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HORAT, 


COMING  EVENTS. 

In  commencing  a  new  volume  of  our  work, 
we  are  desirous  of  looking  forward  to  those 
topics  which  will  in  all  probability  form 
the  principal  part  of  its  contents.  We 
conceive  that  many  important  reforms  will 
be  brought  forward  in  the  next  Parliament. 
Sir  Robert  Peel  has  led  the  way  in  law  re- 
form for  the  last  twenty  years,  and  it  is  not 
likely  that  he  will  hold  his  hand  when  he 
has  not  only  full  power  to  carry  out  his 
wishes,  but  when  his  party  is  pledged  to 
bring  forward  remedies  for  all  admitted 
grievances.  We  conceive,  therefore,  that 
those  questions  connected  with  this  sub- 
ject, and  as  to  which,  session  after  session, 
bills  have  been  brought  in,  will  now  be 
settled,  and  form  the  materials  for  acts  of 
the  realm.  We. wish,  therefore,  briefly  to 
advert  to  them,  and  to  state  our  opinions 
respecting  them.  First,  and  foremost  un- 
doubtedly, stands  the  question  of  Chancery 
Reform,  which  is  becoming  daily  more  the 
anbiect  of  discussion.  Our  readers  will 
probably  remember  a  series  of  letters  on 
this  subject,  which  were  contained  in  our 
twenty-&Bt  volume,  and  we  agree,  in  the 
main,  with  the  reforms  there  suggested. 
Our  readers  will  easily  see,  on  referring  to 
them,  how  much  remains  to  be  efiected. 
The  only  events  which  have  occurred  since 
they  were  written,  are,  first,  the  appoint- 
ment of  two  Vice  Chancellors,  and  secondly, 
the  promulgation  of  Lord  Cottenham's 
Orders. 

These  stepB  are  both  good  in  themselves, 
so  far  as  they  go.  The  new  Judges  will 
do  much  to  dispose  of  and  keep  down  the 
arrear  of  causes,  when  set  down  for  hearing. 
The  new  orders  will  also  do  much  good. 
We  have  already  shewn  the  effect  they  have 
on  equity  pleading  (see  Vol.  22,  p.  386) ; 
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and  they  will  certainly  greatly  shorten  an« 
swers,  and  in  some  cases  (hspense  with 
them  altogether.     But  the  reform  must  go 
further  than  this.     The  parties  must  have 
the  power  of  dispensing  with  pleadings  al- 
together, if  they  so  please,  just  as  Lord 
Cottenham  has  allowed  them  to  dispense 
with  one  portion  of  equity  pleading — an- 
swers, if  they  so  please.  If  any  one  supposes 
that  by  this  we  mean  that  a  bill  in  equity 
should  be  abolished,  they  either  miscon- 
ceive or  wilfully  pervert  our  meaning.  This 
was  never  proposed.     All  that  has  been 
said  (and  the  more  we  reflect  on  it,  the 
more  fully  are  we  confirmed  in  the  correct- 
ness of  Uie  recommendation)  is,  that  in 
many  cases,  not  in  all,  pleadings  are  un- 
necessary.    In  a  great  many  cases  all  the 
facts  are  admitted ;  what  is  wanted  is  either 
an  adjudication  as  to  the  law  of  the  case, 
or  an  application  of  the  powers  and  juris- 
diction of  a  Court  of  Equity.  In  some  cases 
no  one  disputes  that  the  proceeding  by  bill 
and  answer  is  a  very  proper  and  useful  one. 
But  to  represent  this  system  as  applicable 
to  all,  and  approaching  very  nearly  to  per- 
fection, is  to  shew  a  complete  ignorance  of 
aU  that  has  been  goiug  on  respecting  it  for 
many  years.     *'  I  entertain  a  strong  con- 
viction," says  Mr.  Garratt,  in  his  useful 
pamphlet,  p.  7,  '*  the  result  of  more  than 
a  quarter  of  a  century  devoted  in  a  great 
measure  to  equity  drawing,  that  tke faulty 
system  of  equity  pleadings,  and  the  clumsy, . 
inefficient,   and  unsatisfactory  method  in 
which  Courts  of  Equity  receive  evidence, 
and  investigate  litigated  questions  of  fact« 
lie  at  the  root  of  those  evils  in  the  system 
which  are  felt  by  the  public ;  and  that  until 
the  legislature  strikes  at  these  fundamental 
defects,  all  other  attempts  at  reform  in 
Chancery  will  be  wholly  inoperative."     The 
present  Master  of  the  Rous  also  says,  in 
his  examination  before  the  Chancery  Com« 
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mission,  "  I  conceive  that  nnnecessary  de- 
lay, vexation,  and  expense  may  be  ascribed 
to  the  established  process  and  practice  of 
the  Court,  to  the  established  system  of 
pleading^  and  to  the  established  mode  of 
obtaining  evidence."  Min.  Ev.  q.  3,  p.  145. 
And  abundance  of  other-  evidence  to  the 
same  effect  may  be  found.  Indeed,  no  one 
who  has  read  the  evidence  taken  by  the  Chan- 
cery Commissioners  can  rise  with  a  favourable 
opinion  of  equity  pleading,  and  nod  admit 
that  it  is  open  to  the  gravest  objections. 
Even  the  Chancery  Commissioners  them- 
selves, who  are  certainly  not  very  strong 
reformers,  and  who,  indeed,  were  not  di- 
rected to  consider  the  question  of  equity 
pleading  at  all,  recommend,  by  their  1 23d 
proposition,  that  in  some  cases  a  bill  should 
be  dispensed  with,  and  that  a  peti- 
tion might  be  advantageously  substituted, 
''  where  the  resistance  to  the  payment  of  a 
legacy  arises  wholly  from  a  doubt  as  to  the 
construction  of  the  gift  in  the  will."  Re- 
port 56.  It  must  be  admitted  that  when 
the  late  Lord  Chancellor  of  Ireland  said, 
''I  believe  that  in  various  cases  where 
property  is  to  be  administered  by  the 
aid  of  the  Court,  bills  and  answers  may 
bje  entirely  dispensed  with ;  and  that  upon 
a  short  petition  there  may  be  at  once  a 
refereBce  to  the  Master ;"  if  he  erred,  he 
certainly  did  not  err  alone ;  and  his  opinion, 
if  we  mistake  not,  is  shared  by  more  than 
one  of  the  present  Judges.  In  the  main, 
therefore,  we  adhere  to  the  opinions  with 
respect  to  Chancery  Reform  advanced  by 
our  correspondent,  until  they  have  been 
displaced  in  our  minds  by  some  superior 
argument. 

Another  subject  which  will  probably 
come  before  Parliament  is  the  Registration 
of  Voters;  and  here,  we  have  little  doubt, 
that  the  opinions  frequently  advanced  in 
this  work  will  be  adopted.  With  every 
respect  for  the  existing  body  of  Revising 
Barristers,  we  have  always  maintained  that 
after  the  first  revision  under  the  Reform 
Act  was  over,  the  duty  should  be  committed 
to  a  permanent  and  limited  body,  and  we 
have  brought  forward,  as  an  illustration  of 
the  benefit  of  a  similar  change,  the  ap- 
pointment of  six  permanent  Commissioners 
of  Bankrupt  in  the  place  of  the  seventy 
whom  they  displaced.  The  difficulty  as  to 
the  patronage— a  serious  one,  we  admit  - 
ought  not  to  stand  in  the  way  of  the  bene- 
fits to  be  derived  from  the  measure. 

There  is  another  very  important  subject, 
which  hfis  occupied  public  attention  for 
many  years,  and  been  a  fruitful  topic  in 
our  own  pages.     We  mean  the  establish- 


ment of  Local  Courts.  We  see  no  reason 
to  change  our  opinion  in  this  matter.  We 
have  had  repeated  opportunities  of  consi- 
dering the  question,  and  the  same  insuper- 
able difficulties  appear  to  beset  every  thing 
like  an  extensive  measure  of  this  nature. 
We,  of  course,  speak  at  random.  We 
know  not  if  any  measure  for  the  establish- 
ment of  Local  Courts  be  in  contemplation, 
and  we  know  not  what  the  particular  mea- 
sure would  be;  but  any  bill  going  the 
length  of  establishing  Local  Courts  through- 
out the  country,  we  shall  think  it  our  duty 
steadily  to  oppose.  It  may  be  a  difficult 
task  to  do  this— it  may  be  that  the  former 
opponents  of  the  measure  may  now  sup- 
port it ;  but  we  shall  still  persevere.  The 
injury  the  profession  might  sustain,  we 
admit,  is  not  to  be  materially  considered ; 
but  we  believe  the  measure  would  be  in- 
jurious to  the  country— injurious  to  the 
suitor— injurious  to  the  public  at  large.  A 
measure  which  shall  simply  facilitate  the 
administrative  portion  of  legal  business  in 


the  provinces  we  will  wiDingly  sapport, 
but  further  than  this  we  are  not  disposed 
to  go.  We  think  the  Superior  Covirts 
should  be  rendered  as  easy  of  access  as 
possible— the  opinions  of  the  superior 
Judges,  both  of  Common  Law  and  Equity, 
should  be  obtainable  at  as  little  expense  as 
possible ;  but  we  are  not  inclined  to  depose 
them,— and  this  an  eztensivie  Bcfaeme  of 
Local  Courts  would  do. 


CHANGES  IN  THE  LAW, 

IN  THB  LAST  SESSION  OF  FARUAMXNT. 

EXPIRING  LAWS. 

6  Vict.  C.  7- 

An  act  to  continue  until  the  thirty-first  day  of 

July,  one  thousand  eight  hundred  and  forty  ^ 

txroy  such  laves  as  may  ejppire  within  a  limited 

period.  [5th  October,  1841 .] 

I.  Laws  expirinff  at  the  end  of  this  session^ 
or  on  or  before  the  \st  January,  1842,  €W»- 
tinue^till  the3\st  July,  1842.—'  Whereas  there 
are  divers  laws  and  enactmeuts  which  have 
lately  expired,  or  will  expire  at  the  end  of  this 
session  of  Parliament,  or  on  some  specified 
day  before  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  forty  two,  and  there 
may  not  be  sufficient  time  during  the  present 
session  of  Parliament  for  a  particular  examina. 
tion  and  due  consideration  how  far  any  of  the 
said  laws  may  be  fit  to  be  further  continued :' 
be  it  therefore  enacted,  by  the  Queen's  most 
^excellent  JMajesty,  by  and  with  the  adriee  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  all  the  laws  and  enactments  in  force  on  the 
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twemy-third  day  of  June,  one  thousand  eight 
knodred  and  forty*one,  and  for  the  continuance 
of  which*  no  particular  provision  has  been 
made  by  any  act  passed  during  the  present 
session  of  Parliament,  and  which  would  expire 
at  the  end  of  this  session  of  Parliament,  or 
before  the  first  day  of  January,  one  thousand 
eight  hundred  and  forty- two,  shall  be,  and  con- 
tinue in  full  force,  to  all  intents  and  purposes, 
until  the  thirw-first  day  of  July,  one  thousand 
eif  ht  hundred  and  forty-two,  and  such  of  the 
said  laws-  or  enactments  which  may  have 
expired,  shall  be  revived,  and  shall  continue  in 
f<Mrce  to  all  intents  and  purposes,  until  the  said 
thirtv-first  day  of  July,  one  thousand  eight 
hundred  and  forty-two,  anything  contained  in 
the  said  laws  to  the  contrary  thereof,  in  any 
wise  notwithstanding. 

2.  Commiuionert  appointed  under  ^  fyT  fF. 
4,  c.  71>  to  continue  in  office  only  until  the  3U/ 
•/tf/y,  1842. — 'And  whereas  by  an  act  passed 
in  the  seventh  year  of  the  reign  of  his  late 
Majesty,  intituled,  '  An  act  for  the  Commuta- 
tion of  llthes  in  England  and  Wales,'  it  was, 
among  other  things,  enacted,  that  no  com- 
misdoiier  or  assistant  commissioner,  secretary, 
( secretary,  or  other  officer  or  person 
SMioliited  under  the  said  act,  should  hold  bis 


\  for  a  longer  peiiod  than  five  years,  next 
after  the  day  of  the  passing  of  the  said  act,  and 
dienc^orth  until  the  end  of  the  then  next 
session  of  Parliament ;  and  that  after  the  ex- 
piration of  the  said  peiiod  of  five  years,  and  of 
the  then  next  session  of  Parliament,  so  much 
of  the  said  act  as  mithorizes  any  such  f^point- 
Bsent  should  cease :  and  whereas  it  is  expedient 
that  the  said  commission  should  be  further 
continued;'  be  it  enacted,  that  so  much  of  the 
last  recited  act,  as  is  herein-before  recited, 
shall  be  repealed ;  and  that  no  commissioner 
or  aaaistant  commissioner,  secretary,  assistant 
secretary,  or  other  officer  or  person  so  to  be 
appointed,  shall  hold  his  office  for  a  longer 
period  than  until  the  thirty-first  da^  of  July, 
one  thousand  eight  hundred  and  forty- two; 
and  after  the  said  thirtv-first  day  of  July,  so 
much  of  the  last  recitetf  act,  as  authorizes  any 
aoeh  appointment,  shall  cease. 


POOR  LAW  COUUIBSION. 

6  Vict.  c.  10. 

jim  act  to  continue  the  Poor  Law  Commisnon 
until  the  thirtufint  day  of  July  one  thousand 
eigrhi  hundred  and  forty-two. 

[7th  October,  1841.] 
4ifb9F.4,c.  76.  Poor  Law  Commiuiunm 
ere,  i^.^/^rther  continued  in  office  till  the  31«l 
July  1842. — '  Whereas  by  an  act  passed  in  the 
fifth  year  of  the  reign  of  his  late  Miyesty, 
intituled,  '  An  act  for  the  amendment  and 
better  administration  of  the  Laws  relating  to 
the  Poor  in  England  and  Wales,'  provisions 
were  made  for  tne  appointment  of  Poor  Law 
Conunisskmen,  assistant  commissioners,  secre- 
taries, and  other  officers,  and  for  their 
continuance  in  office  until  the  end  of  the 
session  of  Parliament  held   next  after   the 


fourteenth  day  of  August,  one  thousand  eight 
hundred  and  thirty-nine ;  and  by  another  act 
passed  in  the  third  year  of  the  reign  of  her 
present  Majesty,  provision  was  made  for  their 
further  continuance  in  office  until  the  four- 
teenth day  of  August,  one  thousand  eight 
hundred  and  forty,  and  thenceforth  until  the 
end  of  the  then  next  session  of  Parliament ; 
and  by  another  act  passed  in  the  fourth  ^ear 
of  the  reign  of  her  present  Majesty  provision 
was  made  for  their  further  contmuance  in 
office  until  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  forty-one; 
and  it  is  expedient  further  to  continue  such 
provisions:  be  it  therefore  enacted,  by  the 
Queen's  most  excellent  MajesW,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  commons  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  every  Poor  Law  Commissioner 
appointed  bv  his  late  Majesty,  or  appointed,  or 
to  be  appomted  by  her  Majesty,  the  Queen, 
her  heirs  and  successors,  and  every  assistant 
commissioner,  secretary,  and  other  officer  and 
person,  duly  appointed  by  the  Poor  Law 
Commissioners,  sludl  be  empowered  (unless  he 
shall  previously  resign,  or  be  removed)  to 
hold  his  office,  and  exercise  the  powers  thereof, 
until  the  thirty-first  day  of  July,  one  thousand 
eight  hundrea  and  forty-two;  and  until  the 
expiration  of  the  said  period,  it  fihall  be  lawful 
for  her  Mi^esty,  her  heirs,  and  successors, 
from  time  to  time,  at  pleasure,  to  remove  any 
of  the  said  commissioners  for  the  time  being, 
and  upon  every  or  any  vacancy  in  the  number 
of  commmissioners,  either  b^  remova],  or  by 
death  or  otherwise,  to  appomt,  by  warrant, 
under  the  Royal  Sign  Manual,  some  other  fit 
person  to  the  s^d  office,  and  until  such  ap- 
pointment it  shall  be  lawf\il  for  the  surviving 
or  continuing  commissioner  or  commissioners 
to  act  as  if  no  such  vacancy  had  occurred, 

2.  Act  maybe  amended  this  eeesion. — ^And  be 
it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  session 
of  Parliament. 


The  following  are  the  other  public  acts 
passed  during  the  last  session : 

1.  An  act  to  authorize  her  Majesty's  com- 
missioners of  woods,  to  grant  building  leases 
of  the  royal  kitchen  garden  at  Kensington, 
and  to  form  and  improve  other  royal  gardens ; 
and  to  enable  the  said  commissionera  to 
purchase  lands  of  copyhold  or  customary 
tenure. 

2.  An  act  for  annexing  the  mansion  house, 
gardens  and  grounds  at  Fiogmore,  part  of  the 
land  revenue  of  the  Croiim,  to  Windsor  Castie, 

3.  An  act  to  alter  an  act  of  the  eleventh 
year  of  King  George  the  Fourth,  for  amending 
the  laws  relating  to  the  pay  of  the  Royal 
Navy,  and  an  act  of  the  fifth  year  of  King 
\\rilfiam  the  Fourth,  to  alter  the  provisionjB  of 
the  said  act. 

4.  An  act  to  continue  for  Ihreetycirs,  .and 
from  thence  to  the  end  of  tlie  then   next 
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session  of  Parliament,  two  acts  relating  to  the 
care  and  treatment  of  insane  persons  m  Eng- 
land. 

5.  An  act  to  make  further  provisions  for  the 
administration  of  justice.  (See  22  L.  O.  484^ 
499,  514.) 

6.  An  act  to  amend  an  act  made  in  the 
twenty  sixth  year  of  the  reifn  of  his  Majesty 
ICing  George  the  Third,  intituled,  *'  au  act  to 
empower  the  Archbishop  of  Canterbury,  or  the 
Archbishop  of  Vork,  for  the  time  being,  to 
-consecrate  to  the  office  of  a  bishop,  persons 
being  subjects  or  citizens  of  countries  out  of 
his  Majesty's  dominions." 

8.  An  act  for  funding  Exchequer  bills,  and 
for  making  provision  for  the  service  of  the 
year  one  thousand  eight  hundred  and  forty- 
-one. 

9.  An  act  to  provide  for  pajrment  of  the 
persons  employed  in  taking  account  of  the 
population  in  England. 

H.  An  act  for  raising  the  sum  of  ten 
millions,  «ix  hundred  and  twenty-six  thousand, 
three  hundred  and  fifty  pounds,  by  Exchequer 
Bills,  for  the  service  of  the  year,  one  thousand 
ei^ht  hundred  and  forty-one,  and  for  appro- 
priating the  supplies  granted  in  this  session  of 
Parliament, 


POINTS   OF  PRACTICE,  BY   QUES- 
TION AND  ANSWER. 


BANKRUPTBT  PROCEBDINOB. 

1.  If  the  trading' of  a  bankrupt  be  proved  by 
the  proceedings  under  the  fiat,  has  the  op- 
posite party  a  right  to  look  at  any,  and 
what  part  of  the  proceedings  f 
'  2.  When  can  a  bankrupt  be  discharged  from 
arrest  for  debt,  with  reference  to  his  cer- 
tificate, and  the  completion  thereof? 

3.  Can  any  parol  evidence  be  received  to  ex- 
•     pUun  depositions  taken  before  the  commis- 
sioners ? 

4.  Can  the  production  of  proceedings  in 
bankruptcy,  be  enforced  in  an  action  col* 
lateral  to  the  fiat  ? 

6.  If  there  has  been  no  notice  to  dispute  the 
act  of  bankruptcy,  &c.,  are  the  proceedings 
conclusive  evidence  of  the  facts  stated 
therein  ? 

C.  What  hand-writing  must  be  proved,  or 
from  what  custody  must  it  be  shewn  that 
the  proceedings  have  been  brought,  to  render 
them  receivable  in  evidence  ? 

7>  Can  an  examination  before  the  commission- 
ers be  given  in  evidence,  if  such  examina- 
tion has  not  been  signed  ? 

ACTIONS  IN  BANKRUPTCY. 

8  In  an  action  by  assignees,  can  the  defen- 
dant plead  a  tender  as  to  part,  and  give 
eridence  of  a  set-off  as  to  the  remainder, 
without  pleading  the  set-off? 

9.  In  an  action  of  trover  by  the  assignees, 
must  a  demand  and  refusal  be  proved  in  all, 
or  what  cases  ? 


10.  Can  an  assignee  of  a  bankrui>t  or  insolveiit 
attorney,  sue  for  the  amount  of  his  bill  of 
costs,  without  delivering  a  signed  bill  ? 

11.  Must  the  name  of  the  official  assignee  be 
joined  in  an  action  by  the  other  assignees, 
and  if  omitted,  can  it  be  supplied  ? 

12.  Can  a  plea  of  bankruptcy  be  effectual^ 
met  by  proof  that  the  certificate  was  ob- 
tained by  fraud  ? 

13.  The  assignee  of  a  bankrupt  after  action 
brought,  died,  and  a  new  assignee  was  ap- 
pointed, what  is  the  course  of  proceeding  ? 

14.  Can  an  action  be  brought  after  the  three 
months  limited  by  6  0. 4,  c.  16,  s.  44,  against 
assignees  ? 

15.  When  must  an  objectran  to  the  sufficiency 
of  depositions  to  establish  an  act  of  bank- 
ruptcy, be  made  ? 


DEFENCE 

OF  THE 

ANNUAL  CERTIFICATE  DUTY. 

Mr.  Editor, 
Thb  Attorney's  Annual  Certificate  Duty  seems 
to  be  a  never-endmg  topic  with  some  of  your 
correspondents;  lawyers  in  general  thinkin|ir 
it  much  better  to  pay  than  to  agitate  on  their 
own  account. 

You  formerly  obliged  me  by  insertmg  a 
paper  in  favour  of  this  duty,  and  some  of  n^ 
reasons  have  been  partially  reiterated  by  your 
correspondent,  A.  P.,  with  whom  I  confeas 
myself  astonished,  at  finding  you  a  repealer: 
and  as  I  fancy  you  occasionally  sit  in  some  ef 
the  high  places  of  our  profession,  permit  me 
most  respectfiiUy  to  say,  I  exceedingly  re- 
gret it. 

The  history  of  the  profession  shews  that 
the  state  has  long  exercised  a  eontrc^lin^ 
influence  over  its  members,  and  as  every  one 
who  emplo]^s  them,  jiuts  his  honour,  his  pro- 
perty,  or  ms  family  in  some  measure,  mto 
their  hands,  this  interference  is  praiseworthr, 
and  on  the  part  of  the  public,  not  only 
expedient,  but  necessary.  If  your  correspon- 
dents would  reflect  on  this,  they  mi^ht  possibly 
discover  the  appearance  of  a  degradation ;  but 
I  deny  that  there  is  any  sembiaiice  of  it  m 
the  imposition  of  this  duty. 

It  was,  I  think,  a  complaint  made  by  Adam 
Smith,  that  not  one  in  twenty  who  were  in 
the  profession,  were  capable  of  pursuing  it» 
and  the  then  Chancellor  of  the  Exchequer 
gratified  the  linx-eyed  attorneys  of  his  day, 
and  supplied  the  wants  of  the  country,  by 
laying  on  this  much-vilified  duty. 

But  it  may  be  said,  that  it  is  only  the  relic 
of  the  shop-tax,  and  that  the  latter  on  petition 
was  repealed ;  the  then  race  of  attorneys, 
hcKvever,  were  neither  shop-keepers  nor  peti- 
tioners, being  of  opinion  that  it  was  desirable, 
and  as  the  amount  was  then  of  some  import- 
ance, it,  no  doubt,  for  a  time,  operated  asa 
check  upon  the  professional  increase. 

The  war,  in  which  all  classes  and  interests 
concurred,  not  only  developed  the  magnitude 
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bf  our  manufactaring  and  commercial  re- 
sources, but  had  an  important  influence  on  the 
profession,  by  inducing  those  engaged  in  such 
pursuits,  to  seek  the  improvement  of  the 
position  of  thdr  sons,  by  making  gentlemen, 
in  other  words,  attorneys  of  them.  To  those 
individuals,  the  certificate  and  stamp  duties 
were  not  worthy  of  consideration,  when  the 
rage  for  the  profession  commenced. 

From  such  means,  the  profession  has  un- 
doubtedly shared  in  the  vicissitudes  of  the 
times,  and  besides  being  considerably  over- 
stocked, it  is  to  be  feared,  that  an  unprofes- 
mmnA  competition  has  sprung  up,  which  will 
require  a  more  cutting  remeay  tnan  the  repeal 
of,  what  your  Wolveniampton  correspondent 
with  true  agitating  fervour,  calls  a  poll- tax, 
but  which  I  will  still  continue  to  designate  by 
the  less-exdtahle  name  of  the  Certificate  Duty. 

Looking  at  the  vast  interests  which  are  com- 
mitted to  the  profession,  and  charitably  re- 
viewing the  professional  corps,  1  heartily 
approve  the  regulutionM  affecting  the  certificate, 
at  the  same  time,  admitting  that  the  duty  has 
long  ceased  to  operate  as  a  preventative  of 
admission,  and  without  entertaming  any  exag- 
gerated notion  of  the  emoluments  of  the 
profession,  I  consider  them  to  be  entitled  to  a 
high  pfckce  in  the  scale  of  taxation.  That  the 
professional  business  of  the  country  is  im- 
mense, the  official  returns  for  stamps  and  other 
sources  sufficiently  prove ;  and  although  the 
interests  of  the  public  have  led  to  material 
reductions  in  the  charges,  they  still  yield  an 
ample  reeompence /or  the  skill  and  luiiour  ^m- 
ptoffed^  and  of  this  opinion  were  the  legal 
authorities  who  settled  them ;  it  is,  however, 
unhappUy  too  true,  that  some  of  the  fixed  fees 
are  very  frequently  evaded,  and  as  true,  that 
every  evasion  is  derogatory  to  the  individual 
and  to  the  profession.  On  this  ground,  alone, 
I  humbly  submit,  that  the  du^  is  perfectly 
justifiable,  and  that  its  infliction  furnishes  no 
respectable,  and  consequentiy  no  sufficient 
ground  for  its  repeal. 

I  regret  that  in  pour  late  paper  on  this 
subject,  you  have  adverted  to  the  clergy,  be- 
cause I  do  not  consider  their's  as  a  parallel 
case.  FiTdt,  because  their  incomes  are  generally 
fixed;  and  secondly,  because  they  are  low, 
npwards  of  4000  averaging  under  80/.,  and  of 
1000  under  90/.,  and  their  whole  body  averag- 
ing under  300/.  per  annum, — ^incom^  which 
would  be  scornfully  rejected  by  the  profession, 
and  which  certdnly  ought  not  to  be  annually 
reduced  by  such  a  duty  as  this.^ 

You  certainly  puzzle  and  surprize  me,  by  the 
following:  (Vol.22,  p.  419,)  ''Hawkers  and 
pedlars  pay  for  an  annual  license,  so  do 
vendors  of  liquors,  and  pawnbrokers  do  the 
like--game  cannot  be  sold  without  a  license, 
hut  tee  know  of  no  other  instance  in  which  the 


•  We  suppose  the  attorneys  have  no  wish  to 
see  the  clergy  or  the  faculty  taxed ;  they  merely 
wish  even-handed  justice.  We  see  that  our 
able  contemporaiy,  the  Law  Magazine,  is  with 
us  on  this  point.  &d. 


diffusion  o/knvwhdg^  is  thus  annually  taxed*' 
— because.  Sir,  I  cannot  discover  the  connec- 
tion between  the  selling  of  game,  and  the 
diffusion  of  knowledge ;  and  secondly,  because 
under  the  general  head  "  licenses,"  1  find  there 
is  a  revenue  of  906,922/.,  not  an  eighth  of 
which  can  be  paid  by  the  attorneys ;  conse- 
quently the  hawkers,  the  liquor  sellers,  the 
pawnbrokers,  and  dealers  in  (^ame,  must  either 
be  very  numerous,  or  heavily  taxed;  but  I 
think  there  are  auctioneers,  horse  dealers,  and 
otherv,  to  be  added,  all  of  whom  have  an 
equal  right  to  be  relieved,  and  who  will  not 
act  with  corresponding  selfishness,  if  they  do 
not  take  up  the  trade  of  agitation,  until  thav 
also  get  a  repeal,  in  which  the  attorneys  will 
be  bound  to  help  them. 

You  say  the  barrister  is  not  taxed,— nor  ia 
strictness  u  he  paid ;  but  if  a  bill  were  brought 
in  to  tax  him,  or  compel  the  attomies  to  give 
lesser  fees,  it  certamly  ought  to  pass ;  the  ua- 
willmg  profession  of  the  altomeys,  on  the  one 
hand,  and  the  expectations  of  the  bar,  on  tho 
other,  requiring  some  check,  the  present 
honormry  system  being  ruinous  to  the  client.. 
The  new  Chancellor  of  the  Excheauer  might 
do  worse  than  adopt  the  hint  here  thrown  out, 
the  bar  being  '<all  honourable  men." 

Again,  you  say  that  neither  the  architect 
nor  the  surveyor  pay  any  thing— neither  do  the 
cooper,  the  butcher,  and  fiftv  others,  and  (in 
order  to  carry  out  the  idea,  which  I  fancy  was 
floating  in  your  mind  when  you  penned  the 
above)  we  must  have  a  poll  tax,  which  would 
be  the  precursor  of  Universal  Suffrage,  alias. 
Universal  Confusion ;  but  this  is  an  offence 
against  society,  with  which  the  attorneys  have 
never  yet  been  charged,  nor  do  I  expect  they 
ever  will. 

You  also  say,  why  should  not  the  judge  pay 
it  ?  The  answer  is,  because  he  is  mostly  a  looser 
by  the  honour,  and  it  would  be  derogatory  to 
the  profession  to  allow  it,  and  even  supposing 
it  did,  the  salary  must  be  increased,  and  then 
cui  hone  ? 

But  you  have  adverted  to  an  income  tax. 
You  say,^'  are  they  then  so  very  well  paid  ? 
if  we  have  an  income  tax,  we  should  like  to 
know,  how  many  of  them  si^  say  that  they 
receive  1000/.  a  year?"  And  so  should  I. 
1000/.  a  year,  seems  to  be  your  minimum  of 
what  an  attorney's  gains  ought  to  be. 

After  all,  Sir,  agitate  as  wc  may,  it  can  be 
productive  of  no  other  effect  than  the  paltry 
embarassment  of  the  government,  which  would 
be  compelled  to  retaliate  in  defence  of  tiie 
public  Welfare,  the  means  of  which  it  has  ample 
store  for  doing, — abolish  our  monopoly,— tlirow 
open  the  protession.^^stablish  free  trade,  and 
then  farewell  to  its  respectability.  Much,  I 
admit,  has  been  done  of  late  years,  to  denude 
it  of  its  profits,  but  the  realization  of  this  would 
be  its  death-blow,  and  I  hope  we  shdl  not  be 
guilty  of  the  folly  of  meriting  it. 


^  The  diffusion  of  legal  knowledge  was  ob- 
viously meant.  £d. 
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EQUITABLE  MORTGAGE  BY  DEPOSIT 
OF  TITLE  DEEDS. 

The  practice  of  depositing  the  title  deeds  of 
real  property,  by  a  debtor,  with  his  creditor, 
as  a  security' for  a  pre-existing  debt,  or  for  an 
advance  then  made,  accompanied  or  not  by  a 
written  memorandum  explaining  the  object  of 
the  deposit,  instead  of  having  recourse  to  the 
more  expensiye,  though  ssier  method  of  a 
mortgage  deed,  appears,  in  some  places,  to 
form  Blmost  as  usual  a  plan  of  effecting  tlie 
intention  of  borrower  and  lender,  at  least  in 
cases  of  small  debts  or  loans,  as  the  more 
comprehensive  legal  mortgage. 

Tne  ])revalence  of  such  a  species  of  security 
arises,  doubtless,  on  the  one  hand,  from  the 
anxiety  of  the  debtor  or  borrower  to  avoid 
expense,  and  to  prevent  the  appearance  of  a 
mortgage  and  re-conveyance  on  the  face  of  his 
title,  at  a  subsequent  period ;  and  on  the  other, 
from  the  supposition  of  the  creditor  or  lender 
that  by  a  simple  deposit  of  title  deeds,  the  two 
parties  can,  without  legal  interference  or  ex- 
pense, effect  a  valid  charge  upon  the  propertv, 
not  knowing  that  the  debtor  may,  if  dishonestly 
inclined,  dispose  of  the  property  (securely 
mortgaged  as  the  creditor  imagines)  the  very 
next  day,  to  an  innocent  purchaser  or  mort- 
gagee, who  gives  valuable  conaideration,  and 
has  no  notice  of  the  existing  incumbrance. 
And  such  purchaser,  if  the  property  be  desir- 
able, and  there  are  other  inducements  to  the 
purchase,  may  be  found,  and  imposed  upon  by 
the  vendor's  specious  assertion,  that  the  title 
deeds  have  been,  unfortunately,  lost  or  des- 
troyed. 

To  this  danger  (and  it  is  not  trivial),  every 
one  who  advances  money  on  a  bare  deposit  of 
title  deeds,  exposes  himself;  and  much  of  his 
security  exists  in  the  honesty  of  the  debtor, 
and  the  chances  against  a  third  party  purchas- 
ing, or  advancing  money  on,  the  property, 
without  production  and  delivery  of  the  title 
deeds,  or  without  acquiring  notice  of  the  prior 
charge. 

The  principle  that  a  mere  deposit  of  this 
nature,  whether  intended  to  secure  a  debt  pre- 
viously due,  or  an  advance  made  at  the  time 
of  the  transaction,  and  whether  accompanied 
or  not  by  a  written  memorandum,  expressive 
of  its  object,  gives  to  the  depositarv  not  merely 
a  lien  on  the  title  deeds  until  the  aebt  is  paid, 
but  an  actual  equitable  interest  in  the  land 
itself,  has  long  been  recognised;  and  although, 
it  being  in  direct  contravention  of  the  Statute 
of  Frauds,  the  Courts  of  Equity  have  from 
time  to  time  endeavoured  to  connne  its  appli. 
cation  within  as  narrow  limits  as  possible,  it 

3ppears  to  have  acquired  considerable  latitude, 
uring  the  latter  part  of  the  last,  and  this 
century. 

In  the  earlier  cases,  the  principle  seems  only 
to  have  been  applied  to  deposits  of  title  deeds 
relating  to  freeliold  and  leasehold  property ; 
and  it  was  not  until  a  comparatively  late  pe- 
riod that  a  deposit  of  copies  of  court  roll  was 
held  to  constitute  as  valid  an  ecjuitable  mort- 
gage of  copyholds,  as  a  depusit  of  freehold 


title  deeds,  or  of  a  lease,  did  of  property  of  th< 
natures  to  which  they  are  respectively  appli- 
cable. 

According  to  the  practice  of  some  manors, 
however,  a  deposit  of  copies  of  court  roll  seems 
to  afford  a  greater  degree  of  security  to  the  cre- 
ditor, than  one  of  freehold  or  leasehold  title 
deeds ;  since  the  steward,  on  production  of  a 
written  memorandum  signed  by  the  debtor,  will 
enter  on  the  rolls  of  the  manor,  the  fact  of  an 
equitable  mortgage  by  way  of  deposit  having 
been  made  of  the  property  afTected. 

The  consequence  of  this  is,  that,  should  a 
subsequent  intended  purchaser  or  mortgagee, 
in  the  absence  of  the  copies  of  court  roU,  in- 
spect (as  he  naturally  would),  the  rolls  of  the 
court  for  information  as  to  the  tide,  he  would 
at  once  be  affected  with  notice  of  the  equitable 
mortgage ;  and  the  mischief  consequent  to  the 
creditor,  had  a  subsequent  sale  or  mortgage 
been  effected  without  notice,  would  be  avoided. 

And  even  if  the  intended  purchaser  or  mort- 
gagee did  not  inspect  the  court  rolls,  yet  the 
steward,  on  the  instructions  for  surrender 
coming  before  him,  would,  by  referring  to  the 
rolls  (an  invariable  practice  in  the  manors 
alluded  to)  perceive  tne  prior  equitable  mort- 
gage, and  give  notice,  both  to  the  intended 
purchaser  or  mortgagee,  and  to  the  equitable 
incumltrancer,  which  would,  of  course,  prevent 
any  injury  to  the  latter. 

As  before  mentioned,  a  deposit  of  this  nature 
is  equidly  effectual,  whether  the  intention  of 
the  parties  be  expressed  in  writing  or  orally, 
or  even  without  any  expression  of  intention, 
the  mere  deliverv  of  his  titie  deeds  by  the 
debtor  to  the  creaitor,  being  prim^ facie  evi. 
deuce  of  intention  on  the  part  of  the  former 
to  charge  the  property  to  which  they  relate. 
It  need  scarcely  be  pointed  out,  however,  that 
a  written  memoranoum  accompanying  the  de- 
posit, is  highly  desirable,  as  it  not  only  prevents 
all  question  as  to  the  purpose  of  the  parties, 
but  it  may,  and  should,  contain  a  clause  ex- 
pressive of  an  intention  to  charge  the  property, 
not  merely  with  the  advance  then  or  thereto- 
fore made,  but  also  with  all  subsequent  ad- 
vances ;  for  in  the  absence  of  such  a  clause, 
for  on  the  want  of  evidence  to  shew  that  ft 
security  for  future  advances  was  contemplated, 
the  deposit  will  be  construed  as  a  security  only 
for  the  debt  due  or  the  money  advanced  at  the 
time  of  the  transaction. 

Another  point  connected  with  the  last,  and 
equally  important  to  be  observed,  is,  that  in 
case  the  deposit  be  made  to  cover  future  ad  • 
vances  by  a  firm,  the  memorandum  should 
clearly  express  an  intention  that  the  deposit 
shall  operate  as  a  security  for  all  advances 
which  may  thereafter  be  made  by  the  future 
members,  or  members  for  the  time  being,  of 
the  firm.  For  silence  on  this  head  may  cause 
the  transaction  to  be  held  as  a  security  for 
advances  made  onlv  by  the  immediate  parties 
to  the  deposit ;  ana  should  the  firm  with  whom 
the  deeds  are  pledged  take  in  another  partner, 
or  should  one  of  the  partners  die,  and  subse- 
quent advances  be  made  on  the  faith  of  the 
existing  security,  it  is,  to  say  the  least,  very 
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An  equitable  mortgagee  may,,  through  the 
medium  of  the  Court  of  Chancery,  obtain 
eitlier  an  absolute  conveyance  and  foreclosure, 
or  a  sale  of  the  property.  If  the  latter  alter, 
native  be  adopted,  and  the  estate  should  not 
realise  the  amount  secured  upon  it,  the  mort- 
gagee will  then  be  regarded  m  the  liglit  of  ^ 
general  (freditor,  as  respects  the  balance  due 
to  him. 

It  appears  that  a  deposit  by.  a  debtor  of  his 
lease,  is  not  a  breach  of  a  covenant  against 
assignment,  unless  expressly  prohibited ;  and 
a  creditor  with  whom  such  a  deposit  is  made, 
is  not  liable  (according  to  the  latest  decisions,) 
to  the  rent  and  covenants,  unless  he  enter  into 
possession,  or  do  some  other  act  which  may 
mduce  a  Court  of  Equity,  at  the  suit  of  the 
lessor,  to  compel  him  to  take  a  legal  assign- 
meat,  when,  of  course,  he  would  be  liable  at 
law  to  pay  the  rent  and  perfonQ  the  cove- 
nants. 

A  deposit  of  title  deeds  ranks  itself  under 
the  4th  class  of  bailments,  enumerated  by  Lord 
Holt  in  his  elaborate  judgment  in  Celj^gs  v. 
Bernard^  Lord  Raym.  909.  viz.,  "  Vadium  ;** 
and  the  depositarv  is  bouud  only  to  use  ordi- 
nary care  and  ({iligence  in  the  keeping  of 
the  deposit,  he  still  having  recourse  to  the 
depositor  for  his  debt,  though  the  subject  of 
the  deposit,  the  title  deeds,  be  lost. 

£•  C> 


quetlionmhle  whether  the  deposit  would  be- 
considered  as  extending  to  those  future  ad- 
vances. Much  litigation  has  taken  place  on 
this  point,  and  the  leaning  of  the  Courts  seems 
to  be  i^nst  the  extension  of  the  security  to 
6uch  last  mentioned  advances,  in  the  absence 
of  evidence  to  the  contrary. 

In  addition  to  these  and  other  evident  ad- 
vantages of  reducing  the  intention  of  the  par- 
ties to  writing,  maybe  mentioned  the  fact  that 
in  case  the  mortgagor  becomes  bankrupt,  and 
the  mortgagee  applies  in  the  usual  manner,  by 
petition  to  the  Court  of  Bankruptcy,  for  a  sale 
of  the  property,  and  payment  of  his  debt  out 
of  the  produce,  he  is,  if  the  circumstance  of 
the  deposit  be  evidenced  by  writing  under  the 
band  of  the  mortgagor,  entitled  to  the  costs  of 
his  application  to  the  Court,  Itut  not  other- 
wise* And  it  srems  that  any  writing,  however 
informal,  will  satisfy  the  Court  in  this  instance. 

Although,  as  has  been  stated,  a  mere  deposit 
of  title  deeds  (for  the  purpose)  gives  to  the 
mortgagee  an  equitable  estate  in  the  land 
itself,  yet  it  must  have  been  made  with  that 
intention ;  and  evidence  will  be  received  that 
the  deeds  were  left  with  the  creditor  for  some 
other  purpose  than  that  of  giving  him  a  secu- 
rity for  his  debt,  or  of  covering  an  advance. 
TMre  are  cooflictiog  decisions  as  to  the  effect 
produced  by  a  deposit  of  title  deeds,  with  a 
view  to  their  assisting  in  the  preparation  of 
a  legal  mortgage,  some  of  the  juages  having 
held  thi^  no  equitable  interest  passes  by  such 
a  deposit,  and  others,  amongst  whom  was 
Lord  Eifion,  having  considered  such  a  circum- 
atance  as  the  strongest  evidence  of  an  intention 
to  charge  the  property,  and  ruled  accordingly. 

And  It  appears  most  probable,  that,  notwith 
standing  the  avowed  disfavour  with  which  these 
securities  are  looked  upon  by  the  law,  the  next 
judgment  on  the  point  will  decide  thai  a  de- 
posit for  such  a  purpose  has  the  same  effect  as 
one  where  no  further  security  is  intended  to  be 
l^ven. 

Lord  Eldott's  reasoning,  in  the  case  allu<led 
to  {Ejf  parte  Bruce,  I  Rose,  374),  certainly 
seems  most  consistent  with  the  common  sense 
view  of  the  subject,  viz.,  that  as  the  principle 
of  equitable  mortgages  is,  that  the  deposit  of 
the  deeds  is  evidence  of  the  agreement,  a 
deposit  for  the  express  purpose  of  preparing  a 
legal  mortgage  is  yet  stronger  evidence  of  the 
intention. 

In  limiting  the  boundary  of  these  equitable 
securities,  the  Courts  have  held  that  an  agree- 
ment to  deposit  deeds,  without  an  actual  de- 
posit, confers  no  lien  {Eje  parte  Combe,  4  Mad. 
249).  So  of  a  written  char^^e  upon  lands,  if 
retained  by  the  debtor  (£&  parte  Coming; 
9  Ves.  115).  And  in  Kerrison  v.  Dorrien, 
9  Bing.  7^t  AO  action  of  trover  to  recover  title 
deeds,  it  was  decided  that  a  deposit  of  title 
deeds  by  a  settlor,  subsequently  to  a  voluntary 
settlement,  will  not  prevail  at  law  against  the 
settlement,  the  Court  pointing  out  the  distinc- 
tion between  a  purchaser  protected  by  dOEliz. 
c.  18,  and  a  depositary  who  has  merely  a  right 
to  go  into  a  Court  of  Equity  for  a  legal  con- 
veyance. 


LEGAL  EXAMINATION  WSTINCTIONS. 


Th  the  Editor  0/the  Legnl  Ob^erwr. 

Sir, 

As  one  who  looks  forward  to  passing  the  exa- 
mination a  year  or  two  hence,  but  who  feels 
almost  disheartened  at  a  view  of  the  immense 
stores  of  knowledge,  throughoutall  the  branches 
of  the  law,  required  by  an  attorney  in  thd  pre- 
sent day,  1  venture  to  solicit  that  the  subject 
heading  this  letter  be  not  overlooked.  Surely 
there  are  many  who  would  redouble  their  efforts 
in  legal  study,  dry  as  it  oftei^  is,  were  their 
ardent  (and  sometimes  heedless)  spirits  cheered 
and  gladdened  by  a  prospect  of  reaping  honour 
as  well  M  money,  by  their  toil. 

In  connexion  with  the  annual  certificate  you 
have  shewn  that  even  respectable  young  men 
ought  not  to  be  sanguine  in  their  hopes  of 
pro^t :  surely  then  the  reward  of  a  well-earned 
praise  ought  to  be  held  out  to  the  view  of  the 
industrious.  Might  not  the  lucorporated  Law 
Society  be  induced,  for  the  good  of  the  pro- 
fession, to  arrange  with  the  Examiners  for 
giving  some  rewards,  consisting  of  medals, 
certificates  of  honour,  &c.,  to  such  as  are  re« 
commended  for  their  superior  proficiency? 
Sincerely  thanking  you  for  your  former  per- 
mission to  different  correspondents  to  discuss 
the  question  In  your  columns,  I  beg  to  submit 
this  suggestion,  with  an  earnest  hope  (in  which 
hundrecb  would  unite)  that  you  would  advocate 
at  least  a  trial. 

Let  it  be  now  promised  that  next  October,  or 
next  October  twelve  months,  the  Law  Society 
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would  place  various  rewards,  say  balf  a  dozen, 
of  different  degrees  in  point  of  honour^  at  tlie 
disposal  and  for  the  bcstowment  of  the  Exami- 
ners, and  I  am  convinced  such  examinations 
would  turn  out  to  be  the  best  ever  had  in  point 
of  satisfaction.  "  I,  for  one,  would  try  to  be 
'  one  of  the  six/  "  Sue  Articulis. 

THE  FIRST  DAY  OF  TERM. 

"  On  the  first  day  of  Michaelmas  Term, 
1841,"  to  speak  after  the  manner  of  Sir 
Robert  Baker,  "might  be  seen  a  sight 
worthy  to  behold.  There  might  be  seen 
in  procession  to  Westminster  Hall,  the 
right  honourable  and  right  renowned  Lord 
Lyndhurst,  three  times  Lord  Chancellor  of 
England,  of  which  there  is  no  remembrance 
that  any  man  was  before  him ;  near  to  him 
all  the  Common  Law  Judges,  the  Master 
of  the  Rolls,  the  Vice  Chancellor  of  Eng- 
land, and   furthermore.    Vice   Chancellor 


Knight  Bruce,  and  Vice  Chancellor  Wig- 
ram,  a  thing  never  before  seen.  Well 
might  the  suitor  rejoice  on  that  day,  that 
Equity  hath  now  five  ears  wherewith  to 
hear  all  manner  of  complaints.  As  they 
proceeded,  it  was  observed  that  the  sun, 
which  had  for  many  weeks  been  obscured 
by  a  continual  mist  and  rain,  shone  forth 
with  a  brightness  which  cheered  the  hearts 
of  many  who  had  for  years  given  themselves 
over  to  dispair." 

Court  of  €Lmtn*i  Srnc^. 

2d  Nov,  1841. 

The  Court  will,  during;  the  first  four  days  of 
the  Term,  take  New  Trials  Nisi  and  Motions, 
and  on  any  of  those  days,  when  thej  fail,  will 
proceed  with  the  New  Trial  Paper. 

The  Crown  and  Special  Paper  on  the  usaal 
days,  and  every  other  day  throuf^hout  the 
Term,  Motions  first,  and  then  the  New  TYiai 
Paper. 


ATTORNEYS  TO  BE  ADMITTED  the  last  day  of  Michaelmas  Term. 


QUEBN'S  BENCH. 

Pursuant  to  Judges  Order  and  Rule  of  Court. 

Clerks^  Name  and  Residence.  To  whom  articled,  assigned,  A'C. 

Dalton,  George  Wilkinson,  Brown  Candover,    Octarius  Robert  Wilkinson,  Si.  Neots;  as- 
Hants ;  and  Duke  Street,  Saint  James's.  signed  to  Samuel  White  Sweet,  Basinghall 

Street. 
Edwards,  Thomas  Gold,  Denbigh.  gdward  Hu^h  Edwards,  Bedford  Row;  as- 

signed  to  1  homas  Evans,  Denbigh. 


APPLICATIONS  FOR  RE- ADMISSION  the  last  day  of  Michaelmas  Term,  1841. 


Balmont,  William,  Southmolton. 

Bright,  William  Oliver,  Brussells. 

Batley,  Henry,  Highgate. 

Bowditch,  James,  Bell's  Buildings,  Fleet  St. 

Crookall,  John,  Manchester. 

Cocker,  George  Henry,  11,  Lloyd  Square. 

Fothergill,  Francis  Frankland,  18,  Cambridge 

Street. 
Fairbanks,  William,  Frome  Selwood. 
Gates,  William  Caster,  38,  New  Compton  St. ; 

2,  Hoxton  Sq. 
Gabriel,  William  Wallace,  5,  Upper  Porchester 

Street. 
Hodgson,  Joseph,  Gisbum. 


qubbn's  bbnch. 

Harding,  Samuel  Tuffley,  Manchester. 

Hiley,  William,  Parkstone. 

Johnson,  John  F^,  36,  Roupell  St. ;  Billericay  ; 


Downe's  Buildings. 

Maskell,  John,  9,  Gastigny  Place,  City  Road ; 
Aston  Place;  Steyman's  Row;  George's 
Row;  Lizard  Street :  and  Whitecross  Street 
Prison 

Roberts,  Gregory,  16,  Martha  Street,  Shore- 
ditch. 

Ridout,  Charies  Vie,  31,  Upper  Charlotte  St., 
Regent  Street. 

Redward,  Charles  Benjamin,  Portsea. 


Tanner,  Wm.  Budd, 


seniamit 
I,  Shopdi 


on  and  Leominster. 


Haynes,  Thomas  William,  43«  Arlington  St. ;    Wallace,    George   King,    6,  Paradise   Row, 


and  15,  Momington  Place. 


Chelsea. 


Ordered  by  the  Judges  to  be  added  to  the  List. 

Bradshaw  George,  Blackburn.  Hutchinson,  Julius,  Debtors'  Prison  for  Loo- 
Harding,  John,  Sbarington-cum-Gresly.  don  and  Midddlesez ;  3,  Garden  Place,  Lin- 
Moore,  Frederick  Harry,  Blandford  Forum.  coin's  Inn  Fields;  HerncBay ;  andFeatiier« 
Smallwood,  Thomas,  the  younger,  Wellington.  stone  Buildings. 

The  List  of  Admissions  for  Hilary  Term,  uill  be  given  in  an  early  Number^ 
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NOTES  OF  THE  WEEK. 

TBE   NEW   VICE    CHANCELLOR'S   COURT 
ROOMS  AT  WESTMINSTER. 

Our  readen  are  no  doubt  generally  aware 
that  Vice  Chancellor  Knight  Bruce  sits  in 
No.  2  of  the  Committee  Booms  of  the 
House  of  Commons,  and  Vice  Chancellor 
Wigram  in  No.  1 .  It  is  well  to  record  the 
£act,  as  part  of  the  history  of  the  ill-con- 
struction and  inconvenience  of  the  Courts 
at  Westminster.  We  presume  that  the 
new  Courts  in  the  Old  Square  of  Lincoln's 
Inn,  will  be  ready  by  the  ensuing  vacation. 
These  unsightly  out-houses,  which  darken 
and  disfigure  the  Old  Hall  of  Lincoln's  Inn, 
can  of  course  only  be  temporary. 

NEW  queen's  COUNSEL. 

Alexander  James  £.  Cockbum,  Esq.,  of  the 
Middle  Temple,  Recorder  of  Southamp- 
ton, of  the  Western  Circuit,  who  was 
called  to  the  Bar  6th  Feb.  1829. 

EXAMINATION  OF  ARTICLED  CLERKS. 

The  Examiners  have  appointed  Wednes- 
day, the  17th  instant,  to  take  the  examina- 
tion, at  the  Hall  of  the  Incorporated  Law 
Society,  at  half-past  nine  o'clock.  The  pre- 
liminary papers  must  be  left  at  the  Society's 
Office  on  Tuesday,  the  9th. 

CHANCERY  COURTS  SELECTED  BY 
QUEEN'S  COUNSEL. 

Sir  Charles  Wctherell  -    ^U  the  Courts. 

Mr.  Twiss     -        -        '  ^tiihe  Courts. 

Mr.  Tinney  -        -        -  L.  C.  and  Roll*, 

Mr.  Pemberton     -        •  Matter  of  the  RoUe. 

Mr.  Bolder  ...  Bruc9  Sf  Wigram,  V.  C. 

Mr.Simpkinsoo    -        -  Bruce,  V.C. 

Mr.  SwRiistoii        -        .  L.  C.  &  Bruce,  V.  C. 

Mr.  Wakefield      -        -  SkadweU,  V.  C. 

Mr.  Borge    ...  Wigram,  V.  C. 

Mr.  Skirrow         •        -  Wigram,  V.  C. 

Mr. Temple-        •        -  Wigram,\,C. 

Mr.MiUer  -        -        »  ^// the  Courts. 

Mr.  Spence  -        -        -  L.  C.  &  Bruce,  V.  C. 

Mr.  Kindersley     •        -  Matter  of  the  HoOt. 

Mr.  Whitmarsh     -        •  AU  the  Courts. 

Mr.  Cooper  -        -        -  Bruce,  V,  C. 

Mr.  Girdlestone    -        -  L.  C.  &  Shadweli,  V.  C. 

Mr.  Richards        -        -  L.  C.  &  ShadweU,  V.  C. 

Mr.  Stuart   -         -         -  L.C.  &  ShadweU,  V.  C. 

Mr.  Bethell  -         -        •  ShadweU,  V.  C. 

Mr.  Turner*         -         >  Lord  Chancellor  if  RoUt. 

Mr.  Sharpe  ...  Wigram,  V.  C. 

Arranging  the  names  according  to  the  rank  of 
the  Judge  of  each  Court,  they  are  as  follows  :-* 

Before  The  Lord  ChanceUor, 
Sir  C.  Wethereii  Mr.  Whitmarsh 

Mr.  Twiss  Mr.  Girdlestone 

Mr.  Tinney  Mr.  Richards 

Mr.  Swansttm  Mr.  Stuart 

Mr.  Miller  Mr.  Turner 

Mr.  Spence 

Before  The  Matter  of  the  RoUt. 
Sir  C.  Wetberell  Mr.  Miller 

Mr ^ Twiss  Mr.  Kindersley 

Mr.  Tinney  Mr.  Whitmarsh 

Mr.  Pemberton  'Mr.  Turner 


Before  the  Vice  ChanceUor  of  England. 
Sir  C.  Wethereii  Mr.  Girdlestone 

Mr.  Twiss  Mr.  Richards 

Mr.  Wakefield  Mr.  Stuart 

Mr.  Miller  Mr.  Bethell  - 

Mr.  Whitmarsh 

Before  Vice  ChanceUor  Knight  Bruce. 
Sir  C.  Wethereii  Mr.  MUler 

Mr.  Twiss  Mr.  Spence 

Mr.  Boteler  Mr.  Whitmarsh 

Mr.  Simpkinson  Mr.  Cooper 

Mr.  Swanston 

Before  Vice  ChanceUor  Wigram. 
Sir  C.  Wethereii  Mr.  Temple 

Mr.  Twiss  Mr.  Miller 

Mr.  Boteler  Mr.  Whitmarsh 

Mr.  Burge  Mr.  Sharps 

Mr.  Skirrow 


SUPERIOR  COURTS. 

[Before  the  four  Judges.] 

PAACTICE. — ARREST. 

Where  there  has  be^  an  arrest  in  one  Court 
upon  a  capias  issued  under  the  authority  of 
the \%th  section  ofi^2  Ftct.  e.WO,  and 
where  there  have  been  detainers  an  writs 
issued  by  other  courtt,  the  defendant  must, 
if  he  thinhs  such  arrest  illegal,  apply  in 
the  first  instance  to  the  Court  out  of  which 
the  writ  whereby  he  was  arrested  issued. 
This  Court  will  not,  in  a  proceeding  on  one 
of  the  detainers,  entertain  the  question  of 
the  legality  of  the  first  writ. 

Mr.  Pearson  moved  for  a  rule  to  shew  cause 
why  the  defendant  in  this  action  should  not  be 
di9charj<^ed  out  of  the  custody  of  the  marshal. 
He  founded  his  motion  on  an  affidavit  which 
stated  that  on  the  2d  of  September  the  defen- 
dant  was  arrested  on  a  capias  issuing  out  of 
the  Court  of  Common  Pleas,  which  writ  was 
founded  on  a  decree  or  order  of  the  Court  of 
Chancery,  made  for  the  payment  by  the  defen. 
dant  of  certain  costs  therem  declared  to  be  due 
from  him.  When  the  defendant  was  arrested 
on  this  capias,  which  purported  to  be  issued 
under  the  authority  of  the  1  &  2  Vict.,  c.  110, 
8.  18,  it  was  found  that  there  were  other  writs 
on  which  he  might  be  detained,  and  he  was 
accordingly  detained  upon  them.  One  of 
them  was  a  writ  from  this  Court  issued  in  this 
action.  The  arrest  had  been  illegal,  and 
therefore  the  detainer  under  the  writ  in  this 
case  could  not  be  supported.  The  statute  of 
1  &  2  Vict.  c.  110,  s.  18,  did  not  apply  to  a 
case  of  this  sort.  He  was  stopped  by  the 
Court. 

Lord  Denmnn,  C.  J. — We  are  all  of  opinion 
that  before  we  are  called  on  to  set  asiae  the 
detainer  on  our  own  writ,  the  Court  of  Com- 
mon Pleas  should  be  asked  to  determine  whe« 
tber  the  writ  issued  out  of  that  Court  can  be 
supported.  The  original  arrest  was  on  a  writ 
from  that  Court,  and  we  cannot  determine  the 
validity  of  that  writ  in  the  first  instance.  You 
must  apply  to  the  Court  of  Common  Pleas. 

Per  Cttr.— Rule  refused.— /i^r/^A/  v.  Stand- 
ford,  M.T.l^U    Q.  B.F.J. 
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Superior  CourtM  i  Queen' r  Bench. 


FROBIBITIOfr.  —  BCCLBfllASTICAL    COVRT. — 
SIMONY. 

j4  proceedings  tiffuinst  an  ecciesioithai  perum 
tending  to  aeprivation,  mutt  be  taken  ac- 
cording to  the  mode  prescribed  6y  the  3df4 
yict,  c,  86. 
Where ,  there/ore,  the  Archbishop  of  York, 
on  his  visitation  by  his  commissfiry,  received 
in  answer  to  some  of  his  visitatorial  articies, 
a  tetter  from  one  of  his  clergy^  charging 
the  Dean  of  York  with  simony,  and  pro- 
ceeded as  under  the  visitation,  and  in  that 
charartcr  alone,  to  a  sentence  of  deprivation, 
this  Court  granted  a  prohibition. 
The  prohibition  in  such  case,  lies  tffter  sen- 
tenee  where  the  Commissary's  Court  has 
merely  adjourned. 
Quaere,  whether  it  would  lie  if  the  commissary 

had  dissolved  his  Court, 
In  this  case  a  rule  had  been  obtained,  calling 
on  the  defendants  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue,  commanding 
them  to  abstain  from  taking  further  proceed, 
ing  in  the  matter  of  a  sentence  of  deprivation 
pronounced  by  the  Archbishop  afamst  Dr. 
Cockbum,  the  Dean  of  York.  The  facts  of 
the  case  were  shortly  these.  Certain  differ* 
ences  had  existed  among  the  members  of  the 
capitular  body  of  York,  respecting  the  property 
of  the  trustees  of  the  chapter  fond.  There 
was  an  order  made  by  the  dean  and  chapter 
to  pay  a  sum  of  money  to  the  dean.  One  of 
the  canons  residentiary,  Mr.  Harcourt  Vernon, 
a  member  of  the  capitular  body,  stated  that  he 
should  appeal  against  that  order.  He  did  ap- 
peal,  ana  there  was  a  citation  for  a  visitation 
Co  take  place  on  the  18th  of  January.  There 
had  not  been  an  instance  known  of  an  archie- 
piscopal  visitation  in  York  since  1715.  A  ci- 
tation for  a  visitation  was  issued  on  this  occa- 
sion. At  this  visitation  Dr.  Phillimore  ap- 
peared as  the  commissary  or  commissioner 
from  the  archbishop,  under  authority  of  a  com- 
mission, which  stated  that  the  archbishop  had 
duly  and  lawfully  appointed  a  visitation  to  be 
held  on  the  10th  of  January,  between  the 
hours  of  eleven  and  two,  and  which  went  on 
thus,  ''and  whereas  we  were  about  to  com- 
mence the  said  visitation  in  person,  but  may 
after  find  ourselves  prevented  by  certain  other 
business,  &c./'  therefore  Dr.  Phillimore  was 
appointed  commissary.  It  was  under  the  au- 
thority thus  conferred,  that  Dr.  Phillimore 
acted  as  commissary.  On  the  18th  of  January, 
certain  articles  were  exhibited  by  the  arch- 
bishop, and  thfey  had  relation  to  various  mat- 
ters connected  with  the  chapter  and  the  ca- 
thedral. The  19th  of  these  articles  or  mterro- 
gatories  was  in  these  terms :  "  Are  the 
chancels  of  churches  and  chapels  belonging 
to  your  body  in  good  and  sufficient  repair  ?" 
that  interrogatory  had  led  to  the  circumstances 
which  had  since  taken  place  in  the  cathedral. 
On  the  I8tb  of  January,  the  articles  were  ad- 
ministered. No  answers  were  at  that  time 
given,  but  as  there  were  certain  disputes  res- 
pecting the  propertv  of  the  chapter,  it  was 
thought  better  that  they  should  be  referred  to 
arbitration.  This  proposition  was  assented  to 
by  all  the  parties  interested  in  the  dispute,  and 


an  agreement  was  made  to  subject  these  dis- 
putes to  the  decision  of  an  arbitrator.  The 
meeting  at  which  this  agreement  was  made, 
did  not  take  place  till  the  21st  of  February, 
fn  the  mean  time  certain  answers  to  the  inter- 
rogatories were  put  in  by  some  of  the  mem- 
bers of  the  capitular  body,  and  one  gentleman, 
the  Reverend  Mr.  Dixon,  amongst  other  an- 
swers, returned  one  to  the  19th  article  ui  the 
following  form:  "that  the  churches  of  (he 
dean  and  chapter  which  are  in  many  counties, 
are  repaired ;  the  chancels  are  usually  let,  and 
are  left  by  the  provisions  of  the  leases  to  the 
lessees,  and  the  presentment  sold,  but  whether 
the  proceeds  are  applied  to  repairs  does  not 
appear."  This  answer  was  understood  to  mean 
to  charge  the  dean  with  having  aimoniacally 
sold  the  presentations  of  the  chapter.  There 
was  a  second  meeting  of  this  visitation  ap- 
pointed, and  in  the  mean  time  a  letter  written 
to  the  dean,  and  this  letter  was  the  only  citation, 
or  summons  of  any  kind  which  he  appeared  to 
have  received,  and  on  which  proceedings  were 
subsequently  founded,  that  terminated  in  a 
sentence  against  him,  depriving  him  of  his 
deanerv  and  of  all  ecclesiastical  preferments  in 
the  arcnbishopric.  The  letter  referred  to  was 
as  follows  :  *'  Dear  Sir,  it  was  only  by  yester- 
day's post  that  I  received  Mr.  Dixon's  answer. 
The  answer  to  the  nineteenth  article  involves 
a  charge  against  you,  which  has  not  before 
been  brought  to  my  notice,  and  which  is  of  to 
serious  a  nature,  that  I  enclose  a  copy  of  it 
for  your  perusal,  in  order  that  you  may  pro- 
perly reply  thereto,  on  Thursday  next."  This 
letter  was  signed  by  Dr.  Phillimore.  The 
21st  of  February  was  the  date  of  the  letter, 
and  the  meeting  was  to  be  held  by  adjourn- 
ment on  the  24 th  of  that  month.  In  answer  to 
this  letter,  the  dean  wrote  another  saying,  that 
he  was  then  at  three  hundred  miles  oistant, 
and  that  he  could  not  attend  at  the  time  spe- 
cified at  that  period  of  the  year.  The  meeting 
was  then  again  adjourned  to  the  23d  of 
March,  when  Dr.  Phillimore  stated  that  it  was 
his  intention  to  try  the  dean  on  the  charge  of 
simony,  as  contained  in  the  answer  of  Mr. 
Dixon.  A  regular  monition  was  served  on  the 
dean  to  appear  on  that  day,  and  answer  the 
charge.  Neither  at  that  time,  nor  at  any 
other  time  were  there  any  articles  exhibited  to 
the  dean.  The  dean  stated  that  he  protested 
against  the  jurisdiction  of  the  commissary  in 
respect  of  the  churches,  and  this  occasioned  a 
considerable  altercation  between  the  dean  and 
Dr.  Phillimore,  who  at  first  refused  to  accept 
the  protest,  insisting  that  the  dean  should 
plead  to  the  charge,  but  this  the  dean  refused 
to  do.  Dr.  Phillimore,  in  consecfuence  of  this 
protest,  pronounced  the  dean  in  contempt. 
This  was  on  the  23d  of  March.  On  the  1st 
of  April,  he  held  another  sittin^f  as  commissary, 
and  then  pronounced  the  toUowing  order. 
"Joseph  Phillimore,  Doctor  of  Laws,  Regius 
Professor  of  Civil  liaw  in  the  University  of 
Oxford,  and  Advocate  of  the  Court  Of  Arches ; 
Commissary  for  the  purpose  of  holding  a  visita- 
tion of  the  Most  Reverend  Father  in  uod,  Ed- 
ward, by  Divine  Providence  Lord  Archl)ishop 
of  York,  Primate  of   England  and  Metro- 
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lioUtaa<  WherMt  von,  the  Yeri  Reyerend 
William  Cockbarn,  Doctor  in  DiyiDity,  Dean 
of  the  Cathedml  and  Metropolitan  Church  of 
Saint  Peter,  of  York,  on  the  2dd  day  of  March 
last,  pendinjjT  the  proceedings  of  the  said  visi- 
tatioo  hare  been  pronounced  contumacious 
and  in  contempt  and  have  continued  ever 
since  wilfully  to  absent  yourself  from  the  same. 
We,  therefore,  in  virtue  of  the  authority  con- 
ferred upon  us  by  the  said  Lord  Archbishop, 
the  visitor  as  commissary,  do  by  these  presents 
peremptorily  monish  you,  the  said  Very  Re- 
verena  Willmm  Cockburn,  to  appear  before  us 
in  the  said  ciOhedral  and  metropbtan  church  in 
the  place  wherein  the  said  visitation  was  this 
day  nolden,  at  the  hour  of  half-past  eleven  in 
the  forenoon  of  to-morrow,  then  and  there  to 
purge  yourself  from  the  said  contempt,  and  to 
return  to  the  kwful  obedience  of  the  Ordinary, 
on  pun  of  canonical  punishment.  Given 
under  the  seal  of  the  said  Lord  Archbishop, 
the  first  day  of  April,  in  the  vear  of  our  Lord, 
one  thousand  ei^ht  hundrea  and  fortv-one." 

As  the  dean  did  not  appear  on  the  following 
day,  the  commissary  proceeded  in  his  absence 
to  examine  on  oath,  and  viva  voce,  certain 
witnesses,  and  then  made  his  report  to  the 
archbishop,  who  on  the  authority  of  that  re^^ 
port,  declared  that  the  dean  was  convicted  of 
simony.  The  conviction  was  alleged  to  pro- 
ceed on  the  charge  of  simonv,  preferred 
aranst  the  dean  by  the  Reverena  Mr.  Dixon. 
The  declaration  went  on  to  allege  that  the 
dean  had  at  first  appeared  before  toe  commis- 
sary, but  had  afterwards  been  pronounced  con* 
tumacious  and  in  contempt,  for  having  wilfully 
iotermpted  the  progress  of  the  proceedings, 
and  declared  that  he  would  not  submit  to  tne 
authoritv  of  the  Court.  The  conviction  de- 
clared the  dean  deprived  of  his  deanery  and 
of  all  Ecclesiastical  preferment  within  the 
Archbishopric  of  York.  After  these  proceed- 
ings had  been  taken  the  Court  adjounied. 

The  jlltorney  General,  the  Solicitor  General, 
Mr.  Dundai,  Dr.  Phitlimore,  and  Mr.  Bayley, 
shewed  cause  agunst  the  rule. — This  applica- 
tion must  be  supported,  if  at  all,  on  the  ground 
either  of  a  total  want  of  jurisdiction,  or  on  an 
excess  in  the  exercise  of  it.  Neither  one  nor 
the  other  can  be  said  to  be  the  case  here.  Be- 
sides, after  sentence,  either  of  these  objections 
to  be  available,  must  appear  on  the  face  of  the 
proceedings.  They  do  not  appear  here.  The 
objection  made  is,  that  the  powers  given  to  the 
commissary  were  limited  and  restrained,  and 
would  not  authorize  him  to  entertain  a  charge 
of  simony.  Three  grounds  have  been  stated 
for  this  application,  first,  that  by  the  law  and 
constitution  of  England  an  ordmary  has  no  ju- 
risdiction on  a  visitation  to  take  cognizance  of 
i|  charge  of  simony,  and  to  proceed  to  depriva- 
tion on  such  a  charge ;  secondly,  that  by  (he 
peculiar  constitution  of  the  church  of  York, 
the  dean  of  that  church  is  not  subject  to  the 
visitation  of  the  archbishop;  thirdly,  that  if 
these  proceedings  had  been  lawful  before  the 
3  &  4  Vict.  c.  86,  the  jurisdiction  has  been  by 
that  statute  abolished.  As  to  the  first  of  these 
poinu  it  is  clear  from  all  the  authorities  that 
the  jurisdiction  now  exercised  does  lawfully 
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exist  in  the  commissary  of  the  bishop.  la 
Godolphm's  Ecclesiastical  Law,a  it  is  stated 
that  any  spiritual  person  is  visitable  by  the 
ordinary,  as  is  the  dean.  The  ancient  custom 
was  for  the  visitor  to  visit  in  his  own  person* 
In  Blackstone^  it  is  said  that  "the  law  has 
provided  proper  persons  to  enquire  into  and 
correct  the  irregularities  of  corporations.  Wiih 
regard  to  all  ecclesiastical  corporations,  the 
ordinarv  is  their  visitor,  so  constituted  by  the 
canon  law,  and  thence  derived  to  us.  The 
pope  formerly,  and  now  the  king,  as  supreme 
ordinary,  is  the  visitor  of  the  archbishop,  or 
nietropolitan ;  and  the  bishops,  in  their  several 
dioceses,  are  in  ecclesiastical  matters  the 
visitors  of  all  deans,  &c."  Comyn's  Digest,^ 
shews  that  he  may  suspend  or  deprive  fur  con- 
tumacy. The  cases  of  Baker  v.  Rogere,^  and 
Smith  v,  Shelbourn,^  support  the  doctrine  that 
the  ordinary  or  the  commissioners  may  deprive 
for  simony.  IFalrond  v.  PolUrd,^  is  a  strong 
authority,  for  it  is  the  case  of  a  dean  being 
tried  on  a  visitation,  and  it  was  moved  and 
agreed  that  the  dean  was  visitable  of  the  bishop 
of  mere  right.  The  case  of  the  Biehop  of 
St  David*s^t  is  to  the  same  effect.  Lord  CoAe 
affirms  the  doctrine,^  and  it  was  adopted  by 
Lord  HoU  in  Phillios  v.  Bury,^  and  bis  judg- 
ment was  confirmea  in  parliament.^  Against 
this  decision  of  the  visitor  there  is  not  m  any 
case  any  remedy  but  by  way  of  appeal.  At  all 
events  prohibition  does  not  lie,  tor  the  pro- 
ceedings are  at  an  end,  and  there  is  no  one  to 
whom  to  address  the  writ.  If  the  dean  cornea 
into  a  Common  Law  Court  at  all,  he  ought 
now  that  the  deanery  is  vacant,  to  apply  for  a 
mandamv*  to  restore  him  to  his  office.  A  pro« 
hibition  after  final  judgment  cannot  be  main- 
tained. [Mr.  Justice  Coleridge, — Can  a  bishop 
in  an  ordinary  vbitation  take  a  charge  on  which 
there  may  be  a  deprivation  ?]  There  is  no  sub- 
stantive distinction  between  the  visitations. 
The  object  in  all  is  to  enquire,  to  punish,  and 
to  reform.  [Mr.  Justice  Coleridge  —1  always 
understood  that  there  was,  before  the  late  act, 
a  great  difficulty  in  bringing  clergymen  who 
had  acted  in  this  manner  to  justice  by  such 
means,  but  no  such  difficulty  would  exist  if 
your  present  argument  is  right.!  It  is  clear 
that  the  bishop  ina]^  censure  and  suspend  i  if 
so,  for  what  time  is  he  to  suspend?  From 
Nicholl's  Catalogue  of  Processes  in  the  Re- 
gistry of  the  Court  of  Delegates,  it  seems  that 
the  offences  of  the  clergy  must  be  cognizable 
at  the  triennial  visitation.  But  the  triennial 
visitation  does  not  preclude  a  visitation  of  this 
sort,  which  the  necessities  of  the  case  may  re* 
quire ;  and  if  the  party  accused  will  not  submit 
himsdf  to  enquiry  by  his  superior,  he  becomes 
guilty  of  contempt,  and  may  have  sentence 
pronounced  agwnst  him  on  that  ground.  A 
mere  defect  in  the  manner  of  visitation  will 


•  Edit.  1687,  p.  34.         b  i  Comm.  480. 
c  Tit.  Visitor,  A.  6 ,  and  «.  id.  C. 
d  Cro.  Eliz.  788.  •  Id.  d86. 

'3  Dyer,  272  5. 

V  1  Lord  Raym.  447,  539  (this  is  the  fullest 
repovt);  1  Salk.  134.  ^  4  Inst.  337. 

i  Lord  Rayip.  5.      k  show.  Pari.  Cases,  36 
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not  affect  Che  whole  proceeding,  so  as  to  make 
it  void.  Bishop  of  Kildare  v.  The  Archbishop 
of  Duhliny  In  the  Juria  Canonici  Anglicanism 
it  is  said  that  in  all  visitations  whatever,  the 
visitor  may  summon  and  enquire,  thouj(h  he 
mav  not  punish,  but  that  the  bishop  and  arch- 
bishop,  having  a  general  jurisdiction,  may  en- 
quire and  punish.  Then  as  to  this  particular 
visitation.  It  is  said  on  the  other  side  that  here 
there  is  no  cause  in  Court,  and  that  the  visita- 
torial power  of  the  bishop  must  be  exercised 
if  at  all,  in  a  suit  in  Court.  That  argument  is 
not  well  founded.  In  AylifF's  History  of  the 
University  of  Oxford,n  the  general  and  exten- 
sive powers  of  an  episcopal  visitor  are  fully 
stated :  it  is  shewn  that  he  may  exercise  them 
without  a  suit  in  Court,  and  that  in  this  res- 
pect  there  is  no  distinction  between  an  eleemo- 
synary and  an  ecclesiastical  corporation.  Now 
in  the  former  of  these  there  can  be  no  doubt 
whatever  that  a  visitor  may  punish  and  reform 
without  a  suit.  And  Lord  Coke^  describes  the 
power  of  the  visitor  and  ordinary  in  very  gene- 
ral and  comprehensive  terms.  [Mr.  Justice 
Coleridge, — Can  you  bring  this  case  within  the 
right  of  depriving  on  visitation  by  personal 
presence,  without  a  proceeding  in  Court,  for 
if  you  cannot,  then  they  will  say  on  the  other 
side,  that  there  having  been  no  proceeding  in 
Court,  the  commissary's  authority  is  at  end,  by 
virtue  of  the  statute.]  The  statute  was  never 
meant  to  apply  to  cases  like  the  present,  but 
only  to  the  ordinary  cases  of  proceedings  in 
the  ecclesiastical  courts,  on  matters  the  sulnect 
of  suits  there.  That  statute,  by  the  23d  sect., 
expressly  saves  the  visitatorial  power  of  the 
bishop.  But  then  it  is  said  that  by  the  pecu- 
liar constitution  of  the  cathedral  church  of 
York,  such  a  visitation  as  this  cannot  be  held ; 
and  the  bull  of  Pope  Celestine  \f  relied  on  in 
support  of  that  argument.  But  after  that  bull 
had  been  promulgated,  the  statute  28  Hen.  8, 
c.  62,  was  passed,  and  by  that  statute  all  bulls 
of  the  pope  of  Rome  are  declared  void,  and 
of  no  effect  in  this  country.  Then  the  deed 
called  the  composition  of  William  de  Melton, 
executed  in  1328,  is  referred  to  for  the  pur- 
pose  of  shewing  that  in  this  cathedral  there  is 
a  special  exemption  of  the  dean  from  the  visi- 
tatorial powers  of  the  bishop.  It  appears  that 
there  had  been  disputes  between  the  dean  and 
the  archbishop  relating  to  their  respective 
rights,^  and  that  a  composition  was  executed 
excepting  from  the  ordmary  exercise  of  the 
visitatorial  power  of  the  archbishop  all  cases 
which  might  lead  to  deprivation.  All  other 
cases  were  kept  under  the  immediate  personal 
jurisdiction  of  the  archbishop  himself;  and  all 
that  tended  to  deprivation  was  to  be  decided 
by  the  dean  ajid  chapter  themselves.  But 
taking  it  in  its  strongest  sense,  it  never  could 
be  meant  that  the  dean  was  never  to  be  sub- 
jected to  anv  enquiry.  However,  it  is  to  be 
recollected  that  that  composition  was  never 
acted  on,  and  in  the  6r8t  year  of  the  reign  of 
Edw.  6,  there  was  a  new  composition  between 


»  2  Brow.  Pari.  Cases,  179. 

»  Chap.  Visitors. 

»  Vol.  2,  p.  84.  o  Co.Litt,9(5ff. 


the  dean  and  chapter  and  the  archliishop,  and 
according  to  that  they  conceded  that  in  all 
time  to  come  the  archbishop  should  enouire 
into  all  matters  of  ecclesiastical  discipline.  This 
is  a  case  of  ecdasiastical  discipline.  The  visita- 
tion of  Archbishop  Frewen  occurred  in  1662, 
and  the  arrangement  in  1/^lliam  de  Melton's 
composition  was  not  then  adverted  to,  and  two 
persons  were  then  deprived  l>y  the  commissary. 
There  was  another  visitation  by  Archbishop 
Sterne  in  1667;  the  chapter  then  claimed  the 
benefit  of  the  composition  of  De  Melton,  but 
the  archbishop  refused  to  admit  the  claim,  and 
the  chapter  submitted.  There  was  another 
visitation  in  1/65,  by  Sir  W.  Dawe,  who  was 
then  archbishop  of  York,  and  the  composition 
was  again  set  up,  and  the  claim  of  the  chapter 
under  it  again  rejected.  So  that  it  is  clear 
that  in  all  these  cases  the  composition  was 
treated  as  of  no  authority  whatever.  The 
commissary  has  therefore,  in  this  case,  properly 
exercised  the  power  conferred  on  him  by  the 
archbishop ;  the  nroceeding  is  at  an  end,  and 
on  no  ground  wnatever  can  this  'application 
for  a  prohibition  be  supported. 

In  re   The  Archbishop  of  Yorh  and  Dr. 
PhUlimore,  T.  T.  1841.    Q.  B.  F.  J. 

\To  be  continued^] 
Gufftt'if  Salted  practice  Court. 

ARTICLED  CLERK. — ENTRY  IN  MASTER'S  BOOK. 

The  Court  permitted  an  articled  clerh  to 

make  his  required  entry  in  the  master's 

book  on  the  first  day  tfterm,  it  not  having 

been  entered  in  due  time  by  one  day,  in  con- 

sequance  of  a  mistake  of  the  clerk  of  the 

London  agent 

Montague  Smith  moved  for  leave  that  an 

articled  clerk  might  be  allowed  to  make  his 

entry  required  by  the  rule  of  Court  in  the 

Master's  book,  it  not  having,  by  mistake,  been 

introduced  there  until  Monday,  the  Ist  No. 

vember,  instead  of  the  previous    Saturday. 

The  cause  of  tlie  error  was  the  inattention  of 

the  clerk  to  the  town  agent  of  the  attorney 

with  whom  the  clerk  had  served  his  articles. 

The  result  was,  that  the  strict  terms  of  the 

rule  had  not  been  complied  with.     As  the 

application  was  made^on  the  first  day  of  the 

term,  vvhicli  was  prompt,  it  was  hoped  that 

the  application  would  be  granted. 

Patteson,  J.,  acceded  to  the  application. 

Ex  parte  Griffin,  M.  T.  1841.    Q.  B.  P.  C. 

ATTORNEY.  —  ARREST.  —  PRIVILEGE.  —  AB- 
SCONDING.— 1  &  2  VICT.  C.  110,  8.3. 

An  attorney  who  is  about  to  quit  England,  is 
liable  to  be  arrested  pursuant  to  \  if  2  He, 
c.  110,  s.  3,  notwithstanding  his  privilrge. 
An  attorney,  named  Moore,  had  become 
indebted  to  the  plaintiff  in  this  action,  and  it 
being  supposed  that  he  was  about  to  leave  the 
country,  an  application  was  made  for  an  order 
to  arrest,  pursuant  to  1  &  2  Vict.  c.  110,  s.  3. 
The  usual  affidavit  having  been  made,  shewing 
that  he  was  about  to  quit  England,  an  order 
for  his  arrest  was  made  by  Mr.  Justice  Wight- 
man,  and  that  writs  of  capias  should  issue  into 
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different  conntriea,  in  wliich  it  was.  supposed 
the  defendant  was  likely  to  be  found  :  and  the 
defendant  was  accordingly  arrested. 

A,  ff^ooft,  now  applied  on  behalf  of  the 
attorney,  for  a  rule  to  shew  cause  why  the 
order  should  not  be  rescinded,  and  the  writ  of 
capias  set  aside,  on  the  ground  of  the  privilege 
of  the  defendant,  as  an  attorney,  to  be  free 
from  arrest. 


Ptttteson,  J.,  thought  that  the  defendant,  as 
an  attorney,  was  only  privileged  from  arrest 
in  order  that  he  might  attend  in  court ;  and 
not  that  he  might  run  away  from  the  country. 
If  it  was  shewn  that  he  was  about  to  quit 
England,  the  fact  of  his  being  an  attorney,  did 
not  prevent  his  arrest  pursuant  to  the  statute. 

Rule  refused. — Thsmpson  v.  Afoore^  M.  T. 
1841.    Q.  B.  P.  C. 


CAUSE  LISTS,  MicHABLMAs  Tbrm,  1841.— lorlrefiannnor.— IFCceC^snceirorif. 


JtulgmentM. 
Trelaway  v.  Roberto,  V.  C.  exont. 
/ur,  dbrt,  and  costs 

Pleas  and  Demwrrers. 
V.  C.  S.  Medley  v.  Hortoa,  de- 


V.  C.  B.  Haigh  ?.  Dixon,  ditto 
y.  C.  W.  Trotter  v.    Durham 
Railway  Company,  ditto 

JU-keaHngs  etnd  Appeals, 
Bricrley  v.  Boucher,  appeal 
Blondell  r.  Gladstone— Ditto  v. 

Stoner— Ditto  v.  Blundell,  ditto 
Addis  v.  Campbell,  ditto 
P^percom  r.  Peacock,  ditto 
Actomey  General  v.  Wimbome 

School,  2  appeals, 
Woocoek  V.  Renneck — Ditto  v. 

Blenett— Ditto    v.    Sampson, 


Kay  V.  Holder,  dUta 
Rowlett   T.    Rowlett— Ditto 

Mosley,  ditto 
Evetts  T.  Hall,  diito 
Vanghan  v.  Bnck,  ditto 
Knight  V.  Frampton,  ditto 

.  MUkaelmas  Term,  1 84 1 . 
nesday,  2d  November— Motions 
Wednesday,  3d  November 

Camses,  Further  Dhrectimu,  and 

Exceptions, 

Btfore  The  Vice   Chancellob 

OF  England. 
Btticherv.  Jackson — Jackson  v. 

Botcher 
Jones  V.  Jones, /air.  dirs,  8f  costs, 
Fletcher  v.  Northcote,  exons,  2 

sets 
Melland  r.  Gray,  exons, 
Lackes  v.  Pro8t,/iir.  dirs.  ^  costs 
Bamaby  v.  Filby 
Runceman  v.  Stillwell,  fur,  dirs, 

and  costs 
Smith  V.  Fugh 
G Wynne  v.  Lloyd, /«r.  dirs, 
Hughes  V.  Rogers, /icr.  dirs.  4r  cs, 
Jompson  V.  Pitchers— Dawes  v. 

Juapson 
CosU  V.  Albertazzl 
Dangerfield  v.  Evans 
Prentice  r.  Phillips 
Aft,  Tm.— Ward  v.  Alaager 
Aft  Tm.— Ward  v.  Ward 
Browne  v.  Browne, /iir.  dirs,  and 

petition 
Jones  y,  Corlewis 
Tolloch  V.  Hartley,  2  caiuctr,  at 

defendant's  request 
Naylor  v.  Lacktogton 


Attorney  Gen.  v.  Haberdasher's 

Company 
Franklin  v.  Drake 
Northwood  V.  Sctsat^Jur,  dirs.  if 

costs 
London  and  Greenwich  Rulway 

Company  v,  Goodchild,  exons. 
Potts  V.  Pinnegar 
Poole  V.  Allen 
Trulock  V.  Robey 
Jolliffe  V.  Hector,  2  ancwi,  exons, 

fmr,  dirs. 
Attorney  Gen.  v.  Slanghter 
Kebeil  v.  Philpott,>r.  dirs.  9f  costs 

Esrcheguer  Causes, 

Be/ore  V,  C.  Bruce. 

Wilcox  V.  Glaze, /icr.  dirs,  if  costs 

Seddon  v.  Prince,  esfons, 

Rogers  v.  Maule,  fiv,  dirs,  and 
petition 

Christison  v.  Mayor,  &c.  of  Ber- 
wick, exons,  2  sets 

Craik  v.  Lamb 

Mayor  of  London  v.  Combe 

Chambers  ▼.  Middleton 

Searle  v.  Colt 

Pelham  v«  Hilder— Thursby  v. 
Ditto 

Plumbe  V.  Flumbe 

Court  o/ Chancery  Causes, 
Brfore  r,  C.  BaucE. 
Warner  v.  Gomme 
Home  V.  White 
Bartlett  v.  Coleman 
Hopkinson  v.  Bagster,  exom^ 
Robinson  v.  Roihcr 
Henslowe  v.  Lambert — Henslowe 

V.  Henslowe 
Broadhnrst  v.  Balgoy 
Thornton  v.  Hinge,  fur,  dirs,  and 

oosts 
Alder  v.  Curry 
Dryden  v.  We'lford 
Cretswell  v.  Balfour 
Higgius  V.  Higgins 
Connop  V.  Hayward 
Morgan  v.  Nasmith,  /ur,  dirs,  4r 

petition 
Moore  v.  Moore,  fiar,  dirs,  and 

costs 
Blundell  v.  Gladstone,  exons. 
Attorney  Gen.  v.  Brandreth 
King  V.  Hemming,  2  causes 
Jarman  alias  Jerman  v.  Jones 
Fumival  v.  Foulkes 

Exchequer  Causes, 
Btfore  r,  C,  WlGRAM. 
Hughes  V.  Hughes 
Salkeld  v;  PhUlips 
Sutherland  v.  Briggs 


Brinsted  v.  Payn 
Mousey  v.  Burenham 
Roberto  v.  Williams 
Jessop  V.  Jessop 
Raine  v.  Cairnes 
Lewis  V.  Adams 
Clayton  v.  Meadows 
Wyndham,  now  Earl  of  Egre- 

mont  V.  Young 
Bruin  v.  Knott 
Jackson  v.  Mifteld 
Hart  V.  Hart 
Neesom  v.  Clarkson 
Bowser  v.  Colby 
Tomlin  r.  Tomlln 
Franklin  v.  Nicholl 
Davies  v.  Powell 
Bannister  v.  Davies 
M'Intosh  V.  Watson 
Craddock  v.  Greenway 
Lydall  v.  Dodd^Dodd  v.  Lydall 
Jones  V.  Smith 
Preston  v.  Kendall 
Pett  V.  Goodford 
Buckworth  v.  Dashwood 
Owen  V.  Williams 
Lloyd  V.  Wait 
Bennett  v.  Pearce 

Brfore  V,  C,  Shaowell. 

Rand  v.  M*Mahon 

Carr  (pauper)  v.  Barker 

Dyball  v.  Bell 

Winkworth  v.  Marriott 

Irving  V.  Elliott 

Wilkinson  v.  PoppleweI],/Mr.  dirs, 

if  costs 
Richardson  v.  Pierson,  ditto 
Bingham  v.  Hallatn,  ditto 
Avame  v.  Brown,  exceptions 
Cormouls  v.  Mole 
Gedge  v.  Thorn, ykr.  dirs,  ir  costs 
Phillips  V.  Hayward 
Jeffreys  v.  Hughes,  /ur,  dirs,  if 

costs 
Attorney  Gen.  v.  Hill 
Hare  v.  Cartridge,  fitr,  dirs.  flr 

costs 
King  V.  Croome 
Attorney  Gen.  v.  Pratt,  at  repiest 

of  defendant 
Hall  V.  Deacon,  yWr.  dirs,  if  cosU 
Harris  v.  Lapworth,  fur,  dirs,  if 

costs 
Saxby  v.  Saxby,  /ur.  dirs,  if  petn. 
Moses  V.  James 
Doo  V.   London   and    Croydon 

Railway  Company 
WitheHen  v.  Witherden 
Godden  v.  Crowhnrst         ^ 
Atkins  V.  Hatton,/Mr.  dirt,  ijf  costs 


N.B.  For  the  abated  causes,  and  stand  over  generally,  refer  to  Trinity  Term,  1841. 
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Brydges  ▼.  BrtnfiU 
Barlow  r.  Lonl,/kr.  dirt.  ^  cottt 
Lee  V,  JoneBffur.  din.  if  cott$ 
BKiTodBiIe  V.  March 
Gething  r.  Yigara 

Before  V.  C,  Brucb. 
Lyse  r.  Kingdon 
Abraham  v.  Holderneas 
Smith  V,  StoTin 
Matchitt  F.  Palmer 
SiittOD  v.  Maw 
Nedby  ▼.  Nedby 
Milbank  y.  Stevens 
Griffiths  ▼.  Griffiths 
Smith   v.  Wilcoxon  —  Ditto  ▼ 

Thompson — Smith   v.   Saiith, 

oy  order 
Walker  ▼.  Thomason 
Miller  y.  Gow 
Cort  T.  Winder 
Clark  r.  Wilmot 
Stubbs  T.  Lister 
Burridge  r.  Rowe 
Simon  y.  Topham 
Daries  y.  Daries 
Whibley  v.  Hebb 
Osborne  y.  Harrey 
Helsham  r.  Langiey 
Lodge  V.  Nichobon 
Nash  T.  Elsley 
Townshend  t.  Fielden — Uoyd  r. 

Ditto 
Nicklin  r.  Dunning 
Boulter  ▼.  Boulter 
Bastin  r.  Bastin 
Clayton  v.  Lord  Nugent 
Ward  T.  Price 
Ryan  r.  Daniel 
Veitch  T.  Irving 

Brfhre  K  C,  WiGRAM. 

Taylor  v.  Cltark 

Douglas  ▼.  Kiemnm 

Swindell  v.  Wright,  Jur.  dirt,  If 

costs 
Swindell  v.  Swindell,  ditio 
Duncombe  v.  DaFies,  excfpiimu 
Stone  V.  Matthews,  exceptions  4- 

diito 
Tylee  v.  State,  exceptions 
Duncombe  r,  Davis,  ditto 
Penlbld  v.  Giles,  ditto 
Ewing  V.  Treoothick,  diiio 
Sharp  V.  Manson 
De  St  Cyr  v.  Commissioners  of 

Bequests  in  Ireland 
Walker  v.  Jefferys 
Moore  ▼.  Moore 
Frith  V.  Frith 

Menz  V.  Bell,/iir.  dirs.  4-  costs 
Tyrer  v.  Moor 
Cocks  V.  Edwards — Griffith  v. 

Richards— Hawley  v.  Powell 
WhitUker  v.  Wright 
Barton  v.  Cnrlewis 
East  India  Company  v.  Coopers' 

Company 
Slagg  V.  Owen 
Fewster  r.  Tomer 
Holt  V.  Homer 
Hadfield  v.  Cullingworth 
Thomas  v.  May 
Blakesleyv.  Whiddon 
Harrison  r.  Child 


Cause  Liit9,M.T.lS4l. 

Browne   r.    Smith — Browne   v. 

Lockhart 
Hodges  V.  Daly 

Penney  v.  Todd 

St.  John's  College,  Oxfoidt  v. 

Carter 
Dowly  V.  Wenfield 
Playfair  v.  Birmingham  &  Bristol 

and  Thames  Junction  Railway 

Company 
ChSsleU  V.  East 
Cell  V.  Smith 
Lindsey  v.  Godraond 
Rock  V.  Silvester 
Thwaites  t.  Robinson 
Duncan  v.  Campbell 
Lovell  V.  Tomes 
Curtis  V.  Mason 
Allen  V.  Chaffers 
Page  V.  Hilton 

Rundell  v.  Lord  Rivers,  exons. 
Rolfe  V.  WUson 

Bowes  V.  Feraie— Bowes  V.  Gibbs 
Lewis  V.  Lewis 
Savill  w.  Savill 
Morgan  v.  Hayward 
Ward  V.  Pomfret,/Mr«  dirs.  4r  costs 
Hunsley  v.  Holder,  at  drfemStmCs 

request 
Webb  V.  Clarke 
Smith  V.  Mackie 
Attorney  Gen.  v.  Field 
Booth  V.  Ligbtfoot 
Wlilett  V.  Blandford 
Lloyd  v«  Jones, /kr.  dirs.  9f  costs 
Barker  v.  Barker  ,ykr.  dirs.  it  oost$ 
Cole  V.  Hall 

Causes  set  down  for  kearing  in 
Mtchmefmrnt  Term,  1840. 
Carew  y.  Macnamara 
Salisbury  t.  Morrice-^Monrice 

V.  Salisbury 
Thorneycroft  v.  Crockett 
Hoare  v.  Hornby 
Johnson  v.  Csmeron 
Seawin  v.  Seawin 
Alexander  v.  Clarke 
Jellicoe  v.  Price 
Brocklebank  v.  Northgreaves 
Breeze  v.  English 
Hunt  V.  Thackrah 
Bevir  v.  Rice 
Coningbam  v.  Earl  Beanchamp— 

Ditto  V.  Cattermole 
Smith  V.  Spencer 
Henfrey  v.  Herroon 
Perkins  v.  Bradley 
Wood  V.  Lewis 
Goode  V.  Morgan 
Matthews  v.  Matthews 
Clamp  V.  Clarke 
Ridley  v.  Lashmar 
Ireland  v.  Cox 
Prendergast  v.  Turton 
Monk  V.  Earl  TankerviUe 
Allright  V.  Giles 
St,  John  V.  Macnamarm 
Ibbetson  v.  Selwin 
Ibbetsonv.  Fenton 
Howell  V.  Tyler 
Ditto  V.  Ditto 
Ellis  V.  Ellii 
Green  t.  Green 


la/</^*. 


srty. 


Lee  V.  Burton 

Lloyd  V.  Mason, /kr.  difrj.  4r  costs 

Hetlop  V.  Bank  of  England,  ditto 

Milne  v.  Bartlett,  ditto 

Richards  v.  Wood,  exons.  8f  ditto 

Morrell  v.  Owen.yur.  dirs.  if  costs 

Fredricks  v.  Wilkins,  fvr.  dirs.  4 
costs 

Colley  V.  Culley 

Hayward  v.  Hayward 

Liddell  v.  Granger^  2  causes,  ex* 
ceptions 

Roach  V.  Peters,  A^.  dirs.  if  costs 

Bayden  v.  Watson,  exome.  if  do. 

Moody  Tpauper)  v,  Hebberd 

Gray  v.  Mombray 

Williams  v.  Roberta 

Coulton  V.  Middleton, /MrfA«r  di- 
rections and  cfuity  reserved 

Coore  V.  Lowndes 

Smith  V.  Farr 

Gibbs  V.  Gregory 

Bonnor  r.  Hatch 

Williams  v.  Moore 

Vanderplank  v.  King 

Gardner  v.  Blane 

Buxton  V.  Simpson 

HodgkinsoB  v.  Hodgkinson 

L.  C— Heap  v.  Haworth,  exctp^ 
tiotu  Ditto  V.  DittOt/HTlAfr 
directions  and  coats 

Donbeny  v.  CogUan,  ennt.  if  d^. 

Davis  V.  Ld  Combermerey  etsano, 

Horiock  V.  Smith,  dUto 

Causes  set   doom  far  kearing  m 
Hilary  Term,  1841. 

Greene  v.  Wame 

Appleby  v.  Duke 

Clifford  V.  Turrell 

Cort  V.  Winder 

Jones  V.  Lewis 

Evans  v.  Bower 

Harman  v.  Grainge 

Bunify  v.  Frankum 

Holland  v.  Clark 

Fiilcher  v.  Fulcher,  4  causeo 

Oswald  V.  Landles 

Bayliev.  Martin 

Bourne  v.  Walker 

Beckett  v.  Overton 

Edwards  v.  HiUier 

Attorney  General  v.  Elcox 

Hutchings  v.  Batson 

Wale  V.  Moores 

Sloper  V.  Sloper 

Tanner  v.  Long 

Mattalieu  v.  Miller 

Kelly  V.  Hooper 

Clandge  v.  Dineley 

Bucket!  v.Chureh 

Stephens  v.  Williams 

Gaibreath  v.  Ward 

White  V.  Rigge 

Young  V.  Waterpark 

Hickling  v.  Boyer 

Wentworth  v.  Tubb 

Ireland  v.  Cox 

Wright  V.  Marston 

Payne  v.  Bristol  and  Exetfr 
Railway  Company 

Simmonds  v.  Richardson 

Higgs  V.  Goldie 

Bristow  V.  Woods, /kr.  dirt.  ifct. 

Dartmouth  Corporatbn  v.  Holds- 
worth 
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Lade?.  Trill 

WatkiDS  T.  Brigga 

Schnltes  ▼.  Ward 

Stmmonda  r.  Richardson 

Lytbi^oe  ▼.  Martin 

Hobby  r.  Barnir 

Samuel  v.  Gibbs 

Racrson  ▼.  Samnel 

M idgley  v.  Midgley  ^ 

Coppin  ▼.  Gray 

King  V,  Chuck 

Bougbton  r.  James 

Weston  T.  Peacbe 

Kyan  ▼.  Dunn 

Forsyth  r.  Chard  .yur.  ttin,  Sf  et, 

Knapp  V.  Harpnr 

Fry  T.  Wood 

Fanntng  v,  Devereuz 

Chafey  ▼.  Serjeant 

Dobree  r.  Schroder,  exceptiont 

Keen  r.  Birch,  y«r.  dirt,  ami  cottt 

Vickers  v.  Hardwick 

Medley  v.  Eaton 

Hall  y,  Rawdon 

Cmuet    set   down  /or  hearimg  in 

Eatttr  Term,  1841. 
Scarborough  ▼.  Sherman 
Daris  ▼.   Chanter— Ditto  t.  Bi- 

•hop 
Forbes  ▼.  Feaa>ek 
Capel  T.  Hnghcs 
Allen  ▼.  Cornfield 
OsbaldistoB  t.  Shnpson 
FiUpatrick  r.  Newton 
Cogger  T.  Wick« 
King  T.  Green 
Lyddon  r.  Wooloock 
Egginton  r.  Barton 
Stocken  r.  Chuck 
Pollen  r.  Haverfield 
Cash  T.  Belsher 
WiUiams  v.  Ellis 
Ranger  r.  Great  Western  Ratl- 

Wr^t  T.  Rntter 

Aspinnll  ▼.  Andns 

Morgan  ▼.  Elstob 

Harrison  t.  Lane 

Body  T.  LefoFre 

Stone  T.  Matthews 

Hooker  v.  Brettal 

Hopson  T.  Croome 

Parry  v.  Jcbb 

Cook  T.  Black 

DaricsT.  Thorne 

Middleditch  v.  Saunders 

Hodgson  T.  Lowther 

Lautonr  y.  Holoombe 

May  r.  SeJby 

Waosey  y.  Towgood 

Attorney  Geneial  t.  MUner 

Robertson  ▼.  Dean 

Edgar  r.  Fry 

Erans  r.  James 

Youde  ▼.  Jones 

Danks  r.  Otway 

Alexander  r.  Foster,  exceptitm 

Powell  ▼.  Powell, /kr.  dirt. and ct* 

Pye  ▼.  Lynwood,  dUio 

Campbell  r.  Campbell,  3  eaatet, 

eadpiktu,  far.  dirt,  and  C9$t$ 
KifkwaJI  Y.  Flight,  eaee^ikm 
ChristiMi    T.   Chambers,  farUnn 

dhaUiam»  amd  cmU 
Griffin  r.  Williams 
Bowmer  r.  Parkinson 


Ford  V.  Clougb,/kr.  dtn.  andeottt 

Short — Giirney  v.  Cosway,  tUito 

Watts  V.  Sherwood 

Endes  v.  Harris 

Fennett  r.  Risleyt/tcr.  dirt,  9f  cotlt 

Cooper  T.  Emery,  exeeptirmt 

Kirkwall  v.  Fligbt,/iir.  dirt,  ^  ct. 

Price  r.  Harding,  diilo 

Jenkins  v.  Cooke 

Sharman    v.     Heath — Howe    w. 

Ditto,  fur.  dirt,  and  cottt 
Charnock  ▼.  Charoock 
Preedy  ▼.  Baker 
Smith  v.  Baker^  exont,  Sffitr,  dirt, 

Ctauei  tet  doum  for  hearing   in 

TrhUiy  Term,  1841. 
Massey  ▼.  Day 
Eld  r.  Dnrant 

Mayor  and  CorporatioB  of  Car- 
narvon T.  Erans 
Stephenson  r.  Everett 
Barfoot  v.  Bncklaod 
Moorhouse  v.  Colvin 
Barfield  r.  Rogers 
Alien  Y.  Wadley 
Burton  y.  Manson 
Farmer  v.  Farmer 
Meigh  y.  Baker 
Brown  ▼.  Edwards 
Langford  ▼.  Reeres 
Collins  V.  James 
Ovett  V.  Patching 
Stiven  ▼.  Jenkins 
Dyson  y.  Morris 
Lake  ▼.  Bartholomew 
Compton  v.  Storey 
Bultell  T.  Lord  Abinger 
Attorney  General  v.  Mayor  and 

Corporation  of  Newark 
Fatrfhx  ▼.  Morrell 
Roberts  y.  Corporation  of  Car- 
narvon 
Mann  v.  Mills 
Vicars  ▼.  Oliver 
Wright  V.  Lockwood 
Trevanion  v.  Sargon 
Vicq  V.  Le  Bailey 
Powell  V.  Woollam 
Russell  V.  Buchanan 
Willetto  V.  WilletU 
Fisher  v.  Great  Western  Railway 
Cottingham  v.  Stapieton 
Forbes  v.  Peacock,  exceptiont 
Watson  V.  Webb 
Crawford  v.  Fisher 
Attorney  General  v.  Balnea 
Trevor  v.  Trevor,  atmu.  3  telie 
Taylor  v.  Jardine 
Birch  V.  Joy,  ixont.  2  tettt 
Attorney  Genera]  v.  Cowper 
Spence  v.  Butler  >>kr.  dirt,  and 
Gunn  V.  Ditto     >  cotit. 
Bird  V.  Blyth 
Farmer  v.  Farmer 
Genge  v.  Matthews 
Bute  V.  Stuart,  exont.  intnficieney 
Scott  V.  Pascall 
Vivian  v.  Swansea  Water  Works 

Company 
Plonkett  V.  Lewis,  exont,  and/ur, 

dirt. 
Cragg  V.  Forde,  exont.  2  arm 
Hand  v.  Wrench 
Gill  V.  Bundle 
Johnson  v.  Child 
Rogers  v,  Ashcroft 


Dunn  V.  Dnnn,  Jkr,  d!rt,  ifeotie 
Tipping  V.  Power,  diiio 

Ne  w  Cautet  tet  down  Mickaelmefi 

Term,  1841. 
Petty  V.  Brigflfs 

Baron  Alvaaley  v.  Edwards         J 
Burden  v.Oldaker 
Booth  V.  Alington 
$eagar  v.  Smith 
Wright  V.  Taylor 
Wright  V.  Frith 
Clare  v.  Wood 
Hirst  V.  Bradley 
Goodricke  v.  Tbaker 
Attorney  General  v.  Mayor    of 

Bristol 
Wade  V.  Rnasell 
Wame  v.  Greene 
Hetherington  v.  Hesseltine 
Warden^  &c.  of  Clnn  Hospit  al  t« 

Earl  Powis 
Bamrano  v.  Vitter 
Fuller  V.  Woods 
Scott  V.  Rideout,  ai  defend  antU 

requett 
Sheppard  v.  Clutterbnck 
Sykes  v.  Gyles 
Cobley  V.Wells 
Cozens  v.  Cozens 
Gibson  v.  Prosser,  at  defendant't 

requett 
Gawen  v.  Gawen 
Thomas  v.WiUUms 
White  V.  Husband 
Kenward  v«  Henty 
Robertson  v.  Great  Western  Rail- 
way Company 
Minor  v.  Minor 
Harrison  v.  Lane 

Colby  V.  Scotchmer 

Lord  Muncaster  v.  Lady  Mon* 
caster 

Dixon  V.  Clarke 

Whiche  v.  Hunt 

Lor  ell  V.  Yates 

Kose  V.  Lawson 

BarUett  v.  Bartlett 

Moore  (pauper)  v.  Dearden 

Sutton  V.  Torre 

Short— Butler  v.  Butler 

Short— Potts  V.  Hadfield 

Attorney-General  v.  Bath 

Ditto  V.  Refolds 

Owens  V.  Dickinson 

Cockbum  v.  Singleton 

Taylor  v.  Bailey 

Carr  v.  Collins,  far.  dirt,   and 
cotlt 

Mitford  V.  Reynolds,  ditto 

Attorney  General  v.  Geoiige»  ditto 

Leatbes  v.  Leathes,  ditto 

Talbui  v.  Andrews,  ditto 

Branch  v.  Paimrose,  dUto 

Shore  v.  Lee,  ditto 

Mackintosh  v.  Henderson,  ditto^ 
and  petition 

Wheeler  v.  Wheeler,  fwr.  dirt.  4r 

CO'tt 

Edwards  v.  Wtlliams»  dUto 
Short — Suwerkropv.  Rahn,  dUto 
Short^Roberts  v.  AUen»  ditta 
Godson  V.  Auther,  jdUto 
Robinson  v.  Milner^  exeopiiamt 
Cole  V.  Stutely»>%tr.  dirt.  ^  eotit 
Bell  V.  Sftonders>  ditto 
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Middlesex — 


Leicestershire  • 
Somersetshire  • 
Lancushire  — - 

Suffolk 

Wilts- 


Gufni*ir  Senr^. 

CROWN  PAPER.— 3/icAa^/mo*  Term,  1841. 
-The  QueeH  v.  Eastern  Counties  Railway  Company  on  prosecution  of  Price  &  others. 
-  Same,  on  prosecution  of  Colliugridge 


Lancashire 
St  Alban's 
Berluhire  — 
Derbyshire 
Middlesex  — 

London 

Middlesex  - 
Notts  - 


Leicestershire  and  Northamptonshire  Union  Canal  Company. 

William  York. 

-*—  Guardians  of  Wigan  Union. 
— —  Mayor  of  Ipswich. 

Charles  Spackman  and  others.  ^ 

Commissioners  of  Broughton  Indosure. 

Inhabitants  of  Waterford. 

John  Touch 

— -  John  White,  one  of  the  Trustees  of  the  Thomset  Turnpike  Trust. 

Churchwardens,  &c.,of  St.'Pancras,  on  prosecution  of  Skinners'  Co. 

Master,  &c.  of  Society  of  Scriyeners  of  London,  on  prosecution  of  Page 


Hants-^— 
Lancasli  ire- 
Middlesex  - 
Lancashire- 


•  Vestrymenof  Marylebone. 
-  George  Clark  and  another. 


— London  and  South  Western  Railway  Company. 

Richard  Gould 

InhabitanU  of  St.  Giles  in  the  Fields. 

■  Churchwardens  of  Lirerpool. 

— ^—  Inhabitants  of  Rishworth. 
-^—  Inhabitants  of  Oundle 
.  InhabitanU  of  St.  Margaret's,  Leicester. 

COttrt  0f  ItebiffD. 

OENEBAL  LIST  OP  PETITIONS  POR  HBARINO  AT  WBSTftfllfSTBR  DURING  MICHABLMAS  TERM,  184]. 


W.  R.  Yorkshire 
Leicester   — — 


Webb  v.  Moore 
Bates  ▼.  Bates 
Gem  V.  Rumsey 
Trimmer  v.  Chalk 
Saunders  v.  Fuller 
Bowly  v.  Wilkins 
Scott  Y.  Elkins 
Stewart  v.  Bond 
Tinquand  y.  Vanderplank 
Saunders  ▼.  Innes 
Masters  v.  Price 
Woodgate  y.  Little 


Wright  r.  Daintry  and  Ryle; 
Smith  V,  Smith,  2  causes 
Sharp  T.  Daintry 
Jones  ▼.  Storm 
Eyre  ▼.  Biddulph 
Davidson  ▼.  Caldecott 
Merton  t.  Procter 
Samuel  r.  Pbilpot 
Hampson  t.  Burkill 
Brinton  r.  Jackson 
Carr  v.  Atkinson 
Rogers  v.  Robbins 


Toms  Y.  Stenley 
Spicer  ▼.  Kipping 
Whiteside  v.  Wright 
Sharp  v.  Yeld 
Lawrence  r.  Philps 
Richardson  t.  Warwick 
Skulthorpe  t.  Forceli 
Wright  ▼.  Daintry 
Marples  r.  Dainsfield 
GratUn  y.  GratUn 
Kingsford  p.  Kingsford 
Jaudon  y.  Wright 


THE  EDITOR'S  LETTER  BOX. 


In  pursnance  of  the  plan  which  was  carried 
into  effect  in  the  two  last  volames,  it  is  our 
intention  to  render  the  volumes  for  the  session 
1841—1842,  as  complete  as  possible  in  them- 
selves. While  all  the  old  heads  of  information 
are  kept  up,  it  will  be  oar  endeavour  to  open 
new  sources  of  information.  New  subscribers 
will  find  the  commencement  of  the  twenty-first 
volume,  be^nning  with  November  1840,  as  a 
convenient  date  from  which  to  begin  their 
sets. 

The  suggestions  of  *'  An  Attorney,"  for  the 
adoption  of  the  <<  Oxford  System"  in  the 
Examination,  shall  be  noticed. 

We  will  consider  the  request  of  an  addi- 
tional page  for  the  purpose  suggested. 

We  were  much  obliged  bv  the  information 
sent  us  last  week  as  to  the  Chancery  Counsel, 
but  it  arrived  too  late  to  be  used. 

A  correspondent  on  the  effect  of  the  New 
Orders  in  Chancery,  inquires,  whether  every 
solicitor,  having  a  place  of  business  more  than 
two  miles  from  Lmcoln's  Inn  Hall,  and  not 
in  London,  Sonthwark,  or  Westminster,  is 
bound  to  have  a  place  within  these  districts 
for  the  purpose  of  receiving  notices,  &c.  He 
is  80  required  by  the  2d  Order>  and  if  he  neg- 


lect, then  the  fixing  up  the  notice  in  the  Six 
Clerk's  Office  mil  be  sufficient.  No  doubt  it 
would  be  better  to  have  relieved  the  sinecurist 
from  the  reception  of  6</.  or  10</.  per  folio  for 
office  copies,  and  to  have  enabled  tne  solicitora 
to  deliver  copies  of  the  pleadings,  as  in  the 
Common  Law  Courts.  Our  correspondent 
also  regrets  the  loss  of  the  convenience  of 
serving  all  the  London  Solicitors  in  ten  mi- 
nutes, with  ease  and  accuracy.  At  all  events, 
the  class  which  he  represents  already  dread 
the  winter  nights,  when  they  will  have  the 
luxury  of  perambulating  from  Bow  to  Bays* 
water. 

The  further  letters  on  the  Law  of  Attomeya 
Bill  shall  receive  early  attention. 

The  letters  of  W.  B.  S. ;  C.  L. ;  and  £.  F., 
have  been  received. 

We  think  Mr.  Cooke's  Work  on  Short-band 
is  the  one  best  suited  to  F.  S. 

We  believe  we  have  stated  all  the  cases 
down  to  the  last  on  the  often  discussed  ques* 
tion  of  the  power  of  a  husband  to  dispose  of 
his  wife's  reversionary  interest.  We  shall  con- 
tinue to  watch  the  subject. 

We  presume  there  can  be  no  doubt  that 
Attornevs  have  an  undeniable  right  to  be 
admittea  into  either  the  New  or  Old  Courts 
of  the  Central  Criminal  Court,  and  that  the 
door-keepers  are  not  justified  in  refusing  them 
admission.  The  proper  application  would  be 
to  the  Lord  Mayor,  who  is  the  presiding  Ma« 
gistrate. 

Digitized  by  VjOOQIC 


Wht  Hegal  ONideirlieir^ 


SATURDAY,  NOVEMBER  13,  1841. 


"  Qood  magis  ad  MOf 
Pertinet,  et  oetcire  mAlam  eat,  agltamus. 


HORAT. 


THE  EXCHEQUER  BILL  FRAUD. 

The  credit  t)f  a  government  most  be  main- 
tained at  all  haxarda.  If  once  a  doubt  is 
thrown  on  either  its  power  or  its  w^  to 
falfil  the  engagements  entered  into  on  its 
behalf,  pnblic  confidence  is  shaken,  and 
one  of  the  main  supports  of  the  state  is 
withdrawn.  A  goTemment  may  be,  in- 
deed must  be,  in  many  cases,  arbitrary; 
but,  if  it  be  wise,  it  will  never  throw  any 
doubt  on  those  transactions  by  which  its 
business  is  carried  on.  These  being,  as 
we  conceive,  political  truisms,  we  think,  if 
they  be  applied  to  the  affair  that  is  now 
agitating  tbe  public  mind,  they  will  prove 
that  there  is  only  one  course  open  to  the 
government  to  pursue.  The  Exchequer 
bills  which  have  got  into  circulation,  ap- 
pear, according  to  the  evidence  before  the 
public,  more  or  less  to  have  the  appearance 
of  genuine  bills.  They  have  all  been  num- 
bered by  the  proper  officer,  although  not 
signed  by  him.  They  are  on  the  genuine 
Exchequer  bill  paper,  and  it  was  impos- 
sible for  the  most  experienced  dealer  in 
them  to  distinguish  the  forged  bill  from 
the  true  bill.  They  have,  it  is  true,  been 
irr^ularly  issued ;  they  have  not  proceeded 
in  im  cases  from  the  proper  custody,  but 
•noe  out  of  the  first  hand,  or,  at  any  rate, 
the  second  hand,  all  guil^  knowledge  has 
ceased,  and  the  present  holders  have  paid 
value  for  them ;  and,  under  these  circum- 
stances, we  consider  that  it  would  be  highly 
injurious  to  pubHc  credit  if  the  claima  of 
these  holders  were  not  recognized  by  the 
government :  if  any  other  course  be  pur- 
sued it  wiU  throw  donbt>  not  only  on  all 
dealings  in  Exchequer  bills,  but  on  all 
other  government  securities.  We  may  hear 
next  &at  there  have  been  fraudulent  in- 
Mmptiona  in  the  Bank  books ;  false  stock 
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nmy  be  bought  and  sold ;  fidse  money  may 
be  coined  at  the  Mint,*  may  get  into  cir- 
culation through  an  irre&;ular  channel,  and 
the  government  may  stiB  say  it  cannot  re- 
dress the  grievance :  the  dealings  between 
man  and  man  may  be  paralysea,  and  the 
worst  consequences  may  ensue. 

Thus  far  as  to  the  poHcy  of  the  case ; 
but  we  also  apprehend  that  the  rules  of 
law  wiU  oblige  the  government  to  recog- 
nize the  claims  of  the  holders  of  these  bills. 
The  true  question  appears  to  us  to  be,  who 
was  trusted  in  the  matter?  Was  the  in- 
dividual from  whom  the  bill  was  received 
looked  to,  or  was  the  government  consi- 
dered, by  the  person  who  paid  his  money 
for  the  bill,  as  responsible  for  its  repay- 
ment? We  apprehend  it  will  not  be  de- 
nied that  it  was  the  government. 

Now  we  conceive  the  settled  rule  to  be 
in  these  cases,  that  an  agent  contracting 
in  behalf  of  the  government,  or  of  the  pub- 
lic, is  not  personally  bound  by  such  a  con- 
tract, even  though  he  would  be  bound  by 
the  terms  of  the  contract  if  it  were  an 
agency  of  a  private  nature— it  is  the  go- 
vernment which  is  bound.  ^  The  natural 
presumption  in  such  cases  is  that  the  con« 


ft  To  shew  that  thia  is  not  i  in  possible,  we 
icay  refer  lo  the  case  of  tbe  Earl  of  Lauder^ 
dale,  or  Lord  Halion,  Treasurer  Depute  ot 
Scotland,  and  others,  for  official  malversa- 
tions respectiof?  the  Royal  Mint  of  Scotland, 
11  State  Trials,  1^7.  Amon^  the  charp^es 
against  him  are — "  2.  In  making  the  fineness 
below  the  standard.  3.  In  coining  17,000 
stones  of  copper  money  beyond  the  quantity 
contained  in  nis  Majesty^s  two  warrants  for 
the  copper  journeys.'^  See  also,  as  giving 
soiae  intormatioD  bearing  on  the  present  case, 
the  Bankers'  case,  in  the  14th  volume  of  the 
State  Trials,  p.  1, — more  Cfpecially  the  cele^ 
brated  judgment  of  Lord  Keeper  Somers.  . 

b  Mttcf^eih  V.  Naidernand,  1  T.  ^.  }72r 
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tract  was  made  upon  the  credit  and  re- 
sponsibility of  the  government  itself,  as 
possessing  an  entire  ability  to  fiiliil  all  its 
just  contracts,  to  use  the  words  of  Mr. 
Justice  Story, "^  *'  far  beyond  that  of  any 
private  man^  and  that  it  is  ready  to  fulfil 
them  with  punctilious  promptitude  and  in 
a  spirit  of  liberal  courtesy.  Great  public 
inconvenience  would  result  from  a  different 
doctrine,  considering  the  various,  public 
functionaries  which  the  government  must 
employ  in  order  to  transact  its  ordinary 
business  and  operations." 

This  principle  not  only  applies  to  sim- 
ple contracts,  both  parol  and  written,  but 
also  to  instruments  under  seal,  which  are 
executed  by  agents  of  the  government  in 
their  own  names,  and  purporting  to  be 
made  by  them  on  behau  of  the  govern- 
ment ;  for  the  like  presum|ption  prevails  in 
such  caseS)  that  the  parties  contract  not 
personally,  but  merely  officially,  within  the 
sphere  of  their  appropriate  duties.^ 

The  class  of  cases  which  establish  this 
rule,  than  which  none  is  better  established, 
appears  to  us  to  apply  to  the  fraudulent 
Exchequer  bills.  Business  was  so  loosely 
conducted  by  the  government  officer  en- 
trusted with  their  issue,  that  fraud  might 
be  easily  committed.  The  public,  the  in- 
nocent purchasers,  could  not  know  this-- 
they  looked  to  the  government,  not  to  the 
person  from  whom  they  purchased,  the, 
agent,  as  responsible;  and  if  the  govern- 
ment, by  its  own  negligence,  allowed  the 
public  to  be  thus  liable  to  be  deceived,  the 
loss  must  fieJl  not  on  the  private  individual, 
but  upon  the  state. 

Thus,  we  conceive,  as  well  on  the  ground 
of  enlarged  public  policy,  as  of  the  strict 
law  of  the  case,  the  holders  of  the  fraudu- 
lent bills  must  recover. 


THE  CliANCERY  COMMISSION. 

Tbb  Lord  Chancellor  has  issued  a  Com- 
mission to  inquire  into  the  State  of  the 
Court  of  Chancery.  We  have  not  yet  seen 
the  tenns  of  the  Commission,  but  we  have 
reason  to  believe  that  they  arc  sufficiently  ex- 
tensive. They  will  embrace  the  pleading — 
the  evidence — in  short,  the  whole  pro- 
ciBdure  of  a  suit  in  Chancery.  We  hail 
this  step  as  by  far  the  most  important  that 
has  as  yet  been  taken  in  the  great  cause  of 

c  Story  on  Agency,  p.  265v  who  cites  as  well 
varioiu  Ameritan  as  fingUth  reporters  as  au- 
thoritie^k 

d  Unwin  V.  ff^oplseleu.  1  T.  R.  674  ;  Gidie^f 
V.  Lord  Ptilmersi9n,  3  Brod.  &  Bing.  2/5. 


Chancery  Beform.  The  selection  of  the 
Commissioners  could  not  have  been  better- 
In  the  names  of  Lord  Langdale,  Vice  Chan- 
cellor Wigram,  and  Mr.  Pemberton,  we  re- 
cognize the  men  the  most  willing  and  the 
most  able  to  conceive  and  to  carry  through 
an  extensive  scheme  of  reform.  We  beg  to 
express  the  fullest  confidence  both  in  their 
zeal  and  their  ability.  We  now,  indeed, 
believe  that  the  good  work  has  began  in 
earnest,  and  that  the  general  plan  of  reform 
proposed  in  this  work,  to  which  we  alluded 
last  week,  if  not  adopted,  will  be  seriously 
considered,  and,  as  we  have  already  seen,  a 
part  of  it  effected,— so  we  do  not  despair 
of  finding  many  other  portions  of  it,  if  not 
the  whole,  become  the  settled  procedure  of 
the  Court. 


THE  BUSWESS  OF  THE  COURT  OP 
QUEEN'S  BENCH. 

N£W  TRIALS. 

The  first  four  days  of  this  term  passed,, 
and  somewhere  about  fifty  motions  were 
made  for  new  trials.  On  the  evening  of 
the  fourth  ^,  a  list  of  cases  intended  to 
be  moved,  was  drawn  up>  amounting  to 
nearly  half  as  many  as  had  already  been 
heard.  The  Judges  expressed  surprise, 
and  intimated  a  stronger  feeling  at  tfaia 
circumstance.  At  the  close  of  the  third 
day,  their  Lordships  had  suggested  an  in^ 
tention  of  enquiring  into  the  cause  of  the 
delay,  should  the  motions  for  new  trials 
appear  to  be  so  numerous  as  to  require  them 
to  extend  into  the  fifth  day  of  the  term. 
They  did  so—  and  yet  no  such  inquiry  ws» 
made.  The  fact  is,  that  the  Judges  felt 
that,  however  they  might  regret  the  cir- 
cumstance, there  was  no  blame  justly  to  be 
attached  to  any  one.  The  whole  evil,— and 
the  Judges  described  it  as  an  evil,— was  in 
the  system.  They  felt  this,  and  they 
were  silent.  They  took  occasion,  however, 
on  the  evening  of  the  fifth  day,  to  read  a 
sort  of  admonitory  lecture  to  the  attorneys, 
as  to  what  would  be  done  in  ensuing  terms. 
May  we  be  allowed  to  suggest,  tibat  the 
remedy  is  not  in  the  hands  of  the  attor- 
neys, nor  of  the  barristers,  nor  of  the 
clients,  but  in  those  of  the  Judges  them- 
selves. It  is  in  vain  to  expect  from  any 
body  of  men,  the  performance  of  a  duty 
before  the  moment  at  which  it  becomea 
necessary.  Hiunan  nature  will  defer  and 
delay,  as  long  as  it  can,  any  troublesome, 
and  even  very  laborious,  eifort.  As  long  as 
the  rules  of  the  Court  allow  motions  to  be 
made  on  any  one  of  the  first  fbur  days  of 
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term,  the  motion  is  likdy  to  be  put  off  to 
the  fourth  day,  and  then  (as  always  does  in 
fiict  happen)  the  pressure  of  business  be- 
comes too  great  for  the  allotted  time,  and 
the  ne3rt  day  is  inconyeniently  occupied 
vith  it.  So  long  as  the  opportunity  for 
delay  is  given,  tluit  delay  will  take  place. 
The  Court  alone  can  remedy  the  evil, 
and  that  remedy  may  be  afforded  in  the 
simplest  possible  manner.  Let  the  Court 
issue  a  general  rule,  declaring  that  on  the 
afternoon  of  the  first,  or  before  half-past 
nine  of  the  morning  of  the  second  day  of 
term^  the  list  of  cases  in  which  it  is  in- 
tended to  move  for  new  trials  shall  be 
completed,  so  as  to  be  handed  up  to  the 
Chidf  Justice  on  his  entering  Court  on  the 
second  day  of  the  term  ;  that  in  no  other 
cases  bat  in  those  included  in  such  list, 
shall  any  motion  for  a  new  trial  be  per- 
mitted, and  that  the  cases  shall  be  called 
on  in  the  order  in  which  they  stand  in 
such  list.  Let  the  Judges,  in  fact,  do  that 
on  the  first,  or  at  farthest  the  morning  of 
the  second  day  of  term,  which  they  always 
do  on  the  evening  of  its  fourth  day ;  and 
there  will  be  no  such  complaints  as  Lord 
Bemfum  made,  and  justly  made,  on  the 
evening  of  Saturday  last,  of  the  evils  re- 
sulting from  the  delay  (^  these  motions. 
But  let  us  not  be  misunderstood :— When 
we  speak  of  his  Lordship's  complaints  as 
justly  made,  we  apply  that  expression  to 
nis  description  of  the  public  evil— not  to 
that  part  of  his  observations  which  seemed 
to  imply  a  censure  on  the  attorneys.  For 
we  repeat  that  where  a  system  tolerates,  if 
it  does  not  absolutely  encourage  delay,  the 
evil  consequent  on  that  delay  is  to  be 
charged  on  the  system,  and  not  on  the  men 
who,  by  habit  rather  than  active  volition, 
avail  themselves  of  it. 

PKREMPTORY  PAPER. 

Let  us  now  turn  to  another  part  of 
the  practice  of  this  great  Court, -the 
most  important  of  our  Common  Law 
Courts,  the  most  pressed  with  business, 
and  therefore,  the  one  that  most  pe- 
remptorily calls  for  observation  and  regula- 
tion. The  learned  Judges  of  this  Court 
have  abolished  the  Peremptory  Paper.  As 
the  Peremptory  Paper  was  managed,  it  was 
an  unmitigated  evil :  as  it  might  have  been 
managed,  it  would  have  been  a  great  benefit ; 
and  we  doubt  much  whether  the  Qourt 
will  not  have  to  re-establish  it.  But  if  re- 
established, it  must  be  upon  an  entirely 
different  foundation  from  that  on  which  it 
originally  stood.  The  suspicion  that  its 
re-estabUshment  will  be  necessary,   arises 


not  only  from  piuctical  knowledge  of  the 
inconvenience  consequent  upon  the  want  of 
some  compulsion  on  parties  to  bring  on 
motions,  the  decisions  of  which  they  have, 
in  many  instances,  a  positive  interest  to 
delay ;  but  from  some  expressions  which 
Lord  Denman  himself  used  on  Wednesday 
and  Thursday  last,  in  observing  on  the 
number  of  enlarged  rules,  and  the  absence 
of  Counsel.  Let  us  then  suppose  the  Pe- 
remptory Paper  about  to  be  re-established, 
and  we  ask  permission  respectfully  to  sug- 
gest to  their  Lordships  one  regulation  which 
will  convert  it  from  an  evil  into  a  benefit. 
When  Lord  Jlfaa^/f^/d  originally  established 
it,  in  Hilary  Term,  6  Geo.  3,  (the  rule  of 
Michaelmas  Term,  30  Geo.  2,  was  but  an 
attempt  that  way)  one  part  of  the  rule  was 
(3  Burr.  1842)  that  the  cases  in  the  Pe- 
remptory  Paper  should  be  called  on  "afker 
the  whole  bar  shall  have  moved.''  In 
these  few  words  lay  the  germ  of  that  evil 
which  fimdly  led  the  Court  to  abolish  the 
PeremptoryPaper  itself.  When  a  motion 
is  to  be  made,  there  is  an  active  pressing 
necessity,  which  urges  men  on  to  make  it 
at  the  earliest  opportunity.  But  having 
been  made,  the  evil  it  was  intended  to  pre- 
vent having  been  at  least  stayed,  if  not 
wholly  averted,  the  object  being  partly 
attained  by  the  public  expresssion  of  the 
wish  to  attain  it,  the  desire  to  bring  it  on 
for  discussion  and  decision  is  less  urgent ; 
and  should  one  party  incline  to  press  it 
forward,  there  are  many  causes  of  etiquette, 
of  courtesy,  of  convenience,  — to  say  no- 
thing of  the  ever-enduring  delay  in  the  pre- 
paration of  affidavits,— which  may  postpone 
the  discussion  of  the  rule,  and  leave  its 
final  termination  to  the  chapter  of  chances. 
The  general  rule  made  by  Lord  Mansfield 
ought,  therefore,  to  have  been  to  hear  mo« 
tions  (which  are  new  business,)  after  dis- 
posing of  the  Peremptory  Paper,  (which  is 
old  business)  and  haid  such  been  the  rule, 
the  vexations  of  counsel,  the  wearisome 
attendance  of  attorneys,  and  the  thereby 
heavily  increased  bills  of  the  clients,  would 
never  have  been  united  into  such  a  bundle 
of  complaints  as  to  crush  the  very  exis- 
tence of  the  Peremptory  Paper  under  its 
weight. 

Most  respectfully  do  we  offer  these  sug- 
gestions to  the  Judges,  whose  earnest  de- 
sire to  promote  die  healthful  despatch  of 
public  business,  will,  we  are  convinced,  eu« 
sure  them  a  candid,  and  indeed  an  indulgent 
consideration. 
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THE  LAW  OF  EVIDENCE. 

BEST  PROOF  THAT  CAN  BE  ADDUCED. 

Thbre  are  fe\T  parts  of  the  Law  of  Evidence 
which  demand  more  attention  from  the  prac- 
titioner than  that  of  ascertaining  the  best  evi- 
dence of  whicli  the  nature  of  each  case  is  ca- 
pable. Probably,  as  many  nonsuits  and  failures 
of  defence  occur  from  defects  or  omissions  in 
tbis  respect  as  in  any  other  branch  of  the  practice 
at  Nisi  Prius.  It  will,  therefore,  no  doubt  be 
acceptable  to  a  considerable  class  of  our  readers 
to  have  the  principal  cases  collected  for  their 
use ;  and  it  may  be  convenient  for  this  purpose 
to  arrange  the  decisions  under  the  following 
heads : — Ist.  with  respect  to  the  production  of 
records  and  proceedings  of  Court ;  2d.  of  pub- 
lic books  and  documents;  3d.  of  deeds  and 
wills  I  and  4th.  of  letters  and  papers. 

1.  As  to  the  Recordi  and  Proceedings  ufthe 
Court. 

fn  an  old  case  upon  a  question  whether  the 
Abbey  de  Sentibut  was  an  inferior  Abbey,  or 
not,  Dugdale's  Munntttcon  jinglicanum  being 
produced  for  evidence,  was  refused,  because 
the  original  records  might  be  procured  from 
the  Augmentation  Office.    2  Show.  163. 

If  a  witness  be  called  to  testify  what  another 
swore  on  a  former  trial,  the  record  of  such  trial 
must  be  produced,  or  his  evidence  will  not  be 
admitted,  but  the  production  of  the  record  of 
Nisi  Prius.  and  the  postea  indorsed,  will  be  suf- 
ficient. PiUon  V.  tfaUer^  1  Str.  162.  The  per- 
son called  to  prove  what  a  deceased  witness 
bad  said  on  a  former  trial  must  repeat  his  very 
words,  and  not  merely  swear  to  their  effect. 
l^ord  Pftimersion's  Case,  cited  4  T.  R.  290. 

With  regard  to  the  production  of  the  records 
f  the  Court  of  Chancery,  where  an  answer  is 
required  to  be  produced  as  evidence  upon  a 
trial  at  Law,  the  Court,  except  in  a  criminal 
case,  will  not  permit  the  record  itself  to  be 
toent,  but  an  office  copy  must  be  obtained,  un- 
less proof  of  the  signature  should  be  necessary. 
J^rtfis  V.  fFhite,  rt  Ves.  313.  It  has  also  been 
held  that  a  witness  cannot  be  cross  examined 
as  to  what  he  swore  in  an  affidavit,  unless  the 
affidavit  is  produced.  SamthUl  v.  Bound,  4  Esp. 
74. 

In  an  action  by  an  attorney,  for  words  re- 
flecting un  him  in  the  conduct  of  a  cause,  the 
proceedings,  &c.,  in  the  cause  must  be  pro- 
duced in  evitlence.  Nor  is  it  sufficient  to  dis- 
pense with  the  production  of  them,  that  the 
costs  have  been  taxed  and  all  the  papers  given 
up.  Parry  v.  (7o//w,  1  Esp.  399.  And  in  order 
Co  set  aside  a  verdict  and  judgment,  obtained 
by  the  attorney  without  leave  of  the  client,  the 
best  evidence  is  the  affidavit  of  the  client, 
which  must  therefore  be  produced.  Heath  v. 
y^omuns,  1  Anst.  271. 

2.  As  to  Public  Books  and  Documents. 
In  a  CHse  where  a  licence  to  trade,  granted 
by  the  Crown,  was  lost,  parol  evidence  of  its 
contents  was  not  adinittea ;  because  there  must 


be  a  register  of  it  in  the  Secretary  of  State'* 
office,  and  that  register  would  be  the  best  evi- 
dence Hhiad  v.  IVUkinson,  2  Taunt.  237.  So, 
where  the  question  was.  whether  the  defendant 
had  put  on  board  the  plaintiff's  ship  |ome  ar- 
ticles of  a  combustible  and  dangerous  kind, 
without  firing  due  notice  of  their  nature;  ana 
it  appeared  in  evidence  that  the  goods  were  de- 
livered by  the  officer  of  the  defendants  with  a 
written  order  to  the  plaintiff  to  receive  them, 
in  which  nothing  was  said  as  to  their  nature  ; 
that  they  were  received  by  the  chief  mate  of 
the  plwntiff's  ship,  who  had  since  died,  and 
that  no  other  person  was  present  at  the  deli- 
very ;  and  it  was  further  proved  by  the  captain 
of  the  ship  and  the  second  mate,  that  no  com- 
munication had  been  made  to  either  of  them, 
nor,  as  far  as  they  knew,  to  any  other  person 
on  board ;  the  plaintiff  was  nonsuited,  on  the 
ground  that  he  had  not  given  the  best  evidence 
of  the  want  of  notice,  which  it  was  in  his  power 
to  produce  by  calling  the  Company's  officer* 
who  delivered  the  articles  on  board;  which 
nonsuit  was  afterwards  affirmed  by  the  Court 
of  K.  B.  <<  The  best  evidence,'^  said  Lord 
EUenborough,  "  should  have  been  given  of 
which  the  nature  of  the  thing  was  capable. 
The  best  evidence  was  to  have  been  had  by 
calling  in  the  first  instance  upon  the  persons 
immediately  and  officially  employed  in  the  de- 
livery and  receiving  of  the  goods  on  board,  wh» 
appear  in  this  case  to  have  been  the  first  mate 
on  the  one  side,  and  the  military  conductor  on 
the  other.  And  though  one  of  these  persons, 
the  mate,  was  dead,  it  did  not  warrant  the 
plaintiff  in  resorting  to  an  inferior  and  second- 
ary species  of  testimony,  namely,  the  presump- 
tion and  inference  arising  from  a  nun-cummu- 
nication  to  other  persons  on  board,  as  long  as 
the  military  conductor,  the  other  living  witness 
immediately  and  primarily  concerned  in  the 
transaction  of  shipping  the  goods  on  board, 
could  be  resorted  to :  and  no  impossibility  of 
resorting  to  this  evidence  was  somsted  to  exist 
in  this  case."  fFiUiams  y.  East  India  Company^ 
3  East,  19-i. 

With  regard  to  entries  in  the  Bank  books^ 
copies  of  such  entries  are  evidence;  but  upon  a 
question  whethler  the  signature  to  a  trauuer  is 
genuine,  the  book  itself  must  be  produced. 
jiuriol  V.  Smith,  18  Ves.  198. 

A  terrier  cannot  be  received  in  evidence  un*- 
less  from  the  register  of  the  diocese,  or  a  cop^" 
from  the  parish  register,  if  the  original  cannot 
be  found.    Atkins  v.  Hatton,  2  Anst.  386. 

To  prove  that  the  defendant  had  been  elected 
constable  of  a  ward,  it  was  held  not  sufficient 
that  a  clerk  in  the  town  clerk's  office  produced 
a  list  of  the  persons  sworn  in  to  serve  the 
office,  in  which  the  plaintiff's  name  was  insert* 
ed  as  having  been  sworn  in  as  substitute  for 
the  defendant :  the  wardmote  book,  containing 
an  account  of  the  election,  should  have  been 
produced.    Underhill  v.  fFilu^  3  Esp.  66. 

3.  As  to  Deeds,  fTtlls,  &c. 
An  attested  copy  of  the  memorial  of  the  as- 
signment of  a  juogment  is  evidence  of  the  favt 
or  the  assignment.    So  the  attested  copy  of 
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the  ttirinoria)  of  the  registry  of  a  deed  is  evi- 
deoce  of  the  fact  of  the  re^stij ;  but  if  the 
memorial  be  used  as  evidence  of  the  coutents 
of  the  deed,  the  orij^toal  must  be  produced. 
0oMouse  V.  ffamiltott,  I  Sch.  &  Lef.  207;  and 
see  1  Leon.  1B4 ;  1  Salk.  389.  And  the  me- 
morial of  a  conveyance  that  has  been  re^s- 
tered,  is  not  evidence  of  the  contents  of  such 
cunveyance,  unless  notice  has  been  f^iven  to 
the  opposite  party  to  prod  ace  the  conveyance. 
Melton  V.  Harris,  2  Esp.  549. 

When  a  deed  is  in  the  possession  of  the 

defendant,  who  has  notice  to  produce  it,  bat 

does  nor,  an  examined  copy  is  evidence  without 

proof  of  the  defendant's  execution  of  it.    And 

thoagh  there  are  more  pans  uf  a  deed  than  one 

which  is  in  the  defendants'  possession,  but  who 

does  not  produce  it  after  notice,  the  plaintiff  is 

not  obliged  to  produce  in  evidence  one  of  the 

ori^nals,  bat  may  t;ive  a  copy  in  evidence. 

Doron  v.  Hnigh,  I  Esp.  409. 

I      If  two  parts  of  an  instrument  are  prepared, 

I  bnt  one  only  is  stamped,  the  party  having  the 

custody    of   the  unstamped  part  may    give 

'  secondary  evidence  of  the  coutents  of  the 

\  agreement,  if  the  other  party  refuse,  on  notice, 

/  to  produce   the  stamped  part.      Garons,  v. 

Sunji,  1  Taunt,  507;  8.  P.  fFuller  v.  Hors/all, 

1  Camp.  501. 

A  copy  of  a  deed  to  lead  the  uses  of  a  fine, 
enrolled  for  safe  custody  only,  may  be  read  as 
evidence  upon  a  trial.  Comh^s  v.'  Spencer,  2 
Vern.  471;  ComLs.y,  Dowell,  Ibid.  591. 

j1  probate  in  the  Ecclesiastical  Court  is  not 
evidence  in  the  Court  of  Chancery  that  copy- 
hold estates  would  pass  by  the  will.  Jervmse 
v.  Duke  of  Northumfterland,  Jac.  h  W.  570; 
and  where  notice  was  given  to  the  defendants  as 
executors,  to  produce  the  probate  of  their  tes- 
tator's will  at  a  trial,  it  was  neld  that  a  doi-uinent 
purporting  to  be  the  original  will;  and  produced 
by  an  officer  of  the  Ecclesiastical  Court  of  Chester 
under  the  seal  of  that  Court,  was  admissible 
as  secondary  evidence  to  show  that  their  tes- 
tator  had  acknowledged  therein  that  he  had 
received  the  money  in  his  lifetime  for  the  use  of 
the  plaintiff.  Gorton  v.  Dyion,  3  Moore,  558. 
Where  the  plaintiff  declared  on  bond  with  a 
^  profert ;  on  non  ett  factum  pleaded,  secondary 
evidence  of  the  bond  by  means  of  a  copy,  and 
shewing  that  the  defendant  had  taken  away  the 
original,  and  before  action  brought,  said  he 
had  burnt  it,  is  not  sufficient  to  sustain  the. 
declaration.  Smith  v.  fFoodward,  4  East,  585. 
But  in  a  case  where  a  loss  having  been  set- 
tled on  a  policy  against  fire,  the  plaintiff,  in 
an  action  for  a  libel  charging  him  with  fraud 
respecting  ^uch  loss,  not  being  able  to  produce 
the  orignal  policy,  called  the  agent  of  the  com- 
pany, who  stated  that  the  policy  was  returned 
after  the  fire,  which  happened  six  years  ago, 
and  that  on  the  loss  bemg  settled,  it  became 
a  useless  paper,  and  it  being  also  proved  that 
the  policy  was  not  in  the  plaintiff^s  possession, 
although  a  diligent  search  had  been  made  :  it 
was  held,  that  this  evidence  was  sufficient  to 
entitle  the  plaintiff  to  give  secondary  evidence 
of  iu  contents.  Brewster  v.  SewelL  3  B.  & 
A.  296. 


4.  At  to  Letters  and  Pifpirs, 

To  let  in  secondary  evidence,  the  l»est  evi* 
dence  of  the  loss  of  the  original  document 
that  the  case  admits  of,  ought  to  be  given  : 
therefore,  if  a  party  has  delivered  a  letter  to  . 
his  daughter,  and  previously  to  the  trial,  a 
\ritness  has  made  a  diligent  search  far  it.  assisted 
by  the  daughter,  and  could  not  find  it;  this  is 
not  evidence  of  loss  to  let  in  proof  of  its  con- 
tents without  calling  the  daughter;  but,  if  the 
party  had  kept  it  iu  his  own  custody,  and  had 
set  a  person  to  search  who  could  not  find  it 
in  any  of  the  places  where  letters  were  kept, 
that  would  be  sufficient.  Parkins  v.  Cobbett^ 
I  C.  &  P.  282. 

A  plaintiff  is  not  at  liberty  to  give  secondary 
evidence  of  the  contents  of  a  document,  if 
his  witnesses  trace  it  to  a  person,  who  is  not 
connected  with  the  cause,  without  cailiiig  that 
person.  Freetnan  v.  Arkell,  1  C.  &  P.  135. 
But  a  plaintiff  may  give  secondary  evidence  of 
the  contents  of  a  written  paper,  if  the  persons 
in  whose  possession  it  tvas,  proved  that  they 
had  made  diligent  search  for  it  and  could  not 
find  it.  Harper  v.  Cook,  1  C.  &  P.  139. 

Proof  of  delivery  of  a  paper  to  the  servant 
of  the  defendant  is  not  of  itself  sufficient  to 
enable  the  prosecutor  to  give  parol  evidence  of 
it.  Reof  V.  Pearce,  Peake,  76.  And  where  a. 
letter  which  had  been  in  the  possession  of  the 
defendant,  was  filed  in  the  Court  of  Chancery,, 
pursuant  to  an  order  of  that  Court,  secondary 
evidence  of  its  contents  is  not  admissible,  it 
being  in  the  power  of  either  party  to  make  an 
application  to  that  Court  to  produceit.  f^illiams 
V.  Mannings,  1  R.  &  M.  18.  But  a  merchant's, 
copy  book  of  letters  may  be  read  tvhere  the 
person  who  has  the  original  letters  refuses  to 
produce  them.  Sturt  v.  Ateiiish,  2  Atk.  611.  * 

In  trover,  if  there  be  as  well  a  verbal 
as  a  written  demand,  and  the  verbal  demand 
have  reference  to  that  in  writing,  the  writing, 
must  be  propuced ;  but,  if  they  are  concur- 
rent and  mdependent,  the  latter  will  not  su- 
persede the  former.  Smith  v.  Young,  1  Camp. 
439.  So,  verbal  admissions  by  a  party  of  his 
having  been  supplied  with  jjoods,  may  be  given 
in  evidence  though  it  should  appear  that  he 
has  signed  his  name  at  another  time  to  an  ac- 
count acknowledging  the  receipt  of  them. 
Jacob  V.  Lindtaj/,  1  East.  460.  So,  in  proof 
or  disproof  of  handwritiug,  the  supposed  writer  , 
of  the  instrument  need  not  be  called,  but  the  ; 
evidence  of  persons  well  acquainted  with  his 
Mtyle  of  writing  will  be  sufficient.  2  East  C. 
C.  1000,  1,2. 


EQUITABLE  RELIEF  AS  TO  WILLS. 

As  a  general  rule,  a  Court.of  Equity  will  not  ^ 
set  aside  a  will  of  real  estate,  nor  interfere 
between  heir  and  devisee,  till  the  validity  of  the 
will  is  settled  at  law.  The  jurisdiction  as  to 
the  validity  of  a  will  of  personal  estate  belongs 
to  the  Ecclesiastical  Court,  and  that  of  a  will 
of  real  estate  to  the  Common  Law  Courts. 
But  where  there  is  an  equitable  jurisdiction  in 
the  case  this  will  ba  different;  in  each  case  a 
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Court  of  Equity,  having  the  will  before  it,  will 
entertain  the  question  of  its  validity,  and  will 
direct  an  if  sue  demsavit  vel  non.  Thus,  where 
there  are  outstanding  terms  to  be  removed, 
and  the  validity  of  the  will  came  in  question, 
an  issue  /lemsavii  vel  non  was  directed.*  A 
receiver  has  sometimes  been  appointed  as 
between  heir  and  devisee ;  this  was  done  in  the 
ease  of  Buckland  v.  Soultenfi  although  there 
appears  some  doubt  whether  this  was  not  by 
consent.c  However,  an  issue  will  certainly  be 
directed  by  a  Court  of  Equity  wherever  the 
case  is  entertained.^^ 

The  cases  which  have  been  usually  cited  as 
authorities  for  the  proposition  that  a  Court  of 
Equity  will  not  entertain  the  question  of  the 
vafidityof  awill,  have  been  recently  very  closely 
examined  in  the  Court  of  Equity  Excheouer, 
and  we  shall  give  the  observations  of  the  Lord 
Chief  Baron  t&  to  them.  The  first  of  these 
cases  is  Kerrick  v.  BraHs6p,^  which  was  cited 
by  Mr.  Bethell  to  prove  that  Courts  of  Equity 
had  no  jurisdiction  whatever  in  trying  the 
validity  of  a  will  j  no  jurisdiction  as  to  a  will  of 
personalty,  because  that  belongs  to  the  Eccle- 
siastical Court;  aud  none  as  to  a  will  of  real 
estate,  because  that  was  a  question  of  law  to 
be  decided  by  a  jury.  "  Upon  looking  at  that 
case,  there  is  not  the  least  doubt  that  the 
abridgment  of  it,  as  given  by  the  reporter  at 
the  to^  of  it,  corresponds  with  Mr.  Bethell's 
quotation,  because  it  is  this : — '  A  will  cannot 
be  set  aside  in  equity  for  fraud  or  imposition; 
because  if  it  is  of  personal  estate ;  it  may  be  set 
aside  in  the  Ecclesiastical  Court,  and  if  of  real 
estate,  it  piay  be  set  aside  at  law,  on  the  issue 
Hemifwit  vel  noh.* "  That  is  a  very  imperfect 
statement,  because  an  issue  demsavil  veinon  is 
in  truth  determined  in  a  Court  of  Equity ;  after 
it  is  tried,  a  Court  of  Law  can  do  nothing ;  it 
is  still  before  a  Court  of  Equity.  However, 
when  you  come  to  look  at  the  case  of  Kerrick 
V.  Bransbp,  it  will  be  found  to  furnish  anything 
but  an  authority  for  that  digest  of  it.  It  was 
a  case  of  a  bill  filed  for  the  purpose,  un- 
doubtedly,  of  setting  aside  a  will,  and  for 
taking  other  proceedings  incidental  to  a  Court 
of  Emiity,  and  to  that  bill  an  answer  was  put 
in.  The  imposition  and  fraud  were  denied  by 
the  answer,  and  the  cause  went  to  a  hearing 
upon  the  evidence ;  and  upon  the  evidence  it 
was  clearly  established  that  there  was  neither 
fraud  nor  imposition  in  making  the  will.  The 
only  evidence  of  fraud  was  the  declaration  of 
a  witness,  Mrs.  Hartshorn,  who  stated  that 
the  testator  was  incompetent,  and  did  not 
know  what  he  was  about.  It  was  proved  by  a 
witness  on  the  other  side,  that  he  was  present 
when  the  will  was  given  to  her  by  the  devisee 
to  keep,  and  that  she  did  keep  it,  and  that 
then  she  urged  no  objection,  and  made  no  re- 
ft Clarke  v.  Dew,  I  Russ.  &  M.  103. 
i»  4  y.  &  C.  373,  n. 
c  See  4  Y.  &  C.  376. 

*  Bennett  v.   yade,  2  Atk.  324;  Jones  v. 
Jonet,  3  Mer.  161 ;  Tathnm  v.  IFrigkt,  2  Russ. 
&  M.  I. 
e  7Bro.P.C.437. 


mark  upon  it.  Three  witnesses  were  exa* 
mined ;  the  person  who  prepared  the  will  waa 
examined,  and  there  never  was  a  clearer  or 
more  distinct  case  in  support  of  a  will,  notwith- 
standing Lord  Mnccleffield,  from  circumstances 
which  he  laid  hold  of,  thought  fit  to  make  a 
decree  to  set  the  ^11  aside.  A  very  short  and 
imperfect  note  of  that  case  will  be  found  in 
Viner's  Abridgment,  vol,  8,  p.  167;  it  is 
evidently  the  same  case,  for  there  is  Lord 
Macclesfield's  very  reasoning  ;  and  the  reasons 
he  states,  as  far  as  you  can  rely  upon  that  re- 
port, are  very  imperfect  to  support  his  judg- 
ment. That  decision  was  appealed  from  to 
the  House  of  Lords,  and  upon  appeal^  the 
House  of  Lords  reversed  the  judgment  and 
dismissed  the  bill ;  —  upon  what  ground  ? 
Every  body  knows  that  Brown's  Reports  con- 
tain the  cases  on  both  sides,  and  the  substance 
of  the  decisions.  When  you  look  at  the  case 
ib  Brown,  it  is  quite  manifest  that  the  whole 
case  was  heard  on  the  merits  i  on  the  merits^ 
therefore,  the  biU  was  dismissed,  because  the 
will  was  by  the*  evidence  clearly  established^ 
and  90  person  who  exercised  a  competent 

i'udfifment,  could  doubt  the  propriety  of  estab- 
ishing  it.  The  decision,  therefore,  does  not 
at  all  involve  the  question,  whether  or  not  a 
Court  of  Equity  will  entertain  jurisdiction 
upon  such  a  subject.  In  short,  that  case 
proves  anything  but  the  digest  of  it  given  by 
the  reporter.  The  next  case  cited  by  Mr. 
Bethell,  was  that  of  Anareips  v.  PowysJ 
"  Now,"  said  Lord  Abinger,  "  the  case  of  An^ 
drews  v.  Potrys,  proves  anything  but  the  pro- 
position for  which  it  was  cited ;  aud  yet  It  has 
been  often  cited  for  the  same  proposition,  and 
1  think  I  can  shew  the  origin  of  the  mistake. 
It  was  a  very  remarkable  case  of  a  testator 
who  had  made  two  wills,  one  of  which  was 
made  in  favour  of  the  plaintiff  below,  and  the 
other,  some  time  afterwards,  in  favour  of  the 
defendant.  The  defendant  below  was  Andrews, 
he  had  procured  the  will  to  be  made  in  his 
favour,  and  he  had  obtained  the  probate  of  it. 
The  plaintiff  Powys  filed  a  bill,  having  dis- 
covered that ;  and  bein^  in  possession  of  the 
will  which  was  made  m  his  favour,  he  took 
proceedings  in  the  Ecclesiastical  Court,  ^d 
obtained  a  certain  monition  to  be  issued  for 
the  purpose  of  revoking  the  probate,  and  the 
case  was  depending  in  the  Ecclesiastical  Court,. . 
and  that  Court  had  made  an  order  upon  the  exe- 
cutor, CO  whom  the  probate  had  been  granted, 
to  bring  the  money  into  that  Court.  From 
that  order  an  appeal  was  made  to  the  delegates, 
and  the  order  was  discharged  because  the  Court 
had  no  jurisdiction  to  direct  money  to  be 
brought  into  Court ;  after  which  the  plaintiff 
filed  bis  bill  stating  all  the  circumstances.  To 
that  bill  there  was  a  demurrer,  and  the  de- 
murrer was  argued  on  the  ground  that  the 
Court  of  Equity  had  no  jurisdiction  in  the  case, 
but  that  it  belonged  exclusively  to  the  Eccle- 
siastical Court ;  and  moreover,  that  the  plaintiff 
had  no  hums  standi  in  curid ;  for  that  the  de- 
fendant was  the  executor  and  had  the  probate. 


'2Bro.P.  C.604,  ed.  Toml. 
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an^  that  the  pldntiff  had  no  interest  whatever, 
but  that  he  ouly  pretended  to  haye  an  interest 

under  a  will  whicii  was  not  proved,  llie  ob- 
jection was  very  plausible,  it  was  argued  on 
demurrer.  The  L*irtt  Chancellor,  Lord  Mac- 
^sfield,  over-ruled  the  demurrer,  and  after- 
U'ards  made  an  order  on  the  defendant,  the 
probate  executor,  to  bring  in  the  money,  and 
enjoined  him  from  receiving  any  more  money. 

Upon  that  there  was  an  appeal  to  the  House 
orLords,  and  the  House  of  Lords  so  far  from 
dismissing  the  bill,  confirmed  the  Lord  Chan- 
celktr*i  (tecree.  The  appeal  was  dismiased, 
and  the  orders  were  all  affirmed.  Having 
shewn  that  these  t>vo  cases  did  not  establish  the 
proposition  conteifded  for,  Lord  Minger^C  B., 
citeCU  as  the  true  qualification  of  the  rule, 
the  observations  of  Lord  Hardwieke,  in  ^e6d 
V.  Clarendon,  2  Atk.  424.  "This  Court  will 
not  determine  there  is  fraud  in  procuring  a 
will  ivithottt  a  trial  at  law."  "I  take  it,"  he 
continued,  "that  this  Court  does  not  hold  ori- 
ginal jurisdiction,  and  certainly  it  never  can, 
to  set  aside  a  will  either  of  real  estate  or  of 
persoaal  estate,  or  to  establish  a  will ;  but  the 
Uourt  will,  when  it  becomes  necessary  from 
the  circumstances  of  the  case  that  its  juriadic- 
tkm  should  be  exercised,  proceed  to  investigate 
whether  the  will  was  properly  made  or  not, 
thouf  h  it  will  not  decree  against  it,  generally 
speaking,  without  an  issue  devisnvit  vet  non. 
And  where  that  issue  has  been  determined, 
what  is  the  Court  to  do  ?  Is  it  to  do  nothing  ? 
Surely  the  Court  must  proceed  to  do  some- 
thing.  The  Court  will  either  make. an  order 
for  Uae  delivery  up  of  the  will  to  be  cancelled, 
or  will  mot  a  perpetual  injunction  against  the 
party  claiming  under  it.  or  vice  versd.  Then 
the  principle  really  comes  to  this,  that  in  cases 
wher^  there  is  no  occasion  to  resort  to  a  Court 
of  £quity,— and  there  are  one  or  two  cases  of 
that  sort  to  be  found  in  the  books,  when  there 
18  a  simole  statement  that  the  will  was  made 
hyfrauaaiMi  imposition,  or  that  the  testator 
was  incompetent,  and  there  is  no  impediment 
Ld  the  way  of  a  trial  at  law, — the  bill  may  be 
demnrred  to^ecause  it  contains  no  matter  upon 
iriiiefa  Ike  party  is  entitled  to  relief  in  Eqiuty, 
the  heir  at  law  may  bring  an  ejectment,  and 
he  does  not  need  the  assistance  of  a  Court  of 
Equity.  But  in  cases  where  he  cannot  try  his 
ejectment  without  removing  obstacles  whidi 
are  in  his  %vay,  he  may  properly  apply  to  the 
Court  of  Eqmty  to  remove  those  obstacles." 

We  have  entered  into  this  case  more  at 
length  than  usual,  because  many  statements  in 
oppofiition  to  it  \iill  be  found  in  the  text  books. 
See  1  Wms.  on  Exors.,  p.  ^^5,  who  says,  "it  is 
now  settled  that  a  will,  whether  of  personal  or 
real  property,  cannot  be  set  aside  iu  equity  for 
fnud  and  imposition,  because  a  will  of  per- 
sonal estate  may  be  annulled  for  fraud  in  tht; 
Ecclesiastical  Court,  and  a  will  of  real  estate 
ipay  be  iet  aside  at  law." 


POINTS   OF  PRACTICE.  BY   QUES- 
TION AND  ANSWER. 


BANKRUPTOT  PR0CBBDIN08. 

(See  p.  4,  ante.) 

1.  If  the  trading  of  a  bankrupt  is  proved  by 
the  proceedings  under  the  commission,  the 
counsel  for  the  opposite  party  have  no  right 
tu  look  at  any  of  the  proceedings  but  suqh 
as  have  been  used  for  that  purpose.    Stttf" 

fordy.  Clarke,  1  Carr.  &  P.  24. 

2.  A  certificated  bankrupt  cannot  be  discharged 
from  arrest  fot  a  debt  covered  by  his  certi- 
ficate, till  it  lias  been  inroUed  pursuant  to 
6  G.  4,  c.  If),  8. 96.  Jacubg  v.  Phillips.  4  Tyrw. 
652;  S.  CMee.  &R.  195. 

3.  No  parol  evidence  to  explain  depositions 
taken  before  commissioners  of  bankruptcy, 
can  he  received  ?  fFiUon  v.  Poulter.  2  Stra. 
794. 

4.  A  person  who  is  interested  in  a  commission 
of  bankruptcy  and  the  proceedings  under  it, 
is  entitled  to  have  them  produced  in  a  col- 
lateral cause.  Cohen  v.  Templar,  2  Stark. 
260. 

5.  Notwithstanding  there  has  been  no  notice 
to  dispute  the  commission,  act  of  bankruptcy, 
&c.  under  the  46  G.  3,  q.  136,  s.  10,  the 
proceedings  are  not  conclusive  evidence  of 
the  facts  therein  stated,  but  the  Court  is  still 
to  form  a  judgment  upon  them»  whether 
they  prove  an  act  of  oankruptcy  or  not. 
Brown  v.  Forrestati,  Holt  N.  P.  190. 

6.  To  render  the  proceedings  under  a  com- 
mission of  bankrupt,  evidence,  pursuant  to 
Sir  Samuel  Romilly's  Act,  it  is  enough  to 
shew  that  they  are  produced  from  the  cn#- 
tody  of  the  solicitor  to  the  commission,  or 
to  prove  the  band-writing  of  one  of  the 
commissioners  before  whom  they  were  taken. 
Collinson  v.  Hillear,  3  Camp.  30. 

7.  The  examination  of  a  oefendant  before 
commissioners  of  bankruptcy,  (proved  to  be 
correct)  is  receivable  in  evidence,  although 
not  signed  by  such  defendant.  Boddenham 
V.  Lewis,  Peake's  Ad-  Ca.  245. 

ACTIONS  IN  BANKRUPTCY. 

8.  In  an  action  by  the  assignees  of  a  bankropt 
for  a  debt  due  to  the  bankrupt,  the  defen- 
dant may  plead  a  tender  as  to  part,  and  give 
evidence  of  a  set-off  as  to  the  remainder, 
without  having  pleaded  the  set-off.  fFells 
V.  Crofts,  4  Carr.  &  P.  332. 

9.  In  Uover  by  tbe  assignees  of  a  bankrupt  to 
recover  property  in  his  order  and  dispoaition 
at  the  time  of  the  act  of  bankruptcy,  no 
demand  and  refusal  are  necessary.  Soames 
V.  IFatts,  1  Carr.  &  P.  400. 

10.  The  provisions  of  the  3  Jac.  1,  c.  7,  s.  I, 
and  2  Geo.  2,  c.  23,  s.  23,  do  not  extend  to 
the  as«ignee  of  an  Insolvent  or  bankrupt 
attorney  who  may  sue  for  business  done  by 
such  attorney  without  delivering  a  signed 
bill  t6  the  client.  Lester  v.  Lazarus,  Tyr.  & 
G.  129 ;  S.  C.  2  Cr.  Mee.  &  R.  ^6. 

11.  The  name  of  tbe  official  ^signee  (sice  1  & 
2  W.  4,  c.  56,  8.  22)  was  omitted  in  the  de- 
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claration  by  the  assi^i^es  ^  a  bankrupt,  but 
the  Court  allowed  it  to  be  amended  by  in- 
.sertmff  bis  name.  Bnker  v.  Neave,  3  Tyrw. . 
233;  S.C.  Cr.&Mee.  112. 

12.  It  is  a  good  answer  to  a  plea  of  bank- 
ruptcy, that  the  certificate  was  obtameil  by 
fraud,  though  the  enactment  to  that  effect 
in  5  G.  4,  c.  30,  s.  7,  is  not  repealed  in  6  G.  4, 
c.  16.  Horn  V.  Ion,  4  B.  &  Ad.  78 :  1  Nev. 
&  Man.  Q27. 

13.  The  plaintiff,  assignee  of  a  bankrupt,  hav- 
ing  died,  and  another  assignee  having  been 
appointed  in  his  stead,  the  rule  to  enter  a 
suggestion  of  such  death  on  the  record,  in 
pursuance  of  the  stat.  6  0.  4,  c.  16,  s.  7,  is 
absolute  in  the  first  instance.  fFestall  v. 
Sturget,  4  Moo.  &  P.  217. 

14.  The  44th  section  of  the  stat.  6  G.  4,  c.  16, 
which  enacts  that  "every  action  brought 
against  any  person  for  any  thing  done  in 
pursuance  of  the  act,  shall  be  commenced 
within  three  calendar  months  next  afcer  the 
fact  committed,"  does  not  apply  to  actions 
against  assignees  who  only  act  in  the  dispo- 
sition  and  aistribution  of  the  property  of  the 
bankrupt,  and  not  under  any  power  con- 
ferred on  them  by  law,  or  for  any  special 
purpose  under  the  act;  for  the  act  applies 
to  acts  done  for  the  purpose  of  taking  pos- 
session  of  the  bankrupt's  property  by  the 
commissioners  or  messengers  acting  under 
their  warrant.  Therefore,  trover  for  a  cha- 
riot  seized  by  assignees  on  the  premises  of 
the  bankrupt  was  held  to  be  maintainable, 
although  the  action  was  not  commenced  by 
the  owner  against  the  assignees  within  three 
months  after  the  seizure.  Curruthers  v. 
Payne,  2  Moo.  &  P.  429;  S.C.  5  Bing.270. 

16.  An  objection  to  the  sufficiency  of  deposi- 
tions to  establish  an  act  of  bankruptcy  must 
be  made  at  the  trial.  Jacobs  v.  Latour,  2 
Moo.  &  P.  201 ;  S.  C.  Bing.  130. 


NEW  ORDER  IN  CHANCERY. 


COURT  OF  CBAKCBRY. 

Tkmnday,  the  eleventh  day  of  November  ^one  thoutand 
'  eight  hundred  and  forty-one, 

Whereas  an  act  was'  passed  in  the  fifth  year 
of  the  reign  of  her  present  Majesty,  intituled 
*'  An  Act  to  make  further  provisions  for  the 
Administration  of  Justice  :'*  And  whereas, 
under  the  powers  in  that  act  contained,  two 
additional  Vice  Chancellors  have  been  ap- 
pointed. 

Now  I  DO  HEREBY  ORDER^ 

1.  That  in  all  infoimations  or  bills  marked 
under  the  first  Order  of  the  fifth  day  of  May, 
one  thousand  eight  hundred  and  thirty-seven, 
mth  the  words  '*  Lord  Chancellor,'^  the  plain- 
tiff shall  underneath  the  words  "  Lord  Chan- 
cellor "  write  the  title  of  one  of  the  three 
Vice  Chancellors  at  his  t)ptioD»  lind  the  cause 


shall  thenceforth,  uplesa  removed  by  — g 
special  order  of  the  Lord  Chancellor,  be  at- 
tached to  such  Vice  Chancellor's  Court. 

2.  That  the  title  of  the  Vice  CbanccHor 
to  whose  Court  any  cause  shall  be  attached 
shall  be  marked  in  every  certificate  granted 
under  the  second  Order  f>f  the  fifth  day  of  May, 
one  thousand  eight  hundred  and  forty-seveo. 

3.  That,  subject  in  every  case  to luiy  special 
order  made  or  to  be  made  by  the  Lord  Chan* 
cellor,  every  cause  already  heard  by  any  Vice 
Chancellor  since  the  first  day  of  this  present 
Michaelmas  Term,  be  attached  to  the  Covit 
of  the  Vice  Chancellor  by  whom  the  same  has 
been  heard,  and  every  cause  standing  in  the 
Lord  Chancellor's  book  of  causes  down  to  and 
including  the  cause  of  Hodges  v.  Daly,  shall 
be  attached  to  the  Court  of  the  Judge  to  whom 
the  same  is  appropriated  in  the  sud  book. 

4.  That  the  plaintiff  in  every  cause  now  in 
the  Lord  Chancellor's  Court,  whether  already 
heard,  standing  for  hearing,  or  otherwise,  ex- 
cept those  mentioned  in  the  last  preeedin^^ 
order,  shall  be  at  liberty  to  deliver  a  notice  to 
his  Clerk  in  Court,  stating  the  name  of  the 
Vice  Chancellor  to  whose  Court  be  desirea 
such  cause  to  be  attached,  and  to  serve  no- 
tice thereof  on  all  parties  to  the  cause :  and 
in  case  the  plaintiff  shall  neglect  or  omit  so 
to  do  on  or  before  the  seventeenth  day  of 
November  instant,  the  defendant  or  any  one 
of  the  defendants,  shall  be  at  liberty  to  give 
such  notice.  And  in  case  on  the  twenty-first 
day  of  November  instant,  no  such  notice  shall 
have  been  given,  then  any  person  who  may  be 
desirous  of  applying  to  the  Court  in  such 
cause,  shall  be  at  liberty  to  give  such  notice ; 
and  that  the  notice  of  the  plaintiff,  if  given  on 
or  before  the  said  seventeenth  day  of  Novem- 
ber instant,  or  if  not  so  given,  then  the  notice, 
whether  of  the  plaintiff  or  of  any  one  of  the  de« 
fendants  first  given  after  the  said  seventeenth 
day  of  November  instant,  and  before  the  aaid 
twenty-first  day  of  November  instant,  and 
the  notice  of  the  plaintiff,  or  of  one  of  the  de- 
fendants, or  of  the  person  desirous  of  ap- 
plying  as  aforesaid,  first  given  on  or  after  the 
said  twenty-first  day  of  November  instant, 
shall  determine  the  Court  to  which  such  cause 
shall  be  attached,  unless  removed  therefrom 
by  any  special  order  of  the  Lord  Chancellor; 
and  that  no  party  or  perton^hall  m^jre,  peti- 
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» or  vAt  ftDy  proceediDgSy  until  snch  notice 
iMi  been  given. 

5.  That  all  motions,  petitions,  and  farther 
phiceedings  in  causes  in  the  Lord  Chancellor's 
Court,  except  any  motions  or  proceedings 
which  are  now  part  heard,  shall  be  had  before 
the  Judges  to  whose  Court  the  same  shall, 
under  the  provisions  of  these  orders,  be  at- 
tached, unless  removed  therefrom  by  any  spe- 
dal  order  of  the  Lord  Chancellor. 

6.  That  all  notices  of  motion  not  in  aoy 
cause,  and  all  petitions  not  in  any  cause,  which 
are  presented  to  the  Lord  Chancellor,  shall  be 
marked  with  the  title  of  one  of  the  Vice  Chan- 
cellors,  and  shall  thenceforth  be  attached  to 
such  Vice  Chancellor's  Court,  unless  removed 
therefrom  by  any  special  order  of  the  Lord 
Chancellor. 

7.  That  the  registrars  shall  keep  distinct 

lisU  of  the  causes  and  other  matters  to  be 

heard  before  each  Judge. 

LYNDMnmsT^  C. 

We  understand  that  the  Orders  of  August  last, 
which  were  intended  to  come  into  operation 
immediately  after  the  present  Term,  will  be 
suspended.    Ed. 


REPEAL  OF  THE  ATTORNEYS'  CER- 
TIFICATE DUTY. 
*  To  the  Editor  of  the  Legal  Observer. 

Sir, 
In  your  last  number  1  observe  a  defence  of 
the  ••Attorneys'  Certificate  Duty,"  by  a  cor- 
respondent, who  subscribes  himielf  l'.  Z.  L., 
and  if,  I  believe,  an  old  antagooisc  of  mine, 
for  if  I  mistake  not,  when  you  "  obliged  him 
by  inserting  a  paper  in  flavour  of  this  duty," 
you,  with  equal  courtesy,  published  my  reply 
m  your  number  for  26th  November,  18wi6. 
As  U.  Z.  L.  has,  after  so  long  an  interval,  re- 
newed the  controversy,  permit  me  to  crave 
room  for  a  few  strictures  on  bis  last  commu- 
nication. He  has  found  out  that  you.  Sir,  are 
a  "repealer,"  and  like  •'Lambro,"  Lord 
Byron's  celebrated  "  sca-soliciior,"  is  •'  much 
more  astonished  than  delighted'*  at  the  dis- 
covery ;  I,  Sir,  on  the  other  hand,  am  not  at 
all  surprised  at  your  accession  to  our  ranks, 
though  I  am  truly  grateful  for  your  assistance, 
and  trust  that  vou  will  not  relinquish  your 
exertions  until  this  unjg^t  and  most  obnoxious 
impost  is  abolished. 

U.  Z.  L.  denies  ''that  there  is  any  seni- 
blance  of  degradation  in  the  imposition  of  ibis 
dnty ;"  be  it  so.  Our  complaint  is  not  that 
we  are  intuited,  but  that  we  are  unequally  and 
unjustly  tared;  the  question  is  not  one  of  pro- 
fesuonal  dignity,  but  of  finance ;  the  payment 
of  an  annual  duty  of  12/.  to  government,  is  in 
iHelC  ndiher  creditable  nor  disgraceful,  **  guot 


homines  tot  eententi^e,**  U.  Z.  L.  may  deim  it 
a  privilege  to  be  allotved  to  pay,  but  the  large 
majority  of  his  brethren  are,  I  am  sure,  un- 
ambitious of  such  a  distinction,  and  if  the 
impost  be  indeed  an  honour,  i(  is  like  Malvolio't 
greatness—"  thruit  upon  them.'* 

In  his  next  paragraph,  U.  Z.  L.  informs 
us  that  he  *'  thinks  Adam  Smith  complained 
that  pot  one  in  twenty  who  were  in  the  pio- 
fettsiou,  were  capable  of  pursuing  it."  Sir,  if 
U.  Z.  L.  had  thought  a  little  more  before  he 
penned  this  passage,  he  would  not  have  mi«* 
represented  Adam  Smith,  or  occasioned  me 
much  trouble  in  searching  for  a  dictum  which 
the  "Wealth  of  Nations"  I  am  confident, 
docs  not  contain.  Adam  Smith  nowhere  as* 
.<erts  that  ••  not  one  in  twenty  of  our  profession 
are  capable  of  pursuing  it ;"  but  he  does  main- 
tain, what  is  much  more  important  to  the 
proper  determination  of  this  question,  "  thata 
tax  upon  the  profit  of  any  particular  employ- 
ment, when  not  proportioned  to  the  trade  of  the 
dealer,  favours  the  great,  and  occasions  some 
oppreteion  to  the  small  ;"*  and  he  adds,  (choos- 
ing by  the  way,  the  very  example  fixed  upon 
by  U.  Z.  L.)  ••  that  if  this  shop  tax,  which 
was  oriffinally  intended  to  have  been  the  same 
in  all  shapes,  had  been  considerable,  it  would 
have  oppressed  the  small,  and  forced  almost  the 
whole  retail  trade  into  the  hands  of  the  great 
dealers*'^ 

So  much  for  the  professor's  evidence ;  now 
for  the  "  Chancellor  of  the  Exchequer,  who 
gratified  the  lynx-eyed  attorneys  of  his  day, 
and  supplied  the  wants  of  the  country  by  laying 
on  this  much  vilified  duty."  The  attorneys' 
certificate  duty,  which  U.  Z.  L.  applauds,  was 
most  reluctantly  imposed  by  Air.  Pitt  in  1784, 
as  a  tax  by  no  means  unobjectionable,  but  ren- 
dered nesessarybythe  exigences  of  the  times;  as 
a  war  tax,  to  be  abolished  when  the  war  should 
cease;  while  its  proposer,  so  far  from  wishing  to 
gratify  the  •  lyux-eyed  attorneys'  either  in  the 
bonse  or  ont  of  doors,  refused  to  accede  to  the 
propositions  of  those  gentlemen,  who.  */)rom 
resentmeni'  proposed  a  duty  of  20/.  or  30/.,  and 
fixed  it  at  the  annual  sum  of  5/.  adding  a  small 
tax  on  every  warrant  issued,  that  ** Attorneys 
might  contribute  in  proportion  to  their  business, 
and  the  taw  be /reed from  partiality**  c 

For  the  next  thirty  years  this  duty  remained 
fixed  at  5/.  annually;  but  in  1804,  Mr.  Adding- 
ton  doubled,  and  more  than  doubled  it;  why? 
because  the  Habeas  Corpus  act  was  suspended, 
and  Martial  Law  proclaimed  in  Ireland,  while 
Napoleon,  who  harl  that-  year  added  400,000 
men  to  his  immense  army,  threatened  us  with 
immediate  invasion.  It  iiecame  necessary  there- 
fore to  sacrifice  something,  that  we  might  pre- 
serve the  remainder  of  our  property;  and  the 
profession  almost  without  a  murmer  submitted 
to  the  double  burthen.  The  war,  however,  tcrmi- 


•  Wealth  of  Nations,  Book  V.  chap.  2,  art.  2. 

b  md. 

s  Hughes'  Continuation  History  of  Engknd 
8vo.  edit.  Vol.  3,  p.  254,  and  Hans.  Paris.  Deb. 
Vol.  25,  pp.  786,  814.  I  have  cited  these  au- 
thorities more  fully  in  my  former  letters,  and 
forbear  to  recapitulate  them  here. 
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nated,  and  six  and-  twenty  year*  of  peace  have 
•ucceeded  to  the  glorious  victory  of  Waterloo; 
yet  the  attorneys'  certi6cate  duty  still  continues 
Sxed,  not  at  the  original  sum  which  Mr.  Pitt 
reluctantly  proposed*  bat  as  it  was  doubled  in 
1804  by  Mr.  Addington.  Now,  sir,  what  infer- 
ence must  the  profession  draw  from  ihe  treat- 
ment they  have  experienced  from  the  financiers  f 
Should  it  be,  "  contribute  freely  towards  the 
exigencies  of  the  state,  whose  rulers  will  relieve 
you  when  their  peril  shall  have  passed  away?" 
or  must  we,  in  the  bitterness  of  our  hearts, 
adopt  the  sterner  maxim  comprised  in  two 
abort  words  *  principiU  ^ia.* 

•  But,*  says  U.  Z.  L^  '  the  war  in  which  all 
classes  and  interests  concurred;— (this  again,  sir 
is  not  a  fact,  but  an  assumption  :— let  it  pass, 
however—)  this  war  '*  not  only  developed  the 
magnitude  of  our  manufacturing  and  commer- 
cial  resources,  but  had  an  important  influence 
on  the  profession,  by  inducing  those  engaged 
in  such  pursuits  to  seek  the  hnprovement  of 
the  position  of  their  sons  by  making  gentlemen, 
in  other  words,  attorneys  of  them,"  that  is  to 
say,  these  rich  plebeian  merchants  and  manu- 
facturers obtained  professional,  as  they  might 
at  the  Horse  Guards  have  obtained  military, 
rank,  '  by  purchase  ;*  from  ^ens  de  commerce 
Ihey  became  '  noblesse  de  la  robe/  and  all  these 
advantages  they  gained  for  tlie  annual  stipend 
which madeMr.  Sampson  Brass  of  Bevis  Marks 
a  gentleman  i  to  this  argument  U.  Z.  L.  is 
welcome — valeat  quantum. 

In  the  meantime,  the  "  lynx-eyed  attorneys" 
of  1804,  acquiesced  in  the  annual  duty  of  6/., 
being  •*  of  opinion  that  it  was  desirable,  and 
would  operate  as  a  check  upon  the  professional 
increase."  Poor  mistaken  individuals !  why, 
even  a  certificate  duly  of  12/.  per  annum,  has,  as 
U.  Z.  L.  acknowledges,  "long  since  ceased  to 
operate  as  a  prevention  to  admission."  On 
what  ground  are  we  then  singled  out  as  the 
"  objects  of  exorbitant  and  unjust  taxation  f 
Has  the  dutv  dimiuished  our  numbers  ?  No, 
like  the  Hebrews  under  the  Egyptian  task- 
masters, we  increase  and  multiply  in  spite  of 
the  oppressor.  But  ''it  is  a  war  tax"— Ex- 
cellent! why  the  war  annually  employed  hun- 
dreds of  military  and  naval  otiicers,  who  have 
since  the  peace  flocked  into  our  profession, 
and  tlie  tax  is  continued,  when,  after  six-aud- 
twenty  years  of  peace,  as  our  numbers  annually 
increase,  our  inaividual  profits  lessen.  Let  me 
appeal  from  U.  Z.  L.,  Ihe  controversialist,  to 
U.  Z.  L.  the  man  of  sense  and  moderation, 
and  bidding  him  apply  the  old  convivial  maxim, 
*«  the  more  the  merrier,  but  the  fewer  the 
belter  cheer/'  leave  it  to  his  candour  to  de- 
cide whether  the  attorneys'  certificate  duty 
should  be  abolished  or  retained. 

Yet  again,  U.  Z.  L.  regrets  that  in  your  previ- 
ous argument  you  have  adverted  to  the  exemp- 
tion from  certificate  duty  which  the  clergy  and 
the  bar  enjoy.  Ix)ng  may  they  enjoy  it,  and 
speedily  may  we  participate  in  their  immunities ! 
We  seek  not  to  burthen  them,  but  to  free  our- 
selvea  and  our  successors  from  oppression. 
Ab  ta  the  "  auctioneers,  the  horse-dealers,  the 
hawkers,  the  pawn-brokers,  and  the  liquor- 


sellers,"  the  expenses  of  their  annual  Heences 
are  trifling  when  compared  lo  ours  ;  for  these 
gentry  we  nre  not  concerned i  let  them  %ht 
their  own  battles  wiih  the  Chancellor  of  the 
Exchequer ;  it  is  enough  for  us  to  act  upon  the 
motto  of  your  magazine, — "Quod  tnagis  ad 
ntts  pertinet  agitamus." 

One  word  more,  Sir.— U.  Z.  L.  cavils  at  your 
calculation  of  professional  profits,  and  by  im- 
plication argues  that  you  under-eatirnate  their 
minimum,  if  you  compute  it  at  1000/.  per 
annum.  W'ould  to  heaven,  that  U.  Z.  L. 
were  accurate  in  his  calculation  ;  I  suspect 
200/.  to  250/.  would  exceed  our  averag['e  profit. 
But  let  Adam  Smith  be  re-examined  before 
your  readers  are  called  on  for  their  Tcrdict — 
"Compute  (says  the  Phifesopher)^  in  any  par* 
ticular  place  what  is  likely  to  be  annually 
gained,  and  what  is  likely  to  be  annually  spent, 
by  all  the  different  workmen  in  any  common 
trade,  such  as  that  of  shoemakera  or  wcaFers» 
and  vou  will  find  that  the  former  sum  will  ge- 
nerally exceed  the  latter.  But  make  the  same 
computation  with  regard  to  all  the  counsel  and 
students  at  law  in  all  the  different  Inns  of 
Court,  and  you  will  find  that  their  annual  gains 
bear  but  a  very  small  proportion  to  their  an- 
nual expense,  even  though  you  rate  the  former 
as  high,  and  the  latter  as  low,  as  can  well  be 
done."  Lbgalxs. 

Temple^  8th  November,  1841. 


MOOT  POINTS. 

ACKNOWLEDGEMENT   OF  DEEDS  BTT  MARRIED 
WOME.V. 

The  following  opposite  opinions  as  to  the 
proper  construction  of  some  of  the  clauses  of 
the  Fines  and  Recoveries  Act,  have  lately 
been. much  discussed. 

Ist.  It  has  been  contended  that  sec.  77»  which 
enacts  that  it  shall  be  lawful  for  every  married 
woman  in  every  case  {except  that  i^ being  tenant 
in  tail  fyc)  by  deed  to  dispose  of  lands  of  any 
tenure^  and  so  forth,  must  be  considered  merely 
as  the  enabling  clause,  substituting  a  more 
simple  mode  of  assurance  for  the  fine  now 
abolished ;  and  not  as  restraining 'or  abridging 
any  power  previously  possessed  by  a  married 
woman,  nor  as  adding  the  ceremony  of  exami- 
nation and  acknowledgement,  in  any  case 
where,  before  the  act,  a  fine  was  unnecessary ; 
but  that  as  regards  all  such  previously  existing 
and  indeoenaent  powers,  whether  giten  by 
act  of  parliament  or  created  by  deed  or  will, 
this  section  of  the  act  must  be  considered  as 
cumulative  only. 

2nd.  Supposing  such  a  construction  to  be 
denied,  and  sect.  77  standing  by  itself,  ad-  • 
mitted  to  apply  to  every  deed  to  be  executed  by 
a  married  woman,  that  even  then  the  fallowing 
sect.  78,  gives  the  effect  above  contended  for, 
by  providing  that  the  powers ^iven  to  a  married 
woman  by  this  act,' shall  not  interfere  with  any 
power  which,  independently  of  this  act,  may  be 

d  Wealth  of  Nations,  book  1,  chap.  10,  part  1. 
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90ited  f  *  oir  Umiied  or  retemed  to  her,  so  oe  to 
prevent  her  from  esfereieing'  such  power." 

In  opposition  to  these  opinions,  it  has  been 
nrged : 

1st.  That  the  intentaon  of  the  Fines  and  Re- 
coveries act  was  not  merely  the  substitution  of 
a  more  simple  mode  of  assurance  for  the  fine, 
bnt  also  to  giye  to  married  women  an  ad- 
didonal  protection  against  the  influence  of 
tbetr  husbands  in  the  disposal  of  their  pro- 
perty»  even  in  those  cases  where  powers  have 
been  entrusted  to  them  by  parliament  or  pri- 
veto  indiTiduala,    . 

2d.  That  sect.  78,  does  not  apply  to  general 
powers  given  to  married  women  by  acts  of  par* 
Uamenty  nor  to  any  special  powers  created 
since  the  commencement  of  the  Fines  and  Re- 
coveries Act. 

A  COUHTKT  AtTOANVT. 


SELECTIONS 
FROM  CORRESPONDENCE. 

8KRYICB  or  GLSRKSHIP. 

Mr.  Editor. 

I  have  just  read  a  letter  signed  **  A  Country 
Articled  Clerk."  No  doubt  the  writer  feels 
the  inconvenience  to  which  many  of  the  country 
articled  clerks  are  subiected,  viz.  "thai  of 
seeing  little  or  nothing  but  conveyancing  busi- 
ness ouiing  the  period  of  clerkship."  fhis  is 
unfoTtunatCf  but  I  can  assure  him  the  articled 
dc^s  here,  who  in  some,  even  large  offices,  see 
nothing  but  common  law  and  chancery  practice, 
aand  are  scarcely  called  on  to  draw  a  single 
deed,  would  be  glad  to  see  a  portion  of  that 
conveyancing,  which  he  very  rightly  considers 
of  the  greatest  importance.  I  have  an  articled 
clerk,  who,  as  mv  small  business  consists  of 
common  law  ana  some  chancery,  with  but 
little  of  conveyancing,  will  be  much  at  a  loss 
as  to  the  practical  part  of  the  last-mentioned 
branch  of  law.  I  endeavour  to  assist  him  by 
Ifetting  him  to  read  the  best  conveyancing 
books  I  can  procure,  and  in  the  vacation,  he 
does,  I  trust,  spend  whole  days  at  this  employ- 
ment. 

I  fear  the  country  articled  clerks  have  no 
remedy  during  their 'articles,  but  to  read  the 
best  common  law  and  equity  books  (including 
a  good  practice  in  all  those  courts)  they  can 
find.  P.  A. 

MEROBR  OF  TBftM. 

In  1834,  Jane  />.  mortgaged  certain  lands 
to  her  brother,  Joseph  />.,  for  600  years  for 
securing  800/.,  and  in  the  following  year,  by 
her  will  duly  executed,  she  devised  the  same 
lands  to  her  two  brothers — Joseph  D,  (the 
mortgagee)  and  Augustus  />.,  as  tenants  in 
common  in  fee.  Did  this  devise  of  the  rever- 
sion merge  the  term  of  500  years,  either  at 
law  or  in  equity  ?  or  is  it  still  subsisting  ?  And 
is  Joseph  D,,  the  mort^gee,  entitled  to  receive 
the  whole,  or  only  halfof  the  mortgage  money? 
I  have  not  been  successfal  in  finding  any  case 
in  point.  A.  M.  C. 


SUPERIOR  COURTS. 

Bom. 

TR08TXB8,— IN DEMNlTr  OP. 

Trustees  are  not  entitled  to  retain  an  ap» 
ptfinted  portion  of  a  trust  fund,  as  a  se^u^ 
rity  for  costs  and  expences,  where  the  re- 
mainder is  likeiy  to  prove  an  adequate  in- 
demnity. 

The  petition  in  this  case  was  pretented  by 
one  of  the  children  of  the  late  Mr.  Simpson, 
ill  the  pleadings  named,  »nd  it  prayed  a  trans*, 
fer  to  him  of  the  portion  of  the  trust  fund 
standing  to  the  credit  of  the  cause,  which  hud 
been  appointed  in  his  favour. 

It  appeared,  that  on  the  marriage  of  the 
petitioner's  mother  with  the  late  Mr.  Simpson, 
a  settlement  was  executed,  by  wliich  the  pro- 
perty in  question  was  vested  in  trustees,  upon 
trust  to  pay  the  interest  and  dividends  to  the 
mother  for  life,  with  a  power  of  appointment 
in  favour  of  her  children.  There  were  three 
children  of  the  marriage,  of  whom  the  peti- 
tioner was  one,  and  she  ha^ag  exercised  her 
power  of  appointment  in  his  fvvor  to  the  ex- 
tent of  one-tbird  of  the  settled  property,  he 
now  sought,  with  her  consent,  to  have  the 
amount  of  it  paid  over  to  him.  Sonr>etime 
after  the  death  of  Mr.  Simpson,  Mrs.  Simpson 
intermarried  with  the  late  Admiral  Maitland, 
and  on  tlie  occasion  of  this  second  marriage,  a 
further  settlement  was  executed,  by  which  her 
life-interest  under  the  first  settlement  was  as- 
signed to  a  trustee  upon  the  trusts  contained 
in  the  latter  deed ;  and  the  application  was  op- 
posed  by  this  trustee,  on  the  ground  that  a  suit 
was  ROW  pending  in  the  Court  of  Chancery, 
in  which  he  had  incurred  considerable  costs, 
and  that  if  it  proceeded,  he  might  become 
liable  to  very  heavy  charges,  from  which  he 
was  entitled  to  be  indemnified  out  of  the  trust 
funds,  and  that  no  portion  of  them  onght  there- 
fore to  be  parted  \vith  until  these  claims  could 
be  ascertained. 

PembertonsjiA  Sidebnttom  for  the  petitioner, 
contended,  that  the  annual  amount  payable  to 
Mrs.  Maitiand  being  430/.,  there  tvould  be 
ample  security,  after  payment  of  the  amount 
sought  to  be  transferred,  for  any  claims  to^ 
which  the  respondent  could  lie  rendered  liable ; 
and  as  a  proof  that  he  himself  entertained  this 
opinion,  he  had  never  sought  to  prevent  the 
payment  of  the  dividends  to  Mrs.  Maitiand, 
although  the  litigation  to  which  he  referred 
had  been  pending  for  several  years. 

Kindersly  and  Hallett,  contrh,  urged,  that  as 
trustee  their  client  had  a  lien  upon  all  the 
property  conveyed  to  him  by  the  second  set- 
tlement, and  that  as  Mrs.  Maitiand  was  now 
advanced  in  years,  the  whole  of  her  life  inte- 
rest could  not  be  deemed  more  than  a  suffi- 
cient security  for  the  expences  to  which  he 
might  become  liable. 

The  Master  of  the  Rolls  said,  that  the  objec- 
tion made  by  the  trustees,  if  well  founded, 
would  extend  to  prevent  even  the  receipt  of  the 
income  of  the   trust  property  by  the  widow. 
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which  it  waa  clear  she  had  ncfcr  contemplated,  '  notice  of  action,  which  was  objeeled  c*  m  tiie 
as  she  had  received  such  income  without  any   jB:rouud  that  it  did  not  state  the  place  io  which 

the  assault  was  committed.  The  otijeo(ion 
was  held  fatal.  The  plaintiff's  counsel  4hea 
contended  that  there  need  not  be  in  thit  ease 
any  other  proof  of  a  notice  of  action  than  that 
afforded  by  the  fact  that  the  defendaat  had 
made  a  written  tender  of  amends*  in  which  the 
notice  of  action  was  set  out  at  length  :  and  ia 
the  matter  stated  in  that  action,  the  defendant 
tendered  the  sum  of  60/.  as  amends.  This 
tender  was  submitted  to  be  a  waiver  of  the 
notice.  The  learned  J  udge,  however,  was  of  a 
different  opinion,  and  the  defendant  had  a 
verdict. 

Mr.  Peacock  now  moved  on  both  grounds 
to  set  aside  the  verdict  and  have  a  new  trial/ 
He  cited  Cole  v.  The  Bunk  of  England. •^ 

Per  Cur. — It  is  clear  that  where  a  statute 
gives  a  magistrate  a  right  to  be  served  with 
notice  of  action,  the  mere  fact  of  hia  having 
tendered  amends  will  not  disj(^ense  with  the 
necessity  of  proving  the  notice.  The  statute 
requires  that  there  shall  be  such  notice ;  and  it 
must  be  distinctly  proved  to  have  been  given. 

Rule  refused.— Aftfr/M  v.  Uppcher,  M.  T. 
1841.     Q.  B.F.J. 


question.  Trustees  were  entitled  to  be  indem- 
nified from  costs  and  expences,  but  they  could 
not  be  allowed  to  prevent  the  enjoyment  of 
the  trust  property  on  account  of  such  claim  ; 
and  as  the  funds  appeared  to  be  ample  after 
satisfying  the  petitioner's  claim,  the  prayer  of 
the  petition  must  be  granted.  If  it  were 
thought  necessary,  an  application  might  be 
made  to  stay  the  further  payment  of  the  an* 
nual  income  arising  from  the  trust  property. 

Pemberion  and  Sidehvttom,  for  the  pelitiouer ; 
Kinderily  and  Haileti,  for  the  trustee. 

Ex  parte  Simpson,  Nov.  4,  1841. 

^unn'i  IScnrI* 
[Before  the  four  Judges.] 

PRACTICE. 
^  writ  9f  capiai  had  issued  out  of  the  Comnum 
Pleas,  under  the  authoriiy  of  a  decree  in  the 
Court  of  Chancery,  on  the  I  ^  2  Vict,  r.  110, 
«.  1 8,  and  the  defendant  was  arrested  on  it .     7*Ae 
defendant  was  thfn  detained  on  a  writ  issuing  out 
of  this  Court,     The  Court  would  not,  upon  a 
motion  to  discharge  the  defendant  from  custody 
on  the  detainer,   decide  in  the  first  instance 
whether  the  arresting  writ  was  rightly  issued, 
but  referred  the  party  to  the  Court  out  of  which 
that  writ  issued, 
Mr.  Pearson  moved  for  a  rule  to  discbarge 
the  defendant  from  the  custody  of  the  marshal 
as  to  this  action.    He  founded  his  motion  on 
an  affidavit  which  stated  that  the  defendant 
was  arrested  upon  a  ca/>iVi«  which  had  issued 
out  of  the  Court  of  Common  Plcds,  on  the 
authority  of  a  decree  or  order  of  the  Court  of 
Chancery,  for  the  payment  of  certain  costs 
declared  in  that  order  to  be  due  from  the  de- 
fendant to  a  person   therein   named.     The 
capias  was  issued  under  the  provisions  of  the 
1  &  2  Vict.  c.  110.    After  bemg  thus  arrested, 
he  was  detained  on  several  other  writs,  one  of 
which  was  the  writ  which  had  been  issued  in 
this  cause.     The  original  arrest  was  illegal; 
the  secdon  of  the  statute  did  not  authorise  it 
to  be  issued  in  such  a  case,  and  consequently 
the  defendant  was  entitled  to  his  discharge  on 
this  detainer.    He  was  stopped. 

Per  Cur, — We  cannot  discius  in  the  first  in- 
stance the  legality  of  this  arre:»t,  which  has 
been  made  under  a  writ  from  the  Common 
Pleas.  The  application  must  be  made  to  the 
Court  out  of  wbich  the  writ  whereby  the  arrest 
was  made  originally  issued. 

Rule  refused.— MV»>A*  v.  Sandford,  M.  T. 
184L    Q.B.F.J. 


MAGISTRATE. — NOTICE  OP  ACTION. 

fFhere  a  statute  gives  a  magistrate  the  right 
to  a  notice  of  action,  the  mere  fact  that  he 
has  tendered  amends  will  not  dispense 
with  the  necessity  of  proving  the  notice. 

Trespass  and  assault  against  a  Magistrate. 
At  the  trial  of  the  cause,  the  plaintiff  put  in  a 


PROHIBITION.  —  ECCLESIASTICAL      COURT  .-^ 
8IBI0NT. 

A  proceeding  against  an  ecclesiastical  person, 
tending  to  deprivation,  must  be  taken  ac- 
cording to  the  mode  prescribed  by  the  3  4*  ^ 
rtct,  c.  86. 

fFhere,  therefore,  the  Archbishop  of  York, 
on  his  visitation  by  his  commissary,  recewed 
in  answer  to  some  of  his  visitatorial  articles, 
a  letter  from  one  of  his  clergy,  charging 
the  Dean  qf  York  with  simony,  and  pro^ 
ceeded  as  under  the  visitation,  and  in  that 
character  alone,  to  a  sentence  of  depriva* 
tion,  this  Court  granted  a  prohibition. 

The  prohibition  in  sack  a  case,  lies  after  sen* 
tence,  tthere  the  commissary's  Court  has 
merely  adjourned. 

Quaere,  whether  it  would  lie  if  the  commissary 
had  dissolved  his  Court  ? 

[Concluded from  p,  12.] 

Mr.  Creswell,  Sir  W,  Follett,  Dr.  Adams, 
and  Mr.  Cockbum,  in  support  of  the  rule.— 
The  Archbishop  of  York  has  no  such  power  as 
he  has  here  claimed  to  exercise.  In  the  first- 
place,  such  a  power  is  opposed  to  the  consti- 
tution of  the  cnurch  of  England.  -  In  the  next, 
it  is  opposed  to  the  particular  constitution  of 
the  cathedrsd  church  of  York.  The  power  of 
the  ordinary,  as  visitor,  does  not  extend  to  de- 
privation ;  for  that  purpose  there  must  be  a 
regular  process,  and  the  charge  must  be  made 
and  proved,  and  the  answer  heard  in  the  ordi- 
nary and  regular  manner.  A  visitation  is  not 
a  criminal  proceeding,  yet  here  the  decision 
bears  all  the  marks  of  a  criminal  proceeding  of 
the  highest  nature ;  the  dean  is  sentenced  to  he 
degraded  froih  the  dignity  and  place  of  dean, 
and  to  be  deprived  of  every  other  ecclesUs- 
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tlcttl  fm^^twMnt  in  the  church  of  York.  The 
Report  of  the  Ecclesiastical  Commissioners  is 
wholly  opposed  to  the  present  proceedinfi^  of 
the  archbishop;  and  that  report  is  sisrned, 
amoB<;  others,  by  Lord  Tenterden,  Lord  Wyn- 
fdrd,  the  Archbishop  of  Canterbury,  and  the 
moot  eminent  Judges  of  the  Ecclesiastical 
Courts.  That  report  first  she^vs  that  there  was 
not  tlien  any  such  power  in  the  bishop  as  is  now 
claimed,  and  that  there  cannot  be  at  one  and 
the  same  time  a  deprivation  for  the  contumacy 
of  not  appearinj^  to  answer  a  charge,  and  a  de- 
priTation  in  respect  of  the  charcfe  itself.  The 
nnt  step  required  for  such  a  purpose  is  the 
exhibition  of  articles ;  no  articles  have  been 
exhibited  here.  Yet  in  a  re^rularly  conducted 
proceeding  they  are  absolutely  necessary,  that 
the  party  mculpated  may  have  an  opportunity 
of  ODjecting  to  their  admissibility  before  being 
called  on  to  answer  them.  Whatever  charge 
was  made  in  this  case,  was  made  are  tenut, 
and  consequently  no  opportunity  of  that  kind 
was  afforded  to  the  dean.  If  any  objection 
had  been  made,  it  would  have  been  against 
articles  that  did  not  appear,  and  against  evi- 
dence that  did  not  appear  on  the  face  of  the 
Eroceedings  of  any  ecclesiastical  Court.  If  the 
ishops  from  ancient  times  have  possessed  the 
great  powers  now  claimed  for  them,  how  ab- 
surd it  was  for  the  Ecclesiastical  Commis- 
sioners to  speak  of  the  deficiency  of  means  of 
ittperintenaence  over  the  clergy!  how  need- 
less to  recommend  that  new  powers  should  be 
confeired  on  the  bishops  fur  tnat  purpose !  and 
how  ridiculous  the  labour  of  the  legislature  in 
passing  the  act  3  &  4  Vict.  c.  86,  to  confer 
these  powers  on  the  bishops !  The  fEU!t  that 
that  statute  has  been  passed  is  a  legislative  de- 
claration that  tUl  it  did  pass  the  bishops  had 
no  power  to  do  what  has  been  tried  to  he  done 
in  this  case.  The  bishop  could  not,  before 
that  statute,  do  any  thing  in  bis  visitation  but 
enouire.  He  possessed  no  power  to  adjudge 
ana  to  puni«h.  He  may  still  enquire,  but  he 
is  bound,  even  wich  the  additional  powers  con- 
ferred on  him  bv  statute,  to. take  proceedings 
in  a  regular  ana  formal  manner  liefore  he  can 
adjudge.  The  bishop  here  has  acted  on  the 
information  obtained  by  him  at  the  visitation — 
he  has  acted  on  it  at  once.  Instead  of  doing 
that,  he  ought  to  have  reduced  the  information 
into  the  shape  of  articles,  which  ought  then  to 
have  been  exhibited  in  the  regular  manner  in 
the  proper  episcopal  court.  The  case  of  fFal- 
rtmd  V.  Paliardfi  has  been  cited  as  shewing 
that  the  dean  and  chapter  are  visitable  of  the 
hisbop  of  mere  right,  and  certainly,  in  that  case, 
that  expression  is  used ;  but  the  Ecclesiastic&l 
Commissioners  shew  that  that  resolution  was 
taken  in  an  erroneous  view  of  the  law,  and 
arose  from  the  fact  that  such  a  power  had 
once  l>een  claimed  by  the  Crown,  and  was  used 
immediately  after  the  Reformation,  but  had 
ftever  been  exercised  since  that  period,  as  in 
tmtfa  it  had  no  good  foundation  in  law.  Vist- 
taliont  are  only  for  enquiry;  they  resemble  an 
inqneat,  and  the  bishop  may  appoint  persons 


•  3  Dyer,  272  b. 
k  206-209. 


to  give  him  information'as  to  the  state  of  his 
diocese ;  but  if  lie  intends  to  act  on  that  infor- 
mation, especially  in  the  way  of  deprivation, 
he  must  go  to  the  accustomed  judicial  place, 
to  the  proper  ecclesiastical  Court,  and  there 
reouire  the  person  to  answer  the  accusation. 
Ayjitfe,^  Rogers,^  and  Burns,^  all  shew  that  a 
party  cannot  be  deprived  except  by  a  judicial 

Sroceeding;  and  the  same  doctriue  is  laid 
own  in  Es  parte  iyiUifim».^  The  only  case 
in  which  a  bishop,  as  visitor,  has  the  power  of 
deprivation,  is  that  where  he  is  also  the  founder. 
Here  he  does  not  possess  that  character,  and 
the  fact  that  when  founder  he  may  on  visita- 
tion proceed  to  deprive,  skews  that  when  he 
has  no  such  character  he  cannot  claim  to  ex- 
ercise that  power.  It  was  in  the  character  of 
founder  that  in  fFalrond  v.  Pothrd,  the  bishop 
had  proceeded  to  deprivation.  But  even  in 
that  case  the  bishop  was  afterwards  held » to 
have  exceeded  his  power,  for  actions  were 
brought  against  the  lessees  w^o  held  leases 
granted  by  the  dean,  that  had  oeen  deprived, 
and  the  judgment  of  the  Court  tvas  in  favour 
of  the  validity  of  the  leases.  So  that  it  is  clear 
that  the  general  right  now  claimed  by  the 
bishop  cannot  be  supported.  But  even  if  it 
could,  that  general  right  could  not  be  appealed 
to  in  the  present  case,  for-with  regard  to  the 
cathedral  church  of  York,  it  has  been  extin- 
guished bv  the  composition  of  William  de 
Melton.  No  doubt  exists  that  the  composition 
was  duly  and  regularly  made  at  the  time,  and 
that  for  some  time  it  was  acted  on,  and  it  put 
an  end  to  some  unseemly  disputes  between  the 
dean  and  chapter,  and  the  archbishop.  But  it 
appears  that  it  had  not  been  formally  signed 
and  sealed  by  the  archbishop,  and  he  after- 
wards took  advantage  of  this  irregularity  to 
deny  its  validity.  The  fact  that  some  bishops 
have  had  power  enough  to  dispense  with  oo- 
serving  this  composition,  does  not  shetv  that 
it  has  no  binding  force,  or  that  it  cannot  be 
enforced  upon  an  appeal  to  the  proper  tribn- 
nals.  Then  comes  the  third  point  as  to  the 
effect  of  the  statute  of  Victoria.  It  is  clear 
that  these  proceedings  are  illegal  under  that 
statute.  The  2dd  section  enacts  "  that  no  cri- 
minal suit  or  proceeding  a^inst  a  clerk  in  holy 
orders,  shall  be  instituted  m  any  ecclesiastical 
Court,  except  as  is  hereinbefore  provided." 
This  is  a  criminal  proceeding,  and  tue  form  of 
it  is  not  according  to  the  provisions  of  the 
statute.  [Lord  Denman,  C.  J. — What  is  your 
answer  to  the  argument  on  the  other  side,  that 
the  prohibition  cannot  issue  as  theproceedings 
are  at  an  end  by  the  sentence  ?]  The  proceed- 
ings here  are  not  at  an  end.  The, Court  has 
merely  adjourned.  Before  the  sentence  was 
pronounced,  an  application  was  made  to  the 
/A>rd  Chancellor  for  a  prohibition,  which  was 
expressly  refused  bv  nis  Lordship,  on  the 
ground  that  he  could  not  presume  that  the 
commissary  would  illegally  exercise  his  power. 


c  On  Ecclesiastical  Law,  tit.  Deprivation, 
302,  and  Visitation,  834. 
^  Tit.  Deprivation. 
•  4  Barn.  &  Cres.  313. 


Digitized  by 


Google 


30 


Sufferior  Courts  :  Queen's  Bench. 


and  proceed  to  deprive ;  and  that  the  Court  of 
Chancery  ought  not  to  prohibit  a  mere  enquiry, 
which  the  visitation  was,  and  which  was  clearly 
within  the  jurisdiction  of  the  archbishop.  Then 
Came  the  sentence,  and  now  this  objection  is 
raised,  that  after  sentence  a  prohibition  is  too 
late.  But  Gould  V.  Gttpper^  distinctly  settled 
that  prohibition  would  lie  after  sentence,  even 
where  the  objection  did  not  appear  on  the  face 
of  tlie  libel,  but  was  to  be  collected  from  the 
whole  of  the  proceedings  in  the  Court  below. 
[Mr.  Justice  Patteson, — Poe*icase«  shews  that 
a  prohibition  cannot  issue  to  a  court  martial 
after  its  sentence  has  been  ratified  by  the  king 
and  carried  into  execution  ]  Which  shews 
that  before  ratification  the  prohibition  might 
have  issued.  Here  prohibition  would  not  lie 
before  sentence,  but  that  sentence  being  alto- 
gether wrong,  the  prohibition  must  go. 

Cur,  adv.  vuU, 
Lord  Denmnn,  C.  J.,  delivered  judgment. — 
This  was  an  apoli cation  on  the  part  of  the  dean 
of  York  for  a  m-it  of  prohibition,  commanding 
the  Archbishop  of  Yorli  and  Dr.  Phillimore,  his 
commissanr,  to  cease  from  carrying  into  effect  a 
sentence  of  deprivation  from  his  office,  and  the 
advantages  accruing  therefrom»  lately  paissed  by 
the  commissary  and  archbishop  against  the  dean 
of  York.  The  sentence  was  awarded  on  the 
grounds  of  contumacy  and  alleged  simony. 
His  lordship,  after  briery  stating  the  facts,  and 
the  questions  raised  in  the  argument,  proceeded 
to  say : — There  seems  no  reason  to  aoubt  that 
there  was  sufficient  authority  vested  in  tlie 
archbishop  to  enquire  into  the  ecclesiastical 
offences  of  every  spiritual  person  belonging  to 
the  body  of  which  he  is  the  head.  In  its  in- 
ception the  visitation  was  perfectly  legal.  At 
first  the  object  of  the  visitation  was  confined 
to  the  fiscal  concerns  relating  to  the  fabric 
found.  The  dean  attended  the  meeting,  and 
being  questioned  as  to  some  money  he  received, 
conducted  himself  in  a  contumacious  manner, 
and  sentence  of  contempt  was  pronounced 
against  him  by  the  commissary.  He  then  ab- 
sented himself,  and  the  proceeding  went  for- 
ward, and  in  answer  to  certain  interrogatories 
which  had  been  put  to  the  ecclesiastical  body, 
the  R«v.  Mr.  Dixon,  one  of  the  canons,  maae 
a  statement  which  was  considered  a  direct 
charge  of  simony  against  the  dean.  The  dean 
was  then  requested  to  attend  to  meet  the 
charge.  He  accordingly  atttended,  and  the 
commissary  required  him  in  the  first  place  to 
purge  himself  of  the  contempt,  but  that  he  de. 
dined  to  do,  and  said  that  Mr.  Dixon  might 
go  on  and  prove  the  charge  in  his  absence. 
Mr.  Dixon  aid  so^and  the  learned  commissary 
pronounced  the  charge  to  be  established  in 
the  several  alleged  cases,  and  gavejui^ment 
agunst  the  dean  for  that  offence,  as  well  as  for 
the  contumacy,  which  was  that  he  should  be  de- 
prived of  the  office  of  dean,  and  of  all  the  pre- 
ferments held  by  him  in  the  archbishopric,  and 
the  sentence  was  afterwards  solemnly  ratified 
and  declared  by  the  archbishop  himself.     The 

f  5  East.  345 ;  1  Smith,  528. 
r  5  Barn.  &  Ad.  681. 


prohibition  is  claimed  on  various  grounds,  and 
a  late  act  of  parliament,  the  2  &3  of  Vict.  c.  86, 
for  the  better  enforcing  church  discipline,  has 
been  relied  upon  for  tne  purpose  of  shewing 
that  the  mode  of  proceedmg  adopted  in  this 
case  has  been  irregular  and  illegal.  That 
statute  contains  an  enactment  to  the  following 
effect  [his  Lordship  read  it] .  But  that  enact- 
ment is  Qualified  by  a  proviso,  that  nothing  in 
the  act  snould  be  construed  to  affect  any  au- 
thority over  the  clergy,  in  their  respective  pro- 
vinces, which  the  archbishop  or  bishop  migbt 
then  exercise,  without  process  of  court.  The 
23d  section  of  this  act  was  quoted,  which  pro- 
vided that  no  proceedings  for  criminal  offences 
should  be  instituted,  except  in  the  manner 
provided  by  that  act.  The  learned  counsel  for 
the  dean,  argued  that  the  dean,  being  a  clerk 
in  holy  orders,  and  prosecuted  in  a  criminal 
proceeding  for  simony,  a  known  offence  against 
the  law  ecclesiastical,  the  proceedings  should 
have  taken  place  in  an  ecclesiastical  court,  and 
that  the  autnority  to  deprive  him  of  his  office 
was  only  vested  in  an  ecclesiastical  court,  and 
did  not  appertain  to  the  visitation  of  an  ordi- 
nary. Two  ar^ments  were  raised  in  answer 
to  those  objections.  First,  that  what  had  been 
done  was  not  a  criminal  proceeding  within  the 
meaning  of  the  act,  the  2  &  3  Victoria ;  and 
secondly,  that  it  was  a  proceeding  in  virtue  of 
the  authority  exercised  by  the  archbishop,  ac- 
cording to  law,  over  a  clerk  of  his  province, 
without  process  of  Court,  and  thus  it  was  ex- 
cepted from  the  operation  of  the  act.  The 
learned  counsel  who  argued  against  the  pro* 
hibition  has  paid  that  the  statute  refers  to 
"causes,"  and  therefore  cannot  apply  to  a 
proceeding  of  this  kind ;  but  the  employment 
of  that  word  in  the  short  preamble  affords 
no  adequate  reason  for  the  arbitrary  restriction 
of  the  act  to  the  form  of  proceeding,  which,  in 
ecclesiastical  law,  may  with  technical  correct- 
ness be  described  as  a  cause.  The  23d  section 
of  the  act  provides  that  "  no  criminal  suit  or 
proceeding  against  a  clerk  in  holy  orders  for 
any  offence  against  the  laws  ecclesiastical, 
shall  be  instituted  in  any  ecclesiastical  Court 
otherwise  than  is  hereinbefore  provided."  Is 
this,  then,  a  proceeding  of  a  criminal  nature, 
or  is  it  merely  a  common  matter  of  church 
discipline,  arising  out  of  the  visitation,  and 
properly  within  the  knowledge  of  the  ordinary  ? 
The  answer  appears  to  be  this,  that  as  soon  as 
a  visitor  proceeds  to  examine  the  proof  of  an 
ecclesiastical  offence  charged  on  a  clerk,  for 
the  purpose  of  punishment  by  deprivation  or 
otherwise,  and  more  especially  by  the  mode 
adopted  in  this  case,  which  was  at  the  instance 
of  an  accuser,  who  availed  himself  of  the  aid 
of  an  advocate^  a  criminal  proceeding  must 
undoubtedly  be  considered  to  have  been  insti- 
tuted. According,  therefore,  to  the  descrip- 
tion of  suits  or  proceedings  given  in  the  23d 
section,  this  proceeding  should  take  place  the 
way  prescribed  by  the  statute,  in  some  eccU- 
siastical  Court.  The  ordinary's  visitation  h 
said  not  to  be  an  ecclesiastical  Court,  but  to 
range  itself  under  the  25th  section,  which 
saves  the  authority  that  the  bishops  may  nov? 
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exercise  personally^  and  without  process  of  law.  The  Court  has  tben  been  presticd  wuh 
Court.  That,  then,  ndses  the  question,  whether  !  the  argument  that  the  jurisdiction  of  a  visitor 
•he  visitor  had  before  that  statute  the  power  to  [has  been  described  in  comprehensive  terms  by 
deprive  the  dean  of  his  office,  without  process  '  the  highest  authorities,  and  the  most  learned 
of  Court,  If  he  did  possess  that  power,  he  |  commentators ;  and  the  opinion  that  Lord 
muat  have  derived  it  from  the  general  law  of  j  Holt  gave  in  the  case  of  the  Bishop  of  St,  Da 


the  land ;  init  we  cannot  adopt  the  assumption 
that  he  did  possess  it,  as  we  cannot  find  any 
instances  of  its  exercise,  nor  have  there  been 
any  examples  cited  of  such  powers  having  been 
exercised  over  the  clergy  by  the  archbishops  in 
their  solemn  visitations.     We  find  in  Corny n*8 
Digest  what  are  the  duties  of  a  general  visitor : 
lie   may  proceed  summttrie  stmplkiter  et  de 
piano  sine  sirepUu,  out  figura  jutUciL"    That 
isy  according  to  mere  law  and  right.    But  still 
there  are  some  forms  on  which  even  such  in- 
vestigations must  proceed;  and  the  opportu- 
nity of  knowing  and  answering  the  charge  is 
alwolutel^  necessary  to  make  such  an  investi- 
gatloa  legal.    The  report  of  the  Ecclesiastical 
<Jommissioners  has  been  referred  to  on  both 
sides.    Jt  certainly  is  not  usual  for  the  Court 
to  take  sncb  documents  into  consideration  for 
the  purpose  of  obtaining  assistance  in  the  con- 
struction of  acts  which  may  subsequently  have 
been  passed  ou  the  recommendation  of  the 
commissioners.    In  this  particular  instance  we 
may,  however,  f  afely  refer  to  the  report,  to  see 
what  was  the  state  of  the  law  at  the  time  it  was 
drawn  up.    It  is  a  report  drawn  up  by  persons 
of  the  greatest  eminence  and  learning,  and 
may  properly  be  referred  to  for  the  purpose 
I  have  mentioned.    Now  that  report  expressly 
states  that  at  that  time  the  greatest  di£Bcu]ty  ex- 
isted in  punishing  clergymen  for  many  ecclesi- 
astical ofiences ;  and  it  recommended  in  very 
strong  terms  the  introducjbion  of  a  new  and  more 
expeditious  mode  of  effecting  that  object.  Upon 
this  part  of  the  case  it  had  been  asked,  on  the 
part  of  the  dean,  where  could  have  been  the 
truth  of  that  statement,  and  where  the  neces- 
sity of  acting  on  that  recommendation,  if  the 
archbishop  possessed,  as  of  right,  the  power 
which  he  had  through  his  commissary  claimed 
to  exercise?    To  this  question  no  satisfactory 
answer  has  been  given  ;  and  indeed  it  seems 
to  us  quite  plain  that  it  was  to  supply  the 
defect  occasioned  by  this  very  want  of  power 
that  the  statute  in  question  has  been  passed* 
But  then  it  is  said  that  this  statute  was  not  in- 
tended to  apply  to  a  visitorial  power,  but  to 
the  ordinary  proceedings  In  the  eccle&iastical 
Courts.    Let  us  see  how  that  argument  is  jus- 
tified by  fiEu;t«.     Different  modes  of  dealing 
^rith  a  charge  of  this  sort  mav  be  enumerated ; 
such  as  inquiMoj  accusatio,  denunciation  where 
persons  had  come  to  answer  tho   sentence 
passed  by  the  ordinary  iu  his  Court.  All  these 
modes  of  proceeding  are  slow  and  costly ;  and 
in  this  stage  of  the  argument  it  was  asked,  and 
the  question  has  not  been  answered,  why,  if 
the  ordinary  possessed  the  power  now  claimed, 
had  such  expensive  proceeaings  been  resorted 
to,  in  order  to  bring  spiritual  persons  to  punish- 
ment >    It  is  tvell  known  that  in  fact  the  want 
of  the  power  now  claimed  formed  one  of  the 
reasons  for  the  employment  of  such  modes  of 
procedure,  and  also  for  introducing  the  present 


»/<f «  V.  Lucyf^  as  to  his  very  extensive  powers, 
has  I)een  cited.  Bot  we  must  observe  that  that 
was  a  case  in  which  nothing  was  decided  but 
the  general  power  of  an  archbishop  to  deprive ; 
and  that  that  power  might  be  exercised  in  a 
suit  regularly  instituted  in  his  metropolitical 
Court  against  one  of  his  suffragand  bishops  f 
and  that  such  suit  was  regularly  instituted^ 
though  the  articles  exhibited  were  made  re- 
turnable before  him  at  Lambeth,  instead  of 
before  him  in  the  iJourt  of  Arches.    Then  the 
case  of  Philips  v.  Bury,^  was  also  referred  to, 
with  the  view  of  shemng  the  great  powers  that 
may  be  exercised  by  a  visitor.  But  with  regard 
to  this  latter  case  it  is  to  be  observed  that  it  was 
the  case  of  a  charitable  foundation,  and  there 
the  powers  of  the  visitor,  being  the  founder, 
are  roost  extensive,  and  the  rules  which  apply 
to  visitors  in  other  cases  do  not  apply  there. 
These  cases,  therefore,  fail  in  establishing  the 
point  for  which  they  were  cited.    The  fact  of 
the  Court  of  Queen's  Bench  refusing  to  inter- 
fere with  the  functions  of  a  visitor  appointed 
by  and  acting  as  the  representative  of  the 
founder,  and  with,  and  in  his  right,  cannot  be 
a  ground  for  the  decision  of  this  Court  in  a 
case  like  the  present,  where  the  partv  visited 
takes  nothing  from  the  visitor,  and  cannot 
therefore  be  considered  to  hold  his  possessions 
subject  to  conditions  such  as  a  founder  would 
have  a  right  to  impose.    We  do  not  feel  that 
we  are  called  on  to  decide  whether  visitations 
in  general  are  to  be  considered  as  Courts,  and 
whether  complaints  or  charges  made  at  visita- 
tions are  to  be  treated  as  suits  in  Court ;  for  we 
think  it  perfectly  plain  that  the  complaint  made 
at  the  visitation  now  under  discussion,  and  de- 
cided upon  there,  does  bear  the  complete  cha- 
racter of  a  suit  or  proceeding,  such  as  could  only 
properly  be  enquired  of  in  a  court.   The  court 
of  the  commissary  here  must  be  considered  as 
an  Ecclesiastical  Court,  and  these  proceedings 
under  the  visitation  as  proceedings  in  a  Court. 
That  being  so,  it  is  clear  that  from  the  late 
statute  it  had  no  jurisdiction  to  proceed  in  the 
manner  it  has  done,  and  this  Court  is  therefore 
constrained  to  come  to  the  conclusion  that  the 
most  reverend  prelate,  in  so  far  as  he  has  pro- 
ceeded at  the  visitation  to  deprive  the  dean  of  his 
office,  has  acted  entirely  beyond  his  authority. 
Under  these  circumstances,  it  becomes  unneces- 
sary to  enter  minutely  into  other  objections  of  a 
less  extensive  kind.  But  there  is  one  point,  of  a 
technical  nature,  to  which  we  must  advert.    It 
was  argued  that  the  sentence  is  final,  and  that 
there  is  nothing  that  this  court  can  now  pro- 
hibit to  be  done;  that  there  is  not  even  a  con- 
tinuing court  to  which  the  writ  of  this  Court 

h  I  Ld.  Raym.  447,  639. 

i  I  Ld.  Raym.  5 ;  and  Shower's  Pari.  Cases, 
35,  where  the  judgment  given  in  the  Court 
below  Was  reversed. 
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can  be  addressed.  That  argument  requires  to 
l»e  narrowly  watched,  because  if  carried  out 
to  ihe  fullest  extent,  it  may  be  used  to 
give  effect  to  unlawful  proceeding,  merely 
because  they  have  been  brought  to  a  con- 
clusion. But  that  is  not  the  case  here;  for 
on  looking  at  the  sentence,  we  find  that  the 
archbishop  admonished  the  dean  not  to  exer- 
cise his  office  on  pain  of  the  greater  sentence 
of  excommunication,  and  the  court  was  ad- 
journed. It  was  afterwards  again  adjourned, 
and  so  continues  at  this  moment.  It  is  clear, 
therefore,  that  there  is  a  court  to  which  the 
writ  of  prohibition  may  now  be  addressed,  and 
it  can  be  addressed  to  the  archliishop  to  prevent 
him  from  proceeding  to  the  full  extent  indicated 
in  the  monition.  The  delay' has  not  been  the 
fault  of  tl^e  dean  ;  he  could  not  appeal  before 
the  sentence  wus  pronounced,  for  the  sentence 
of  deprivation  was  the  only  thing  done  beyond 
the  junsdiction  of  the  archliisbop.  Up  to  that 
point,  certainly  his  grace  bad  the  power  to 
inquire  with  a  view  lo  ulterior  proceedings  ; 
and  it  seems  that  the  LordChtincellor  discharfi^ed 
an  application  for  a  prohibition  made  betore 
sentence  pronounced,  on  that  very  ground. 
The  clear  conviction  of  the  Court  on  this  case 
18  not  embarrassed  by  the  opposite  judgment 
of  the  learned  civilian,  who  acted  as  commis- 
sary,  and  who  cannot  be  supposed  to  have 
adverted  to  the  statute.  The  Court  cannot 
but  believe  that  it  escaped  his  attention,  occu- 
pied as  it  was  by  a  great  variety  of  circura 
stances,  and  unaisisted  in  the  view  he  took  of 
his  office,  by  advocates  on  both  sides,  who  might 
have  discussed  before  him  the  question  of  the 
extent  of  his  jurisdiction.  If  we  felt  any  doubt 
on  the  subject,  we  should  undoubtedly  call  on 
the  Dean  of  York  to  declare  in  probibition ; 
but  after  the  long,  elaborate,  and  matured 
arguments,  enforced  with  consummate  ability 
by  counsel  of  the  highest  talents  and  learning* 
we  feel  that  we  owe  it  to  all  parties,  to  save 
delay  and  unnecessary  expense ;  that  we  owe 
it  to  the  public,  and  m  a  particular  manner  to 
the  church— to  encourage  no  doubt  where  we 
fed  aone  on  subjects  of  such  paramount  im- 
portance, so  deeply  affecting  its  rights,  its 
interests,  and  its  duties.  The  rule  for  a  pro* 
kibitidn  must  therefore  be  made  absolute. 

Rule  absolute  accordingly.  In  re  the  ^rch- 
bhhop  of  York  and  Dr.  Philiimore,T,  T.  1841. 
Q.  B.  F.  J. 

Gureii*ir  Senct)  practice  Court. 

PATHENT  OF  MONEY  INTO  COURT  IN  LIEU  OF 
BAIL.  —  REFERENCE  OF  CAUSE  AND  ALL 
MATTERS  IN  DirFERBNCS. — AWARD.^AF- 
PLICATION  OF  MONET. 

The  defendant  wag  arrested /or  1000/.,  which 
sum  was  deposited  in  Court  in  lieu  of  hail. 
The  eauset  and  all  matters  in  difference, 
were  re/erred,  and  the  arbitrator  found  the 
defendant  to  tte  indebted  to  the  plaintiff  in 
666/.  2s,  IO//.9  in  respect  of  the  eause,  anrt 
III' 1079/.  in  respect  </  other  matters  in 
difference.  The  Court,  upon  motion  by  the 
plaintiff  ordered  the  sum  of  6661,  2s.  lOd. 
to  be  paid  out  of  Court  to  him,  but  r^sed 


to  make  it  a  part  of  the  same  rule  that  ike 
residue  should  be  handed  over  to  the  drfen* 
dant. 

In  this  cause  the  defendant  was  arrested  at 
the  suit  of  the  plaintiff  for  1000/. ;  that  sam 
was  deposited  in  lieu  of  bail,  under  the  43  G.  3, 
c.  46,  and  paid  into  Court  pursuant  to  7  &  B 
0>  4,  c.  71.  The  cause,  and  all  matters  in 
difference,  were  then  referred  to  an  arbitrator, 
who  awarded  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  666/.  2s.  \0d,  in 
respect  of  the  cause,  and  in  1079/.  in  respect 
of  other  matters  in  difference. 

The  plaintiff  now  sought  by  motion  to  have 
the  sum  of  666/.  2s.  lOi/.  paid  out  of  Court  to 
him,  being  a  portion  of  the  1000/. 

Cause  was  shewn  on  behalf  of  the  defendant. 
The  pluntitf 's  motion,  it  was  admitted,  could 
not  be  refused,  but  it  was  urged  that  the  rule 
should  be  drawn  up  with  the  additional  term 
engrafted  upon  it,  tnat  the  residue  should  be 
handed  over  to  the  defendant. 

On  behalf  of  the  plaintiff,  it  was  contended 
that  the  Court  would  not  adopt  this  course, 
for  that  there  was  a  large  balance  due  to  the 
plaintiff  in  respect  of  the  matters  in  difference, 
and  that  the  object  of  the  defendant  must  be 
made  the  subject  of  a  separate  application. 

Wightman,  J. — I  think  that  in  strictness  the 
term  sought  to  he  engrafted  on  this  rule  cannot 
be  imposed,  if  it  is  objected  to.  That  portion 
of  the  case  must  be  the  subject  of  a  distinct 
application,  when  the  pluntiff  will  have  an 
opportunity  of  answering  by  affidavit  the  de- 
fendant's  allegations.  The  present  rule  must 
be  absolute  in  its  terms. 

Rule  absolute. 

neohald  in  support  of  the  motion ;  Peters* 
dorff,  cantrh. 

Fowle  V.  Steinheller,  T.  T.  1841.  Q.  B.  P.  €• 

THE  EDITOR'S  LETTER  BOX. 

We  believe  that  the  method  of  communica* 
tion  recommended  by  a  correspondent,  in  the 
cases  of  unsuccessful  candidates  is  already 
adopted. 

The  letters  of  "A  Constant  Reader*') 
J.  T. ;  "  Aspiro" ;  J.  T.  C.  ;  ''A  Sub- 
scriber;" "Norma," and  "Egoquoquc";  have 
been  received.         « 

We  think  the  subject  of  the  Horiemanshtp 
of  Lawyers  may  be  postponed  for  the  present. 

In  the  list  ot  counsel  attending  the  Chancery 
Courts,  printed  in  the  last  number  of  the 
Legal  Observer,  it  is  stated  that  Mr.  Bethell 
attends  only  at  the  Court  of  the  Vice  Chan- 
cellor of  England, — we  are  informed,  he  also 
attends  the  Lord  Chancellor's  Court. 

In  consequence  of  several  additions  Cand  we 
trust  improvements)  in  tlie  Legal  almanac,  it 
will  not  ne  published  for  some  days  to  come.*- 
As  it  is  bur  desire  to  make  the  work  in  all 
respects  useful  to  the  profession,  we  have  de- 
ferred it  a  short  time  to  give  all  the  new  ap- 
pointments. 

The  Analytical  Digest  of  all  the  Oaaea  rv 
ported  in  all  the  CourU,  will  be  publiahed 
next  Saturday. 
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SATURDAY,  NOVEMBER  20,  1841. 


— -  **  Qnod  magii  ad  no* 

Pertinet,  et  nefcire  malum  est,  agitamus. 


HOKAT, 


THE  PUNISHMENT  OF  DEATH. 

Ws  hare  already  printed  the  act  of  but 
seasion,  which  reduced  the  punishment  of 
death  to  stiil  narrower  limits  than  before ; 
(see  22  L.  0.  d91)»  but  we  may  here  con- 
sider its  precise  effect. 

By  Stat.  15  Geo.  2,  c.  13,  and  37  Geo.  3, 
c.  46,  s.  6,  officers  or  servants  of  the  Bank 
of  England,  secreting  or  embezzhng  any 
note,  bill,  warrant,  bond,  deed,  security, 
money  or  effects,  entrusted  with  them  or 
with  the  company,  were  guilty  of  felony, 
and  punishable  with  death,  and  the  same 
punishment  was  awarded  by  stat.  24  G.  2, 
c.  1 1,  to  officers  and  servants  of  the  South 
Sea  Company.  By  stat.  55  Geo.  3,  c.  184, 
the  privately  using  any  stamp  or  die  relating 
to  any  stamp  duty,  or  fraudulently  cutting 
oS  the  impression  of  any  stamp  or  die  from 
any  vellum,  parchment  or  paper,  vrith  in- 
tent to  use  the  same,  was  punishable  with 
death ;  so,  by  stat.  55  Geo.  3,  c.  185,  was 
the  transposing  from  one  piece  of  gold  or 
silver  plate  to  another,  or  to  any  vessel  or 
ware  of  base  metal«  any  impression  on  any 
gold  or  silver  plate,  or  exposing  such  gold 
or  silver  or  ware  of  base  metal,  having  any 
mark,  stamp  or  die,  with  intent  to  demand. 
By  stat.  6  Geo.  4,  c.  85,  s.  18,  returning 
from  transportation  after  having  been  trans- 
ported from  St.  Helena,  was  idso  liable  to 
capital  punishment. 

All  these  offences  have  now  ceased  to  be 
regarded  as  worthy  of  so  severe  a  punish- 
ment, and  it  has  accordingly  been  removed 
from  crimes  of  a  similar  class;  and  by 
sect.  1  of  the  present  act,  transportation  for 
life^  or  for  any  term  not  less  than  seven 
years,  is  substituted  for  the  punishment  of 
death. 

By  stat.  7  &  8  Geo.  4,  c.  50,  s.  8,  the 
demoBahing  a  church  or  chapel  or  erection 
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used  in  carrying  on  a  trade,  or  any  ma« 
chinery  in  any  factory  or  mine,  was  punish-* 
able  with  death.  By  s.  2  of  the  present 
act,  the  punishment  is  now  reduced  to 
transportation  for  seven  years  or  imprison- 
ment  for  three. 

But  by  far  the  most  important  alteration 
made  in  our  penal  law  by  the  present  act* 
is  with  respect  to  the  crime  of  rape.  The 
punishment  of  this  crime  has  varied  con- 
siderably in  different  periods  of  our  history. 
By  the  Saxon  law  it  was  punished  with 
death ;  by  William  the  Conqueror,  with 
castration  and  loss  of  eyes,  but  in  the  reign 
of  Edw.  1,  the  punishment  was  mitigated 
to  two  years'  imprisonment  and  a  fiue  at 
the  king's  will.  In  the  reign  of  Elizabeth 
it  again  became  punishable  with  death,  and 
this  was  confirmed  by  stat.  9  Geo.  4,  c.  31, 
s.  16,  and  continued  law  until  the  present 
year.  The  judges  have,  however,  very 
rarely  of  late  left  a  prisoner  for  execution 
for  this  offence ;  and  by  s.  3  of  the  present 
statute,  the  crime,  whether  committed  on  a 
woman  or  a  child  of  ten  years,  is  now 
punishable  only   with  transportation  for 

These  are  all  the  alterations,  with  respect 
to  the  punishment  of  death,  made  by  this 
statute ;  but  by  s.  4,  it  is  enacted,  that  im- 
prisonment awarded  for  any  offence  under 
the  act,  may  be  with  or  without  hard  la- 
bour, and  solitary  confinement  may  also  be 
directed,  whether  the  same  be  with  or 
without  hard  labour,  not  exceeding  one 
month  at  a  time.  This  is  simply  carrying 
out  the  provisions  of  stat.  1  Vict.  c.  90, 
88.  3  and  5.  By  s.  6,  none  of  the  offences 
within  the  act  are  to  be  tried  at  any  general 
or  quarter  sessions. 

It  is  only  further  to  be  observed  that  the 
act  came  into  operation  on  the  first  day  of 
October  last. 
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The  crimes  now,  punishable  with  death 
appear  to  be,  1.  Treason.  2.  Murder.  3. 
Unnatural  offences.  4.  Setting  fire  to  any 
king^s  ship  or  stores.  5.  Causing  injury 
to  IHe  with  intent  to  murder.  6.  Burglary 
accompanied  witti  ^an-  atteinpt  to  mui^er. 
7.  Robbery,  accompanied  with  stabbing  or 
wounding.  8.  Setting  fire  to  a  dwelling- 
house,  any  person  being  therein.  9.  Setting 
fire  to,  casting  away,  or  otherwise  destroy- 
ing ships,  with  intent  to  murder  any  person. 
10.  Eidiibiting  false  lights,  with  intent  to 
bring  ships  into  danger;  and  11.  Piracy, 
accompanied  with  stabbing  &c.  But  of 
these  it  seems  to  us  that  the  general  in- 
clination and  practice  appears  to  be  rather  to 
lean  towards  diminishing  than  increasing 
the  number ;  nor  do  we  consider  the  time 
Tery  distant  when  our  list  of  capital  crimes 
will  be  reduced  to  the  two  first. 


NOTBS  ON  EQUITY. 


aSCSIVBR  6  ALLOWANCE. 

A  tiECBtTBR,  though  he  passes  his  accounts 
and  pays  his  balance  regularly,  is  not  en- 
titled to  make  interest  for  his  own  benefit 
of  monies  which  come  into  his  hands  in 
his  character  of  receiver,  during  the  inter- 
Tals  between  the  time  of  passing  his  ac- 
counts ;  Shaw  V.  Rhodes,  2  Russ.  539  ;  and 
if  he  does  not  regularly  account  and  pay  in 
his  balances,  he  is  liable  to  be  charged  with 
interest  on  the  money  in  his  hands,  and  to 
be  depfived  of  his  salary.  White  v.  Lady 
Lincoln,  8  Yes.  371  ;  Poite  v.  Leighton,  15 
Vcs.  273.  The  allowance  to  a  receiver 
appointed  by  the  Court  depends  on  the 
degree  of  difficulty  or  facility  experienced 
in  the  collection.  There  is  no  general  rule 
on  the  subject.  When  the  receipts  consist 
of  rents  of  freehold  and  leasehold  estatea, 
5/.  per  cent,  upon  the  amount  received  is 
frequently  allowed.  If  there  be  any  spe- 
cial difficulty  in  collecting  the  rents  on 
account  of  the  sums  being  extremely  small, 
or  of  the  payments  being  very  frequent,  or 
weekly  payments,  then  the  allowance  is 
increased ;  on  the  other  hand,  if  there  should 
be  very  great  facility  in  receiving  the  rents, 
then  less  than  5i.  per  cent,  is  allowed.  It 
may  be  increased  if  there  be  any  extraordi- 
nary difficulty,  or  diminished  if  there  be 
any  extraordmary  facility  in  the  collection. 
Per  Lord  Longdate,  M.  R.,  Day  v.  Craft,  2 
Beav.  492. 

SRRVAKT  OP  LUNATIC 

On  a  reference  to  the  Master,  it  appeared 
among  other  things,  that  John  Wright  had 
lived  with  the  lunatic,  as  his  personal  ser- 


vant from  the  year  1817f  dowa  to  the 
month  of  June,  1840,  but  hia  age  and  in- 
firmities having  rendered  him  incapable  of 
giving  that  attention  to  the  lunatic  whieh 
bu  nudady  requked,  it  was  considered  ne- 
cessary that  he  should  retire  from  the 
lunatic's  service,  and  that  his  place  should 
be  taken  by  a  more  active  person.  The 
Master,  among  other  things,  reported  that 
an  allowance  of  60/.  per  annum  should  be 
made  to  John  Wright.  The  next  of  kin 
consenting,  the  Lord  Chancellor  said  he 
thought  the  proposal  as  to  the  old  servant 
very  reasonable,  but  asked  whether  there 
was  any  precedent  for  it.  On  a  subsequent 
day,  Mr.  Sideboitam  stated  that  no  prece- 
dent could  be  found,  but  that  he  was  in- 
structed to  say,  on  behalf  of  the  Committee, 
that  they  were  satisfied  that  the  allowance 
was  one  which  the  lunatic,  if  he  should 
ever  recover,  would  approve,  and  the  Lord 
Chancellor  ipade  the  order.  In  re  Caryefort, 
1  Cr.  &  Ph.  76. 

LONG  ANNUITIES. 

Where  a  testator,  possessing  long  an- 
nuities and  money  in  diflerent  funds,  be- 
queathed the  residue  of  his  estate  to  A,  for 
life,  and  after  her  death,  he  gave  certain 
stock  legacies,  and  whatever  might  remain, 
to  B.,  it  was  held  that  the  long  annui- 
ties ought  to  be  converted  for  the  benefit 
of  the  parties  in  remainder.  The  general 
rule  on  the  subject  was  thus  laid  down  by 
Lord  Langdale,  M.  R.— Where  a  testator 
has  given  an  estate,  or  the  residue  of  an 
estate,  to  persons  in  succession,  as  to  one 
for  Hfe,  with  remainder  to  another  person ; 
the  Court  presuming  that  the  testator  in- 
tended the  remainder-man  should  have 
something,  will  so  deal  with  the  property, 
if  it  be  a  property  that  is  wearing  out  and 
may  terminate  during  the  life  estate,  so  as  to 
secure  the  accompl£hment  of  that  inten- 
tion, and  give  the  remainder  man  some- 
thing ;  for  that  purpose  it  will  convert  the 
perishable  into  a  permanent  property,  and 
give  the  income  which  arises  from  it  to  the 
person  entitled  for  life  in  succession,  and 
preserve  the  capital  for  the  person  entitled 
in  remainder.  "  But  if,  upon  the  construc- 
tion of  the  will,  it  appears  the  testator  had 
another  intention,  that  is  to  say,  an  inten- 
tion to  give  to  one  or  more  persons  who 
are  to  take  for  lives,  or  during  a  succession 
of  lives,  the  enjoyment  of  the  property,  in 
the  state  he  left  it  at  the  time  of  his  death, 
then  the  Court  will  carry  that  intention 
into  effect."  Lichfield  v.  Baker,  2  Beav. 
487 ;  and  see  as  to  this,  Mills  v.  Mills,  7 
Sim.  501  ;  Bathune  v.  Kennedy,  I  Myl.  & 
|C.  114;  Vincent  v.  Newcombe,  1  You.  599. 
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THE  DOCTRINE  OF  ACQUIESCENCE- 


Tbs  rule  that  '*  sileuce  gives  consent/*  is 
a  itriedy  equitable  doctrine.  If  a  person 
hare  a  ng^t  or  interest,  and  he  choose  not 
to  enforce  it  for  a  considerable  time,  the 
presumption  will  arise  that  he  has  either 
waived  it,  or  has  consented  to  be  deprived 
of  its  enjoyment;  and  this  doctrine  is  one 
of  very  extensive  application. 

In  Janes  v.  The  Royal  Canal  Con^^any,^ 
Lord  Manners,  J.  C,  held  that  it  waa  the 
dsaSq  of  a  party  seeing  a  nuisance  in  pro- 
gress to  give  notice  to  the  party  erecting 
the  nnisanoe^  of  his  intention  to  object ; 
and,  in  two  cases,  a  Court  of  Equity  has 
gone  to  the  extent  of  holding  that  such  an 
omission  wonld  give  the  adverse  party  an 
equity  to  prevent  the  party  concealing  his 
right,  or  apparently  acquiescing  in  the  nui- 
sance, from  asserting  his  title  at  law  to 
compensation  for  the  nuisance  when  ef- 
fected. This  was  done  in  the  case  of  The 
Watercourse!*  and  that  of  Short  v.  Taylor,^ 
where  injunctions  were  granted  to  restrain 
actions  for  nuisances,  because  the  plaintiff 
at  law  had  encouraged  them.  It  is  a  still 
stronger  case  where  one  party  has  suffered 
another  to  expend  money  on  property,  in 
which  case  the  party  having  the  legal  right 
will  be  restrained  from  its  exercise;*  and 
although  this  has  usually  happened  where 
there  was  some  privity  between  the  parties, 
as  for  instance,  that  of  landlord  and  tenant, 
or  principal  and  agent,  yet  it  is  con- 
ceived the  principle  is  not  confined  to 
such  cases. 

In  a  recent  case,«  this  doctrine  has  been 
acted  on  with  respect  to  a  nuisance,  and 
Lord  Cottenham,  C,  has  laid  it  down,  that 
a  party  may  so  encourage  another  in  the 
erection  of  a  nuisance  as  to  give  the  adverse 
party  an  equity  to  restrain  him  from  re- 
covering damages  at  law  for  such  nuisance 
when  completed. 

"  It  was  there  alleged  that  there  was  suffi- 
cient in  what  the  bill  stated  to  have  been 
the  conduct  of  Lord  Jersey  with  respect  to 
these  works,  to  preclude  him  from  the  right 
of  treating  them  as  a  nuisance.  The  allega- 
tion in  the  bill  was,  that  whilst  the  erection 
of  these  works  was  in  progress,  he  was 
aware  of  it,  and  that  he  encouraged  it.  Of 
course  it  must  be  assumed,  on  a  demurrer, 
that  what  the  bill  alleged  was  true,  and  the 
only  question  was,  wheUier,  if  the  facts  were 

»  2  Molloy,  319. 

«»  2  Eq.  Ca,  Ab.  622.  c /«^. 

«»  Urti  CtMfftvr  V.  Lewis.  1  Yo.  &  (Jol.  427. 
e  fFiiham  v.  Earl  of  Jersey,  I  Cr.  &  Ph.  91. 


established  as  they  werealleged*  a  case ex-^ 
isted  in  which  the  pkintiff  waa  entitled  to 
the  interposition  which  he  prayed.*' 

His  Lordship  reviewed  the  authorities 
and  thus  continued.  *<Tliat  being  the 
state  of  the  authorities,  if  I  were  to  ai* 
low  this  demurrer,  I  should  of  course  be 
understood  as  saying,  and  I  should  in  fact 
be  saying,  that  no  case  was  stated  on  tfaia 
bill  which,  if  proved^  would  entitle  the 
plaintiff  to  the  interposition  of  the  Court. 
There  is  no  fact  before  me  to  call  for  any 
opinion  as  to  what  degree  of  encouragement 
or  what  circumstances  leading  to  eneom« 
ragement,  would  be  sufficient  for  that  pur-* 
pose.  But  I  think  it  quite  clear  that  there 
is  in  this  bill  sufficient  allegation  to  make 
it  competent  for  the  plaintiff  to  give  such 
evidence  as  would  operate  in  raising  an 
equity  against  the  title  asserted  by  a  party 
claiming  compensation  at  law  for  a  nuisance. 


NEW  ORDER  IN  CHANCERY 

RELATING  TO 

DISTRINGAS  ON  STOCK. 


Wednesday,  the  17  th  day  of  Nov.  1841. 

The  Right  Honourable  John  Singleton 
Lord  Lyndhurst,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls ;  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice  Chancellor  of  England ;  the  Honour- 
able the  Vice  Chancellor  James  Lewis 
Knight  Bruce,  and  the  Honourable  the  Vice 
Chancellor  James  Wigram,  and  in  pursu- 
ance of  an  act  passed  in  the  fifth  year  of 
the  reign  of  her  present  Majesty,  intituled 
An  Act  to  make  further  provisions  for  the 
Administration  of  Justice,'  doth  hereby 
order  and  direct  in  manner  following,  that 
is  to  say — 

"  1 .  That  any  person  or  persons  claiming 
to  be  interested  in  any  stock  transferable 
at  the  Bank  of  England,  standing  in  the 
name  or  names  of  any  other  person  or  per- 
sons, or  body  politic  or  corporate,  in  the 
books  of  the  Governor  and  Company  of  the 
Bank  of  England,  may,  by  his  or  their 
solicitor,  prepare  a  writ  of  distringas,  pur- 
suant to  the  said  act,  in  the  form  set  out  in 
the  first  schedule  to  the  said  act,  and  may 
present  the  same  for  sealing  at  the  subr 
poena  office. 

"2.  'Kiat  upon  the  presentment  of  such 
writ  for  sealing,  and  on  leaving  with  the 
patentee  of  the  subpoena  office  an  affidavit. 
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dnly  sworn  by  the  person  or  one  of  tlie 
jyersons  applying  for  such  writ,  or  his  soti- 
citor,  before  one  of  the  Masters  or  Masters 
Extraordinary  of  this  Court,  in  the  form 
set  out  at  the  foot  of  these  orders,  the  same 
writ  shall  (in  conformity  with  the  orders  of 
this  court  for  issuing  and  sealing  writs  of 
subpcena)  be  forthwith  sealed  with  the  seal 
of  the  subpoena  office,  and  such  writ,  when 
sealed,  shall  have  the  same  force  and  va- 
lidity as  the  writ  of  distringas  heretofore 
issued  out  of  the  Court  of  Exchequer. 
**  3.  That  such  writ  of  distringas,  and  all 

Srocess  thereunder,  may  at  any  time  be 
ischarged  by  the  order  of  this  court,  to  be 
obtained,  as  of  course,  upon  the  petition  of 
the  party  on  whose  behalf  the  writ  was  is- 
sued, and  to  be  obtained  upon  the  appUca- 
tion  by  motion  or  notice,  or  by  petition 
duly  served,  of  any  other  person  claiming 
to  be  interested  in  the  stock  sought  to  be 
affected  by  such  writ.  And  that  upon  or 
after  such  appUcation,  such  costs  thereof, 
ftnd  in  relation  thereto,  and  to  the  said 
writ,  as  to  this  court  shall  seem  just,  may, 
if  tlds  court  shall  think  fit,  be  awarded  and 
ordered  io  be  paid  by  the  person  or  per- 
sons who  obtained  such  distringas,  or  upon 
an  application  by  any  other  person  or  per- 
sons, oy  such  person  or  persons. 

"  4.  That  the  governor  and  company  of 
the  Bank  of  England  having  been  served 
with  such  writ  of  distringas,  and  a  notice 
not  to  permit  the  transfer  of  the  stock  in 
such  notice,  and  in  the  said  affidavit  speci- 
fied, or  not  to  pay  the  dividends  thereon, 
and  having  afterwards  received  a  request 
from  the  party  or  parties  in  whose  name  or 
names  such  stock  shall  be  standing,  or  some 
person  on  his  or  their  behalf,  or  represent- 
ing him  or  them,  to  allow  such  transfer,  or 
to  pay  such  dividends,  shall  not  by  force, 
or  in  consequence  of  such  distringas,  be 
authorised  without  the  order  of  this  court 
to  refuse  to  permit  such  transfer  to  be  made, 
or  to  witlihold  payment  of  such  dividends 
for  more  than  eight  days  after  the  date  of 
such  request. 

^'5.  That  upon  leaving  such  affidavit,  as 
aforesaid,  with  the  patentee  of  the  subpoena 
office,  there  shall  be  paid  to  such  patentee 
the  sum  of  one  shiUing  for  filing  such  affi- 
davit. And  that  within  twenty-four  hoi^rs 
from  the  time  when  such  affidavit  shall  be 
so  left,  the  said  patentee  shall  pay  the  said 
« sum  of  one  shilhng  to  the  derk  of  the  affi- 
davita,  and  cause  such  affidavit  to  be  filed 
and  registered  at  the  office  of  such  derk 

"6.  That  upon  the  sealing  of  such  writ 
of  distringas  the  sum  of  five  shillings  and 
svq[>ence  shall  be  paid  to  the  patentee  of 
the  subpoena  office,  and  that  out  of  such 


sum  the  said  patentee  shall  pay  theaimi  of 
four  shillings  to  the  Accountant  General, 
to  be  by  him  placed  to  the  credit  of  the 
account  entitled  '.The  Suitors'  Fee  Fund 
Account.' 

"  7.  That  for  and  in  respect  of  the  pre- 
paration and  service  of  such  writ  of  dintrm" 
gas,  and  the  precipe  and  attendance  in 
resp^  thereof,  such  costs  shall  be  allowed 
as  by  the  rules  and  practice  of  this  court 
are  allowed  for  the  preparation  and  service 
and  attendance  in  respect  of  a  writ  of  sub- 
poena to  answer  a  bill. 

"  FORM  OP  AFFIDAVIT. 

"  't.  Z.  (the  name  of  the  party  on  whose 
behalf  the  writ  is  sufed  out)  v.  The  Gover- 
nor and  Company  of  the  Bank  of  England. 

"  I,  A.  B.,  of  ,  do  solemly  swear 

that,  according  to  the  best  of  my  know- 
ledge, information,  and  beUef,  I  am  (or  if 
the  affidavit  is  made  by  the  solicitor,  CD., 
of  is)  bond  fids  and  beneficiaUy  in- 

terested in  the  stock  hereinafter  particularly 
described  ;  that  is  to  say  [here  specify  the 
amount  of  the  stock  to  be  affected  by  the 
writ,  and  the  name  or  names  of  the  person 
or  persons,  or  body  politic  or  corporate,  in 
whose  name  or  names  the  same  shall  be 
standing].  And  that  I  have  reason  to  be- 
lieve, and  do  believe,  that  there  is  danger 
of  such  stock  being  dealt  with  in  a  manner 
prejudidal  to  my  interest  [or  to  the  interest 
of  the  said  C.  D.,  (as  the  case  mag  6f)]. 


(Signed) 


"LYNDHURSf,  C. 

Langdale,  M.R. 
Lancelot  Shadwbll,  V.C. 
J.  L.  Knight  Bruce,  V.C. 
James  Wigram,  Y.C." 


These  Orders  will  materially  facihtate  the 
practice  of  restraining  the  transfer  of  stock, 
by  enabling  the  soUcitor  to  issue  the  dis- 
tringas himself,  without  the  delay  which 
would  be  occasioned  by  its  being  prepared 
in  the  Six  Clerks'  Office.  A  single  day  is 
on  many  occasions  of  the  greatest  import- 
ance. 

The  orders  of  the  11th  instant  for  the  distri- 
btttioD  of  the  judicial  business  of  the  Courts, 
which  were  printed  in  our  last  Number,  were 
examined  with  aa  office  copy  of  the  onlgiDal 
Orders.  Another  publication^  s^d  to  be 
"  authorised/'  contains  several  inaccuracies. 
They  are,  however,  of  a  verbal  nature,  and  not 
of  much  con$e<|uence. 
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WeiMwe  heard  of  lome  claim  on  the  part  of 
8B  offifer  of  die  Court  to  a  eopfftigU  in  the 
Geoeral  Orders  issaed  by  the  Judges,  as  if 
suoh  Orders  were  private  property,  but,  ou  re- 
consideratioxi,  we  have  no  doubt  that  the  offi- 
cer will  p^xeive  that  as  these  Orders  are 
intended  to  affect  the  rights  and  interests  of 
the  suitors  and  practitioners  of  the  Courts  and 
are,  or  ought  to  6e,  promulgated  in  open  Court, 
widiout  which  neither  practitioner  or  suitor 
coold  be  "  affiected  with  notice,"  it  is  impos- 
sible there  can  be  any  exclusive  right  to  print 
them. 

In  the  Common.  Law  Courts,  when  a  new 
rale  is  made,  it  is  read  by  the  proper  officer  in 
an  the  Courts,  and  immediately  appears,  as 
well  in  the  newspapers  as  the  legal  periodicals, 
amongst  tlie  other  decisions  and  proceedings 
of  the  Courts.  It  surely  cannot  be  maintained 
that  the  Judges  of  the  Courts  of  Equity  may 
make  a  written  brd«r  and  deliver  it  privately 
to  one  of  the  officers  of  the  Court  with  authority 
to  print  it  in  any  manner,  and  publish  it  at  any 
time,  and  at  any  price  that  he  pleases ;  and 
that  such  is  to  be  the  only  mode  of  communi- 
catmg  to  the  pul)lic  and  the  profession  those 
Rules  and  Orders  of  the  Court  by  which  the 
suitors  and  practitioners  are  to  be  bound.  We 
conceive  that  we  shall  but  properly  discharge 
our  duty  in  continuing  to  communicate  to  our 
readers  the  earliest  intelligence  on  all  matters 
of  Law  and  Practice,  and  we  have  no  doubt  that 
if  the  matter  should  be  brought  before  any  of 
the  Judges  who  preside  over  the  Courts  of 
Chancery,  they  will  approve  of  our  making 
known  their  Orders,  without  the  due  promul- 
gation of  which,  it  is  manifest  that  the  business 
of  the  Courts  will  frequently  be  impeded. 


QUESTIONS 

AT  THE  EXAMINATION, 

Michaelmas  Term,  1841. 

FRBLIMIVART. 

Where,  and  with  whom,  did  you  serve  your 
clerkship  ? 

State  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally 
applied  yourself  during  your  clerkship } 

Mention  some  of  the  principal  law  books 
.  you  have  read  and  studied. 


OOMMOK  AKD  STATtHS   LAW,  AND  tUAOttCE 
OF  TBB  COUETB, 

Notice  to  Quit, 
What  notice  to  quit  'should  be  given  to  a 
tenant  who  holds  under  a  yearly  tenancy  ? 
May  it  be  given  at  any  time  iif  the  year  ? 
or  must  it  have  reference  tx>  any,  aivi 
wliat  particular  period  ? 

Ejectment. 
If  a  tenant  be  served  with  an  ejectment, 
and  his  landlord  wish  to  defend,  is  he 
allowed  to  do  so ;  and  if  so,'  how  does  he 
obtain  leave  to  do  it  ? 

Choee  in  Action. 
Describe  the  nature  of  a  chose  in  action. 

Bond. 
If  A.  give  a  bond  to  B.  for  100/.,  and  B. 
assign  the  bond  to  C,  and  C.  bring  an 
action  to  recover  the  amount^  in  whose 
name  should  the  action  be  brought  ? 

Form  of  Action. 
Suppose  A.  indebted  to  B.  100/.  for  goods 
sold  and  delivered,  in  what  form  or  fansa 
of  action  can  B.  recover  the  debt  ? 

Pleading. 
Suppose  a  party  has  four  days'  time  to  plead 
given  to  him  by  a  judge's  order,  dated  on 
Monday,  November  1 ;  when  must  he 
plead,  so  as  to  prevent  judgment  being 
signed  against  him  by  default  ? 

JSvidence. 
Will  a  deed  ever,  and  when,  prove  itself, 
without  calling  the  attesting  witnesses  ? 

Triah. 

Are  the  Superior  Courts,  or  a  Judge  of  such 
Courts,  authorized  in  any,  and  what  cases, 
to  direct  a  cause  to  be  tried  before  a  sheriff  > 

Is  there  any,  and  what,  difference  in  the 
mode  of  trial  of  issues  in  law  and  issues 
in  fact?  and  how  are  such  respective 
issues  tried  ? 

If  a  plaintiff  make  default  in  proceeding  to 
the  trial  of,  his  cause,  is  there  any,  and 
what,  course  by  which  a  defendant  can 
bring  the  cause  on  to  trial  f 

Nisi  Prius. 

What  is  the  derivation  and  meaning  of  the 

term  "  nisi  prius,"  as  Applied  to  the 

Courts  holden  for  the  trial  of  causes  in 

the  Superior  Courts  of  Westminster  Hall  ? 

Bill  of  Exchange. 
Where  a  defendant,  in  an  action  brought 
against  him  as  acceptor  of  a  bill  of  ex- 
change, suffers  judgment  by  default;  bow 
should  the  plaintiff  proceed  to  ascertain 
the  amount  due  to  hiiti  ?  Is  there  one 
mode  of  proceeding  only,  or  more  than 
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oner?  'and  if  more'  than  one,  whlcfa  ia  tlie 

most  usual  mode  ? 

Catts. 
If  a  cause  be  tried  by  a  special  jury  obtained 

by  the  plaintiff,  and  he  succeed  in  getting 

a  verdict,  and  the  Judge  omit  to  certify 

that  it  was  a  prd^  cause  to  be  so  tried ; 

on  whom  wUl  the  costs  of  the  special 

jury  fall? 
Suppose  a  trial  had,  and  a  r^le  for  a  new 

tnal  afterwards  made  absolute,  and  such 

rule  to  be  sileut  as  to  costs ;  what  is  the 

result  as  to  the  costs  of  the  trial  already 

had? 
Suppose  a  juror  be  withdrawn  on  the  trial 

of  a  cause,  what  is  the  result  as  to  the 

costs  of  the  trial ) 

CONVKTAKCIKO. 

Estates. 

Where  it  is  propofied  to  convey  an  estate 
by  lease  and  release,  can  the  lease  be 
dispensed  with  under  any,  and  what,  cir- 
cumstances ;  and  under  what  authority  ? 

What  is  a  legal,  and  what  is  an  equitable 
estate  ?  and  give  an  instance. 

Where  an  estate  is  limited  to  A,  for  life, 
with  power  to  grant  leases  for  twenty-one 
years,  and  A,  conveys  all  his  estate, 
right,  and  interest  to  ^.  ?  can  B,  ^execute 
the  power,  or  grant  a  lease  for  any,  and 
what,  term  of  years  ? 

ii.,  on  his  marriage,  limited  a  freehold  es- 
tate to  the  use  of  himself  for  life,  with 
remainder  to  the  use  of  his  first  and  other 
sons  successively  in  tail,  with  remainder 
to  the  use  of  B,  in  fee.  Are  either,  and 
which,  of  the  above  remainders  vested  or 
contingent  ? 

How  may  dower  be  barred  or  prevented  ? 

What  is  the  nature  of  an  equity  of  redemp- 
tion, and  how  can  it  be  destroyed  ? 

What  is  an  estate  in  joint  tenancy,  and  how 
may  such  estate  be  severed  ? 

What  is  a  tenancy  by  the  curtesy  of  Eng- 
land? 

What  are  the  proper  words  for  creating  an 
estate  tail  by  deed  ? 

Mortgages, 
A  mortgagee  in  fee  dies  intestate  ?  in  whom 

do  the  estate  Und  money  vest  ? 
What  is  the  effect  of  cancelling  or  destroy* 
ing  a  mortgage  deed  on  payment  of  prin- 
cipal and  interest  ? 

Lease, 
At  the  expiration  of  a  lease  for  a  year,  is 
any,  and  what  notice  required } 

Trust. 
On  payment  of  purchase  money  to  trustees, 
what  is  to  be  attended  to  on  the  part  of 
the  purchaser? 


Execuiofi 

The  assignee  of  a  term  appointed  A,  ^^-^ 
entor,  who  died  intestate;  €,-  took  out 
administration  to  ^.,  and  died,  appoint- 
ing jD,  executor.  Who  is  the  proper 
party  to  assign  the  term  ? 

Descent. 
What  is  a  succession  per  stirpes,  and  what 
per  capita  ? 

EQUITY,  AND  FRACTICB  OF  THB  COUaTS. 

Principles  of  Equity, 

Where  an  injury  to  property  is  apprehended, 
will  a  Court  of  Equity  assist  ?  and  how  ? 
and  for  what  injuries  will  the  Court 
apply  a  remedy  ? 

If  a  loss  to  an  estate  occur  by  a  breach  of 
trust  on  the  part  of  an  executor  or  trus- 
tee, and  a  profit  arise  to  the  same  estate 
by  any  other  act  on  the  part  of  the  exe- 
cutor, contrary  to  the  trusts  of  the  will 
or  deed ;  is  the*  executor  in  the  first  in- 
stance liable ;  and,  in  the  latter  case,  can 
he  set  off  any  gains  to  the  estate  from 
any  losses  that  have  occurred  by  his  breach 
of  trust? 

If  a  trustee  or  agent  purchase  an  estate 
which  he  is  employed  to  sell,  will  a  Court 
of  Equity  protect  the  sale  ?  and  give  a 
reason  for  your  answer. 

What  is  necessary  to  be  done  in  order  to 
obtain  from  another  an  account  of  monies 
come  to  his  hands  as  executor,  trustee, 
or  agent? 

In  the  case  of  a  receiver  being  appointed  of 
a  real  estate,  to  what  amount  is  he  re- 
quired to  give  sureties  for  the  due  per- 
formance of  his  duty  ? 

'  After  such  receiver  has  received  the  rents 
and  paid  all  outgoings,  what  i?  his  duty 
with  respect  to  the  balance  in  his  hands  ? 

If  a  party  interested  in  a  fund  in  Court 
assign  it  to  another  as  a  security  for  a 
debt,  what  is  the  course  to  be  pursued 
to  make  his  security  available  ? 

What  is  necessary  to  be  done  to  make  an 
infant  a  ward  of  Court,  and  in  what  cades 
will  the  Court  allow  maintenance  for  an 
infant? 

Practice, 

What  authority  ought  to  be  taken  by  a  ao- 
licitor  from  his  cUent,  for  the  prosecution 
or  defence  of  a  suit  in  Chancery  ? 

In  what  case  may  a  subpoena  be  issued  and' 
served  before  the  bill  is  on  the  file  ? 

What  time  is  allowed  to  a  defendant  to  ap< 
pear,  after  he  has  been  served  with  a 
subpoena  ? 

What  time  is  given  to  a  defendant,  after 
appearance,  for  answering,  and  what  for 
demurring  to  a  bOl. 

Digitized  by  VjOOQIC 


QuHiaat  at  the^JKmuMatitm, 


99 


Id  what'cas^  wiB  the  Court  of  Chanoery 
gnmt  a  writ  of  ne  exetU  regno  ? 

Does  the  marriage  of  a  female  defendant 
abate  a  suit  ? 

Who  is  liable  for  costs  incorred  by  an  in- 
£uit  plaintiff? 

BAKKRUPTCT  AND  PBACTICK  OF  THE  COURTS. 

Fiat. 
What  is  the  coarse  of  proceeding  in  issuing 

and  prosecuting  a  fiat  in  bankruptcy  ? 
Is  it  essential  to  the  validity  of  a  fiat,  that 

the  petitioning  creditor's  debt  should  be 

due  and  payable  at  the  time  of  the  ai^t  of 

bankruptcy  ? 

Ad  of  bankruptcy. 
State  the  most  usual  acts  of  bankruptcy  } 

Evidence. 

Are  all  persons  competent  as  witnesses  to 
prove  the  constituent  parts  of  the  bank- 
ruptcy ?  if  not,  what  objections  render  a 
person  incompetent  ? 

By  what  evidence  must  a  promise  be  proved, 
to  be  available,  made  by  a  bankrupt  after 
the, allowance  of  his  certificate,  to  pay  a 
debt  which  has  been  barred  thereby  ? 

What  is  necessary  to  render  a  bankrupt 
competent  as  a  witness,  and  are  there 
any,  and  what  matters,  which  he  is  un- 
der no  circumstances  competent  to  prove 
or  disprove  ? 

C08t8. 

Are  the  assignees  under  any,  and  what  cir- 
cumstances, liable  to  pay  the  solicitor's 
bill  for  obtaining  and  prosecuting  the 
fiat  up  to  the  choice  of  assignees  I 

tAabiUtjf  and  tights  of  bankrupt. 
Can  a  bankrupt  be  apprehended  before  the 
expiration  of  the  foifty-two  days  when  he 
has  not  surrendered  ?  and  if  so,  under 
what  circumstances,  and  what  is  the  pro- 
per course  to  be  taken  to  procure  his  ap- 
prehension ) 
What  is  the  course  of  proceeding  on  behalf 
of  an  individual  improperly  declared  bank- 
rupt, to  obtain  a  supersedeas  of  the  fiat  ? 
State  if  there  is  any  case  where  the  bank- 
rupt's certificate  is  not  void,  but  is  no 
bar  to  a  creditor  who  has  not  proved  his 
debt  in  enforcing  the  payment  of  it. 

Bankrupts  property. 

Suppose  the  bankrupt  to  have  carried  on 

the  business  of  a  factor,  and  to  have  in 

his  possesaioD  at  the  time  of  the  bank- 

raptcy,  ttodc  placed  in  his  hands  for  sale, 

have  the  assignees  any  rights  in  respect 

of  such  property  ? 

Suppose  a  bill  of  exchange,  or  other  effects, 

.  to  be  placed  in  th^  bankrupt's  hands  for 


a  special  purpose,  feo^be^  found  in  his  pos- 
session  at  the  time  of  the  bankruptcy, 
have  the  assignees  any  rights  in  respect 
ofsuch  property? 

Disputing  Bankruptcy. 

In  what  cases  is  it  expedient  to  give  a  no- 
tice of  an  intention  to  dispute  the  con-* 
stituent  parts  of  the  bankruptcy  ? 

Is  the  effect  of  giving  the  notice  the  same 
in  all  actions,  or  what  is  the  princij^ft 
regulating  the  effect  of  the  notice  in  dif- 
ferent actions  ? 

Petitions, 

What  are  the  rules  of  practice  in  regard  to 
the  signature  and  attestation  of  petitions 
to  the  Court  of  Bankruptcy  ? 

CRIMINAL   LAW,    AND    PROCREDINGS   BBFORB 
JUSTICES  OF  THE  FRACB. 

Nature  of  Offences, 

State  the  distinction  between  murder  and 
manslaughter  ? 

What  constitutes  the  offence  of  burglary  \ 

Is  the  offence  of  burglary  in  any  case  pu- 
nishable with  death  ?  If  so,  state  under 
what  circumstances  it  is  so  punishable. 

What  constitutes  the  offence  of  larceny  j 
and  what  is  the  difference,  if  any,  be- 
tween grand  and  petty  larceny  ? 

When  a  banker,  broker,  attorney,  or  agent, 
entrusted  with  Exchequer  bills  or  other 
securities  for  safe  custody,  violates  the 
trust,  and  applies  the  property  to  his  own 
use,  can  he  be  prosecuted  criminally; 
and  if  so,  what  is  the  punishment  ? 

What  is  the  meaning  of  the  term  *•  Theft 
Bote?" 

What  is  perjury,  and  the  punishment  of  a 
person  convicted  of  it) 

What  is  subornation  of  perjury,  and  the 
punishment  for  a  person  convicted  of  it  ? 

What  constitutes  a  libel  ? 

Can  a  libeller  be  prosecuted  criminaUy  as 
well  as  civilly ;  and  if  so,  does  the  truth 
of  a  libel  form  a  good  defence  to  the  pro- 
secution ? 

Crinmal  Proceedings. 

State  some  of  the  ordinary  cases  within  the 
jurisdiction  of  the  Quarter  Sessions? 

How  many  justices  of  the  peace  must  be 
present  to  hold  a  Court  of  Quarter  Ses- 
sion* ^  -  *   !_     J     .  . 

Can  any,  and  if  any,  which  of  the  decisions 
at  Quarter  Sessions  be  reviewed  or  ap- 
pealed  from,  and  in  what  manner  ? 

Before  what  court  must  a  murder  com- 
mitted  at  sea  be  tried  ? 

What  is  a  nuisance,  and  how  redressed  ? 
and  is  the  remedy  the  same  for  all  nui- 
sances ? 
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AMENDMENT  OP  THE  LAW  OF 
ATTORNEYS. 


ADMISSION  ON  THB  BOLL. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
I  AM  mncb  pleased  with  the  sugf^estioni  as  to 
the  **  present  *cambroii8  and  inconvenient  re- 
flations on  the  admission  of  attorneys  and 
solicitors  in  the  several  Courts/'  contained  in 
the  letter  signed  •'  An  Attorney,"  in  your  last 
volume  (p.  467),  and  should  be  elad  to  see 
those  regulations  simplified,  and  tne  trouble 
consequent  on  gaining  admission  very  much 
diminished. 

I  cannot  at  all  divine  the  reason  why  attor- 
neys should  be  admitted  at  Westminster  in 
term,  and  solicitors  at  the  Rolls  Chapel  in 
vacation.  Why  might  they  not  be  admitted 
both  in^  common  law  and  equity  at  Westmin- 
ster, at  the  same  time?  and  even  in  bank- 
ruptcy too  ?  • 

The  time  intervening  between  the  earliest 
period  in  whtch  one  can  be  admitted  in  com- 
mon law  and  in  equity,  is  absolutely  lost  in 
many  cases ;  and  in  others,  where  tbe  party 
has  pressing  matters  at  a  distance  requiring 
personal  attention,  perhaps  a  special  journey 
to  town  may  be  rendered  necessary  by  the 
delay. 

But  there  is  another  grievance  I  would  res- 
pectfully submit  to  your  notice,  namely,  the 
number  of  oaths  necessary  to  be  taken  to  pro- 
cure admisrion  in  all  the  Courts ;  in  m^  case, 
I  think  thev  amounted  to  twelve  or  thirteen, 
including  tne  affidavits  of  execution  of  articles 
and  assignment.  Tbe  suggestion  of  ''An 
Attorney  "  as  to  this  head,  if  1  read  him  cor- 
rectly, would  dispense  with  the  neceesitv  of 
the  oaths  of  allegiance  and  supremacy,  ana  for 
proper  demeanour  on  the  Chancery  admission 
if  tbe  party  be  admitted  in  common  law,  or 
vice  vend,  and  also  the  oath  reauired  to  be 
taken  preparatory  to  admission  in  bankruptcy, 
that  the  party  is  an  attorney*  It  appears  to 
me,  also,  that  the  principle  of  the  recent  en- 
actment substituting  declarations  in  lieu  of 
oaths,  might  he  judiciously  extended  to  the 
following  cases,  namely,  the  execution  of  ar- 
ticles, entering  notices,  due  service  under  arti- 
cles, payment  of  stamp  duty,  &c.,  particularly 
as  the  nunisbment  of  perjury  attaches  to  evei^ 
wilful  mfraction  of  that  enactment.  And  u 
the  morals  of  the  profession  were  at  such  a 
low  ebb  that  neither  the  discredit  attending  a 
wilfully  false  declaration,  nor  the  penal  conse- 
quences of  perjury,  would  suffice  to  bind  down 
their  slippery  consciences,  I  am  fearful  that 
even  perjury  itself  would  be  resorted  to  with 
impunity,  whenever  that  woidd  gain  the  desired 
ena.  And  as  it  is  on  all  hands  allowed  that 
the  frequent  repetition  of  any  action,  has  a 
tendency  to  remove  reflection  on  the  doin^  of 
it, — that  the  frequent  commission  of  cnme 
renders  the  heart  caUous  and  hardened,  and 
blunts  the  sensibilities  of  the  mind;  so  the  too 
frequent  taking  of  oaths  tends  to  the  removal 
of  tliat  sanctity  from  the  act  which  ought  ever 


to  accompany  it,  and  which,  In  fact,  fontf^he 
onlv  ground  on  which  an  oath  can  be  justified* 
and  on  which  its  power  over  the  oonsciemle 
can  be  fully  exercised 

Another  Attornby. 


RB8TRICTI0N  IN  TAKING  ARTICLED  CLBRK8. 

Sir, 
On  looking  over  this  bill,  I  find  by  clause  4, 
**  that  from  and  after  the  passing  of  this  act, 
no  attorney  or  solicitor  shall  be  capable  of 
taking  a  derk  to  be  bound  by  such  contract  as 
aforesaid  (see  clause  3),*  unless  such  attorney 
or  solicitor  shall  have  been  admitted,  and  sbail 
hatfe  practiied  as  an  attorney  or  solicitor  /br 
Jive  yean  previously  to  the  date  and  execution 
of  such  contract."  Suppose  A.  to  have  been 
admitted  last  Trinity  Term,  and  to  take  out 
his  certificate  on  the  15th  of  next  mouth ;  also, 
suppose  B.  to  have  been  in  practice  for  four 
vears,  ending  on  the  passing  of  the  act,  and  to 
have  an  application  made  him  to  take  a  clerk. 
Now,  Sir,  what  I  wish  to  know  is  this :  Is  the 
proposed  act  as  well  retrotpective  as  proM^ 
pective,  in  its  operation,  so  as  to  prevent  both  A. 
and  B.  from  taking  a  clerk  till  thev  respectively 
shdl  have  been  in  practice  for  nve  years,  or 
not  ?  If  it  is  as  well  the  one  as  the  other,  1 
think,  under  the  head  of  '*  exceptions  to  the 
act,'  a  clause  applicable  to  such  cases  as  the 
above  ought  to  be  introduced,  or  in  other 
words,  the  act  should  be  prospective  only. 

D.  E.  J. 

Sir, 
The  reason  you  have  given  "  Spes,"  p.  491, 
of  your  last  volume,  in  favour  of  the  proposed 
alteration  with  respect  to  attorneys  taking 
articled  clerks,  would  certainly  hold  good  in 
the  case  of  a  young  attorney,  starting,  as  it 
were,  on  his  own  bottom,  and  having  to  create 
a  business,  i.  e.  opening  an  office,  painting  his 
name  on  the  door  '*  A.  B.,  solicitor,  &c."  and 
attending  daily  at  his  office  in  hopes  that  a  client 
may  appear.  But  is  this  the  general  case  with 
young  attorneys  ?  For  their  own  sake  it  is  to 
be  hoped  not.  Do  not  the  majoritv,  at  the 
commencement  of  their  professional  career, 
either  enter  as  junior  partners  into  established 
houses,  or  start  as  successors  to  gentlemen 
who  have  made  an  opening  for  them,  by  death, 
by  retirement,  or  from  any  other  cause  ?  Now 
to  either  of  these  cases  1  think  your  reason 
will  be  found  inapplicable— for  in  the  former, 
the  clerk,  though  articled  to  the  junior  partner, 
would  have  the  advantage  of  seeing  and  attend- 
ing to  the  whole  business  of  the  firm  ;  and  in 
the  latter,  I  do  not  presume  but  that  he  would 
have  a  fair  opportunity  *'  of  acquiring  by  octual 
experience,  a  due  knowledge  of  his  profes- 
sion ;"  it  may  be  urged,  and  truly,  that  this 
depends  upon  what  sort  of  practice  is  be- 
queathed to  tbe  young  attorney  by  his  prede« 
cesser;  but  this  applies  equally  to  all  other 
cases — a  young  man's  opportunities  miist»  in 
some  measure  be  regulated  by  the  extent  <»f 
practice  of  tbe  attorney  to  whom  he  is  articled. 

R.W.S. 
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Siff 


I  wM  sorry  to  see  in  yoar  Number  of  the 
IMi  October,  a  letter  signed  "  Spes"  on 
this  subject.  Not  that  I  blame  you  for  its  in- 
sertion, for  the  nature  of  your  wofk  sufficient- 
ly  justifies  you,  but  I  regret  the  mode  of  rea- 
soning which  your  correspondent  has  adopted. 
With  him  it  is  a  foregone  conclusion,  that  the 
premiums  paid  with  articled  clerks  should  be 
looked  upon  as  a  source  of  income, — that  the 
admission  as  an  attorney  should  bestow  m- 
9t9ntljf  the  ri{;ht  to  obiain  such  premiums, — 
that  no  consideration  should  he  had  of  the 
laq^e,  small,  or  no  practice  of  the  professional 
man, — thus  leaving  utterly  out  of  the  question 
the  most'  important  features  in  it,  viz.,  the 
power  and  means  competently  to  educate  his 
clerk,  as  well  as  the  heavy  moral  respoosibi- 
lity  the  position  imposes,  "  Surely  every  man 
Is  worthv  of  bis  hire,"  says  he,  "  in  whatever 
l^rade  ot  life  he  may  be ;  and  if  you  will  not 
reward  him  honorably,  he  is  obliged  of  ne- 
cessity to  resort  to  less  scrupulous  means.'* 
No  doubt,  every  man  should  be  remunerated 
according  to  his  desert,  and  I  have  no  doubt, 
either,  that  the  professional  man  is  very  fre- 
quently paid  considerably  below  his  desert. 
No  one  would  be  more  glad  to  see  this  state 
of  things  amended  than  myself;  but  it  should 
be  effected  in  a  spirit  far  different  from  that 
which  appears  to  actuate  "  Spes."  I'he  law- 
yer who  honestly  discharges  his  professional 
duties,  deserves  well  of  the  community.  He 
has,  in  earlier  years,  devoted  his  time,  talents 
and  energies,  to  the  accumulation  of  adequate  < 
knowledge,  and  the  obtain ment  of  proper  mo- 
ral qualifications.  He  has,  or  his  friends  have 
for  him,  spent  consideral>le  sums  during  this 
training,  and  he  has  certainly  a  right  to  ex- 
pect that  his  exertions  on  behalf  of  his  clients 
should  not  pass  unremunerated.  But  mental 
labour  is  difficult  of  appreciation,  and  very 
many  clients  are  the  worst  possible  judges  of 
its  value.  They  cannot  be  entrusted  to  fix  the 
scale,  nor  should  the  professional  man  alone  be 
4he  arbiter.  The  heads  of  the  profession  are  the 
proper  parties  to  put  the  matter  on  as  just  a 
fooling  as  human  wisdom,  aided  by  peculiar 
practical  knowledge,  will  allow;  and  from 
them  I  hope  the  cliaoge  so  desirable,  and  so 
mock  needed,  will  ere  long  come.  A  solici- 
tor should  never  be  possessed  with  the  greed 
•f  gain.  The  arrangements  of  society  render 
it  necessary  that  services  should  be  requited 

2'  pecuniary  means  $  but  this  recompense 
ould  ever  be  looked  upon  as  subordinate  to 
the  nobler  one,  of  having  conscientiously  ful- 
filled  important  and  anxious  duties.  J  consi- 
der the  provision  (so  condemned  by  '*  Spes,") 
intended  to  be  inserted  in  the  proposed  new 
law,  as  wise  and  proper ;  not  that  five  years 
will  always  bring  sufficient  practice,  or  any 
period  confer  in  some,  though  I  hope,  rare 
cases,  those  other  qualifications,  so  necessary 
for  the  legal  instructor ;  but  the  limit  named 
apptars  reasonable,  and,  perhaps,  in  fixing  it, 
we  have  all  that  can  l>e  expected,  in  this  par- 
tioUar  instance,  from  human  foresight  and 
precatieion. 


It  may  be  said  that  I  write  as  a  visionary— 
as  one  unacquainted  with  the  Inducements  and 
motives  which  generally  guide  human  nature, 
and  that  my  remarks  are  more  specious  than 
true.  I  hope  not.  I  believe  there  are  many 
of  my  brethren  who  are  actuated  by  the  noblest 
motives ;  and  I  feel  sure,  that  ituless  a  high 
tone  of  moral  feeling  prevaded  the  profession, 
it  would  cease  to  hold  the  rank  it  does  in  the 
estimation  of  the  best  portion  of  the  pubfic; 
and  [  aver,  that  the  more  exalted  the  rule  of 
action  which  the  young  aspirant  to  professional 
success  places  before  him,  the  more  worthy 
ivill  he  become,  the  more  strenuously  and  ex- 
actly will  he  fulfil  his  duties,  the  more  certainly 
will' he  rise  superior  to,  and  scorn  all  base  and 
sordid  influences.  Worth,  knowledge,  and 
perseverance,  cannot  be  concealed ;  andthongh 
ne  may  not  under  the  present  system,  realize 
a  splendid  fortune,  yet,  inadequate  as  his  re* 
coinpense  is  to  his  merit,  a  competence  may 
still  be  secured,  and  the  enjoyment  of  this  in 
the  autumn  of  life,  enhanced  by  the  serene 
satisfaction  which  the  recollection  of  years 
honourably  spent  affords,  will  smooth  and 
brighten  his  latter  days,  and  bring  those  grate- 
ful accompaniments  which  old  age  should 
ever  have*  and  deserve  :— 
"  Honour,  love,  obedience,  troops  of  friends." 
Spkbo  Mklioua. 


PROVISIONAL  ASSIGNEES. 


The  statute  1  &  2  W.  4,  c.  56,  enacts,  in 
the  25th  section,  "  that  when  any  person  hath 
been  adjudged  a  bankrupt,  all  his  personal 
estate  and  effects,  present  and  future,  which 
by  the  laws  now  in  force,  may  be  assigned  by 
commissioners  acting  in  the  execution  of  a 
commission  against  such  bankrupt,  shall  be- 
come absolutely  vested  in,  and  transferred  to 
the  Qftigneei  or  aaifnee/or  the  time  Leing't  by 
virtue  of  their  appointment,  without  any  deed 
of  assignment  for  that  purpose,  &c."  This 
seems  to  me  to  provide  for  every  kind  of  as- 
signee ;  but  according  to  Sir  John  Cross,  in  a 
recent  case  before  the  Court  of  Review,  the 
language  of  the  section  is  not  sufficient  to  in- 
clude a  provisional  assignee.  Surely  he  is  an 
amgneefur  the  time  being,  Tliis  was  certainly 
a  mere  obiter  dictum  on  the  part  of  the  learned 
judge  of  the  Court  of  Review ;  and  the  point 
was  not  discussed  at  the  bar;  but<the  state- 
ment that  it  had  often  struck  him  (the  learned 
judge)  as  a  casus  omissui  in  the  act  of  parlia- 
ment, entitles  it  to  some  consideration ;  for  if 
bis  view  of  the  section  be  correct,  it  will  be 
necessary,  on  the  appointment  of  a  provisional 
assignee,  that  the  estate  and  effects  of  the 
bankrupt  should  be  conveyed  and  assigned  to 
him  by  deed  in  the  same  manner  as  before  the 
act  passed. 

This  point  is  one  of  importance  to  those 
members  of  the  profession  who  are  concerned 
in  country  bankruptcies. 

W#  M« 
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OBSERVATIONS  ON  THE  NEW  ORDERS 
IN  CHANCERY  OF  26  AUGUST. 

soucitor's  book* 
We  bave  received  a  well- written  pampblet,  called 
"A  few  Observations  on  tbe  New  Chancery  Or- 
ders, rabmitted  to  the  Right  Honourable  Lord 
Lyndburst,*'  and  it  may  be  useful  to  extract  tbe 
%vriter's  remarks  relating  to  the  Solicitor^ §  Book ^ 

By  tbe  first  Order«  every  solicitor  and 
agent,  before  practising  in  Court,  shall  enter 
im  name»  &c.,  in  this  book,  "  in  alphabetical 
order."  But  bow  is  this  to  be  done  ?  They 
will  not  all  arrive  at  tbe  office  in  alphabetical 
order.  Mr.  B.  arrives  before  Mr.  A.,  how  then 
are  they  to  enter  their  names  in  alphabetical 
order?  Suppose,  however,  that  there  should 
be  a  column  or  page  appropriated  to  each  let- 
ter, (which  would  require  rather  lon^  ones,  by 
the  bye),  still  Mr.  Abraham  may  arrive  before 
Mr.  Aaron^  and  this  would  not  strictly  be  in 
alphabetical  order.  Perhaps  it  may  be  intended 
that  the  names  shall,  in  the  first  instance,  be 
entered  in  a  book  promiscuously,  and  after- 
wards arranged.  But — besides  that  the  order 
contains  no  such  provision — who  is  the  person 
to  arrange  them,  and  how  long  is  he  to  wait,  or 
when  is  he  to  presume  that  all  are  entered  that 
will  be  entered,  in  order  that  he  may  commence 
operation?  Again, — the  order  requires  that 
every  such  solicitor  and  agent,  on  changing 
his  place  of  business,  &c.,  '* shall  cause  alike 
entry  therefore  to  be  made  in  the  Solicitor's 
book."  In  what  manner,  and  in  what  form  of 
words,  and  in  what  part  of  tbe  "  book,"  is  this 
entry  of  change  of  place  of  business  to  appear  ? 
And  bow  would  the  *'  alphabetical  order "  be 
preserved  in  such  case — even  assuming  that  it 
could  ever  be  acquired  ?  The  requisitio  n  of  the 
Order,  moreover,  is,  **  that  every  Solicitor,  be- 
fore be  practise  in  this  Couit,  in  his  own  name 
Molefy,"  shall  enter  his  name,  &c.  What  then 
is  to  be  done  in  the  case  of  partnenhip  F  Is 
the  name  of  each  pttriner,  or  the  name  of  the 
firm,  or  bofh,  to  be  entered  ? 

Again, — xs  it  intended  that  aU  "  writs,  no- 
tices, orders,  warrants,  rules,  and  other  do- 
caments,  proceedings,  and  written  communi- 
cations," shall  be  served  within  the  limits  pre- 
scribed by  the  Order,  viz.,  in  London,  West- 
minster, or  the  borough  of  Southwark,  or 
within  two  miles  of  •Lincoln's  Inn  Hall?" 
if  this  be  so,  (and  it  certainly  seems  to  be  the 
scope  of  it),  n  country  solicitor  could  not  un- 
dertake to  accept  a  subpoena  for  his  client 
Many  solicitors,  too,  without  the  prescribed 
limits,  sometimes  practise  in  Court  in  their  own 
names,  and  sometimes  in  the  name  of  an 
vgent  I  and  most  business  generally  proceeds 
to  a  certain  extent  in  the  bands  of  country 
solicitors,  before  it  gets  into  the  hands  of 
agents  at  all.  Indeed  tlie  5th  Qfder  ejc|>ressly 
prohibits  all  persons  from  seeking  justice  iu 


•the  Court,  (rather  a  strong  measure^  by  Ibe 
bye),  till  '*  the  name  of  his  solicitor,  and  h\% 
solicitor's  agent,"  be  entered  in  the  aforesaid 
book.  Now  as  it  is  not  probable  that  any  soli- 
citor would  leave  matters  in  doubt,  or  place 
his  clients  under  the  necessity  of  seeing  to  thU-i 
in  each  instance,  he  would  take  care  jto  have 
his  name  entered  at  once.  This  applies  to 
every  Solicitor  in  Englaud,  and  possibly  to 
some  out  of  England  too.  The  book,  there- 
fore, must  provide  for  all  in  some  wajr  or  other; 
but  whether  in  the  same  alphabetical  list  as 
those  within  the  prescribed  limits,  does  not  ap- 
pear. If  "  a  great  book  is  a  great  evil,"  (and 
if  ever  the  adage  applied,  it  will  surely  apply 
here),  we  should  have  little  difficulty  in  desig- 
nating this  book  an  evil,  even  if  there  were  no 
other  cause  of  evil  in  it.  But  when  it  comes 
to  be  well  considered,  touching  the  several 
points  before  noticed  (and  more  of  a  similar 
nature  which  will  no  doubt  occur  to  others) 
we  shall  have  still  less  difficulty  in  pronouncing 
this  to  be  a  scheme  calculated  to  introduce 
much  more  difficulty,  expense,  delay,  and  con- 
fusion than  will  be  removed  thereby.  Neither 
should  the  drd  Order  pass  unnoticed,  which 
provides  for  the  fixing  up  of  notices,  &c.,  if 
the  required  entry  is  not  to  l)e  met  with  in  the 
aforesaid  book  i  in  which  case  every  •*  such 
writ,  notice,  order,  warrant,  rule,"Dr  other  do- 
cument "  (copy  of  a  bill  of  5()0  folios,  perhaps, 
under  the  23rd  Order— of  which  a  word  by  and 
bye),  "  proceeding,  or  written  communication'* 
is  to  ht  fixed  up  **  in  the  said  Six  Clerks'  office.*' 
,  In  what  room  or  part  of  the  office,  or  whether 
up  stairs  or  down,  or  how  the  aforesaid  fueing 
(or  rather,  in  the  instance  just  suggested,  per- 
haps the  nailing  or  screwing)  is  to  be  effected ; 
or  how  long  the  document  is  to  remain  there ; 
and  whether  the  said  "fixing"  is  to  go  on, 
though  the  required  entry  may  be  made  in  the 
mean  time ;  or  how  often  search  is  to  be  niadc 
for  such  entry; — these,  and  many  other  things 
of  a  like  nature,  are,  it  is  to  be  feared,  left 
wholly  unprovided  for. 

Again, — at  present  all  such  notices,  &c.,  are 
generally  served  on  the  Clerks  in  Court.  Is 
such  service  in  future  to  be  of  no  avail  ?  or  is 
such  mode  of  service  still  to  be  continued  to 
any,  and  what  extent,  notwithstanding  all  tbia 
new  contrivance  for  focilitating  service  ? 

After  all,  what  is  the  evil  which  all  this  pr^ 
posed  new  machinery  is  intended  to  remedy  ? 
Has  the  difficulty  of  serving  parties,  their  soli- 
tors  or  agents,  ever  been  adduced  as  one  of  the 
causes  of  delay  and  expense?  It  ought  not 
only  to  be  adduced,  but  proved,  before  such 
doubtful  means  as  these  are  resorted  to  In  or- 
der to  provide  a  remedy. 

We  have  not  heard  that  the  Orders  of  the 

26th  August  (see  our  last  volume,  p.  271)  have 
yet  been  suspended;  though  from  seveml 
persons,  likely  to  be  well  informed,  we  «ro 
told  that  such  will  be  tbe  case,  at  least  with 
resi)ect  to  a  considerable  partof  the  oideca.  £o. 
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WUt  C^jiiittllor*}!  Court 

llORTOAGB. — COMPOUND  INTEREST. 

^  A  mortgagee  who  obiaiiu  a  decree /ur  sale 
and  payment  <^  hiM  mortgage  debt  and  in- 
tereti,  U  emitted  to  compound  interen/rum 
the  conjirmaihn  of  the  Magter^i  report  t 
finding  the  amount  due  to  him  i  but  not  \f 
he  hatJUed  the  bill  on  behalf  of  hi$nielf  and 
all  other  the  epecialty  creditors  of  the 
mortgagor. 

The  testator  in  the  pleadin^i^s  named,  who 
died  in  1839,  having  executed  a  inortgai^e  for 
1500/.  on  certain  copyhold  and  leasehold  pro* 
perty,  in  favour  of  the  plaintiff*,  the  Utter, 
ihoitly  after  his  death  instituted  the  present 
•ait  on  behalf  of  himself  and  all  other  the  spe- 
cialty creditors  of  the  testator,  for  the  purpose 
of  obtaining  a  sale  of  the  mortgaged  property, 
and  a  settlement  of  his  cluro.  On  the  bear- 
ing of  the  cause  the  usual  decree  was  pro- 
nounced for  taking  the  accounts  of  the  testa* 
tor's  estote,  and  of  the  plaintiff's  mortgage 
deb^  interest  and  costs,  and  for.a  sale  of  the 
property  mortgaged,  in  pursuance  of  which  a 
sale  had  taken  place,  and  the  produce  had 
been  carried  over  to  separate  accounts  in  res- 
pect of  the  copyhold  and  leasehold  portions  of 
tbe  property,  but  there  being  no  other  specialty 
creditor  of  the  testator,  and  the  property 
fasfing  produced  more  than  sufficient  to  satisfy 
tbe  plaintiff's  demand,  the  other  accounts 
were,  at  the  instance  of  the  parties  interested, 
waired.  The  cause  having  now  come  on  for 
farther  directions, 

5.  Miller,  for  the  plaintiff,  submitted  that 
the  salt  having  been  instituted  for  a  sale  of  the 
mortgaged  property,  the  plaintiff*  was  entitled 
to  compound  interest  in  respect  of  the  sum 
foDod  due  by  the  Master  from  the  time  his 
report  was  confirmed,  and  cited  fFhatton  v. 
Cradocfc,  I  Keen,  269. 

J,  Parker^  for  the  defendants,  contended 

•  that  it  was  not  now  usual  to  allow  interest 

upon  interest  in  taking  a  mortgagee's  account 

7%tf  flee  Chancellor  admitted  the  distinction 
between  a  sale  and  foreclosure,  and  stated 
that  under  a  decree  for  the  former,  the  plaintiff 
was  entitled  to  compound  interest ;  but  as  the 
plaintiff  in  this  case  sued  as  a  specialty  creditor, 
he  thought  it  •uKht  not  to  be  allowed. 

Stranger  r.  Morley,  July  17th,  1841. 

ISolM. 

TBDSTKBS.— CONSTRUCTION  OF  THB  I  W.  4, 
0.6 

71^  Court  wiU  not,  on  a  eummary  application^ 

appoint  new  Trustees  ef  a  Charity  under 

the  1  /^.  4,  c.  60,  *.  21,  hut  will  refer  it 

to  the  wsasier  to  approve  of  proper  persons 

to  ho  such  trustees,  and  will  act  upon  his 

report. 

By  the  will  of  tlie  tesUtor  in  this  cause,  five 

trustee*  ivere  directed  to  be  nominated  for  the 

purpose  of  conducting  the  affairs  of  the  charity 

in  ibe  pleadings  mentioned,  who  were  to  be 

sclectea  by  the  dtie/est  iubabitanis  of  the  place 


where  the  charity  was  situate.  In  the  year 
1822,  five  trustees  were  elected  at  a  vestry 
meeting,  whose  choice  was  approved  by  the 
master  to  whom  the  cause  was  referred,  as 
appeared  by  his  report,  dated  in  that  year. 
The  five  trustees  so  elected  took  upon  them* 
selves  the  execution  of  the  trusts  ot  the  will ; 
but  three  of  them  having  died,  and  one  of  the 
remaining  two  being  aged  and  infirm  and  being 
desirous  of  being  discharged  from  fortlier  in- 
terference in  tlie  management  of  the  charity, 
a  petition  had  been  presented  under  the  above 
act,  prayine  that  certain  other  persons  named 
in  the  jietition  should  be  appointed  the  tros- 
tees. 

Neute  for  the  petitioner;  JFray  for  the 
Attorney  General. 

The  Master  of  the  Rolls,  said,  the  order 
could  not  be  made  without  a  reference  to  the 
master  for  him  to  approve  of  the  persons  pro- 
posecl  to  be  appointed  the  new  trustees,  and 
his  Lorttship  made  an  order  for  such  reference 
accordingly. 

/»  the  matter  of  IFhitnefs  Charity,  No- 
vember 3rd,  1841. 

PRACTICE.  —  STOP  ORDER. —  CONSTRHCTIOM 
OP  THB  NEW  ORDER  OF  APRIL,  1841 

fTherean  assignment  had  been  made  several 
years  ago,  of  a  share  of  certain  funds  in 
Court,  and  the  assignees  had  neglected  to 
obtain  a  stop  order:  Held,  that  a  subse- 
quent assignee  of  the  same  share,  could  not 
obtain  such  an  order  upon  petition,  without 
the  appearance  of  the  party  to  whom  the 
share  originally  belonged. 
In  this  case  one  of  the*  parties  to  the  cause, 
named  Jones,  had  assigned  a  share  of  certain 
funds  belonging  to  him,  standing  to  the  credit 
of  the  cause  to  a  person  named  Forman,  who 
subsequently  died,  and  bis  administratrix  as- 
signed all  her  intestate's  interests  to  the  peti- 
tioner.   Affidavit|  were  read,  proving  the  two 
assignments,  Imt  the  petitioner  being  unable 
to  ascertain  whether  Jones  was  living  or  dead, 
Marshall  for  the  petitioner,  submitted  that 
power  being  given  by  the  assignment  executed 
by  Jones  to  apply  to  the  Court  in  any  manner 
that  the  assignee  might  be  advised,  it  was  suffi- 
cient under  the  order  of  April  last,  to  prove 
the  execution  of  the  assignments. 

The  Master  of  the  Rolls  said  that  it  was  ab- 
solutely necessary  for  Jones,  whose  interest 
was  sought  to  he  affected,  to  appear  upon  the 
petition ;  and  in  the  event  of  his  being  dead, 
his  personal  representative,  unless  it  could  be  • 
satisfactorily  shewn  that  he  had  no  representa- 
tive. , 
Dudfieldy.  Davis,  Nov.  3,  1841. 

^uttn'i  3Bcnr(. 
[Before  the  four  Judges.] 

AOBNT. — INTOXICATION. 

If  a  party  employs  a  tipsy  man  to  do  a  parti' 
cular  worh,  he  becomes  responsible  for  the 
way  in  which  that  man  performs  the  worh. 

Case  for  negligence  of  the  defendant's  ser- 
vants.   Plea,  Not  Guilty.    On  the  evening  of 
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the  14th  of  Deceniher  the  pkdntiff  was  return- 
ing through  Bamett  in  his  gig,  accompanied 
by  his  wire,  when  his  horse  stumbled  over  a 
truck  that  had  been  left  on  the  side  of  the  road 
by  the  defendant's  servant.  At  the  trial  of  the 
cause  before  Lord  Denman^  C.  J.,  at  the 
Westminster  sittings  after  last  term,  it  appeared 
that  the  defendant  was  a  corn  chandler,  carry- 
ing on  business  at  fiarnett ;  that  on  the  night 
in  ouestion  he  was  absent  from  home,  and  his 
busmess  was  managed  (as  was  usual  when  he 
was  casually  absent)  by  his  sister..  She  received 
an  order  for  some  oats  from  a  customer,  who 
lived  at  a  very  short  distance  from  the  defen- 
dant's house.  To  execute  this  order  she  em- 
ployed a  man  named  Baldwin,  who  was  not 
regularly  in  the  service  of  the  defendant,  but 
who  was  employed  for  occasional  work.  Bald- 
win was  proved  to  have  been  intoxicated  when 
engaged  on  this  service.  It  was  proved  at  the 
trwl  that  when  a  small  quantity  of  corn  was  to 
be  carried  only  to  a  little  distance,  it  was  the 
custom  of  the  defendant's  shop  for  the  man  to 
carrv  it  on  his  shoulders,  and  not  to  use  a 
truck,  but  on  this  occasion  Baldwin  not  only 
went  into  the  granary  and  took  out  a  truck, 
hut  he  took  out  a  truck  quite  un6t  for  the 
purpose,  and  left  it  and  the  sack  on  the  side 
of  the  road.  The  learned  Judge  saving  that 
wilfulness  was  quite  out  of  the  question  here, 
left  it  to  the  joiy  to  say  whether  they  thought 
that  negligence  on  the  part  of  Baldwin  had 
been  proved  to  have  been  the  cause  of  the  ac- 
cident. The  jury  answered  that  question  in 
the  affirmative,  and  returned  a  veroict  for  the 
plaintiff. 

Mr.  Petersdorff  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  of  mis- 
direction. The  jury  ought  to  have  been  asked 
whether  the  defendant  was  in  any  way  con- 
nected with  the  manner  in  which  Baldwin 
conducted  himself  on  this  occasion ;  for  unless 
that  question  could  be  answe^d  in  the  affirma- 
tive, the  defendant  could  not  be  held  liable  for 
the  act  of  Baldwin.  The  mere  fact  that  Bald- 
win had,  as  an  occasional  man,  been  employed, 
to  do  a  certain  thing  for  the  defendant,  and 
while  doing  it  had,  by  his  negligence,  caused 
an  injury  to  the  plaintiff,  could  not  make  the 
defendant  liable,  llie  case  of  Goodman  v. 
Kenneil,^  was  in  point.  There  a  person  casually 
employed  by  the  defendant  as  his  servant, 
being  sent  out  by  him  on  his  business,  took 
the  horse  of  another  person,  in  whose  service 
he  also  worked,  and  m  going,  rode  6ver  the 
plaintiff.  At  the  trial  it  was  left  to  the  jury  to 
^ay  whether  or  not  the  horse  was  taken  by  the 
servant,  with  the  implied  consent  or  authority 
of  the  defendant;  and  they  having  found  a 
verdict  for  the  plaintiff,  the  Court  refused  to 
grant  a  new  trial.  The  same  question  ought 
to  have  been  left  in  this  case  to  the  jury. 

Mr.  Justice  fFiUittmi.-^U  seems  to  me  that 
there  was  evidence  of  negligence  to  go  to  the 
jury  in  this  case ;  and  negligence  in  this  par- 
ticular, that  the  agent  of  the  defendant  em- 


«  1  Moore  &  Payne,  241. 


ployed  iw  the  purpose  of  dds  woric  a  man  Who 
\vas  not  in  a  fit  condition  to  be  entrusted  with 
any  such  employment.  It  may  be  true  that 
the  use  of  the  truck  was  without  the  knowledge 
of  the  defendant,  and  perhaps  against  the  nde 
of  his  business ;  but  the  state  of  the  man  at  the' 
time  he  was  put  upon  the  service  was  not 
unknown  to  the  defendant.  The  negligence 
of  the  defendant  was  in  employing  such  a  man 
at  all. 

Mr.  Justice  Coleridge. '^  The  point  now 
sought  to  be  presented  to  the  Court  does  not 
arise  in  the  present  case.  A  person  who  em- 
ploys a  tipsy  man  to  do  any  particular  work, 
thereby  becomes  liable  for  the  way  in  which 
that  man  does  the  work.  The  argument  as  to 
the  personal  ^orance  of  the  defendant  might 
be,  if  good  for  anvthing,  carried  to  a  much 

greater  extent,  and  it  might  be  said  that  the 
efendant  was  ignorant  of  what  his  sister  did, 
and  therefore  could  not  be  answerable  for  her 
acts.  Yet  it  is  clear  that  such  an  argument 
could  not  be  maintained. 

Mr.  Justice  fFilliams  concurred. 

Lord  Denman^  C.  J.— It  never  was  supposed, 
with  respect  to  the  occasion  of  an  injury, that 
to  make  the  master  liable  for  the  conauct  of 
his  servant,  he  must  know  and  assent  to  tiie 
impropriety  of  conduct  on  the  part  of  his  ser- 
vant. The  master  becomes  liable  from  putting 
him  in  motion. 

Rule  refused.— ^««#/ff//  v.  Pooley,  M.  T. 
1841.    Q.  B.F.J.  ^ 

WRIT  OF  TRIAL. 

IFhere  a  writ  of  trial  was  returnable  on  the 
27th^July,  and  the  trial  wan  begun  on 
that  dap,  and  continued  (dl  day,  and  termi' 
noted  at  ten  minutes  be/ore  twelve  o*clock 
at  nighty  when  the  Jury  retired^  and  the 
verdict  was  not  given  until  hnl/past  twelve, 
this  Court  re/used  to  set  aside  the  proceed^ 
ings/or  irregularity, 

Mr.  Newton  applied  for  a  rule  to  shew  cause  , 
why  the  proceedmgs  in  this  case  should  not  be 
set  aside  for  irregularity.  This  was  «n  action 
of  dfebt  for  a  sum  of  4/.,  and  a  writ  of  trial  tvas 
issued,  directed  lo  the  sheriff  of  Yorkshire, 
and  made  returnable  on  the  27th  of  July.  The 
sheriff  appomted  the  26th  of  July  for  the  trial. 
{Several  cases  were  tried  befor^him  on  that 
day,  and  amoni?  them  was  one  between  the 
same  persons  Vvlio  were  parlies  to  the  present 
case.  The  defendant  no(  being  satitified  with 
the  verdict  in  that  case,  took  the  opportunity, 
when  the  present  case  was  called  our  of  olijeci- 
ing  to  the  whole  panel.  The  uudersheriff  al- 
lowed the  objection,  and  appointed  thb'iiext 
day  for  hearing  the  case.  In  the  meaoiime 
another  jury  was  summoned,  and  on  themt^m- 
ing  of  the  27th  the  case  came  on  for  frial. 
The  trial  lasted  till  ten  minutes  before  twelve 
o'clock  at  night,  when  the  jury  retired  to  con- 
sider  the  verdict.  The  jurors  riemained  abseht 
till  half.past  twelve,  when  they  bnragftn  in  a? 
verdict  for  the  defendant.  The  sheriff,  tbttogh 
the  objection  was  then  made,  received  the  ver. 
dict«  and  recorded  it.    It  was  clear  tliat  he  had  < 
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no  aatboritf  to  do  this«  The  day  on  whick 
the  writ  was  retaroable  hmn^  expired,  tliere 
was  an  end  of  the  authority  of  the  sheriff. 
Mvrtimer  v.  Preedy^'  There  the  writ  of  trial 
was  returnable  on  the  19tb  of  January.  The 
Court  was  held  in  the  first  instance  on  the  18th, 
bat  wav  adjourned  to  the  20th,  when  the  trial 
took  place,  and  a  verdict  was  ^tven  and  re« 
turned  by  the  under«heriff.  The  record  then 
stated  the  trial  to  have  taken  place  on  the  18th. 
A  motion  was  afterwards  made  in  the  Court  of 
Eachequer  to  set  aside  the  proceedings  as  ir- 
regular ;  and  that  Court  held  that  the  return 
day  having  gone  by,  the  undersheriff  had  no 
authority  to  procee(l  to  the  trial  of  the  cause. 

Per  Cur.— That  case  hardly  lays  down  the 
rule  so  distinctly  as  is  supposed.  There  is  no 
good  ground  for  interfering  here-  The  whole 
proceeding  seems  to  have  l>een  bondfide^  and 
the  trial  was  begun  and  continued,  and  all  but 
the  verdict  given,  before  twelve  o'clock  on  the 
return  day.  The  defendant  having,  under  these 
circumstances^  taken  his  chance  of  a  verdict 
after  twelve  o'clock  at  night,  shall  not  now  be 
allowed  to  eet  it  aside,  when  he  finds  that  it  is 
not  in  his  favour. 

.  Rule  refused.— Pi?/i>r  v.  Baeth.  M.  T.  1841. 
Q.  B.  F.  J, 

<Ehirrn'tf  Sentb  practice  Court. 

SSBTICB  IN  BJBCTMVNT. — AB8ENCB   ABROAD. 
—  PRINCIPAL  AND  AGENT. 

in  an  action  of  ejectment^  the  tervice  of  the 
declaration  on  an  agent  of  the  tenant  in 
possession,  the  latter  being'  abroad,  was  held 
to  be  sufficient /or  a  rule  nisi. 

In  this  case  it  appeared  that  the  tenant  in 
poaaession  was  abroad,  at  Boulogne,  but  was  in 
the  receipt  of  certain  rents,  arising  from  real 
property  in  London,  and  which  were  collected 
by  a  person  named  Young.  The  declaration 
wms  served  on  the  agent,  as  no  one  could  be 
found  on  the  premises. 

Humphrey  moved  for  iudgroent  against  the 
casual  ejector,  on  an  afiidavit  stating  the  above 
fact.  He  contended  that  the  mode  of  service 
here  adopted,  would  authorize  the  granting  a 
rule  nisi  lor  judgment  against  the  casual  ejector. 

Patteson,  J. — 1  think  that  is  sufficient. 

Rule  nisi  granted.— />&tf  d.  Fieldhouscy  M.  T. 
1841.    Q.B.P.C. 

INDICraiBlfT. —  AMBNDMBNT. —  MISNOMBR. — 
7  GEO.  4,  C.  64,  S.  19. 

fFherean  imUctment  is  removed  by  certiorari 
/rem  the  quarter  sessions  into  the  Queen's 
Bench,  and-an  objection  is  made  by  the  de- 
Jendaat  that  his  name  is  not  that  by  which 
he  is  describe  in  the  indictment,  and  an  ajgu 
davit  to  that  effect  is  made  by  him;  the 
Couri  trill  direct  the  indictment  to  be 
amended  accordingly,  pursuant  to  7  Geo,  4, 
c.  64,  s.  19. 

Gumey  move4|  that  the  defendant  in  this 
case  should  plead  to  an  indictment  against  him 
for  a  misdemeanor. 

»3  Mee.  &  Wels.  602. 


The  defendant  appeared  and  stated  that  the 
name  by  which  he  was  called  in  the  indictmeni 
was  not  his.  He  was  prepared  with  an  affii- 
davit  to  that  effect. 

Gumey  then  applied  for  leave  tn  amend  the 
indictment  in  conformity  with  the  statement 
of  the  defendant,  in  pursuance  of  7  Geo.  4,  c. 
64,  s.  19.  The  fact  of  the  indictment  having 
been  removed  by  certiorari  from  the  quarter 
sessions  would  not  permit  the  exercise  of  thia 
power  by  the  Court,  pursuant  to  ihe  statute. 

Patteson,  J.— The  indictment  may  be  amen^ 
ded  according  to  the  statement  made  by  the 
defendant. 

Rule  absolute.— Af^.  v.  Lach,  M.  T,  1841. 
Q.  B.  P.  C. 

WARRANT  OPATTORNBT.— KXECUT0R8.— 
SURVIVING  BXECOTORS'  POWERS. 

On  a  warrant  of  attorney  empowering  the 
plaintiff  to  enter  up  judgment  at  hts  owit 
suit,  or  that  of  hts  executors  or  adminis^ 
trators,  against  the  defendant,  his  executors 
or  administrators;  judgment  may  be  en^ 
tered  up  at  the  instance  of  a  surviving 
executor  of  the  plaintiff  against  an  exe- 
cutor of  the  defendant. 
In  this  case  a  warrant  of  attorney  was  given 
by  the  defendant  to  the  plaintiff,  authorizing 
him  to  enter  up  judgment  at  the  instance  of 
his  executors  or  administrators,  against  the 
defendant   his    executors  or    administrators. 
The  plaintiff  died,  and  one  of  the  executors, 
whom  he  appointed   as   his  ejcecutors,  also 
died.    The  defendant  subsequently  died,  leav- 
ing executors  appointed  by  his  will. 

Petersdorff  now  moved  for  leave  to  sign 
judgment  against  the  defendant's  executors, 
at  the  instance  of  the  surviving  executor  of  the 
plaintiff. 
Patteson,J.,  granted  the  application. 
Rule  granted.— Fe/foiTfiv.  Bradbury,  M.  T. 
1841.-Q.  B.  P.  C. 


OLD    WARRANT   OP  ATTORNET.— DEPENDANT 
ALIVE. — RULE  NISI. 

If  a  rule  nisi  only  is  required  for  judgment 

on  an  old  warrant  of  attorney,  it  being 

abate  ten  years  old,  the  Court  will  allow  a 

rule  to  be  granted,  although  nearly  three 

months  have  elapsed  since  the  defendant 

teas  seen  alive. 

In  this  case,  a  warrant  of  attorney  bad  been 

given  by  defendant  more  than  ten  vears  since* 

The  defendant  was  seen  alive  in  England  on 

the  26th  August. 

ffance  moved  for  leave  to  sign  judgment 
agunst  the  defendant  on  the  warrant  of  attor- 
ney. No  doubt  the  period  which  had  elapsid 
since  the  defendant  was  shown  to  be  alive, 
was  much  lunger  than  the  usual  period  in  such 
cases.  The  lpngei>t  period  in  any  of  the  cases 
was  six  weeks.  The  present  case  was  dis- 
tinguishable from  those  in  which  previous 
decisions  bad  lieen  pronounced,  as  they  were 
applications  for  judgment  absolute  in  the  firit 
instance.  Here,  however,  the  rule  was  required 
to  be  nid  in  tha  first  instaace,  the  warrant 
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the  first  dav  of  Tdnity  Term.  On  t^  ISA 
May  the  rule  niJi  was  served  at  Ludlew,  and 
on  the  same  night  it  was  desfialched  by  Air. 
AndersoB  to  has  attorney,  whom  it  readied  on 
the  19th.    The  20th  and  2l8t  were  holidays. 

A  motion  was  bow  made  on  behalf  of  Mr. 
Anderson,  that  this  r«le  should  be  enlarged* 
on  the  [(round  that  his  attorney  had  becm 
unable  to  obtain  copies  of  the  affidarits  as 
which  it  had  been  obtained  in  suAcient  tima 
to  shew  cause  on  the  2*2d  May,  The  present 
application,  it  was  urged,  was  called  for  by  the 
neglect  of  the  attorney  of  the  original  appli* 
cant,  in  so  long  delaying  the  service  of  the 
rule,  and  should  be  granted,  unrestricted  by 
the  usual  terms,  that  Mr.  Anderson  should  file 
his  affidavits  in  answer  within  a  certain  time 
before  the  expiration  of  the  enlarged  time. 

The  Couri  enlarged  the  rule  lor  ten  dan 
the  defendant  not  being  required  to  file  his 
affidavits  in  the  ordinary  manner. 

Rule  enlarged. 

Jervis  and  Crompton,  in  supj^rt  of  the  mo» 
tion. 

Regina  v.  Anderson,  T.  T.  1841.  Q.  B.  P.  C. 

Catmnan  9lMtf. 

RB*ADMI8810N   OF    ATTORNEY. — UlflSSIOlf  TO 
TAKB  OUT  CERTIFICATB. 

An  attorney  having  been  My  admitted  in  1799 
in  the  C.  /*.«  continued  to  practiie  ub  to  184 1 
under  a  belie/  that  hie  certificate  nnd  been 
duly  renewed  by  hit  son,  alio  an  attorney, 
who  acted  at  hit  agent  in  Ixtndon,  to  tehom 
he  annually  tent  the  requitite  fundt.  On 
the  latt  day  of  TYinity  Term,  in  the  iatt 
named'year,  it  wat  atcertained  that  hit  cer- 
tifieate  had  not  been  tahen  out  for  1832, 
1834,  and  1836.  The  ton  of  the  attomep 
wat  then  dead.  The  Court  of  C.  P.  aUowed 
the  attorney  to  be  re^admittedin  M»  71,  with^ 
out  the  utual  notice^  on  payment  qf  251,,  the 
arreartofduty,  and  a  nominal  fine  of^,  Sd, 

Shee,  Serjt.,  moved  for  the  re-admission  of 
Mr.  Robert  Dawson  Lee,  an  attorocv  of  this 
Court,  without  the  usual  notices,  ana  on  pay- 
ment of  24/.,  arrears  of  duty,  and  of  such  nomi- 
nal fine  as  the  Court  should  direct.  The 
learned  Serjeant  produced  an  affidavit,  sworn 
by  Mr.  Lee,  who  stated  that  be  had  been  ad- 
nutted  an  attorney  of  this  Court  in  the  year 
1799,  and  that  be  had  practised  as  snch  attor- 
ney from  that  time  to  tlie  present,  and  that  he 
was  still  practising  as  such  attorney  on  his  cer- 
tificate for  the  current  year;  that  be  hud  had 
no  reason  to  believe  that  there  had  been  any 
omission  in  respect  of  obtaining  his  ceriificatc 
until  after  the  trial  of  a  cause  of  Punter  v. 
Lord  Grantley,  in  which  he  had  acted  as  the 
plaintiff's  attorney,  where  he  had  read  an  affi- 
davit of  one  Fowler  Walker  Thomas,  the  mana- 
ging clerk  to  the  defendant's  attorney,  sworn 
op  the  10th  June,  1841,  which  bad  been  filed 
in  order  to  deprive  him  of  his  costs  in  that  salt, 
stating  that  he  had  omitted  to  take  out  his  cer* 
tifieate  for  the  years  1 932, 1834, 1836.  The 
deponent  further  said  that  he  was  at  a  loss  la 
account  for  this  omission^  which  upon  in- 


being  more  than  ten  years  old.  If 
dant  was  alive,  he  mii^ht  come  before  the  Court 
and  give  any  answer  which  he  bad  to  the  rule. 
If  he  was  dead,  as  the  plaintiff  could  not  make 
the  rule  absolute  without  an  affidavit  of  service, 
no  injnry  could  arise. 

PaUeton,  J.,  under  these  circumstances 
granted  a  rule  at;/. 

Rule  niti  granted.— i^ao/i.  M.  T.  1841. 
Q.  B.  P.  C. 

BHBWINO  CAU8B  AGAINST  BULB  MISI.--»APFI- 
DAVIT8.— OFFICB  0OPIB8.— ATTOENBT. 

It  it  discretionary  with  the  Court  whether, 
in  a  cate  where  a  counsel  appears  to  thew 
caute  afiraintt  a  rule  nisi,  without  office 
copies  of  the  affidavits  on  which  the  rule  has 
been  obtained,  time  shall  be  given  to  pro* 
cure  such  office  copies. 
In  this  case  a  rule  had  been  obtained,  calling 
upon  an  attorney  to  shew  cause  why  one  Rogers, 
his  articled  clerk,  should  not  be  assigned « that 
rule  having  been  enlarged,  a  second  rule  nisi 
had  been  obtained  for  filing  an  additional  af- 
fidavit, against  which 

£.  y^  WilUams  now  appeared  to  shew  cause. 
He  was  unprepared  with  office  copies  of  the 
affidavits  on  which  the  present  rule  had  been 
obtained,  copies  of  some  other  affidavits  having 
been  procured  in  mistake. 

Chilton,  in  support  of  the  rule,  objected  to 
Williams  being  heard.  The  grounds  upon 
which  the  rule  would  be  opposed  were  merely 
technical  in  their  nature,  and  the  Court  would 
not  feel  inclined  to  exercise  any  discretion 
which  it  might  possess  to  give  time  to  procure 
copies  of  the  affidavits,  in  favour  of  such  an 
object. 

fFightman,  J. — It  is  discretionary  with  the 
Court  to  give  time  to  procure  office  copies; 
but  under  the  circumstances  of  this  case,  1 
think  I  ought  not  to  give  time  for  that  pur- 
pose. The  rule  must  be  made  absolute  for 
allowing  the  affidavit  to  be  filed. 

Rule  absolute.— ^.r  parser  Rogers,  T.  T. 
4341.— Q.  B.  P.  C. 

BNLARQBMBMT  OF  RULE  NI8J. — FILING  AFFl- 
DAYITa  IN  ANSWBR. 

The  Court  will  not  enforce  a  compHtince  with 
the  ordinarv  terms  imposed  on  a  parly 
moving  for  the  enlargement  of  a  rule  nisi, 
that  he  thftllfile  hit  nffidnvits  in  answer  a 
certain  time  previously  to  shewing  cause, 
in  a  cate  where  the  necettity  for  the  en- 
largement hat  ariten  from  the  neglect  of 
the  party  by  whom  the  rule  wat  obtained, 
in  delaying  the  terciee  of  it  to  late  as  to 
render  it  itnpottible  to  thew  caute  according 
to  Ut  emgency. 

A  rule  had  been  obtained  on  the  8th  May, 
which  was  the  last  day  of  Easter  Term,  calling 
upon  Mr.  Anderson  to  shew  cause  why  an  in- 
formation  in  the  nature  of  a  quo  warranto 
should  not  issue  against  him  for  exercising  the 
pffice  of  burgess  of  the  borough  of  Ludlow, 
which  was  made  returnable  on  the  22d  May, 
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q«ry  be  fbimd  to  be  truly  alWecl,  except! 
throttsh  the  neglect  of  his  sod,  who  had  betin  | 
admitted  an  attorney  of  this  Court  in  the  year  I 
1830,  aod  had  comiiraed  to  act  as  the  a^rent  of 
the  deponent  (who  resided  at  Brif^hton)  up  to 
the  period  of  his  death  in  1839,  to  whom  he 
had  re^larly  transmitted  the  requisite  funds 
for  obtainincT  the  annual  renewal  of  his  certifi- 
cate ;  that  he  had  had  every  reason  to  suppose 
that  bi«  said  son  had  regularly  taken  out  his 
certificate,  and  that  he  had,  in  that  belief,  con- 
tinaed  to  practise.  It  would  be  seen  that  the 
affidavit  of  Mr.  Thomas  had  been  sworn  only 
on  the  10th  of  June,  which  was  the  last  day  of 
Trinity  Term,  and  the  applicant  had  been  un- 
able* therefore,  to  give  a  term's  notice  of  this 
motion.  All  question  with  regard  to  the  costs 
to  the  suit  of  Punter  v.  Lord  GraniUy  was  at 
an  end,  and  the  attorneys  for  the  defendant  in 
that  action  had  intimated  that  they  had  no  ob- 
jection to  offer  to  this  motion, 

Tiitdal,  C.  J. — Under  the  particular  circum- 
stances of  this  case,  seeing  that  Mr.  Lee  was 
unacquainted  with  the  objection  to  his  prac- 
tising in  time  to  give  a  term's  notice,  and  that 
the  discussion  of  this  rule  mi^rhtopen  questions 
of  considerable  feeling,  we  think  that  the  ap- 
plicant may  be  re-admitted  on  payment  a  6ne 
of  6m.  Sd.,  and  of  the  25/.  arrears. 

£jr  parte  Rohert  Dawson  Lee,  M.  T.  (5th 
Nor.)  1841.  C.  P. 

1  &  2  TIC.  C.  110,88.  18,  20.— ISSUING  CA.  SA. 
ODT  or  COMMON  PLBA8,  ON  OBDER  OF 
COURT  OP  GHANCBRY. 

T%e  18M  tec,  of  the  I  Sf  2  f7r.  <r,  110,  which 
provides  thnf  decrees  and  orders  of  Courts 
of  Equity,  SfC,,  shali  have  the  effect  of 
judgments,  does  not  authorize  the  issuing  of 
a  tprit  of  ca  sa.out  of  the  Comman  Picas , ' 
upon  an  order  in  Chancery  ;  but  a  writ  of 
ca,  sa.  having  been  so  issued  out  of  that 
Court,  the  Court  will  set  it  asifie,  and  com- 
pel the  opposite  party  to  pay  costs,    IVhere 
an  apphcatinn  fcas  made  in  Michaelmas 
Term  for  setting  aside  such  a  writ  with 
costs,  the  Court  refused  to  grant  a  rule  ab- 
solute  in  the  first  instance,  the  prisoner 
having  been  in  custony  since  the  previous 
27</i    September,  without  nppfying  to  a 
Judge  at  chambers  for  his  discharge ;  and 
on  making  the  rule  absolute,  ingrafted  on 
it  the  term,  that  the  prisoner  should  bring 
no  action, 
Skee,  Serjt.,  moved  for  a  rule  calling  upon 
Alfred  Robinson,  an  attorney  of  this  Court,  to 
shew  cause  why  a  writ  of  ca,  sa,  issued  by  this 
Court  should  not  be  set  aside,  and  why  he 
sboakl  not  nay  the  costs  of  the  application. 
Ttie  learned  Serjeant  moved  on  behalf  of  one 
John  Stamford,  a  prisoner,  who  had  been  ar« 
retted  on  the  27th  September^  by  virtue  of  a 
writ  of  ca.  sa.,  alleged  to  have  i>eeu  issued  out 
of  this  Court,  in  respect  of  certain  costs  awar- 
ded to  Mr.  Robinson  in  a  cause  pending  in  the 
iiigh  Court  of  Chancery,  in  which  the  latter 
was  defendant,  and  the  former  plaintitif.    The 
writ  appeared  to  have  been  Issued- upon  a  mis- 


apprehension of  the  18th  sec.  of  the  1  &  2  Vic, 
c.  110,  (the  act  for  abolishing  arrest  on  mesne 
process,}  which  enacted  that  **  all  decrees  and 
orders  of  Courts  of  Equity,  and  all  rules  of 
Courts  of  Common  law,&c.,  whereby  any  sum 
of  money,  or  anv  costs,  &c.,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judg- 
ments in  the  Superior  Courts  of  Common 
Law,  and  the  persons  to  whom  any  such  mo- 
nies &c.,  shall  be  payabje,  shall  be  deemed 
judgment  creditors  within  the  meaning  of  this 
act ;  and  all  powers  hereby  given  to  ttie  judges 
of  the  Superior  Courts  of  Common  Law,  with 
respect  to  matters  depending  in  the  same 
Courts  shall  aod  may  be  exercised  by  Courts 
of  Equity  with  respect  to  matters  therein  de- 
pendmg  &c. ;  and  all  remedies  hereby  given 
to  judgment  creditors,  are  in  like  manner 
given  to  any  persons  to  whom  any  monies  &c., 
are  by  such  order  ar  rules  respectively  directed 
to  be  paid.  The  attorney  had  evidently  erro- 
neously concluded  that  the  order  of  the  Court 
of  Chalucery  entitled  him  to  proceed  as  if  he 
had  obtained  a  judgment  in  this  Court.  The 
20th  section  of  the  act,  however,  set  all  doubt 
at  rest,  because  it  enacted,  that  such  new 
writs  should  be  issued  out  of  the  Courts  of 
Law,  Equity,  &C.9  as  might  be  deemed  expe- 
dient to  give  effect  to  the  provisions  of  the  act. 
Forms  of  writs  had  been  provided  in  the  Chan- 
cery Courts  in  pursuance  of  this  clause,  and 
the  attorney  having  obviously  proceeded  on  an 
erroneous  principle,  the  priioner  was  eutitled 
to  his  immediate  discharge,  and  this  rule, 
therefore  should  be  absolute  in  the  first  in- 
stance. 

7*indal,  C.  J.— Your  rule  cannot,  in  its  term<i, 
be  absolute  in  the  first  instance,  because  you 
call  upon  Mr.  Robinson  to  pay  costs. 

Shee,^A%  all  events,  cause  should  be  shewn 
immediately* 

Tindnl,  C.  J. — It  must  be  a  four  day  rule. 
The  prisoner  has  been  in  custody  since  the  27tb 
September,  and  might  have  gone  before  a 
judge  at  chambers. 

Channeil,  Serjt.^  subseouently  appeared  to 
shew  cause.  He  admitted,  that  he  could  not 
contend  that  the  writ  had  been  properly  issued, 
but  urged  that  the  Court  would  in  making  the 
rule  absolute,  impose  the  terms  upon  the  pri* 
soner,  that  he  should  not  bring  any  action, 

Shee,  cantrb. 

Tindal,  C.  J.— That  term  must  be  made 
a  part  of  the  rule.  The  issuing  of  the  writ  was 
rather  a  mistake  of  the  officer. 

Rule  absolute  with  costs.  Ejt  parte  John 
Stamford,  M.  T.  1841 .  C.P. 

SBRVICB  IN  BJBCTUBNT  ON  ATTORNBT 
TBNANT. 

The  Court  will  grant  a  rule  for  judgment 
against  the  casual  efector,  where  the  tenant 
in  possession,  on  whom  service  has  been 

.  effected,  is  an  attorney,  although  the  nature 
and  meaning  of  the  proceedings  were  not 
explained  to  him. 

Talfourd,  Serjt.,  moved  for  judgment  agunst 
the  casual  ejector.    The  tenant  in  possession 
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was  an  attorney ;  he  had  been  personally  seired 
with  the  declaration  and  notice ;  but  the  nature 
and  meaning  of  the  proceedings  had  not  been 
explained  to  him.  It  was  submitted  that  this 
was  sufficient,  such  explanadon  being  unne- 
cessary to  an  attorney 

Tindtd,  C.  J.— Take  a  rule. 

Rale  granted.  Doe  d.  Duke  0/ Portland  ▼. 
Roe,  M.  T.  1841.    C.  P. 

Court  ol  €MtxCi  Scm^. 

Miehaetmoe  Term,  1841.— 15M  Nov.  1841. 
This  Court  will,  on  Friday,  the  2Cth,  and 
Saturday,  the  27th  Novem))er  instant,  hold 
sittings,  and  will  proceed  in  disposing  of  the 
business  in  the  New  Trial  Paper ,  and  giving 
judgment  in  pending  cases. 

By  the  Court. 


QUEEN'S  COUNSEL   PRACTISING   IN 
THE  EQUITY  COURTS. 

At  considerable  trouble  we  obtained  informa- 
tion regarding  the  several  Equity  Courts  select- 
ed by  the  Queen's  Counsel,  as  stated  in  our 
number  for  6th  Nov.  (p.  9).  The  arrangements 
of  no  less  than  twenty-two  leading  barristers, 
some  of  whom  had  only  just  returned  to  town, 
could  not  perhaps  be  expected  to  be  precisely 
known ;  especially  as  some  of  them  were  pre 
viously  engaged  in  causes  which  they  were 
obliged  to  loUow.  One  of  them  appeared  at 
the  beginning  of  the  term  in  three  of  the 
Courts,  but  has  since  selected  one  only.  To 
the  former  list,  therefore,  we  have  to  add  the 
following : 

Before  the  Ijord  Chancellor  and  the  f^tee  Chan^ 
eelhr  of  England, 
Mr.  Bethell. 

Before  Flee  Chancellor  IFigram, 
Mr.  MiUer. 

NOTES  OF  THE  WEEK. 

CBANCEBT  BBFO&M. 

No  further  step  has  aa  yet  been  taken  with 
respect  to  the  Chancery  Commission,  so  far 
as  we  can  learn :  indeed,  it  has  been  said 
that  no  such  commission  will  be  appointed  ; 
but  we  have  good  reason  for  thinking  that 
the  persons  named  last  week  as  commis- 
sioners had  expressed  their  willingness  to 


fu^  i  and  we  think  it  will  be  found  that 
they  will  proceed  to  do  so  in  due  time. 

JUDXOIAL  CHAVOBS. 

Thsbk  have,  since  the  commencement  of 
the  term,  been  various  rumours  afloat  of 
judicial  changes.  The  Lord  Chief  Baron 
and  Mr.  Justice  Bosanquet  have  both  been, 
according  to  them,  obliged  to  resign  on  ac- 
count of  ill  health  ;  and  various  other  per- 
sons have  been  raised  to  the  bench  in  liieir 
places.  These  statements  are  at  any  rate 
premature,  no  such  resignations  having 
taken  place. 

TBK  BXAUINATION. 

Wb  have  given  a  kind  of  digest  of  the  Ex- 
amination Questions,  with  a  view  to  aid  the 
student  in  his  research  for  proper  answers 
to  them.  This  will  fonn  a  us^iil  exercise. 
Five  of  the  candidates  have  been  unsuc- 
cessful, and  113  were  passed. 

THE  EDITOR'S  LETTER  BOX. 


E.  C.  is  requested  by  another  correspondent 
to  state  the  authorities  for  his  position  at  p.  h 
ante,  that  "  a  deposit  by  a  debtor  of  his  lease, 
is  not  a  breach  of  a  covenant  against  assign- 
ment, unless  expressly  prohibited." 

We  cannot  undertake  to  inform  A.  whether 
the  study  of  the  four  books  he  mentions  will 
enable  him  to  pass  the  examination.  They  are 
gpod  books,  but  others  are  clearly  necessary. 

In  answer  to  a  correspondent  in  Yorkshire, 
we  have  to  state  that  the  Examiners  appointed 
for  examining  articled  clerks,  require  candi- 
dates for  admission  to  answer  the  questions  on 
Equity  and  Practice  of  the  Courts,  and  Common 
Law  and  Practice  of  the  Courts,  as  two  d  the 
branches  which  it  is  necessary  that  they  should 
answer.  Notice  of  this  regulation  was  given, 
we  believe,  two  or  three  years  ago. 

A  clerk  whose  articles  expire  on  the  5th 
M^,  may  be  examined  in  Easter  Term. 

The  letter  on  the  Mortgage  of  Ships  has 
been  received. 

We  hear  that  it  was  determined  by  the  late 
Lord  Chancellor  in  the  case  of  fFhitworth  v. 
Gategain,  that  an  execution  in  equity  takes 
precedence  on  land  over  an  equitable  charge 
by  a  deposit  of  deeds. 

P.  Q.,  whose  articles  expire  in  Easter  vaca- 
tion, but  will  not  be  of  age  till  the  beginning 
of  September,  cannot  be  examined  in  Trinity 
Term  without  a  special  order  of  the  Court  or 
a  Judge. 

The  communications  of  '*  A  Poor  Writer;'* 
J.  B.  E. 5  "A  Subscriber;'* '•  A  Country  t«o- 
licitor;"  Z.  E.;  D.  E.  J.;  and  "A  Country 
Subscriber ;"  shall  receive  the  earliest  atten- 
tion in  our  power. 

Our  readers  will  observe  that  we  have  con- 
densed the  Reports  of  Cases,  and  have  thus 
been  enabled  to  give  a  larger  number  than 
usual. 
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"  Qnod  magis  ad  mos 

Pertinety  et  ueacire  malum  est,  ngiUmua. 


HORAT* 


EPPECT  OP  THE  NEW  ORDERS 
CHANCERY. 

DISTRINGAS  ON  BANK  BTOCK. 

Trc  Orders  in  Chancery  of  the  17th  No- 
Tember,*  relating  to  Distringas  on  Stock, 
vefer  to  the  form  of  an  affidavit,  which  will 
occasion  oonsidetable  difficulty  in  practice ; 
tnd  we  consider  it  important  to  ctul  atten- 
tion to  the  subject,  as  these  transactions 
sre  Tery  numerous,  and  relate  to  property 
sf  enontiotiB  amount* 

The  1st  Order  authorises  all  persons 
clsiming  to  be  interested  in  stock  transfer- 
able at  the  Bank  of  England,  to  prepare  by 
their  solicitor  a  writ  of  diistringas ;  and  the 
2d  Order  directs  that  such  writ  shall  be 
sealed,  on  leaving  at  the  Subpoena  Office  an 
affidavit  doly  sworn  by  the  person  applying 
for  the  writ,  or  his  soUcitor,  in  the  form 
let  out  at  the  foot  of  the  Orders. 

Now  the  form  requires    that,    besides 
sveaiing  to  a  beneficial  interest  in  the 
stock  to  be  affected  by  the  writ,  the  party 
(or  his  soHcitor)  should  state   ''  that  he 
bss  reason  to  beheve,  and  does  believe  that 
there  is  danger  of  such  stock  being  dealt 
vith  in  a  manner  prejudicial  to  his  interest." 
To  the  first  part  of  the  affidavit  there 
niay  be  no  objectipn,  but  the  latter  will 
lesd  to  consequences  which  the  Court  can 
never  intend  to  take  place.     An  unscrupu- 
Wb  party  may  make  the  affidavit  either 
^th  or  without  some  mental  reservation  of 
uoaginary  danger,  but  conscientious  per- 
sona who  have  really  no  reason  at  the  time 
of  mslqng  tke  affidavit  to  suspect  that  the 
trustees*  dT  the  stock  will  act  improperly, 
cannot  lake  the  oath,  and  consequently  to 
tkem  the  present  Orders  have  the  effect  of 
taki^.«way  an  important  means  of  secu- 


*  See  p.  35,  nnte, 
VOL.  XXIII.--NO.     88 


IN  rity  which  they  formerly  possessed.  Ano» 
ther  consequence  consiists  in  unnecessarily 
compelling  the  applicant  to  cast  an  impu- 
tation upon  trustees,  whose  integrity  he 
may  have  no  cause  to  doubt ;  and  yet  a 
prudent  soUcitor  would  consider  it  a  duty 
to  his  client  to  place  the  stock  beyond  the 
possibility  of  risk.  By  the  former  practice, 
this  was  done  vrithout  offence,  as  a  st^ 
taken  in  the  ordinary  course  of  business. 

It  may  be  said  that  the  danger  con« 
templated  by  the  Orders  is  that  of  the 
death  or  change  of  trustees,  and  the  un- 
certainty  regarding    their  representatives 
or  successors ;  but  if  the  affidavit  is  thus 
to  be  reduced  to  a  matter  of  form  which 
any  one    may  make,    it   had    better  be 
dispensed  with  altogether.     No  such  affi- 
davit (nor  indeed  any  affidavit  whatever) 
was  required  by  the  Court  of  Exchequer, 
and  we  never  heard  that  any  grievance 
arose  out  of  the  practice,  nor  do  we  believe 
that  the  new  form  of  affidavit  will  prevent 
any  supposed  evil.     For  those  who,  at  the 
penl  of  costs  and  of  an  action  for  damages, 
would  improperly  issue  a  distringas,  will 
not  be  deterred  From  doing  wrong,  by  hav- 
ing to  make  an  affidavit  capable  of  the 
vague  interpretation  which  has  been  sug- 
gested. 

The  Act  on  this  subject,  5  Yict.  c.  5,  s. 
5,  directs  that  in  place  of  the  writ  of  dis- 
tringas, theretofore  issued  from  the  Court 
of  Exchequer,  a  writ  of  distringas  shall  be 
issuable  from  the  Court  of  Chancery,  and 
"  the  force  and  effect  of  such  writ,  and  the 
practice  under  or  relating  to  the  same  shall 
be  such  as  is  now  in  force  in  the  Court  of 
Exchequer."  Under  this  part  of  the  clause, 
we  presume  the  Court  could  not  have 
made  the  order  in  question ;  but  the  clause 
contains  a  proviso  which  subjects  the  prac- 
tice to  the  orders  and  regulations  of  tb» 
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Court  of  Chancery.  Still,  we  conceiYe,  it  1 
was  the  intention  of  the  Legislature  not  to 
deprive  the  suitor  of  any  adyantage  which ' 
he  possessed  under  the  Exchequer  practice ; 
and  we  trust  the  orders  will  he  altered  ac- , 
cordingly.  We  know  that  it  Was  under- j 
stood,  when  the  bill  passed  through  ParUar  i 
ment,  that  the  heneficial  practice  of  the! 
Exchequer  regarding  these  writs  of  distrin- 
gas should  he  preseived,  and  the  dth  section 
was  introduced  as  an  amendment  for  this 
express  purpose. 

It  may  also  he  ohserved  that  these  or^ 
ders  of  the  17th  NoTember,  are  limited  io 
Stock  nt  the  Bank  ef  England.  Now  the 
4th  section  of  5  Yict.  c.  5,  authorizes  the 
Court  of  Chancery,  upon  application  of  the 
party  interested,  foy  motion  or  petition,  in 
a  smnmitfy  way,  wil^oiik  bill  filfid,  to  re* 
^iratn  the  Bank  of  England  or  emy  other 
paAlie  eempamf^  whether  incorporated  or 
not,  from  permitting  the  transfer  of  stock 
in  thjB  pubUc  funds,  or  the  stock  or  shares 
iiiaay  pubEo  eoiiif>aiiy>  or  {rom  pajomg  any 
di^diandtheieon. 

.  It  1^  tnw  that  the  Taat  majority  of 
^raasactions  to  wiricb  the  remedy  by 
distringaa  would  apply,  take  place  at 
the  Bank  of  Inland;  but  the  pntc- 
tice  of  the  Court  of  Exchequer  was  not 
limited  to  stodc  at  the  Bank  of  England. 
Though  the  schedule  to  the  5  Yict.  c.  5, 
nves  a  form  applicable  to  the  Bank  of 
Bnghmd  only»  and  the  5th  section  refers 
to  this  form ;  yet  we  presume  the  Court 
in  exercise  of  its  general  powers  under  the 
act  may  adapt  this  form  to  the  several 
classes  of  cases  contemplated  by  the  act. 
We  canceire  therefore  that  the  orders 
should  be  amended,  as  well  with  re^urd 
to  the  form  of  the  affidavit  as  to  the  species 
of  stock  to  be  restrained;  and  that  the 
distringas  diould  extend  to  South  Sea 
Stock,  and  any  other  which  could  formerly 
be  attached  in  the  Court  of  Exchequer. 

We  have  received  several  sn^estions  on 
this  subject.  One  of  our  correspondimts, 
truly  observes,  that  it  is  the  almost  invari- 
able pvactioe  to  place  a  diatringaa  on  the 
occasibn  of  selling  or  charging  interests  in 
the  pubHc  stocks,  not  only  as  an  additional 
security,  but  in  order  that  the  party  may 
have  notice  <tf  any  alteration  in  the  fund. 

The  New  Orders  of  Lord  Cottenham, 
printed  22  L.  O.  371,  with  the  exception 
of  the  five  first,  (see/iMt/,  p.  52)  came  into 
operatioa  on  Friday  last. 


LEGACY  DUTY. 

In  the  Attorney  Gmeral  v.  Cockerelly^'  le- 
gjacies  bequeathed  by  a  British  subject  re- 
sident in  the  East  In4ies,  out  of  his  perso- 
nal estate,  to  persons  liring  in  England, 
were  held  to  be  liable  to  duty,  if  the  execu- 
tor proved  the  will  in  England  and  paid 
the  legacies  here,  notwithstanding  the  testa- 
tor realized  uid  possessed  his  property  in 
India,  resided  there,  made  his  will  there,  and 
died  there,  although  the  executors  were  in 
India  at  the  time  of  their  appointment ;  the 
will  was  originally  proved  there ;  and  these 
rules  were  adhered  to  in  subsequent  ded- 
sions.**  These  cases  have,  however,  been 
overruled,  and  it  is  now  clear  that  when  a 
testator  ^es  under  these  circumstances,  le- 
gacy duty  is  not  payable^  although  the  will 
is  afterwards  proved  in  England,*  even 
though  the  property  is  remitted  firom  India 
and  administered  by  the  executors  in  this 
country.  But  where  a  testator,  domiciled 
in  England,  died  possessed  of  property  in 
foreign  funds,  payaUe  abroad*  but  it  ap- 
peared that  the  stock  had  been  tninafemd 
into  the  name  of  the  executcsr  *'  in  England^ 
and  he  had  dealt  with  and  transferr^  the 
dividends  to  the  legatees,  the  duty  was  h^d 
to  be  payable  ;''^  and  in  the  lai^  case  on 
this  subject— where  a  Britiah  aubject  do- 
miciled in  Ena^d,  made  his  wiU,  and 
died  in  England;  and  by  his  will  ^bapoaed 
cf  cevl^n  government  notes  of  the  East 
India  Company  issued  at  Cakntta,  the 
amount  of  which  was  reetrvable  only 
under  an  Indian  probate,  and  appointed  an 
English  executor,  the  executor  granted  & 
power  of  attorney  to  4f.,  in  L^ha*  who 
thereupon  obtained  letters  of  administration 
with  the  will  annexed  in  India,  under 
which  he  received  the  amount  of  the  notes, 
and  remitted  it  to  the  exeontor  in  England^ 
who  paid  it  ovar  to  the  legatee^  and  it 
was  held  that  legacy  duty  waa  payaUe 
thereon.     Mr.  Baron  Poribe  said: — 

"  The  authority  of  the  Attorney  General 
V.  Beatson  cannot  certainly  be  considered  as 
any  longer  binding,  after  what  waa  decided 
by  the  Lord  Chancellor  in  AmM  t.  Ar^ 
noUti  but  in  Arnold  v.  Arnold,  it  appeaup 
cleariy  to  have  been  the  Lord  Chanedlor^a 
opinion  that  if  the  testator  had  bten  each 

•  I  Price,  166. 

^Attorney  GmerMv.  ffeaison,  7  Pri.  WO; 
Lo^ftn  V.  Fairlie,  2  Sim.  &  Scu.  284. 

^Attorney  General  v.  Jachsany  91  C.  &  P. 
lOi ;  8  Bli.  Id.  Arnold  «.  AsfnoU,  2  Myl.  & 
Cr.  256. 

u  UreEwin,  I  C.&  P.  161  j  ITjrn  92. 
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a  permm  as  is  described  in  the  Act  of  Par* 
liunent,  the  duty  would  have  been  payable; 
and  the  ground  upon  which  it  was  held 
not  to  be  payable  in  that  case  was,  that  the 
testator  was  not  domiciled  in  England,  but 
in  India;  and  that  the  will  of  the  testator 
was  made  in  Inc^  But  in  this  case,  not 
only  is  the  legacy  payable  in  England  by 
Mr.  Dyndey,  but  the  will  is  the  will  of  a 
British  subject ;  at  least,  if  that  be  materia], 
we  ought  to  assume  it  to  be  so,  inasmuch 
as  the  contrary  has  not  been  proved :  at  all 
even^  it  is  the  will  of  a  person  domiciled 
in  England ;  and  according  to  the  case  of 
In  r#  Ewin^  a  person  so  domiciled  fills  the 
character  of  "  a  person'*  described  in  the 
Act  of  Parliament.  Therefore  we  have  in 
this  case  all  that  the  Lord  Chancellor^  in 
the  case  of  Arnold  v.  Arnold^  seems  to  think 
necessary  in  order  to  make  the  duty  pay- 
able. We  have  first  the  fact  that  the  tes- 
tator was  a  British  sulaject,  qk  a  person 
domiciled  in  England ;  and  next,  that  the 
w^  was  made  in  Engjland,  and  adminis* 
tered  in  England  by  aa  English  executor. 
H  seeraa  to  me,  therefore,  that  there  is  no 
donbt,  even  according  to  the  authority  of 
the  case  which  was  relied  upon  by  Mr. 
BichardM  aa  orerruling  former  decisions  of 
this  Court,  that  the  legacy  duty  is  payable 
in  this  case.* 
«  /ji  rv  CiMrtar,  7  Mee.  &  Welt.  390. 


S£T4>FF  IN  EQUITY. 


Taa  ndes  as  le  ses^yff  at  commoa  )tm  are 
well  kn«va  and  established,  bat  the  doctriae 
of  8es-*ff  Sa  eqaitf  fa  not  so  faaniliar  or  well 
deftaed,  and  we  shaAl  take  the  opportanity  of 
••veral  recent  cases  hvntkf^  occurred  respect* 
mg  it  to  endeavour  to  explain  it. 

At  common  law.  the  mere  existence  of  cross 
denaads  is  sulHcieat  to  establ'teh  it,  but  it  is 
not  so  in  equity;  eqaitaUe  sct-oflT  exists  only 
in  eases  where  die  pisrty  seeking  tbe  benefit  of 
it  ean  shew  some  «qaitable  grouad  for  being 
protected  against  his  adversary's  demand.* 

In  Beaiiey  v.  D*Arrufi  a  tenaut  bavinic  a  claim 
agsiD^  his  landlord  for  uD]i({uidated  damages, 
occasioned  bycuttiugtimberon  thedemised  pre 
mises,  in  pftrsuaaceofapowersotodivreserved  by 
thelease.  She  landlord  broO^ht  an  action  of  gect- 
meal  idr  aonpaymeat  of  raat ;  the  tenant  filed 
his  Ml;Staliiig  his  claim,  aaid  ehaffi^ng  that  if 
aaoartuaed  and  credit  given  for  it,  there  would 
not  be  a  year's  rent  in  arrear.  That  fact  beioff 
estabfiabedon  an  issue,  the  tenant  was  restored 
to  the  possession,  wbien  the  landlord  had  io  the 
mean  time  obtained,  on  paybg  the  balance  due 


•  JTAfPl^  T.  O'gritik,  1  ^im.  &  6ta.  5S\ ; 
Per  Lord  VoUenham^  C.  1  Craig  &  Ph.  17B. 
i»2Scb.«iLef.403^n. 


by  him,  and  decreed  entitled  to  an  account  of 
mesne  profits.  Tbe  equity  in  this  case  against 
the  landlord  was  that  he  ou^ht  not  to  recover 
|)088ession  of  the  fiirm  fur  nonpaymeat  of  rent 
whilsi  he  owed  to  the  tenant  a  som  of  damage 
for  that  same  farm.c  So  where  there  have 
been  various  dealings  between  landlord  and 
tenant,  so  as  to  produce  an  account  too  com* 
plicated  to  be  taken  at  law,  and  the  landlord 
has  brought  ejectment  for  non-payment  of 
rent,  the  tenant  may  file  a  bill  before  jadgroent 
at  law  for  an  accoaat  on  the  foot  of  those  deal- 
ings, and  to  have  the  balance  applied  to  the 
rent  claimed  to  be  due.* 

In  £jf  parte  Slepkent*  Piggott^,  fFUiimmtt 
Lord  Cawd&r  v.  Lewii,fs  Preston  y.  Stru f ton, ^, 
the  same  prindple  guided  the  decision  of  the' 
Court. 

In  fFitHmm  v.  Davh,^  however,  a  ditferent^' 
pri;iciple  was  acted  on  by  Sir  L.  Skmdwett, 
V.  C.  In  that  case  a  motion  was  refused  to 
dissolve  an  injunction,  granted  on  affidavit  and 
certificate,  to  restrain  execution  on  a  judgment 
obtained  by  the  defendant  against  the  plaintiflT, 
the  latter  having  obtained  a  judgment  to  a 
greater  amount  agunst  the  former.  Here  both 
claims  were  legal,  and  no  matter  of  equitable 
jurisdiction  was  involved.  But  it  may  be'  Bi^d 
with  truth,  that  tbe  case  stands  by  itself,  and 
will  not,  probably,  be  followed. 

In  the  recent  case  of  Rawson  v.  SamuelJ^  the 
circumstances  were   these.     The   defendant 
Samuel  was   to  send  out  goods  (o  several 
houses  in  distant  parts,  connected  with  the' 
plaintifi  's  house  in  this  country,  who  were  tu 
sell  and  remit  the  proceeds  to  the  plaintifis, 
and  they  were  to  accept  bills  to  be  drawn  on 
them  by  the  defendant  upon  the  shipment 
taking  place.    The  result  was,  that  the  plaintifi' 
became  largely  in  advance,  the  bills  becoming 
due,  and  being  paid  by  them,  before  remittances 
or  consignments  were  received  from  abroad  to 
meet  them.  The  plaintiffs  alleged  that  this  arose, 
in  a  great  degree,  from  the  misconduct  of  the  de- 
fendant in  drawing  bills  upon  them  for  larger 
sums  than  the  value  of  the  goods  shipped  justi- 
fied, and  in  directing  the  houses  abroad  not  to 
sell,  and  in  refusing  to  renew  the  bills:  "  but, 
however  that  may  turn  out  in  the  progress  of  the 
cause,  I  do  not  find  (said  Lord  Cottenham)  in 
the  answer  any  admissions  which  can,  upon  this 
motion,  enable  the  [daintifih  to  proceed  upon 
the  ground  that  any  of  those  allegadons  are  so 
e:itnblished  as  to  entitle  them  to  any  order 
founded  upon  their  being  true ;  but  it  is  ad-> 
mhted  that  there  is  a  com|>licated  account  to 
be  taken  between  the  plaintifis  and  the  defen- 
dant, upon  the  result  of  which,  however,  the 
defendant  says  he  believes  that  a  balance  will 
be  found  due  to  him.    The  subject   of  the 
action  at  law  is  the  refusal  of  the  plaintiffs  in 
equity  to  accept  bills  drawn  by  the  defenrlunt ' 
in  pursuance  of  the  agreement  upon  certaia 


«  Per  Lord  €uitenham,ij,  I  ().  &  Ph.  179. 
«  O'Connor  v.  Spmght,  1  Sch.  &  Uf.  ^K)&. 
•  11  Ves.  24.  f  &Mad.d6. 

r  1  Yo.  A  CoU.  427.      ^  1  Ansl.  60. 
^2  Sim.  461.  i  IC&Ph.  1^1. 
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ihtpinenU  mftde  to  the  houses  abroad.    The 
Vice  Chancellor's  order  permits  the  trial  of 
this  action,  but  restrains  tne  execution  in  case 
a  verdict  should  be  found  for  the  plaintiffs  at 
law.    The  case»  therefore,  to  be  considered, 
is  the  plaintiffs'  recoverinj^  a  verdict ;  that  is  to 
say,  the  case  of  the  plaiutiffs  in  equity  havini; 
broken  their  contract,  and  improperly  refused 
to  accept  the  bills ;  and  the  question  is  ivhether 
the  defendant  in  equity,  having  obtained  a 
verdict,  as  compensation  for  such  a  breach  of 
contract  and  consequential  injury^  ought  to  be 
restrained  from  receiving  the  sum  so  awarded 
to  him  until  the  complicated  account  staled  in 
the  biU  shall  have  been  taken  and  the  balance 
ascertained.    This  would  produce  the  most 
obvious  injustice,  if  the    balance  should  be 
found  in  favour  of  the  plaintiff  at  law,  which 
he  has  sworn  he  believes  it  will ;  but  %vhatever 
weight  may  be  attached  to  this  statement  of 
belief  as  to  the  probable  balance  of  a  long  and 
complicated  account,  the  cue  is  certainly  not 
one  m  which  the  plaintiffs  in  equity  can  ask 
the  Court  to  assume  that  the  balance  will  be 
in  their  favour.    The  equity,  therefore,  must 
rest  upon  the  admitted  evidence  of  a  compli- 
cated and  unsettled  account.    It  was  said  that 
the  subjects  of  the  suit  in  this  Court,  and  of 
the  action  at  law,  arise  out  of  the  same  coo- 
tract  ;  but  the  one  is  for  an  account  of  trans- 
actions under  the  contract,  and  the  other  for 
damages  for  the  breach  of  it.     The  object 
and  subject  matters  are,  therefore,  totally  dis- 
tinct;  and  the  fact  that  the  agreement  was 
the  origin  of  both,  does  not  form  any  bond  of 
union  ror  the  purpose  of  supporting  an  injunc- 
tion    The  question  then  comes  to  this,  is  the 
defendant  in  a  suit  in  this  Court  for  an  account, 
the  balance  of  which  I  will  suppose  to  be  un- 
certain, to  be  restrained  from  taking  out  exe- 
cution, in  an  action  for  damages  against  the 
other  party  to  the  account,  until  after  the  ac- 
count shaJl  have  been  taken,  and    it  shall 
tbertby  have  been  ascertained  that  he  docs  not 
owe  to  the  defendant  at  law,  upon  the  balance 
of  the  account,  a  sum  equal  to  the  amount  of 
the  damages?    If  so,  it  cannot  be  upon  the 
ground  of  set-off,  because  there  is  not  at  pre- 
sent any  balance  against  which  the  damages 
can  be  set  off;    nor  can  it  be  because  the 
damages  are  involved  in  the  account,  for  cer- 
tainlv  they  can  form  no  part  of  it.    We  speak 
familiarly  of  equitable  set-off,  as  distinguished 
from  the  set-off  at  law;  but  it  will  be  found 
that  this  equitable  set-off  exists  in  cases  where 
the  paity  seeking  the  beneht  of  it  can  shew 
Fome  equitiible  ground  from  being  protected 
against  his  adversary's  demand.     Ihe   mere 
existence  of  cross  demands  is  not  sufficient; 
H^hytey.  O'Brien,  1   8.  &  S.  551,  although  it 
11  difficult  to  find  anv  other  ground  for  the 
order  in  IFiUiami  v.  uamet,^  Sim.  461,  as  re- 
ported.   In  the  present  case  there  are  not 
even  cross  demands,  as  it  cannot  be  assufned 
that  the  balance  of  the  account  will  be  found 
to  be  in  favour  of  the  defendants  at  law.    Is 
there,  then,  any  equity  in  preventing  a  party 
who  has  recovered  damages  a|  law,  from  re- 
ceWtog  them,  because  he  may  be  found  to  be 


indebted,  upon  the  balance  of  an  nniettled 
account,  to  the  party  against  whom  the  damages 
have  been  recovered  ?  Suppose  the  balance 
should  be  found  to  be  doe  to  the  plaintiff  at 
law,  what  compensation  can  be  made  to  him 
for  the  injury  he  must  have  sustained  bj  tbe 
delay?  The  jury  assess  the  damages  as  the 
compensation  due  at  the  time  of  their  verdict. 
Their  verdict  may  be  no  compensation  for  the 
additional  injury  which  tlie  delay  in  payment 
may  occasion.  What  equity  have  the  plaintiffs 
in  the  suit  for  an  account  to  be  protected 
against  the  damages  awarded  against  them  ? 
If  they  have  no  such  equity  there  can  be  no 
good  ground  for  the  io|unction."  And  in 
another  recent  case,'  Lord  CoiUhham,  C,  also 
held,  that  %vhere  there  are  cross  demands 
between  two  parties  of  such  a  nature  that  if 
both  were  recoverable  at  law,  they  would  be 
the  subject  of  legal  set-off,  then  if  either  of  the 
demands  is  matter  of  eouilable  jurisdiction, 
the  set-off  will  be  enforced  in  equity. 


NEW  ORDER  IN  CHANCERIT. 

SUSPENDING  THE  FIRST  FIVE  OHDXK8  OF 
AUGUST. 

[The  Orders  in  Chancery  of  the  26th 
August  will  be  found  22  L.  O.  371 ; 
those  of  1 1th  November,  p.  24»  ante : 
and  those  of  the  1 7th  November,  p.  35, 
ante.  The  following  are  the  hut  New 
Orders.] 

Friday,  ihe  \9th  day  of  Nov.  1841. 
Whereas  it  is  expedient  thst  further  Orden 
should  be  made  u>r  the  better  administra- 
tion of  justice  in  the  Court  of  Chancery 
with  reference  to  the  maittero  to  which  the 
First,  Second,  Third,  Fourth,  and  Fifth 
Orders  of  the  twenty*sizth  day  of  Augnst 
last  apply,  and  that  in  the  mean  time  the 
operation  of  the  same  Orders  should  be 
suspended. 

Now  therefore,  I,  the  Right  Hononrable 
John  Singleton  Lord  Lyndhurst,  Lord  High 
Chancellor  of  Great  Britain,  by  and  with  the 
advice  and  assistance  of  the  Right  Honont^ 
able  Henry  Lord  Langdale,  Master  of  the 
Rolls ;  the  Right  Honourable  Sir  Lancelot 
Shadwell,  Vice  Chancellor  of  £ndand;,the 
Honourable  the  Vice  Chancellor  James 
Lewis  Knight  Bruce,  and  the  Honourable 
the  Vice  uhancellor  James  Wigram,  Do 
hereby,  in  pursuance  of  an  act  of  parlia- 
ment made  and  passed  in  the  fourth  year 
of  the  reign  of  her  present  Majesty,  inti- 
tuled "  An  Act  for  facilitating  the  Admi- 
nistration of  Justice  in  the  Court  of  Chan- 
cery,'* and  of  an  act  made  and  passed  in 
the  session  of  parliament  held  in  the  fourth 
and  fifth  years  of  the  reign  of  her  said  Ma- 
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jeaty,  intituled  "An  Act  to  amend  an  Act 
of  the  Ponrth  Year  of  her  ptesent  Majesty, 
intituled  '  An  Act  for  facilitating  the  Admi- 
niatralion  of  iudtice  in  the  Court  of  Chan- 
cery/ **  Order  and  Direct  tliat  the  First 
Second,  Third,  Fourth,  and  Fifth  Orders  of 
the  twenty-sixth  day  of  August  last,  shall 
not  take  effect  till  the  first  day  of  Easter 
Term  one  thousand  eight  hundred  and 
forty-two. 

(Signed)  "  Lyndhtjrst,  C. 
Langdale,  M.B. 

LANCE1.0T  ShADWELL,  V.C. 

J.  L.  Knight  Bruce,  V.C. 
James  Wigram,  V.C." 


NOTICES  OF  NEW  BOOKS. 


Omtline»  of  the  Uw  of  Real  Property  :   or 
Readings  from  Blackstone  and  other  text 
writers  ;   includtHy  the  Alterations  to  the 
End  of  the  last  Session  of  Parliament. 
By  Robert  Maugham,  Secretary  to  the 
Incorporated    Law    Society.      Part    I., 
comprising,     1.    Property  in    General; 
2.  Corporeal  and  incorporeal    Heredi- 
taments;   3.  Tenures;    4.  Estates;   5. 
Uses  and  Trusts. 
This   is  another  part  of  Mr.   Maugham's 
series  of  Outlines  of  Law.  comprising  such 
parts  of  Blackstone's  Commentaries  as  re- 
main unaltered  at  the  present  time,  incor- 
porating, concisely,  all  the  new  enactments 
and  decisions,  and  completing  from  other 
text  writers  and   reports,    an   elementary 
course  of  reading. 

llie  following  is  extracted  from  the 
Preface; — 

"  Notwithstanding  the  reverence  which  every 
lawyer  must  feel  for  the  name  of  Blackstone, 
and  the  reluctance  with  which  every  editor  of 
his  works  must  perform  the  task  of  abridging 
and  altering  them,  it  is  manifest,  from  the 
various  new  methods  of  editing  the  Commen- 
taries, (some  already  before  the  public,  and 
others  announced  or  designed),  that  an  opinion 
is  fast  gaining  ground,  that  the  old  plan  of  re- 
printing the  entire  tejct,  with  elaborate  notes 
and  annotations,  will  ere  long  be  superseded 
by  new  Cammentators,  though  still  adopting  a 
large  part  of  the  labours,  and  following  the 
course  of  their  unrivalled  master. 

The  present  writer  submits,  that  not  only 
those  portions  of  Blackstone  which  are  no 
longer  law  should  be  omitted,  and  the  altera- 
tkms  introduced  in  their  appropriate  places, 
but  that  numerous  additions  should  be  made 
wUch  were  never  comprehended  in  the  origi- 
nal Commentaries,  or  were  passed  over  with  a 


brevity  Qn suited  to  their  present  hnportanee 
It  should  be  rciiiembcred  that  the  edition  which 
received  the  last  corrections  of  the  learned 
Judge,  was  published  seventy  years  ago,  and 
that  since  that  time,  and  especially  within  the 
last  ten  years,  vast  <;hange8  have  been  effected. 

"  It  is  obvious  that  if  Blackstone  had  written 
in  these  days,  he  would  have  narrated  the  re- 
pealed parts  of  the  law,  not  elaborately,  but 
concisely,  as  subjects  of  history.  He  describes 
his  work  as  composed  of  elementary  disquisi- 
tions," and  whilst  he  entered  with  comparative 
fulness  into  the  more  important  subjects  of 
existing  law,  it  is  obvious  that  (to  use  his  own 
words)  it  would  not  have  been  *  consonant  to 
the  design  of  these  elementary  disquisitions,* 
to  retain  large  portions  of  the  law  which  had 
been  superseded  by  new  statutes,  and  followed 
by  new  iudicial  constructions.  These  by-gone 
rules,  whether  of  the  legislature  or  the  superior 
Courts,  would  doubtless  have  been  treated  by 
the  learned  Judge  with  the  brerity  of  an 
historian,  rather  than  the  prolixity  of  a  pro- 
fessor. 

"  With  these  views  the  compiler  of  the 
following  pages  has  already  publisned  'Outlines 
of  Private  and  Public  Wrongs,  and  their 
Remedies  in  the  Courts  of  Common  Law, 
Equity^  Bankruptcy^  and  Criminal  Law,*  and 
he  now  submits  to  the  profession  and  the  public 
the  first  part  of  Outlines  of  the  Law  of '  IIsaii 
Propbbtt.' 

"  Each  of  these  volumes  has  been  grounded 
on  the  Text  of  Blackstone,  omitting  the  re- 
pealed parts,  and  incorporating  concisely  all 
the  important  new  enactments  and  decisions, 
and,  so  far  as  connstent  with  the  Oommenta- 
tor's  design  of  '  elementary  disquisitions/ 
enlarging  some  chapters  of  the  work  from  other 
text  writers  and  reports  :  thus  supplying,  it  is 
hoped,  an  elementary  course  of  reading  in  all 
the  principal  branches  of  the  law,  grafted  on 
the  main  stem  of  the  Commentaries." 


POINTS  OF  LAW,  BY  QUESTION 
AND  ANSWER. 


A0RBBMENT8. 

1.  Is  a  verbal  agreement  to  take  furnished 
lodgings  for  three  years,  valid  ? 

2.  Must  a  promise  to  indemnify  a  co-surety  be 
in  writing  ? 

3.  Can  parol  evidence  of  the  consideration  of 
an  agreement  be  given  in  support  of  a  writ- 
ten agreement  ? 

4.  Is  an  agreement  to  occupy  lodgings  at  a 
future  day,  within  the  meaning  of  the  statute 
of  Frauds  ? 

5.  IMust  the  assignment  of  a  copyright  be  in 
writing  ? 

6.  Is  an  agreement  for  the  sale  of  wheat  to 
be  delivered  at  a  future  time,  within  the 
statute  ? 

7.  Is  a  purchaser  at  an  auction,  who  signs  a 
memorandum  on  the  particulars  of  the  pre- 
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mises,   bonnd    to   complete  his  purchase    in  me  to  waste  your  time  in  rain  repetitions. 

though  the  vendor  does  not  sign  the  certifi-  I  My  object  in  co-labouring  in  the  cause,  is  to 

eate?  1  urpe  energy,  perseverance,  and  unanimity,  in 

8.  Is  a  subsequent  ratification  by  a  principal  of .  brmgiug  the  consideration  of  the  subject  where 

contract  by  his  agent,  equivalent  to  a   only  coBsideratioa  can    adequately  avail; I 


previous  authority  ? 

9.  Is  a  bill  of  parcels,  with  the  vendor's  name, 
printed,  and  that  of  the  vendee  written  by 
the  vendor,  a  sufficient  contract  in  writing  ? 

10.  An  auctioneer  wrote  down  the  name  of 
the  highest  bidder  for  goods  in  his  book : 
is  this  a  sufficient  signature  i 

1 1 .  A  broker  was  authorized  to  sell  goods  for 
one  principal,  and  to  buy  for  another.  Is  an 
entry  in  his  books,  of  a  sale  from  the  one  to 
the  other,  sufficiently  binding  ? 

12.  If  a  purchaser  at  the  time  of  the  sale  of 
goods  to  him,  write  his  name  on  them,  will 
that  be  a  sufficient  memorandum  in  writing 
I'nthin  the  statute  ? 

Id.  A  parol  agreement  for  a  lease  was  entered 
into,  and  a  draft  lease  prepared :  is  this 
binding  ? 

14.  Is  an  agreement  written  by  the  party  who 
begins  it  thus,  "  I,  ^.  B."  binding  on  him 
without  a  subsequent  signature  ? 

15.  Is  an  auctioneer's  entry  in  his  book,  of  the 
name  of  the  buyer  of  a  lot  of  land  a  suffici- 
ent  notice  in  writuig  ? 


ATTORNEYS'  CERTIFICATE  DUTY. 


e: 


To  the  Ediiar  of  the  Legal  Observer. 

Great  credit  is  due  to  you  for  constantly  urg- 
ing the  propriety  and  justice  of  the  repeal  of  the 
dutv  on  attorney's  certificates.  If  you  were  pro- 
perly supported  by  the  profession,  there  would 

e  no  doubt  of  success.  But,  unfortunately, 
though  the  grumblings  is  general,  it  reaches  no 
further  than  gramblmg;  no  vigorous  efforts 
are  made  in  the  quarter  from  which  the  change 
must  come. 

It  is  not  likely  that  any  Chancellor  of  the 
Exchequer  will  spontaneously  and  unsought, 
propose  the  abolition  of  this  tax.  The  pay- 
ment  of  it  is  obtmned  so  easilv,  and  at  such 
little  expense,  that  there  is  no  aoubt  it  will  be 
continued  as  long  as  possible.  No  collector 
takes  his  rounds,  soliciting  at  your  door  its 
due  discharge, — ^his  reward  being  a  per  centage 
on  the  amount.  No  officer  even,  is  set  exclu- 
sively apart  for  its  receipt.  The  clerks  who 
gather  this  into  the  gamer,  attend  to  other 
matters.  But,  cruel  are  the  penalties  which 
visit  the  poor  attorney  who  offends  against  the 
enactment  directing  certificates  to  be  taken 
out  within  a  limited  period;  and  poverty,  in 
his  case,  is  almost  made  to  assume  the  aspect 
of  crime,  causing  him  to  be  looked  upon  by 
many  of  his  professional  brethren  even,  as 
well  as  others,  coldlv  and  askance,  however 
great  may  be  his  legal  skill  and  moral  merit. 

The  injustice  of  this  dutv  altogether  has 
been,  time  after  time,  so  clearly  and  so  forcibly 


mean  before  ihe  Parliament  of  these  kingdoms. 
Petitions  shoidd  be  transmitted  from  every  cor* 
ner  of  the  land,  and  no  attomev  should  withhold 
his  signature.  The  Law  Society  should  cheer- 
fully furnish  its  co-operation.  And  in  Parlia- 
ment, the  legal  profession  is  alwavs  well  re- 
presented,  and  most  of  the  Memoem  of  the 
Huuse  of  Commons  must  sympathize  with  the 
cause  when  efficiently  brought  forwanl,  as  they 
doubtless  rank  amon^  their  connections  some 
one  or  more  of  our,  m  this  respect,  ill-used 
race.  Get  the  grievance  before  Parliament, 
keep  it  there  with  untiring  zeal,  let  the  aboli- 
tionist senators  be  animated  with  as  steady  a 
desire  for  success,  and  as  unceasing  efforts  to 
obtun  it,  as  was  old  Cato,  when  he  concluded 
every  speech  with  the  words  "  delenda  est 
Carthago,"  and  the  case  will  be  won.  Perse- 
verance works  wonders,  even  against  the 
bitterest  hostility :  how  much  greater  then,  is 
its  chance,  where  much  sympathy  may  be  ex- 
pected ?  But,  suppose  the  worst,  that  the  in- 
justice of  the  tax  is  denied,  that  the  proposition 
for  its  repeal  is  looked  coldly  on,  and  that  direct 
and  indirect  efforts  are  made  to  evade  or  crush 
the  investigation  of  the  subject.  Still,  I  say, 
persevere ;  abate  not  one  jut  of  heart  or  hope, 
and  success  will  come.  *' Magna  est  Veritas, 
et  prsvalebit,"  is  a  saying  old  and  true.  Put 
"  perseverantia"  for  Veritas,  (the  cause  being 
of  course,  good)  and  the  saying  is  supported  bv 
the  experience  of  all  ages.  TTie  unjust  judge, 
mentioned  in  scripture,  though  he  neither 
feared  God  nor  regarded  man,  yel  did  justice 
to  the  poor  widow,  because  she  wearied  him 
with  her  importunity. 

ViNDEX. 

Sir, 
The  attorneys  and  solicitors  are  indebted  much 
to  you  for  your  exertions  towards  theit  allevia- 
tion from  the  impost  of  certificate  duty ,  a 
tax  which  is  now  as  unjust  as  unnecessary  : 
unjust,  because  the  most  lucrative  professions 
and  callings  in  this  country  are  wholly  ex- 
empt from  payment  of  any  annual  duty  :  ifii- 
necesMriff,  because  the  reason  of  its  enactment 
was  long  ago  satisfied,  and  the  necessity  of  its 
continuance  no  longer  exists. 


emergencies  of  an  impending  war,  at  the  mode- 
rate  scale  of  oL  on  London  practitioners,  and 
3/.  on  those  in  the  country.  By  the  general 
stamp  act,  the  attorneys  were  requh-ed  to  pay 
additional  duties,  which  have  conthiued  undi- 
mmished  to  the  present  day.  Surely,  as  that 
war  has  long  ceased,  the  necessity  for  the  cer- 
tificate duty  no  longer  exists.  I  say,  and  in- 
sist,  therefore,  it  ought,  as  an  act  of  justice,  to 
be  repealed,  and  to  have  been  repealed  long 

.UIedbyyou.th.»  it  wo»ld  b*  oi.p«dooable   ryei^'iySUen  XpSd/ffil";!^' 
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aUenadml  given  to  the  practitidiierl  VCh^n 
the  Btatate  was  eaacted  which  imposed  the 
daty,  the  number  of  attorneys  aud  solicitors 
was  small,  compared  with  that  of  the  preseni 
day.^  The  purposes  of  a  war  abstractini^  the  at- 
tenfion  of  parents  firom  placing  their  sons  in 
the  civil  professions,  the  return  of  duty,  to  aid 
in  filling  the  coffers  of  the  revenue,  must  then 
have  been  little;  now-a-days,  the  taxing  of 
attorneys  is  a  very  prolific,  but  a  very  unjust 
and  oppressive  way,  of  providing  for  the  emer- 
gencies of  the  state. 

in  the  medical  profession,  exertions  have  been 
made  by  an  unanunous  feeling,  to  secure  them- 
selves adequate  remuneration  and  resist  unjust 
aggressions,  and  the  result  has  been  successful. 
TSt  bishops  and  other  digni6ed  ecdeuastics 
have  founded  societies  ana  means  for  the  sup* 
port  of  the  humbler  clergy.  But  the  members 
of  the  ImX  profesttott  have  to  fight  thdr  way  in 
the  world,  be  the  times  those  of  war  or  peace, 
let  the  expenditure  of  the  government  be  large 
or  small,  with  their  education,  examination,  ad* 
mission,  knowledge,  and  earnings,  all  taxed  al 
the  highest  possible  amount  1  Wny  they  should 
be  so  marked  out  for  taxation,  I  know  not  1 

I  perceived  in  a  recent  number  of  your  work, 
a  diuise  in  IxNrd  Langdale's  proposed  bill  for 
the  consolidation  and  amendment  of  the  law  of 


attorneys,  to  th^  effebl,  that  na  ajttmmey  shall 
be  allowed  to  take  an  articled  clerk  until  he 
has  been  in  practice  five  yeaili.  If  this  clanse 
is  allowed  to  pass,  surely  the  i&ttomeys  to  be 
affected  by  it,  should  not  be  Otflled  upon  to  pay 
any  certificate  duty  during  those  five  years. 
But,  Sir,  half  mea^res  wionot  do.  The  re- 
peal of  the  duty  should  be  entire  As  to  the 
whole  profession ;  fdr  its  existence  \%  A  griev- 
ance and  an  arbitrary  impost.  What  are  the 
profits  of  the  attorney  compared  to  those  of 
the  architect,  the  surveyor^  the  merchant,  the 
land-agent,  or  the  mehrantile  broker?^  The 
surveyor  and  land-agefet  charge  for  their  time 
and  attendances  in  ue  tome  manner  a^  attor- 
nies,  only  that  they  take  highef  fees  (  and  yet 
these  callings  are  tree  from  all  duty  oi-  tax  I 
How  hard  does  the  certificate  duty  bear  upon 
those  persons,  who,  born  of  highly  respectable 
parents  of  very  limited  means^  have  to  struggle 
on  with  a  pittance  given  them  at  their  butset 
in  life! 

There  remains,  then,  no  doiibt,  that  refiet 
from  the  certificate  duty  would  be  an  act  of 
justice,  redounding  to  the  credit  of  the  minis- 
try in  power,  and  insuring  them  the  tasting 
respect  of  all  honourable  attorneys  and 
sohcitors. 

Att.  ad.  Lio. 


AtTORNEYS  tO  BE  ADMITTED. 

Hilary  Term.  1842. 

qusbn's  bbnch. 
CterUfi  Same  und  Remdenee,  To  whom  oHkled^  titiigned.  ^e, 

AlKsoB,  John  Pick,  25  Mooigate  Strc^et  j  ihid    WillUm    Whytehead,   Tliirsk  {    assigned    to 

Thirsk,  Yorkshire.  Thomas  SwtffbrCck,  Thihik. 

Allenby,  Henry  Hyuman,  3,  Arundel  Street,    Joseph  Moore,  Lincoln, 

Haymarket;    Kenwlck    House;    and    th^ 

Close,  Lincoln. 
Borsey,  William  H^nry,  3,  Fufnival's  Inn ;  and    Thomas  Tind&I,  Aylesbury. 

Slough. 
Buckerfield.  T.  Henchman.  3,  Southampton    John  Halcomb,  Marlboroogh. 

Street;  Hampstead  Roadi  and  Pyle,  Ola* 

morganshire. 
Beaumont,  Henry  Arthur,  6,  Raymoild  Build-    Charles  Bell,  Bedford  Row. 

logs. 
Bencmft,  Richard  Incledon,  13,  Everett  St. ;    John  Sbefrard  Clay,  Barnstaple. 

Brunswick  Square ;  and  Barnstaple. 
Bridges,  George  Talbot,  11,  Margaret  Street.      Nathaniel  Mason,  Red  Lion  Square. 
Browne,  John  William,  3,  Ormond  Street,    Augustus  Pultiford  Browne,  Dulverfoik. 

Queen  Square :   and  Dulverton. 
Bissell,  Charles  Bdward,  Sleaford,  Lincoln*    Charles  Pearsonr,  Sleaford. 

Barber*  Samuel  Good,  Worcester,  William  Lastett,  Worcesteirj  asslgoed  to  Het 

Maddocks  Daniel,  Worcester. 
Bafley,  Francis,  Clitheroe.  Henry  Hall,  Clitheroe. 

Bronckhorst,  Henry  A.,  4,  Adelaide  Terrace,    John  James  Foqnelt,  Newport.  Isle  of  Wight  t 
Islington.  assigned  to    Richard  M.  Whitlow,  Mtfn. 

cheiter. 


BowdcD,  Frederick  L.  T.,  Sumford  Hill.  John  Saunders  BttWden,  Aldehnafrburv. 

Berkeley,  Maurice  Henry,  2,  Dartmouth  Row,    John  Innes  Pocock,  Lincoln's  Ilin  Fields^ 
Blackbeath. 


Browne,  Eyles  Irwin  Caulfield,  12,  Gamault    George  Mltf^Bhall,  East  Retf(rrd, 

Place,  Pentonville ;  and  Rivers  Street,  East 

Re^^rd. 
Buncombe,  Wiiriam',  3,  Compton  St.,  Bnins-    Samuel  Walter,  Chafd. 

wick  Squares  •'udd  Street;  and  Qiard. 
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Ohrk*i  name  and  Residenee.  Ta  wham  articled,  auigned,  ^. 

Boyle,  Frederick,  14,  Priorj  Road,  Wands-    Henry  Hoppe,  Sun  Coart,  Gomhill. 

worth  Road. 
Culf,  Joseph,  27*    Liverpool  Street,  King's    William    Crawford   Newby,  i^tocktoo-npon* 

Gross.  Tees,  and  Oxlev  Tilson,  Coleman  SireeL 

Cracknel],  John  Benjamin,  Lyncombe ;  and    Edward  Webb,  Walcot,  Somerset. 

Widcombe. 
Craig,  Alexander  Samuel,  27,  University  St. ;    John  William  Watson,  Shrewsbury ;  assigned 
and  Shrewsbury.  to   Sir  J.  B.  Williams,  Knt.,  Shrewsbury, 

assigned  to  Charles  Dixon  Craig,  Shrews^ 
bury. 
Chars! ey,  Frederick,  6,  Great  Ormond  Street ;    John    Charsley,    Beaconsfield ;    and   Bryan 

36,  Gloucester  Street )  and  Beaconsfield.  Holme,  New  Inn. 

Chandler,  Charles,  23,  Wakefield  Street,  Re-    Thomas  Salt,  Shrewsbury, 
gent  Square ;  Shrewsbury ;  and  New  Bos* 
well  ('ourt. 
Chew,  Thomas  Heath,  Manchester.  WiUam  Christopher  Chew,  Manchester. 

Carpenter,  Frederic,  6,  Porchester  Place,  Ox-    Edward  Elkins,  Newman  Street 

ford  Square. 
Cobb,  John,  25,  Henrietta  Street,  Brunswick    Samuel  Haines,  Tavistock  Place ;  assigned  to 
Square;    Gloucester    Street i    and   Great        David  Harrison,  Wal brook. 
Ormoiid  Street* 
Chevalier,  Clement,  Southtown,  Suffolk.  Charles  John  Palmer,  Great  Yarmouth. 

Clarke,  John,  10,  Stafford  Place,  Fimlico ;  and    Thomas  Tims,  Banbury. 

Banbury. 
Catterall,  John,  Preston,  Lancashire.  John  Abraham,  Preston. 

Compign^,  Alfred,  5»  Upper  Montague  Street,    James  Sowtnn,  Great  James  Street;  assigned 

Russell  Square.  to  John  Gregory,  Clement's  Inn. 

Clarke,  Robert  fiagle,  66,  Spencer  Street,    William  Clarke,  Thetford. 
Northampton    Square;    ana    8,   Jeffery's 
Square. 
Cosserat,  David  Pdoauin,  94,  Parke  Street,    Arthur  Abbott^  Exeter. 

Camden  Town ;  and  Brampford  Speke. 
Cunnington,  John»  the  younger,  Braintree,    John  Cannington,  the  elder,  Bnuntree. 

Essex. 
Carr,  Heary,  York.  Arthur  William  Tooke,  Bedford  Row;  as* 

signed  to  Thomos  Ward,  York ;  assigned  to 
Francis  Short,  York. 
Cope,  Henry,  the  younger^  14,  Agnes  Place,    Henry  Cope,  Agnes  Place. 

Waterloo  Road. 
Down,  James  Dundas,  27.  Wilmington  Square ;    Charles  Davies,  Southampton. 

Burleigh  Street;  and  Southampton. 
Docker,  William,  89,  Quadrant;  Albany  St.;    mipb  Docker,  Birmingham  ;  assigned  to  G, 

and  Bromsgrove.  Vernon,  and  L.  Minshall,  Bromsgrove. 

East,  Alfred  Baldwin,  6,   Bouverie  Street;    John  Stubbs.  Birmingham  ;  Assigned  to  John 

King's  Norton ;  and  6.  Waterloo  Road.  Wilkes  Uueti,  Birmingham 

Edmunds,  James  Heming,  Northampton.  Thomas  Cave  Hall,  Northampton. 

Esde,  Joseph,  Clapham  Common :  and  Here-    William  Henry  Bellamy,  Hereford. 

ford. 
Ellis,   Arthur,  49,  Bernard   Street,    Russell    Arthur  Lace,  Liverpool. 
Square;  Henrietta  Street ;  Harwood  Street; 
Binglev. 
Rsher,  Frederick  William,  18,  Lower  Wharton    James  Campey  Laycock,  Huddersfield. 

Street,  Lloyd  Suuare. 
Fenwick,  John  William,  18,  Lower  Wharton    Richard  Barker,  North  Shields. 

Street ;  and  North  Shields. 
Freer,  Thomas,  Glamford  Briggs,  Lincoln,    George  Saffery,  Market  Rasen;  assigned  to 

shire.  John  Nicholson,  Glamford  Briggs. 

Fowler,  Henry,  the  younger,  Scarborough.  John  Uppleby,  Scarborough. 

Farrer,  George,  33,  George  Street,  Hanover    Timothy  Tyrrell,  Guildhall. 

Square ;   and  Clarges  Street. 
Fryer,  Merlin,  16,  Buckingham  Street, Fitzroy    William  Marks  Benison,  St.  Thomas  Apostle; 

Square ;  and  Saint  Thomas  Apostle.  assigned  to  George  Wilson  Grove,  Exeter. 

Finden,  Francis,  9,  Charter  House  Square ;    W.  W.  Woodward  and  H,  Whately,  Pershore ; 
^nchester.  assigned  to  Charles  Wooldridge,  Winchester. 

•Gladstone,  William  Cotterell,  9,  Upper  Stam-    Henry  Frederick  Holt,  2,  New  Inn,  Strand, 
ford  Street,  Blackfriars. 


•  Marked  thns  are  Common  Pleas  applications.    The  rest  are  in  the  Queen's  Bendu 
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Anwnryi  to  he  admiited,  H.  T.  1842.  #7 

*  €ier¥s  Nam  mnd  Rtnience,  To  wham  artkM,  atilgn§d,  he. 

Griffith^  Morris,  Bangor,  Gamarronthire.  John  Hngbes,  Banfror. 

Geare,  Williaai,  67,   Lincola'a  Jon   Fields  i    John  Geare,  Exeter. 

Bxeter ;  and  Essex  Street. 
Giddy,  Charles,  10,  Myddleton  Square ;  and    William  Hocktn,  Penzance. 

Princes  Street,  Red  Lion  Square. 
Gridley,  Henry  Gillett,  28,  Jerinyn  Street.  Henry  Gridley,  Burnham  Weat^rate;  assigned 

to  John  Wood,  Falcon  Square. 
Grant,  Frederick  Allan,  15,  Guildford  Street.     Lawrence  Walker,  13,  King's  Road,  Gray's 

Inn. 
House,  Samuel  Wood,  7,  Mylne  Street,  Myd-    John  Tregonwell  King,  Blandford. 

dleton  Square;  and  Anderson. 
Hughes,  David,  26,  Jewin  Crescent.  William  Overton,  Old  Jewry 

Hudson,  John,  29,    Mark  Lane ;  President    Edmond  Sharp,  Devonshire  Terrace. 

Street ;  and  Moreton  in  Marsh. 
Hay  ward,  Alfred,  the  younger,  47i  March  mont    Alfred  Hay  ward,  Broakley. 

Street ;   and  Broakley. 
Hinds,  George,    11,   Cowley  Street,    West.    William  Nathaniel  OtUway,  Staplehunt. 

minster ;  and  Staplehurst. 
Hore,  Maurice  John,  Liverpool i  27,  Great    Allan  Kaye,  Liverpool;  assigned  to  Joachim 

Russell  Street.  Andrade,  Liverpool. 

*Heineman,  George,  York.  John  Atkinson,  (deceased),  Peterborough ;  as- 

signed  to  WUliam  Nethersole,  Essex  Street. 
Hill,  William    John,   28,  Tavistock  Place ;    WlUiam  Richard  Bishop,  Exeter. 
Exeter;  New  Ormond  Street,  Myddleton 
Square ;  Alfred  Street. 
Horn,  Richard,  12,  Upper  Bedford  Place ;  and    Abraham  Story,  Durham. 

Durham. 
Hooper,  John,  Newton  Abbott,  Devonshire  i    William  Francis  D'Arcy,  Newton  Abbott. 

and  York  Road,  Lambeth. 
Hair,  Thomas,  Kidderminster.  George  Price  Hill,  Worcester  ;  assigned  to 

Henry  Maddocks  Daniel,  Worcester. 
Heathcote,  Robert,  Clapham.  Henry  Peale  Bird,  Lincoln's  Inn  Fields. 

Haslewood,  Edward  William,  14,  Sidmonth    Joshua  John  Peele,  Shrewsbury. 

Street ;  and  Shrewsbury, 
Jones,  William,  Liverpool.  Charles  Thomas  Woosnam,  Newtown  Montr 

gomeryshire;    assigned  lo  John    Radcliff, 
Liverpool. 
Jenkins,  Richard,  Swansea.  John  Jackson  Price,  Swansea. 

Jay.  Samuel  John,  14,  Sidmouth  Street ;  and    Edward  Weatherall,  King's  Bench  Walk. 

Aldengate  Street. 
Jenkyn,  James,  277^  Strand;   and  Tunbridge.    John  Carnell,  Tunbridge. 
Jennings,  Thomas  Robert,  2,  Charles  Street,    Joseph  Crew  Jennins;s,  Evershot ;  assigned  to 
Soho  Square;  aod  Evershot.  James  Welch,  Somcrton  ;  assigned  to  Wil- 

liam Dean,  Guildford  Street. 
Jefferson,  Joseph,  5,  Judd  Place  East;  and    John  Steel,  Cockermonth ;  assigned  to  Charles 

Cockermouth.  Bischoff,  Copthall  Court. 

Johnson,  Thomas,  9,  Calthorpe  Street ;  Lan-    Thomas  Mason,  Lancaster. 

caster;  Slosne  Street;  Wakefield  Street. 
Juckes,  George,  18,  Wakefield  Street,  Regent    Thomas  Harley  Kough,  Shrewsbury. 

Square ;   and  Shrewsliury. 
Jefferson,  William  Trush,  20,  Highbury  Ter-    Robert   Burnett  Walton,   Northallerton  ;  as- 
race ;  and  Northallerton.  signed  to  John  Saunders  Walton,  North- 

allerton. 
Jackson,  William  Windale,* Heath  Cottage,    William  Newton,  South  Square. 

Hdinpstead ;  and  Park  Street. 
Knowles,  Thomas,  Dodge  Hill,  Heaton  Norris.    Edward  Worthington,  Manchester. 
Lanham,  John  SUde,  Horsham.  Thomas  Coppard,  Horsham. 

Lanjfley,  William  Tapley,  25,  East  Street,  Red    Thomas  Edward  Drake,  Exeter. 

Lion  Square ;   anu  Exeter. 
Morgan.  William,  Shrewsbury.  Richard  Emery,  Shrewsbury. 

Marshall,  John,    15,   Golden    Square;    and    Richard  Scaton  Wright,  Golden  Sqwtfc. 

Hampstead. 
RI'Leod,  Beniley,  24,  De  Beauvoir  Square,    Henry  Lowe,  Southampton  Buildings. 

Kingsland.  ,       •*  ,. 

Mackeson.Edivard,  Manchester  Street,  Gray's    Wightwick  Roberts,   Lincoln's  Inn  Fields  i 
Inn  Road.  assigned  to  Wm.  Lawrence  BicktieU,  Lin- 

coln's Inn  Fields ;  assigned  to  George  WU- 
liam Finch,  Lincoln's  Inn  Heidi. 
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Attorneys  to  be  admUted^  H.  7.  XM^.-^ Superior  ComtIm:  Lord  Chancellor'M  Court. 


Clerk's  Nnme  nnd  R^mdence.  n  wkom  ariwitdf  O^igHgd,  ^. 

Miles  JobD»  5,  Charlotte  Street,  Bloomsbiny.     Henry  Young,  Bitex  Street. 
Molineux*  Joseph,  9,  Norfolk  Street,  Strand ;    Qtorj^e  Phllcerx  Hill»  Brii^htoBi 

and  Lewen. 
Marshall,  Thomas.  8,  Btmrerie  Street;  Shef-    Luke  PalfreymaD,  Sheffield. 

field  {  and  CardinKton  Street. 
Matthews,  John,  20,  Charles  Street,  West-    Williaoi  Reece^  Ledbury. 

mmster;  Ledbury;  and  Bastoor, 
Mantell,  Alexander   Housioun,    59,  Durtoii    John  William  Wall,  Devizes. 

Crescent;  and  Farrin^don. 
Moore,  Joseph  Henry,  a90.  Strand  I  Walsall;    Wlifiaiii  WHls,  Binnib^iH. 

and  Surrey  Street. 
Mason,  Edwin  Parrar,  Balsall  Heath,  near    Sumuel  Danks^  Binutnithain. 

Birinintfham. 
Mojfer.  Francis  Horace,  44,  Stamford  Street,    Samuel  Batchelor,  Batlu 

Surrey ;  and  Bath. 

[  To  Le  cofUinued.'] 


SUPERIOR  COURTS. 


V.arTr  Cftiinrrniir'i  Court. 

IN  LUNACY.— DUTY  Ot  80LICIT0RS.-*-RB^ 
TAINSR. 

A  iolicitor^  be/ttre  he  undertakes  to  de- 
fend a  person  nguinst  a  eommiseinn  of 
lunacff,  u  bound  {where  he  has  not  ofttnined 
the  sanction  of  the  Court)  to  see  thttt  he  has 
gnt  a  retainer  from  that  person,  and  that  he 
was  competent  to  retain  him,  in  order  to 
be  entitlea  to  his  costs^  if  he  is  found  a 
lunntic.  But  if  he  acts  bonft  fide,  atfhough 
he  may  be  mistaken  as  to  the  partes  com- 
peiency,  the  Court  will  order  his  costs  to  be 


A  petition  was  presented  by  Mr.  Butt,  a 
•olicitor,  in  March  last,  stating  that  he  had 
tieen  employed  by  Mr.  John  Taylor  to  defend 
him  ai^ainst  a  cominbsion  of  lunacy ;  and  also 
upon  the  execution  of  that  commission  in 
December,  1838,  and  praying  that  he  mi^ht 
be  allowed  his  costs  incurred  in  that  behalf 
out  of  a  fund  in  Court,  the  property  of  the 
said  Taylor.  From  the  affidavits  in  support  of 
the  petition,  it  appeared  that  Mr.  Butt  had  a 
written  retainer  trom  John  Taylor,  in  1836,  to 
file  a  bill  in  this  Court  against  his  son  Richard 
Taylor ;  that  in  the  course  of  the  proceedings 
in  that  suit,  in  November,  183s,  the  sJd 
Richard,  and  his  brothers,  Alfred  and  William 
Tavlor,  presented  a  petition  fur  a  commission 
of  lunacy  against  their  father,  who  thereupon 
instnicted  Mr.  Butt  to  defend  him  against  tine 
commission.  Mr.  Butt  had  several  interviews 
with  him.  Joseph  Miller,  his  son-toolaw,  and 
James  Taylor,  another  son,  assisted  at  most 
of  these  consultations.  Mr<  Butt  conceived 
Mr.  John  Taylor  to  be  of  sound  mind,  and 
took  the  opinions  of  several  eminent  medical 
men,  who  were  of  the  same  opinion,  and  em- 
ployed counsel  to  oppose  the  issuing  of  the 
commission.  However,  the  commission  was 
issued,  after  strenuous  opposition,  during  which 
Mr.  Taylor,  out  of  the  oividends  of  his  stork 
received  by  him,  with  the  sanctMu  of  the  Court, 
paid  small  sums  to  Mr.  Butt  on  account,  and 
instructed  him^by  letters  and  verbally,  to  de- 
fend him  in  the  execution  of  the  commission. 


Mr«  Butt  accordingly  retained  c6unsel  be* 
fore  the  cfimmissionei^,  and  produced  wit- 
nesses. Mr.  Taylor  was,  however,  found  to 
be  of  unsound  mind  by  twelve  out  of  fifteen 
jurors,  notwithstanding  the  evidence  of  five 
medical  gentlemen  of  eminence  that  he  wa5  of 
sound  mind. 

The  petition  was  heard  in  June  last  by  the 
late  Ldrd  Chancellory  who  (/bserved  in  the 
course  of  the  argument,  that  before  he  could 
allow  the  petitioner's  costs,  he  should  have  an 
explanation  how  Miller  and  James  Taylor 
came  to  intervene ;  because  if  the  money  paid 
came  from  them,  and  was  not  the  money  of 
the  lunatic,  it  w&s  thence  to  be  inferred  that 
Mr.  Buft  was  acting  under  their  authority. 
A  solicitor  who  tmdertakea  to  dt>fend  a  person* 
is  first  to  receive  a  retainer,  and  tlien  to  satisfy 
himself  that  the  party  is  in  a  state  of  mind 
competent  to  give  him  a  retainer.  If  he  acts 
bona  fide  in  these  (wo  propositions,  the  Court 
will  pnitect  him.  If  he  volunteers  to  defend 
the  party  without  authority,  or  takes  his  in- 
structions from  other  persons,  even  members 
of  the  family,  he  shall  never  get  his  costs  out 
of  the  lunatic's  property. 

His  L<H'dship«  giving  his  judgment  at  the 
close  of  the  argument,  said, — ^The  Court  is  at- 
wavs  careful  not  to  discourage  parties  from 
defending  tiiose  agiunst  whom  a  commission 
of  lunacy  is  applied  for,  because  cases  may 
occur,  in  which  it  would  operate  preiildicially 
against  those  who  are  not  proper  subiects  for 
commissions.  But  there  is  another  duty  that 
the  Court  has  to  perform,  which  is,  where 
there  is  a  clear  case  for  a  commission,  to  take 
care  that  advandge  is  not  taken  of  that  pro- 
ceeding for  the  purpose  of  obtaining  costs, 
under  the  pretence  of  protecting  the  indivi- 
dual. Therefore,  in  all  those  cases  the  Court 
requires  two  things  to  be  distinctly  proved ; 
first,  the  fact  of  the  solicitor  having  been  re- 
tained by  the  individual :  and  next,  that  the 
solicitor  acted  under  that  retainer  from  a 
belief  that  there  %vas  a  faur  case  to  be  tried^ 
and  which  required  the  interposition  af  pro- 
fessional assistance.  There  is  another  course 
which  is  often  adopted  where  questions  of 
doubt  exist  as  to  the  state  of  mind  of  the  indi- 
vidual. A  relation  comes,  and  asks  leave  of 
the  Court  to  attend  the  commission  for  the 
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purpose  of  offerinjp  evidence  against  the  evi- 
dence in  support  of  tbe  commisaion,  and  this 
CoQrt  i^enerally  jarives  a  party  that  leave  upon 
bein/(  satisBed,  without  coining  to  any  conclu- 
sioB  as  to  the  competency,  that  there  is  a 
proper  case  to  be  tried,  and  wbich  requires 
protcasional  assistance.    Mr.  Butt,  who  now 
asks  the  costs  of  opposing  this  commission, 
which  have  been  incurred  with«>ut  anysancUon 
of  the  Court,  makes  an  affidavit  that  he  entf  red 
into  the  detul  of  matters  therein  stated,  in 
coosequence  of  lieing  informed  that  his  claim 
for  costs  would  be  opposed.    There  was  fair 
notice  ipven  to  him,  calling  upon  him  to  shew 
that  which  is  requisite  to  entitle  him  to  his 
costs.     I  do  not  say  that  this  Court  would 
require  a  solicitor  to  make  out  a  case  which 
wmild  entitle  him  to  recover  at  law,  because 
the  Court  may  think  that,  althongh  there  ^vas 
a  w«nC  of  competency  in  the  individual  to  con- 
tract the  debt,  yet  it  was  a  case  in  which  it 
might  be  right,  out  of  the  lunatic's  estate,  to 
pay  for  his  protection ;  but  still  this  gentleman 
c6mes  here  in  tbe  character  of  a  creditor,  and 
he  knows  that  a  creditor-^a  solicitor  claiming 
a  dei>t  against  his  cKent's  estate,  mnst  show 
bis  retainer,  and  that  the  client  was  in  a  state 
of  mind  to  amhorise  him  to  act  under  it.    He 
statra  that  he  comes  prefwred  to  make  ont  that 
case,  and  he  goes  into  tne  early  history  of  his 
connection  with  the  lunatic,  producing  a  writ- 
Un  nrtainer  in  the  year  1836,  and  he  goes 
through  his  subsequent  connection  with  the 
lunatic,  but  when  he  comes  to  the  miutt  point 
in  question— the  retainer  to  oppose  the  com- 
mission-^there  is  an  absence  or  all  detail.    He 
merrly  states  that  he  acted  for  the  lunatic,  and 
that  this  «vas  done  with  the  sanction  of  Miller 
and  James  Taylor.      It  appears  that  Miller 
and  James  Taylor,  in  the  correspondence  be- 
tween themselves,  seemed  to  have  entertained 
no  donbt  of  the  incompetency  of  this  person, 
who  was  afterwards  found  a  lunatic.    It  is  very 
singular  that  Mr.  Butt,  acting  with  their  sanc- 
tion,— the  words  are  not  "  under  their  direc- 
tion'*—>should  not  hare  formed  his  opinion 
upon  thi'ir  opinions.  1  am  without  any  evidence 
whatever  of  any  sanction  or  authority  which  Mr. 
Bwtt  received,  either  from  the  lunatic,  or  from 
Miller  and  James  Taylor.    I  am  told  that  he 
had  none  from  Miller  and  James  Taylor,  but 
the  affidavit  is  not  positive.   1'here  is  a  total  ab- 
sence, therefore,  of  evidence  of  that  which  Mr. 
Butt  must  have  known  he  had  to  prove  before 
he  could  establish  a  delit  against  the  lunatic's 
estate.     Now  I  feel  disposed  to  take  a  course 
which  will  do  justice  between  the  parties, 
without  incurring  unnecessary  expence ;  but  I 
have  to  consider,  not  only  what  is  due  to  this 
case,  but  generally  to  the  practice  of  the  Court ; 
and  if  I  saw  a  case  of  surprise,  or  any  thing 
suddenly  started  up  that  the  petitioner  had  no 
reason  to  expect,  I  should  be  very  much  dis- 
posed to  give  the  party  an  opportunity  of 
mending  the  ca«e.    But  1  think  the  Cfonrt 
ought  to  be  very  careful  in  permitting  parties 
to  mend  their  case,  when  it  is  found  that  the 
case,  as  presented  to  the  Court,  does  not  en- 
title  them  to  the  order  they  ask.     I  very  fire- 


ouently  refuse  to  do  so,  for  I  think  it  is  a  very 
aangerous  practice  to  indulge  parties  with  that 
opportunity ;  and  certainly  I  should  not  do  it 
where  I  found  that  the  parly  was  fully  aware 
of  the  case  he  had  to  prove.  Here  is  a  pro- 
fessional man  competent  to  form  an  opinion, 
or  to  take  advice  as  to  the  mode  in  which  he 
ought  to  bring  forward  his  case.  I  cannot 
permit  a  solicitor  to  say  that  he  never  thought 
it  was  a  necessary  part  of  his  case  to  show  he 
was  retained.  I  tuink,  therefore,  I  am  bound 
to  refuse  the  praver  of  this  petition,  on  the 
ground  of  the  petitioner  having  failed  to  make 
out  his  case.  It  follows  that  the  petition  must 
be  dismissed  with  costs ;  but  it  is  competent 
to  the  party  to  bring  another  petition.  If  any 
other  petition  shall  be  presented,  I  should  also 
expect  very  full  information  as  to  the  con- 
nection of  Miller  and  James  Taylor  with 
these^  payments,  allefl[ed  to  be  made  by  the 
lunatic ;  because  I  cannot  but  strongly  suspect, 
from  what  I  see  stated  in  the  affidavits,  that  51  r. 
Butt  trusted  Miller  and  James  Taylor,  and  not 
the  lunatic.  That,  ho%vever,  may  be  explained. 
Mr.  Butt  presented  another  petition  in  July 
last,  with  the  same  prayer,  in  which  he  stated 
that  although  he  was  aware  that  his  former 
petition  would  be  opposed,  he  thought  the  op- 
position to  it  would  be  on  the  ground  of  the 
alleged  want  of  competency  to  retain  him,  and 
not  in  the  fact  of  having  been  retained,  which 
he  believed  to  have  been  well  known  by  all  the 
parties.  The  petition  then  set  forth  the*  various 
attendances  by  the  petitioner,  or  his  clerk,  on 
the  said  John  Taylor  and  his  verbal  instructions 
to  them,  together  with  several  letters  from  him, 
and  the  opinions  of  several  medical  gentlemen 
affirming  his  competency,  and  that  petitioner 
acted  ifond  fide  on  the  impression  that  Mr. 
Taylor  was  of  sound  mind.  Affidavits  in  sup- 
port of  tlie^e  statements  were  made  by  the 
petitioner  and  his  clerk,  and  also  by  Mr.  Da- 
vidson, surgeon,  stating  his  opinion  of  Mr. 
Taylor^s  sanity,  June  1^36  to  I8:i9,  and  that  in 
the  many  interviews  he  had  with  him,  he  (Tay- 
lor) dways  spoke  of  Mr.  Butt  as  his  solicitor. 

This  petition  came  to  be  heard  on4he  se- 
cond day  of  this  term. 

Mr.  Richards  and  Mr.  Moore,  in  support  of 
the  petition. 

Mr.  Richards  and  Mr.  Grove,  for  the  com- 
mittee, and 
Mr.  Dixon,  for  the  next  of  kin  of  the  lunatic. 
The  fjttrd  Chanvetlor, — ^This  is  an  atiplica- 
tion  by  the  petitioner  for  costs  of  defending 
Mr.  Taylor  against  a  commission  of  lunacy. 
A  similar  petition  presented  to  the  late  Lord 
Chancellor  was  dbmissed.  on  the  ground  that 
there  was  no  evidence  of  a  retainer.  An  applica- 
tion was  then  made  for  a  rehearing,  which  his 
Lordship  refused,  but  said  Mr.  Butt  was  at  lib- 
erty to  present  another  petition,  curing  the  de- 
fect in  the  former.  That  petition  was  presented, 
and  Mr.  Butt,  in  his  affidavit  in  support  of  it, 
said  he  had  before  omitted  to  make  an  affidavit 
on  the  point  of  the  retainer,  because  he  thought 
his  petition  was  not  to  be  opposed  on  that 
point,  but  for  the  amount  or  costs.  There 
are  t%vo  questions,  first,  whether  Mr.  Taylor 
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Sive  a  retainer ;  and  secondly,  whether  Mr. 
utt  accepted  it  hondfide.  As  to  the  first,  the 
evidence  disclosed  by  the  affidavits  appears  to 
me  to  be  satisfactory  that  the  retainer  was 
firiven.  Mr.  Butt  tvas  Mr.  Taylor's  solicitor 
Defore  the  c<*mmission  was  prayed  for,  and  as 
such  he  filed  a  bill  for  him  in  1836.  It  was 
out  of  that  proceedin^the  commission  arose. 
Mr.  Butt  swears  that  Taylor  directed  him  to 
take  proceedings  for  opposing  the  commission. 
He  entered  a  cnoeat  against  it  as  soon  as  he 
was  informed  of  the  petition  for  it.  Mr.  Tay- 
lor thanked  him  for  doing  so,  and  wrote  him 
a  letter  to  ask  permission  of  the  Lord  Chan' 
celhr  to  sell  out  so  much  stock  as  would  pay 
the  costs  of  defending  him  against  the  com- 
mission. Some  parts  of  the  affidavits  are  dis- 
tinct as  to  the  facts  which  I  have  stated ;  and 
further,  that  when  Mr.  Butt  heard  of  the  in 
tention  of  the  sons  to  sue  out  the  commis- 
sion, he  culled  on  Mr.  Taylor,  who  then  gave 
liim  instructions  to  oppose  it."  But  that 
fact  does  not  depend  on  the  affidavit  of  Mr. 
Butt,  but  is  shewn  by  this  letter,  set  out  in 
the  affidavit,  ''John  Butt,  Esq.  Dear  Sir, 
I  highly  approve  and  thank  you,  for  what 
you  have  oone  for  me,  to  put  a  stop  to  the 
wicked  designs  of  my  unnatural  sons."  There 
Is  another  letter  from  tfohn  Tavlor  to  Mr. 
JPntt,  set  out  in  like  manner,  "  M  v  Dear  Sir, 
As  so  much  money  will  be  required  to  pay  fees 
$0  counsel  in  opposing  the  commission  of 
ittnacy  against  me,  I  request  you  to  apply  to 
the  Lord  ('hancellor,  for  payment  of  600/.,  to 
meet  those  fees  and  expences,  &c.,  by  a  sale  of 
sufficient  of  the  2,500/.  consols,  standing  in 
trust  in  the  cause  instituted  by  me  against 
Richard.  I  am  yours  truly,  John  Taylor." 
f  f  this  were  a  question  in  a  Court  of  law,  to 
ascertain  whether  Mr.  Butt  was  retained,  this 
evidence  would  be  sufficient  in  my  opinion  to 
satisfy  a  jury  on  that  pomt.  It  is,  however, 
said  that  Mr.  Butt  ought  to  have  known  that 
this  person  was  not  capable  of  giving  a  retainer, 
and  that  Mr.  Butt  had  required  a  formal  re- 
tainer, before  he  commenced  the  proceedings 
in  1836.  But  it  may  be  said  in  answer,  that 
they  were  the  commencement  of  the  profes- 
sional intercourse  between  them,  and  this  bu- 
siness arose  subsequently  out  of  those  very 
proceedings.  1  am  satisfied  that  there  is  suffi- 
cient evidence  of  a  retainer.  The  second 
question  is,  whether  Mr.  Butt  thought  Mr. 
Taylor  to  be  of  sufficiently  sound  mind  to  give 
a  retainer  ?  Several  witnesses  swore  at  the  in- 
quisition, and  among  others  Mr.  Davidson, 
who  long  attended  Taylor,  swore  there  and 
also  in  an  affidavit  in  support  of  the  petition, 
that  he  was  of  sufficiently  sound  mino.  Four 
other  medical  gentleman  gave  like  evidence 
before  the  jurv,  and  the  jury  themselves  differed 
in  opinion,  (tfcree  out  of  fifteen  not  agreeing  in 
the  verdict  of  unsoundness.)  it  appears  to  me 
that  Mr.  Butt  exercised  a  fair  discretion,  and 
he  ought  to  be  paid  his  costs  out  of  the  fund  in 
Court. 

In  re  Taylor,  a  LunaiiCf  At  Westminster, 
June  4th,  and  Nov.  3d  and  16th,  1841. 


9Ue  CtlffnceHor  of  iSniilnn}s*i  Court 

PRACTICE. — AMBNDMBNT.'-  C08T8. 

fFhere  a  plaintiff,  after  the  defendant's  an- 
Mteer  i«  put  in,  so  alters  the  frame  of  his 
6iltn  as  to  make  an  entirely  new  ease,  and  a 
material  portion  of  the  answer^  as  well  as  of 
the  bill  is  that  rendered  uteless,  the  Court 
will  order  him  to  reimhune  the  defendant 
the  costs  incurred  by  him,  fhr  so  much  of 
the  proceedings  at  is  thus  rendered  useless. 
Secus,  if  the  amendments  are  occasioned  by 
statements  in  the  answer  of  circumstances 
then  first  known  to  the  plaintiff. 

The  bill  in  this  case  was  filed  for  the  specific 
performance  of  an  alleged  agreement,  bee 
tween  the  plaintiff  and  defendant,  for  the  sal^ 
of  an  estate,  which  had  been  mortgaged  by  th 
defendant  to  the  plaintiff,  and  it  also  prayed  in 
the  alternative,  for  a  foreclosure  of  the  mort- 
gage. In  answer  to  the  bill,  the  defendant 
entered  into  very  long  statements,  and  set  forth 
numerous  letters,  for  the  purpose  of  shewing 
that  the  alleged  contract  was  never  complete^ 
and  that  if  complete,  it  had  been  subsequently 
abandoned,  with  the  full  concurrence  c^  tlie 
plaintiff.  The  plaintiff  thereupon  amended  hia 
bill,  and  struck  out  all  those  parts  which 
related  to  the  agreement,  and  also  the  prayer 
for  specific  performance,  and  made  it  simply  n 
bill  for  foreclosure,  and  tlie  defendant  in  conae* 
quence  now  moved  the  Court  that  the  plain- 
tiff should  pay  him  the  costs  of  so  much  of  the 
bill  as  had  been  struck  out  by  the  aiacndmentt, 
and  of  so  much  of  the  answer  ni  had  been 
rendered  unnecessary  by  them. 

Bethell  and  Sidebottom,  in  support  of  the 
motion  stated,  that  the  course  pursued  by  the 
plaintiff,  had  rendered  it  necessary  for  the  de- 
fendant to  put  in  a  long  answer,  which  was 
now  rendered  almost  useless.  It  was  impera- 
tive upon  the  defendant  to  make  the  present 
application,  for  the  purpose  of  getting  reim- 
bursed the  costs  thus  improperly  occasioned^ 
because  the  Court  was  debarred  from  faring 
any  relief  respecting  them  at  the  hearing. 
Bullock  V.  Perkins,  1  Dick.  110.  It  was  dear 
that  if  a  plaintiff  so  alters  the  frame  of  hia 
original  bill  by  amendment,  as  to  make  an 
entirely  new  case,  he  was  bound  to  pay  the 
costs  of  so  much  of  the  original  proceedings, 
as  were  rendered  useless  by  his  amendments. 
Mavor  V.  Dry,  2  S.  &  S.  113;  and  in  thii 
case  there  was  the  plaintiff  *s  own  admission  of 
the  improper  charges  respecting  the  alleged 
agreement  in  his  original  bill,  by  his  having 
struck  them  all  out  on  his  amending. 

Rolt,  contrh,  siud,  that  the  conduct  of  the 
defendant  had  rendered  it  necessary  for  the 
plaintiff  to  act  as  he  had  done,  for  previous  to 
the  institution  of  the  suit,  the  defendant  had 
served  a  notice,  requiring  performance  of  the 
agreement,  and  vet  by  his  answer  he  altogether 
repudiated  it.  The  plaintiff  being  only  desi- 
rous of  getting  rid  of  a  troublesome  mortgagor, 
thought  it  more  prudent,  on  seeing  the  answer, 
to  strike  out  all  the  passages  in  the  bill  re« 
lating  to  the  agreement,  and  to  ask  merely  for 
I  a  foreclosure.    Under  such  circumstances,  the 
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ancBdiDenU  having  become  neceausn  through 
the  improper  objectious  raised  by  the  defen- 
dant, there  %va8  no  ground  for  the  present  ap. 
plication,  and  he  cited  Monch  v.  Tankerville, 
recently  decided  at  the  Rolls. 

The  flie  Chancellor  said^  he  thought  the 
defendant  was  entitled  to  what  he  naked, 
because  if  the  plaintiff  thought  proper  to  enter 
iDto  particulars  for  the  purpose  of  supporting 
an  agreement  which  he  afterwards  abandoned, 
he  must  abide  by  the  consequences.  If  the 
defendant  in  his  answer  had  staled  circum- 
stancf  s,  then  fur  the  first  time  known  to  the 
plaiutiff,  the  case  would  have  been  different ; 
Dut  it  appeared  that  he  was  well  aware  of  all 
the  circumstances,  and  if  he  chose  to  make  an 
experiment  for  the  purpose  of  ascertaining 
whether  it  would  be  better  for  him  to  seek  a 
a  specific  performance,  or  a  foreclosure,  the 
defendant  ought  to  be  indemnified. 

Order  according  to  notice  of  motion. — 
Difion  y.  Morrit,  Nov.  lOth,  1841. 


[Before  the  four  Judges.] 

niLI.  or  ■ZCHAMOB.-— BTIUSNCS.— rLBADINO. 

Where  the  de/entlant  pleaded  tpecMlp  to  a 
€9uni  einn  Mlrfejcchttnge,  ana  that  plea  trai 
demurred  io,  and  judgment  given  for  the 
piminifjfs  Held,  that  on  going  down  to 
trini  on  the  rest  of  the  record,  thepltnntijf 
fr«t  M#  honnd  to  produce  the  bill,  but 

'  migki  without  itt  production  recover  the 
umouni  claimed  in  the  dethtration. 

Assumpsit  on  a  bill  of  exchange,  by  drawer 
against  acceptor.  The  first  count  was  on  (he 
biU»  and  there  was  a  second  count  on  an  ac- 
count stated.  There  was  a  special  plea  to  the 
first  count,  and  a  demurrer  to  that  plea.  Judg- 
ment on  that  demurrer  was  given  for  the  plain- 
tiff. The  general  issue  was  pleaded  to  the  ac- 
count stated.  At  the  trial  of  the  cause  at  the 
last  sittings  at  Westminster  before  Lord  Den^ 
man^  the  bill  was  not  produced,  on  which  the 
defendant's  counsel  insisted  that  the  verdict 
on  the  first  count  must  be  for  nominal  damages 
only.  The  learned  Judge,  however,  was  of 
opinion,  that  the  cause  uf  action  as  stated  on 
the  first  count  must  now  be  considered  to  he 
admitted  as  there  stated,  and  therefore  directed 
a  verdict  for  the  plaintiff,  for  the  sum  of  1 ,332/., 
the  full  amount  claimed  of  the  bill,  with  inter- 
est. There  was  a  verdict  for  the  defendant  on 
the  account  stated,  no  evidence  whatever  being 
adduced  in  support  of  that  count. 

ff'ordeworth  moved  for  a  rule  to  shew  cause 
whv  the  verdict  for  1,332/.  should  not  he  set 
aside  and  a  verdict  entered  for  nominal  damages 
only  on  the  first  count  of  the  declaration.  He 
cited  Marshall  v.  Griffin.*  That  was  an  action 
of  assumpsit.  The  first  four  counts  were  on 
bills  of  exchange ;  demurrer  as  to  the  first  and 
secocd,  general  insae  as  to  the  residue.  At 
the  trial  before  Abbott,  0.  J.,  only  two  bills 
were  produced  and  proved.  It  was  contended 
for  the  defendant,  that  these  two  bills  must  be 


appKed  to  the  counts  which  had  been  demurred 
Ml,  and  damages  contingently  assessed  on  them  r 
and  as  only  twci  had  lieen   produced,  the  de- 
fendant would  i»e  entitled  to  a  verdict  on  the 
other  counts.    But  j4bboti,  C.  J.,  observed, 
that  '*  the  reason  for  producing  the  bill  on  an 
inquisition  after  jud^tment  by  default,  is  thai 
the  jury  may  see  whether  there  is  any  payment 
endorsed  upon  it.    But  on  such  enquiry  if  no 
ntjte  is  produced,  the  plaintiff  is  entitled  to  no« 
minal  damages.      Ami  so  the  plaintiff  here  is 
entitled  to  a  verdict  for  the  amount  of  the  billi 
proved,  of  the  counts  to  which  the  defendant 
has  pleaded,  and  to   I «.  damages  on  those  <le« 
murred  to.  The  defendant  by  bis  demurrer  hav-^ 
ing  admitted  the  existence  of  tiie  bills  declared 
on,  and  put  himself  to  the  judgment  of  tho 
Court,  as   to  his  legal  liability  upon  them.'* 
The  rule  laid  down  in  that  case  must  govern 
the  present.    The  jury  ought  to  be  satisfied  by 
the  production  of  the  bill  thst  there  has  been 
no  payment  on  it.    [Mr.  Justice  Coleridge.'^ 
That  IS  not  required  now ;  payment  must  be 
pleaded.]    That  does  not  put  an  end  to  the 
necessity  of  producing  the  bill,  to  shrw  that 
there  has  been  no  payuieut  made  upon  it,  so 
as  to  reduce  the  plaintifi^s  demand,  or  to  show 
that  it  is  the  same  bill  as  that  which  has  been 
declared  Ufioii.    In  Snowden  v.    Thomas fi  it 
held,  that  a  note  of  hand  must  be  pror 


duced  on  the  execution  of  a  writ  of  inquiry. 
Besides,  it  is  further  necessary  to  (proiluce  the 
bill,  in  order  to  see  tliat  the  stamp  .laws  bnve 
been  complied  with. 

Lord  Deuman,  C.  J.— I  have  not  the  least 
doubt  on  the  practice.  The  case  cited  is  not 
in  point,  for  there,  the  plaintiff  did  not  ask  to 
have  all  that  was  admitted  on  the  face  of  the 
declaration,  but  was  satisfied  to  have  nominal 
damages  on  two  of  the  bills.    If  the  old  rule 

Krevails,  of  which  1  aui  by  no  means  convhiced, 
ow  can  it  be  necessary  to  produce  the  bill 
where  payment  has  not  been  pleaded  ?  As  to 
the  stamp,  it  would  be  an  abuse  for  the  Cooit 
to  require  under  all  circumstaneee  the  produc- 
tion of  a  bill  in  order  to  bee  whether  there  was 
one  penny  less  on  the  stamp  than  the  law  re- 
quired. 
Rale  refused. 

Mr.  Serjt.  Bompus,  amicus  curies,  said,  that 
the  same  rule  had  just  been  laid  down  in  a  ease 
in  the  Court  of  Common  Pleas.  Lune  v.  Mul* 
lins,  M.T.  1841.  Q.B.  F.J. 


PaACTICB. — PAFKR  BOOKS, 

The  Court  orill  not  allow  one  partp  to  tmke  m 

ease  out  of  its  regular  turn,  and  prajf  jmdg" 

ment  under  the  rule  H.  T.,  4  W,  4,  No.  7, 

unless  he  has  strictly  followed  the  words  of 

that  rule. 

Demurrer  to  a  declaration.    On  one  of  the 

days  appointed  for  taking  the  special  paper, 

Mr.  7tfm/iii«off  appeared  and  prayed  judgment 

for  the  plaintiff  as  in  a  case  which  vnn  not  to 

be  argued ;  no  one  appeared  on  the  other  side. 

In  tbu  case  the  defendant  had  not  delivered 


•  Moo.  &  Ryan,  4K 
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His  p«pe?r  bo^kt  rnireoBiit  to  the  rale,  H.  T. 
4  W.  4,  No.  7.  The  plaintiff  had  some  time 
afterwards  delivered  the  paper  Iwoks,  but  had 
not  yet  heeti  paid  for  them,  ami  he  now  moved 
for  the  jadj^ment  c>f  the  Court  in  the  absence 
of  the  other  party,  as  by  the  rule  of  Ooart  the 
•iher  side  could  not  now  be  heard. 

Mr.  Ju«tice  ColeHdg^.'^The  words  of  the 
rule  are,  "  and  in  default  by  either  party,  the 
other  parly  may  on  the  day  foUuwinfr  deliver 
sorii  copies  as  ouffht  to  have  been  so  delivered 
by  the  party  making  default." 

Mr.  TemlinMon, — But  the  party  delivering  in 
default  of  the  other  parly,  is  not  bound  to  do 
so  on  the  day  following  that  of  the  deiiauU 
committed  by  his  adversary.  I1ie  delay  of  a 
few  days  prevents  sharp  practice,  and  the  party 
who  abstams  from  taking  an  immediate  aavan- 
tage  of  his  adversary  is  not  inally,  and  on  that 
account  alone,  to  be  deprived  of  the  benefit  to 
which  he  is  otherwise  entitled. 

Per  Cm*.— A  party  not  strictly  irithin  the 
words  of  the  rale,  cannot  take  aa vantage  of  it 
to  pray  jud|rtnent  tn  this  manner.  Hie  cause 
mmt  stand  in  the  paper. 

jMoapmoM.    M.  T.  1841.    Q.  B.  F.  J. 


RCL*  TOCOMVtTTB. — 8BRTICB  OP  nOLt.^-AT* 
TORNBT. — HOUSBKBBPBR. 

Service  of  a  rule  to  compute  m*tjf  be  effected 
on  a  houtekeeper  of  the  d^endant'e  attar^ 
ney  at  hie  chambers, 

f  .  Thompson  moved  to  make  absolute  a  mk 
nisi  to  compute,  on  affidavit  of  service.  The 
affidavit  stated  a  service  on  the  housekeeper  of 
I  the  defeudant's  attorney,  at  the  chambers  of 
that  person.  It  was  subwitied  that  this  was  a 
sufficient  service. 

Patteeon,  J.-^I  think  thai  is  a  suffii-ient  ser* 
vice.    You  may  have  your  rule  absolute* 

Rule  absolute. — Bcarborottgh  v.  Copeiond^ 
M.  T.  1841.  Q.  B.  P.  O. 


^unn'i  Mentis  ^nttitt  Court. 

ltS-ADM18Sl«N  OP    ATTORNBT. — OMISSION   fO 
TAKB  OCT  CERTIPICATS. 

ff  an  attorney  has  omitted  to  ta6e  out  his 
certificate,  in  consequence  ufthe  negligence 
of  his  agents  he  may  l*e  re-aumiited,  al- 
though he  practised  during  the  uncertifi- 
cated periadt  without  fine^  on  payment  of 
the  duty  due  on  the  certificate  omitted  to 
be  taken  out,  and  without  the  usual. notices. 

Gray  moved  for  the  re-admission  of  an  attor- 
ney, withoRt  giving  the  usual  notioes.  It  was 
sworn,  that  in  1812,  the  attorney  was  duly  ad- 
mitted, and  continued  regularly  to  take  out  his 
annual  certificate  for  every  year,  dilrinj;  the  pe* 
^od  which  had  elapsed  Muce  his  ad  mission,  with 
the  exception  of  the  year  L837.  The  person 
acting  lor  him  in  procuring  his  certificate 
annually,  wns  his  town  agent.  By  some  ac- 
cident or  neglect,  the  certificate  for  that  period 
was  piniited  to  be  taken  out.  During  the  un- 
certificated period,  he  contintted  to  practiae, 
h^mg  quise  unaware  of  the  omission.  It  was 
only  lately,  when  he  had  to  make  some  en/qui* 
ries  at  the  Faculty  Office,  that  the  mistake  was 
discovered.  He  had  come  prouiptly  to  the 
Court.  It  was  submitted,  that  as  the  omission 
to  lake  out  the  certificate  was  ianooent  on  his 
pan^  the  Court  would  allow  him  to  be  re-ad- 
mitted, without  giving  the  usual  notices  re- 
utiired  by  the  rule  of  Court,  aa  well  aa  without 
noe. 

PnUesosk^  J«-^I  think  that,  under  the  circtim- 
stances,  the  attorney  ma^  be  re*admitted  with* 
out  giving  the  usual  notices  and  without  &ne, 
but>on  payoient  of  the  certificaHe  duty  for  the 
lUMrertifteated  period. 

Rule  accardlng>y*'^iE#  pfr/^i-^— ^— M.  T. 
1841.  Q.  B.P.C. 


RBRVICB  IN  BJBCTMBVT. — BVSBAND  AND 
WIPR. 

ffa  declaration  in  ejectment  has  been  served 
on  a  womun  professing  to  be  the  tenant's 
wife,  on  the  premises,  it  is  sufficient  far 
Judgment  against  the  casual  ejector,  if  it  is 
believed  that  her  statement  is  true. 

This  was  an  action  of  cjtNTtment  The  de- 
daratioii  had  been  served  at  the  premises  in 

auestion.  on  a  person  who  stated  herself  to  be 
le  wife  of  the  tenant  in  possession.  It  was  not 
hnown  whether  the  person  making  the  state- 
ment was  the  wife  or  not  of  the  tenant*  but  the 
deponent,  who  had  effected  the  seryice,  swore 
that  he  believed  tl«e  statement  to  he  true. 

ByUs  now  applied  for  a  rule  for  judguient 
against  the  casual  ejector.  It  was  submitted 
that  the  service  in  Question  was  sufficient  to 
entitle  the  lessor  of  the  plaintiff  tu  a  rule  for 
Judgment. 

Patteson,  J.,  granted  the  rule. 

Rule  granted. — Doe  d.  Grange  v.  Roe, 
M.T.  1841.    Q.B.  P.  C. 

Cantmon  ^Itsat. 

R1;LB  to  COVPUTB    in  common   fleas. — AF- 
FIDAVIT. 

ne  affidavit  in  support  of  an  appUcation  far 
a  rule  to  compute  principal  and  interest  on 
a  but  of  exchange,  need  not  in  the  6,  P,^ 
state  the  amount  of  the  bill,  the  affidavit 
itself  in  that  Court  being  unnecessary. 

Manning,  Seijt.,  moved  for  a  rule  to  com- 
pute principal  and  interest  on  a  bill  of  ex- 
change. The  affidavit  with  which  he  was  fur- 
nished in  support  of  the  miction  did  not  state 
the  amount  of  the  bill. 

Tindal,  C^.  J. — The  officer  informs  us,  that 
no  affidavit  is  necet»«arf  in  this  Court ;  your 
affidavit  is  therefore  «ufficient  as  far  as  it  goes. 

Rule  granted.  BnV/j^/v../oiiM,  M.T.  1841. 
C.  F, 

BBBVICB  in  &JBCTSIBNT. 

Service  on  the  widow  of  the  late  tenant,  who 
held  the  premises  by  lease,  who  is  adminis^ 
tratri^p  tf  her  deceased  husband,  and  to 
whom  it  is  sworn  that  it  ie  believed  that  the 
interest  of  the  deceased  passed,  and  also 
upon  the^person  in  possesston  of  the  pre- 
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mhes,  it  mt0eient  to  entitle  the  leuor 
the   plainttff^  to  judgmeni    againtt    tie 
casu^i  ejector  in  an  action  of  efeclmeni  Jbr 
a  forfeiture, 
Taffourd^  ^erjC*  mored  for  judj^inent  •gaiiMt 
the  casqal  ejecior.    The  premises  were  held 
by  lease,  by  a  person  deceased,  and  the  eject- 
ment was  commenced  on  the  ground  of  for- 
feiture.    Serviee  had  heen  effected  upon  the 
vndow  of  the  lessee^  who  was  administratrix, 
and  to  whom  it  was  sworn  that  it  was  believed 
that  the  interest  of^  the  deceased  passed,  and 
also  upon  the  person  in  poseeuioa  of  the  pre- 
mises. 
Per  Ct/riam.-^Ttke  a  rule. 
Doe  d.  Pamphilon  y.  Roe,  M.  T.    1641. 
C,  P. 

]>iaTRIN6AS.<— AFVIDAVIT. — EX8IDBNCB   OF 
OSPKKDAMT* 

The  tfJSdami  in  euppori  efa  mofhn  for  a  die- 
iringae  must  not  onlf^  state  the  proper 
ummber  of  eatis  and  appointmentt  to  hnte 
been  mad*  at  the  drfendantU  house,  &ut  also 
fpkere  the  house  is  situated, 

Talfourd,  Serjt.,  moved  for  a  distringas. 
The  affidavit  stated  three  caUs  to  have  been 
BMde  at  the  defendant's  house,  with  a  view  to 
the  service  of  process,  but  did  not  state  where 
the  house  was  situated. 

Per  Ofrmm.— That  will  not  do.  The  local- 
ity of  the  bouse  must  be  stated. 

Rule  refused.*    ^non,  M.  T.  l&ll.    C.  P. 


FIERI  FACIAS.'— IVSOIiVSNTDB BTOR. 

The  property  of  an  insoleent  debtor  cannot  be 

taken  in  execution, 
A  rule  nisi  had  been  granted  to  set  aside  a  writ 
o(  fieri  facias,  ob  the  ground  that  the  defendant 
bad  taken  the  benefit  of  the  Insolvent  Debtors' 
Act,  and  that  the  1  &  2  Vict.  c.  1 10,  protected 
the  property  of  the  insolvent  debtor  from  exe- 
cution. 

Mr. /fi?iiil«r«Mi shewed  cause;  but 

The  Court  held  that  the  writ  was  irregular, 
being  contrary  to  the  91at.  section  of  the  sta^ 
tute.» 

Rule  9hto]ute,'^RaifHerv.Joues,M.T.,  20lk 
Nov.  I841.^£xch. 


CHANCERY  SITflKGS, 
4fter  Michaelmas  Term^  1841. 


Coart  bC  Crd[|f%iifr. 

TRIAI*. borough   C0C7RT. — NOTICB.-^ 

WAITER. 

A  Judge  has  power  to  send  a  cause  to  be 
tried  by  a  Borough  Jury,  though  the  ve- 
nue  is  laid  in  the  county, 

iPhat  is  a  waitserofa  dtfectiue  notice  of  trial, 

A  rule  for  setting  aside  a  writ  of  trial  was 
obtained  on  the  grounds,  1.  that  the  notice  did 
not  specify  the  day  of  trial ;  2.  that  the  writ 
baring  been  directed  to  the  Judge  of  the  Bo- 
rough Court,  a  jury  of  the  borough,  and  not 
of  the  county  where  the  venue  was  laid,  bad 
tried  the  cause. 

Mr.  S,  Flood  shewed  cause.  The  1st  ob- 
jection bad  been  waived  by  the  defendant's 
taking  out  a  summons  to  set  aside  the  writ  of 
trial.  2d.  That  the  Judge  was  authorized  to 
direct  a  trial  by  a  Ek>rough  Court  within  the 
county. 

Mrl  Humphrey,  eontrh. 

The  Court, — The  first  objection  had  been 
waived;  and  \ritb  regard  to  the  second*  the 
judge  cleariy  bad  power  under  the  3  &  4  W. 
4,  c.  42,  8.  XT,  to  send  the  cause  to  be  tried 
by  a  Borough  jury. 

Rule  discbaived  with  costs.  -»  Farmer  v. 
Mum/hud,  M.  T.,  20th  Nov.  I84I.»£xch. 

*  Id  a  case  of  Bradb^e  v.  Guslard,  a  similar 
motion  was  mad;e  in  the  Bail  Court,  befove 
PmUee^i  J.,  hy  ^.  Bowling,  where  the  same 
dolset  Bpoeared,  and  the  rule  was  on  tbat 
grovnd  nfoMd. 


Sfforf  tl^e  »iuttn  at  tte  VivXUt. 

AT  THB  ROLLS. 

Thursday .  .Dec.  2    Motions. 

Friday 3-1 

Saturday 4    Pleas,  Demurrers,  Causes^ 

Monday 6  S    Further  Directions,  anA 

Tuesday 7  |      Exceptions. 

Wednesday ...  8  J 

Thursday 9    Motions. 

Friday lO^i 

Saturday 1 1     Pleas,  Deraurrerv,  Causes^ 

Monday  ......  13  S    Further  Directions,  and 

Tuesday 14  f     Exceptions. 

Wednesday....  15  J 

Thursday    ....  16    Motions. 

Friday 17  I  Pleas,  Demurrers,  Causes, 

Saturday 18  n     Further  Directions,  and 

Monday 20  >     Exoeptions. 

Tuesday  ......  21    Motiona,^ 

Wednesday ....  22    Petitions  in  Gen.  Paper. 

Short  and  Consent  Causes,  and  Consent  Pe- 
dtions,  every  Tuesday  at  the  Sitting  of 
the  Court. 


COMMON  LAW  SITTINGS, 
4/ter  Michaelmas  Term,  1841. 

<flu(eti*K  3Bendb- 

MIDDLE8BX. 

Friday.... Nov.  26  | 

and  daily  to       V  Conunon  Juries. 
Tuesday  ..Nov. 30 J 
Wednesday  Dec.  I  i 

and  daily  to       >  Special  Juries. 
Monday  ..  Dec.  6\ 

LONDON. 


•  By  the  6Lst  section,  warrants  of  attorney 
and  cognovits  are  not  to  be  acted  upon  against 
the  insolveat'sgoodq  lifter  lu3  impnaoniMiik 
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Common  ^Uai. 
No  Trials  yet  appointed. 

Court  of  Cft'^ttiutr. 

Mh:haeimtti  Term,  5th  Victoria. 

This  Court,  will,  on  Friday  the  26th  day  of 
November  instant  hold  Bittin^s,  and  proceed  in 
disj^ing  of  the  business  pending  in  the  Special 
Puper,  and  New  Trial  Paper,  on  the  add  26th 
day  of  November,  and  on  the  following  day, 
that  is  to  say,  Saturday  the  27th,  and  also  on 
Wednesdav  the  Istday  of  December  next^  and 
the  three  following  days,  that  is  to  say,  Thurs- 
day the  2d,  Friday  the  3d,  and  Saturday  the 
4th  days  of  December. 

Read  in  open  Court.  Abinoer. 

\7ehNov.  1841.  J.Parke. 

Stephen  Richards,  Master.    J .  Gn  ri« bt. 

R.  M.  KOLFB. 


e^d^ef|uf  r  of  9ltui. 

BIIODLE8BX. 


Monday  29  /  ^*^^*""®  Causes  and  Com 

^ \     Juries. 

Thursday 2 

Friday 3 

Saturday 4 


Special  and  Com.  Juries. 


LONDON. 

Saturday    Nov.  27    To  adjourn  only. 

Monday . .  .Dec.  6    Adjt.  Day.    Com.  Juries. 

Tuesday 7  l 

Wednesday ....   8  v  Common  Juries. 

Thursday 9  ^ 

Friday 10^ 

Saturday 11) 

Monday  ......  13  i  c      •  t      an 

Tuesday 14  f  Special  and  Com^  juries. 

Wednesday....  16  I 

Thursday 16' 

Friday 17  I 

Saturday 18  >  Common  Juries. 

Monday 20  ^ 

The  Court  will  sit  at  half-past  nine  o'clock. 

CENTRAL  CRIMINAL  COURT. 

Thb  following  days  have  been  appointed  for 
holding  the  Sessions  for  the  Jurisdiction  of 
the  Central  Criminal  Court,  for  one  year. 

1841. 

Monday 29th  November. 

Monday 1 3th  December. 

184L*. 

Monday 3d  January. 

Monday 3l6t  January. 

Monthly 28tb  February. 

Monday 4th  April. 

Monday 9th  May. 


Monday 13th  June. 

Monday 4th  July. 

Monday 22d  August. 

Monday 19th  September. 

Monday 24Ui  October. 

John  Clark, 
Clerk  of  (he  said  Court, 

THB  EDITOR'S  LETTER  BOX- 


In  the  case  of  Petierr.  Booth,  reported  p.  44, 
ante,  it  is  stated  by  counsel,  that  •*  the  jurors 
remained  absent  till  half  past  twelve,  when 
they  brought  in  a  verdict  for  the  defendant." 
ITie  Court  on  refusing  the  rule,  said,  "  the 
defendant  having,  under  these  circumstances, 
taken  his  chance  of  a  verdict  after  twelve 
o'clock  at  night,  shall  not  now  be  allowed  to 
set  it  aside^  when  he  finds  that  it  is  not  in  ki§ 
favour,*'  A  corrrepondeot  remarks,  that  ff 
the  statement  of  the  Court  is  correct,  pkintiff 
should  be  read  instead  of  defendant;  if  the  state- 
ment of  counsel  is  the  right  one,  then  vice  venS. 
We  regret  that  we  have  been  unable  to  find 
room  for  many  valuable  letters  and  suggestions. 
We  answered  the  inquiry  of  A.  Z.,  m  our 
number  of  the  9th  October  last. 

The  communications  of  '*  A  Law  Student;'* 
Z. ;  and  H.  have  been  received. 

We  are  obliged  by  the  communication  from 
Paris,  of  which  we  shall  avail  ourselves. 

Some  information  for  the  l^egal  Almanac 
arrived  too  late  for  insertion. 

It  is  obvious,  as  D.  £.  ii.  observes,  that  the 
three  years'  arrears  of  certificate  duty,  to  be 
paid  in  the  case  reported  at  p.  46,  ante,  was 
24/. 

The  letters  of  G.J  H.  H.  P.;  "A  Student/' 
and  J.  R.^  shall  be  attended  to. 

A  correspondent,  who  will  not  be  of  age  until 
the  commencement  of  October  1842,  cannot 
give  his  notices  for  Trinity  Term  in  that  year, 
so  as  to  be  examined  in  that  term,  and  admit- 
ted and  inroUed  in  the  Michaelmas  term  fol- 
lowing, without  leave  of  the  Court  under  special 
circumstances. 

We  have  obtained  a  report  of  the  case  o^ 
fThitmore  v.  Roberfion,  in  which  the  Court 
of  Exchequer  decided  that  an  execution  on  » 
judgment  on  a  warrant  of  attorney,  levied  be- 
fore a  fiat,  but  not  paid  over  until  after  the  fiat, 
was  void,  and  that  the  assignees  were  entitled  to^ 
the  money.  We  shall  insert  the  report  next 
week. 

The  case  to  which  we  referred  at  p.  48^  ante, 
where  the  late  C  hancellor  decided  that  equita-, 
ble  mortgages  hy  deposit  of  title  deeds,  may  be 
defeated  by  a  simple  contract  creditor,  after- 
wards  suing  the  debtor  to  judgment,  andlodg- 
ing  an  elegit,  has  created  great  confusion  among 
the  country  bankers,  who  held  these  equitable 
mortgages. 

We  think  our  «  Old  Bristol  Subscriber/' 
cannot  be  preiudiced  by  the  withdrawal  of  aa 
admission  without  leave  of  a  judge,  on  special 
grounds,  and  on  the  terms  of  paying  costs*. 
This,  at  least,  ou^ht  to  be  the  practice^  mi  we. 
nave  no  doubt  it  is  so. 
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^    >     ■**  Quod  mgU  ad  nos 
Pertinet,  et  newire  malum  m,  agitamus.' 


HORAT. 


REMARKABLE  TRIALS. 

ALBXANDBE  M'LEOD  FOR  MURDER. 

According  to  our  ciutom  of  recording  the 
most  remarkable  trials  in  al)  parts  of  the  world, 
we  now  add  to  onr  Collection  that  of  Mr. 
Alexander  M'Leod,  who  was  tried  at  Utica,  in 
the  United  States  of  America,  for  the  alleged 
murder  of  Dorfee,  an  American.  The  trial 
Gommeaced  on  the  4th,  and  ended  on  the  12th 
October  last.  The  facts  on  which  the  charge 
was  founded  are  sufficiently  stated  in  the  able 
ramming  up  of  Mjr.  Justice  Gridley.  Omitting 
.the  introductory  remarks,  the  following  is  a 
report  of  the  address  to  the  jury. 

The  first  question  is,  has  any  murder  been 
committed  ?  And  the  second  question  is,  is 
ihe  prisoner  at  the  bar  guilty  of  tnat  murder  ? 

On  the  first  ouestiou,  gentlemen,  the  Su- 
preme Court  of  this  state,  as  you  have  already 
teamed  during  the  progress  of  the  trial,  have 
decided.  Their  authority  is  binding  on  you 
and  me.  We  are  sitting  here  to  dispense  jus- 
tice in  the  Circuit  Court j  and  must  be  governed 
by  the  decision  of  that  superior  tribunal  which 
has  tent  down  this  Usue  to  be  tried  here.  That 
is  no  longer  an  open  question,  but  an  adjudi- 
cated one,  and  with  it  you  have  no  concern. 

The  circumstances  out  of  which  the  indict- 
ment originated,  are  briefly  these : — In  De- 
cember, 1837.  a  body  of  Canadian  refugees 
nod  American  citizens  occupied  Navy  Island, 
fortified  themselves  there,  and  opened  a  can- 
mmade  upon  the  Canadian  main  shore,  where 
some  2500  or  3000  men  were  assembled  to 
protect  their  territory.  Aid  was  afforded  to 
$hese  occupants  of  Navy  Island  by  certain  in- 
dividoals  in  BuffiUo ;  and  one  WUliam  Wells, 
the  owner  of  the  steam-boat  Caroline,  for  the 
purpose  of  promoting  his  own  interests,  as  he 
swears  before  you,  haid  the  steam-l>oat  cut  out 
from  the  ice  where  it  lay  in  Buffalo  creek,  and 
on  the  morning  of  the  29ch  December,  the  fatal 
day,  that  boat  made  her  first  trip  from  Buffalo 
to  Schlosser,  touching  at  Navy  Island;  and 
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that  after  that,  on  the  same  day,  she  made  two 
trips  to  Navy  Island  from  Scldossar ;  that  it 
was  instrumental  in  conveying  armed  men- 
arms — prorisions,  and  one  piece  of  ordnance 
to  Navy  Island.  Further  than  this  it  does  not 
appear  that  the  Caroline  was  instrumental  in 
promoting  the  interests  of  the  'occupants  of 
Navy  Island.  Now,  the  colonial  association  in 
Canada  saw  fit  to  regard  this  boat  as  a  portion 
of  the  armament  of  the  Insurgeuts,  and  re- 
solved to  destroy  her.  Sir  Allan  M'  Nab,  the 
commander  of  the  provincial  forces  at  Chip- 
pewa, ordered  volunteers  to  emb4ric  in  boats, 
of  which  five  reached  the  Caroline,  and  from, 
thera  she  was  boarded,  whilst  her  peaceful  oc- 
cupants were  asleep  in  her  berths;  and  with 
cuUasses,  boarding  pikes,  and  fii'e-arms,  the 
attacking  party  chased  the  persons  on  board, 
wounding  some,  killing  one,  and  whether  others 
experienced  the  same  fate  we  know  not,  and 
then,  baring  set  fire  to  the  boat,  the  attacking 

Earty  sent  her  over  the  Falls«.  This  is  a  brief 
istory  of  the  tiansaction,  so  far  as  it  is  neces- 
sary for  you  to  consider  it  for  the  purpose  of 
understanding  and  disposing  of  this  case. 

The  acts  I  have  described  are  held  by  the 
prisoner's  counsel  to  have  been  excused  in  the 
individual  performing  them  for  the  reasons-^ 
first,  because  those  acts  were  authorized ;  and, 
secondly,  because  done  in  self-defence;  and 
again,  because  the  whole  transaction  has  al- 
ready become  the  subject  of  recognition  be- 
tween the  two  governments,  so  as  to  deprive 
this  Court  of  jurisdiction  over  the  offence. 
These  arguments  have  been  laid  before  the 
Supreme  Court,  and  that  Court,  after  great 
research  and  deliberate  consideration,  pro- 
nounced that  this  act  of  the  killing  of  Durfee, 
although  perJPormed  in  the  prosecution  of  an 
enterprise  like  that  1  have  already  described, 
was  murder;  and  it  follows  then,  gentlemen, 
that  all  who  were  engaged  in  it  are  guilty  of 
the  same  offence ;  and  it  is  not  necessary  that 
the  arm  of  M'Leod  should  have  struck  the 
fatal  blow  to  render  him  guilty.  Enough  that 
he  was  engaged  with  others  in  that  enterprise. 
This  question,  then,  is  to  be  excluded  from 
your  consideration.  It  has,  it  is  true,  been 
awelt  on  by  counsel  on  both  sides  in  their 
opening  addresses,  and  during  the  progress,  of 
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Ike  trial.  I  refer  to  It,  howefer,  to  inform 
yoa  that  it  has  been  already  a(\judicated  on, 
and  is  set  at  rest. 

Then  comes  the  question,  the  important 
question  on  which  you  are  to  pass— 1>  i^fc»- 
uttder  M'Leod  gui^  qf  that  murder  f  The 
counsel  for  Uie  peopk  have  presented  many 
witnesses  before  you,  the  tendency  of  whose 
testimony  has  been  to  show  tliat  the  prisoner 
is  ^lulty  \  and  in  order,  gentlemen,  that  you 
may  onderstand  and  appreciale  this  testknony, 
I  shall  briefly  place  it  m  review  before  you.  I 
shall  divide  it  into  two  classes — ^the  first  branch 
embracing  the  direct  and eircumtaniiai  evidence, 
other  than  that  arising  from  confessions  con- 
necting the  prisoner  with  this  charge; — the 
second  class  of  evidence  wiH  consist  entirely  of 
confeisioM, 

The  first  witness,  gentlemen,  who  has  testi- 
fied belwe  yon,  is  ^lAaim  «^^;»/06|f*    Heistbt 
only  witneu  wlu>  was  on  board  the  b6tX  at  the 
tune  of  the  attack.    He  was  the  captain  of  she 
Imat^e  slept  in  the  gentlemen's  cabin— he 
itaa  awoke  a  liuie  before  midnight,  as  he 
thinks^  by  iufomntba  that  there  were  boats 
d|iproaefaiagt  ht  rose,  and,  partially  dressed, 
made  his  way  ip  the  stairs,  till  he  found  his 
further  progress  arresled;  he  retreated,  but 
again  vetamed,  and  had  opened   the  door 
about  a  foot,  whto  it  was  violently  pushed 
open  by  Bome  one  ontside^  who  then  made  a 
ptfinge  at  hfan  with  a  sword,  which  glanced 
along  two  «f  his  ve^  bnttona*  and  struck 
aguAst  the  metal  button  of  his  pantaloons  $  he 
was  considerably  excited,  but  in  that  momen- 
tary  gtanee  be  aaw  the  features  of  the  man 
thus  attacking  him,  and  bis  impression  then 
was  that  the  individual  was  Alexander  M'Leod  i 
Imt,  with  all  comaendable  prudence  and  cau- 
tion—for which  I  honohr  him— this  witness 
says  that  mtM  the  agitation  of  the  moment, 
and  in  tb«t  hasty  glance  which  passed  in  the 
twinkling  of  an  tjt,  he  cannot  say  that  it  was 
M'Leod  (  he  had  once  before  seen  the  prisoner 
at  Buffalo,  and  it  struck  him  at  the  time  that 
hm  appearance  was  similar  to  that  of  the  indi- 
vidual who  thnist  at  him,  hut  it  was  only  one 
hurried  ghmcte,  aud  he  immediately  replied  to 
the  question  of  counsel,  when  on  the  stand 
here,  llbat  he  could  not  aay  that  it  was  Alex- 
ander M*Iieod. 

The  next  witness  is  Snmuel  Drown^  He  re- 
sided at  Chippewa,  and  was  engaged  in  lending 
Che  Imr  for  one  Smith,  who  kept  a  tavern  there, 
and  he  says  that  he  went  up  on  the  evening  of 
this  tra»f  action,  to  what  was  caUed  the  «•  Cut," 
and  up  the  Hiti^nL  river— that  he  was  at  the 
entmice  of  this  "cm"— that  ho  was  at  Uie 
beacon  Ught,  saw  the  boaU  passing  into  the 
'«Ctft,''  and  then  he  thinks  he  recogniseil 
M'Leod  amongst  the  party  erobaritiug  in  the 
boats ;  it  was  dark ;  but  the  witness  expressed 
the  certainty  of  his  belief  that  he  then  aad 
lAiere  saw  the  prisoner.  He  says,  he  went 
(torn  Ifa^re  to  Davis's  tavern,  where  a  portion 
•f  theae  t^enons  came,  and  there,  by  a  light 
^vhich  shone  from  within  the  bar  room,  or  by 
%1Mhi  out  on  the  *'  stoop,"  although  he  cannot 
--^  -'       any  light  hwiging  out  there,  he 


professes  then  to  have  seen  again  Alexander 
M'Leod,    He  then  says,  that  next  morning, 
between  daylight  and  sunrise,  he  heard  some 
of  the  men  in  the  tavern  talking  of  M'Leod's 
being  wounded,  and  was  over  on  the  opposite 
"stoop;"  the  witness  looked  acruw,  he  said, 
and  then  thought  he  again  recognized  M'Leod. 
He  says  he  went  over  to  tee  whether  M'Leod 
was  wounded.     He  saw  no  one  apparently 
wounded,    and  did    not  see  M'Leod.      He 
was  then  inquired  of  in  relation  to  the  degree 
of  certainty  with  which  he  could  say  that  the 
man  whom  he  saw  was  M'Leod,  and  he  said  in 
reply,  that  *'  He  saw  a  man  whom  he  called 
M'keod."    Another  question  was  put  to  him, 
and  he  then  Said,  **  I  mean  that  1  am  as  sure  it 
was  M'Leod,  as  that  he  now  sits  before  me.'* 
This  is,  gentlemen,  his  testimony.    He  sub- 
mitted to  a  long  cross-examination,  and  how 
far  it  went  to  ahake  your  confidence  in  his 
statements,  it  is  your  province,  gentlemen,  to 
decide,    There  is,  however,  one  oonsideration, 
which  I  will  submit  to  vou ;  it  is  this — that 
when  von  are  to  judge  or  the  credit  to  be  at- 
tached to  the  testimony  of  a  witness,  it  is  right 
and  proper  that  you  should  observe  his  manner 
on  the  stand,  the  degree  of  intelligence  which 
he  exhibits,  the  amount  of  power  of  observa- 
tion and  accuracy  of  recollection ;  alid  having 
done  so,  you  are  to  decide  whether  his  answers 
satisfy  you  that  he  is  honest,  and  in  the  whole, 
whether  his  statements  are  of  such  a  character, 
when  taken  all  in  all^  that  you  can  rely  upon 
them  I  and  if  not  sufficient  to  satisfy  yon  al- 
together, you  must  decide  what  degree  of 
confidence  you  will  repose  in  his  testimony, 
and  that   yon  will  bestow    on   it,    and   no 
more.    It  is  argued  bv  the  prisoner's*  coun- 
sel that  the  degree  ot  darkness  which  pre- 
vailed there,  and  as  testified  to,  was  such  aa 
made  it  exceedingly  rash  for  ibis  witness  to 
pronounce  so  confidently  that  he  was  aide  to 
recognize  M'Leod  ae  well  there  as  here  to*^ay. 
It  is  also  argued  that  he  stands  before  you  im- 
peadicd  as  to  his  character  for  truth  and  vera- 
city, and  to  sustain  this  impeachroeat  witnesses 
have  been. called  and  have  appeared  before  yoo« 
One  Mr.  Bates  has  testified  that  be  liv«siiear 
Csnandaigua,  near  the  residence  of  this  witness, 
snd  he  says,  that  he  heard  him  speaking  on 
this  subject,  I  think  at  some  former  period 
when  subpoenaed ;  and  among  other  things  he 
said  he  knew  nothing  in  reference  to  this  matter 
that  could  do  M'Lieod  auf  harm  or  any  good. 
The  statement  whbh  he  makes  of  what  he  said 
is  somewhat  qualified.    It  is  remarked,  on  the 
other  hand,  that  witnesses  who  are  subpoenaed 
frequently  make  careless  observations,  and  that 
tnis  person,  being  a  poor  man,  might  wish  to 
avoid  attendance  on  this  triaL    This  is  very 
true  that  persons  often  make  carelesB  remarks, 
and  had  Drown  made  such  a  statement  in  pre* 
sence  of  any  one  who  could  have  excused  him 
from  attending  here,  then  the  plea  of  covnael 
wcmid  have  been  entitled  to  greater  regard 
from  you.    If,  in  truth,  the  facts  whidi  he  has 
here  stated  were  remembered  by  him  at  thai 
time,  then  they  were  all  fiicts  material,  and  he 
could  not  have  said  conssstcntly  with  tmthi 
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lk«t  ke  knew  aoChinn^  of  floffieieBt  importance 
to  inm  or  beeefic  the  prisooer.  ThU,  gentle. 
flMtt,  18  the  extent  of  thxt  individuars  te*ti- 
noDf «  Yutt  are  to  take  it  into  four  contidera- 
tioo,  and  are  to  eKercise  your  judgment  in 
reference  to  the  effect  k  may  have  in  detracting 
irom  your  ocmfidence  in  the  evidence  of  Drown. 
1  maf  add,  thai  in  order  to  restore  your  confi- 
dence in  Oroirn,  Bates  was  qoesfioued,  and  in 
reply  stated  that  that  individual's  character  for 
veracity  had  latterly  improved  ;  that  formerly 
he  had  been  an  intemperate  man,  but  was  now 
Kformed. 

The  next  vntnees,  gentlemen,  is  i§aac  P. 
Cffnem,  He  is  a  native  of  this  state,  a  car- 
penter bjr  trade;  he  had  been  at  Chippewa  in 
-proaeention  of  his  business ;  he  testifies  that 
4ie  was  at  Macklin's  store  on  the  afternoon  of 
the  29ili  of  December,  1837;  that  he  there 
eaw  Moaier,  Usher,  and  the  prisoner;  that 
sibont  9  o'clock  he  saw  the  prisoner  passing 
out  fA  Davis^  \  i^  he  also  saw  him  next 
morning  at  soarise  whh  others  on  the  **  stoop  ** 
-^tbal  he  was  at  some  little  distance— that  he 
eovld  see  only  his  head  and  shoulders— that 
lie  was  telling  of  his  exploits,  saying  that  he 
liad  killed  a  d— d  Yankee— that  he  saw  him 
•gaki  t4vo  or  three  days  afterwards— that  he 
Chea  said  he  would  like  to  be  on  another  such 
expedition  and  burn  Buffalo.  This  is  an  an- 
alyaie  of  this  witness's  testimony,  which  is 
spread  over  several  pages  of  mv  minutes. 
You  will  recollect,  gentleman,  this  witness's 
4T08s.examinatton,  and  will  judge  how  far 
tint  weakened  the  force  of  the  statements 
snade  byliim  on  his  direct  examination.  There 
iMf  however,  one  point  which  demands  your 
]wrtic«dar  attention.  This  witness  was  in- 
^nired  of  as  lo  who  else  were  present  when  he 
•keapd  M'Leod  ^urishing  and  boasting  of 
4iaving  kilkd  a  Yankee.  At  first  the  witness 
could  not  recollect  any  one.  At  length  he 
•aid  he  could  name  oneGasweil.  He  was  then 
asked  whether  he  was  present  at  this  trial,  and 
he  said,  ves.  He  was  then  asked  when  it  first 
occurred  to  him  that  he  saw  Caswell  there 
that  morning,  and  he  confessed  thnt  it  was 
4batvery  moment.  The  cross-examination  was 
protracted,  and  in  the  course  of  it,  it  came  out 
that  he  had  eenversed  with  Caswell  as  late  as 
•the  morning  of  the  day  on  which  he  testified 
^n  the  stand  hefore  ynu.  That  they  talked  of 
the  nffair  of  the  Caroline,  and  that  Caswell  in- 
fornMd  him  that  he  was  there  that  morning. 
'Jt  may  be  that  was  all  true,  nnd  that  it  really 
-did  not  eoour  to  him  that  Caswell  was  there 
ttU  the  moment  that  the  question  was  put  to 
-him.     But  you  are  to  judge  of  that. 

The  next  witness  is  Cluirlet  Parket,  bar- 
keeper at  i>avis's  tavern.  He  testifies  that 
the  prisoner  went  to  bed  at  Davis's  tavern  early 
in  the  day,  and  got  up  lietween  eight  and  nine 
o'clock  in  the  evening ;  that  a  gentleman  called 
-for  htm,  and  be  went  out ;  that  half  an  hour  or 
-three  ^juarters  of  jin  hour  afterwards  he  saw 
•him  between  Davis's  and  the  Chippewa-creek ; 
*that<«  good  many  people  were  on  the  road« 
that^M^Leod  went  into  one  of  the  boats ;  that 
at  nbont  sunrise  next  morning  he  saw  him  att 


Davis's  tavern;  that  he  agafar  snw  fcUn  ^  faw 
days  afterwards  in  the  officers'  mess-room,  and 
there  heard  him  say  that  he  had  killed  a  d— '4 
Yankee,  or  something  like  that.  At  the  close 
of  his  examination  this  witness  was  asked, 
whether  be  could  say  with  considerable  cer* 
tttinty  that  he  saw  M'JUeod  at  the  "cut/'  and 
he  said  he  could.  He  was  asked  further,  and 
be  said,  he  had  no  doubt  of  it.  He  also  stated 
thnt  it  was  pretty  dark  that  night,  and  teatifiea 
also  to  other  things  on  account  of  whioh  the 
counsel  for  the  prisoner  contends  you  should 
take  his  testimony  with  considerable  grains  of 
allowance.  He  testifies  as  to  his  knowledge  oJP 
M'Leod,  and  among  other  things,  he  says  that 
he  once  went  to  see  him  in  companjr  with  a 
brother-in-law,  whom  he  accompanied  9a  % 
witness  in  case  his  evidence  should  be  neces- 
sary. That  money  was  paid  to  iVl^Leod ;  but 
although  he  went  as  a  witness,  he  cannot  re* 
collect  the  amount  of  the  money  paid  on  the 
occasion.  It  is  also  ar^ed  that  this  witneia 
tells  a  veiy  extraordinary  story  in  relation  to 
the  manner  in  which  he*  had  been  induced  to 
appear  here;  that  he  started  from  home  to 
make  certain  purchases  in  Buffalo;  that  he 
suspected  some  one  who  accosted  him  on  the 
way  with  the  desire  (^  arresting  him  to  insure 
his  attendance  as  a  witness  on  the  trial ;  that 
he  returned  home;  again  set  out,  and  waa 
arrested  in  Bufialo  before  he  had  time  to 
transact  an^  business;  that  further,  he  was 
ignorant  of  the  law  of  this  state,  and  wms  so 
frightened  by  the  alleged  representations oJF  Mr. 
Hawley,  that  he  (Mr.  Hntvley)  had  power  to 
enforce  his  attendance  here,  that  he  conaeated 
to  come.  All  this  may  'Or  may  not  be  the 
truth.  This  witness  also  testifies  that  he  waa 
solicited  to  come  here  by  persons  religiously 
opposed  to  bearing  arms.  Now,  gentlemen,  I 
have  no  opinion  to  express  on  these  matters* 
You  are  the  sole  pudi>es  of  thu  testimony,  and 
with  you  I  leave  it. 

The  next  witness  is  Caiwelir-^e  whom  Cor- 
son spoke  of,  and  he  testifies  in  substance  that 
he  also  saw  M'Leod  that  morning  at  Davis*8 
tavern. 

Then  comes  Quimbyi  he  is  the  witness 
from  Pennsylvania.  He  testifies  that  he  r^ 
sided  some  two  miles  from  Chippewa.  That 
he  was  there  on  the  29th  with  a  load  of  hay, 
which  he  sold  to  the  Government.  That  he 
did  not  get  paid  for  it  at  the  time  of  the  sale. 
That  he  remained  till  evening,  and  in  the 
course  of  the  evening  saw  the  prisoner  at 
Davis*s  tavern.  That  he  remained  there  from 
nine  till  ten  o'clock.  That  he  then  ataned 
for  home.  Stopped  at  Pettis's  about  a  mile 
off,  all  night.  That  he  then  turned  back,  and 
was  again  in  Chippewa  between  daylight  and 
sunrise.  That  he  went  back  to  get  payment 
for  his  hay  at  the  Commiasary'a-office.  That 
he  was  going  there  'Wheo  he  saw  A1*L«hmJ. 
That  be  saw  him  ou  the  "  ridge,"  and  that  he 
there  heard  him  boant  of  his  exploits  on  the 
Caroline,  and  heard  him  declare  that  there 
was  the  blood  of  a  Yankee  on  his  sleeve.  He 
is^iuestioued-then  as  to  whether  he  expected 
to.  receive  payment  for  his  hay  at  that  early 
F2 
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Jhovc,  Bi)4  whether  ther^  were  any  persons  id 
the  office,  aod  he  said  there  were  not ;  that  he 
wished  to  he  there  in  ^ood  season,  but  did  not, 
after  all,  ^et  paid,  and  finally  went  home. 

But,  gentlemen,  it  se<>m8,  accordintr  to  the 
testimony  of  Mr.  Loti,  of  Lottsville,  Philadel- 
phia, that  on  one  occasion  this  Quimliy  came 
,>vith  another  person  for  the  purpose  of  makin^^ 
an  affidavit  before  Mr.  Lott,  who  is  a  roan^istrate, 
and  that  that  gentleman  refused  to  take  the  affi- 
davit, because  Quirohy  was  unworthy  of  credit ; 
that  he  went  to  another  magistrate,  by  whom 
the  affidavit  was  taken  and  sent  on.  Lott  says, 
that  he  resides  in  Lotuville ;  that  the  reputa- 
tion of  the  witness  Quimbv,  while  resident 
there,  was  very  bad  i  that  he  was  not  to  be 
believed  on  oath ;  and  that  on  informinjif  the 
prisoner's  counsel  of  his  character,  he  (Mr. 
XiOtt)  had  no  prlvaie  motives  of  malice  or  re- 
venge to  gratify.  Now,  it  is  said,  and  it  is 
true,  that  ordinarily  a  witness,  to  invalidate  the 
testimonv  of  another,  should  be  called  from 
the  neighbourhood.  But  you  are  the  arbiters 
Df  this  question,  and  in  yonr  hands  I  leave  it. 

The  evidence  of  Seth  Hunnan,  for  whatever 
it  is  wurth,  is  also  before  you.  When  examined 
hefore,  he^  said  M'Leod  was  npt  seen  by  him 
that  morning ;  he  now  swears  he  was.  You 
will  give  this  the  credit  you  deem  it  deserves. 

Justice  F,  T,  Stevens  is  then  called  and 
svi'orn.  He  testifies  that  he  was  present  on  the 
night  in  question,  and  that  he  saw  three  boats 
fjTo  out  and  return,  and  he  distinctly  and  posi- 
tively swears  that  he  saw  M'Leod  disembark 
by  the  beacon  light.  That  is  a  statement 
which  is  not  contradicted  by  any  other  witness, 
and  is,  on  the  contrary  hostile  to  the  state- 
ments of  all  the  other  witnesses  on  both  sides. 
It  cannot  be  true.  He  was  dismissed  from  the 
stand  without  cross-examination.  He  has 
testified  to  what  is  a  deliberate  falsehood— a 
falsehood  for  which  the  palliating  plea  of  the 
probability  of  mistake  cannot  be  offered. 

Leonard  ^Mon  is  the  next  witness.  He  swears 
that  he  saw  M*Leod  at  the  bar  in  Davis'  tavern ; 
that  there  were  others  there  who  took  part  in 
the  expedition  against  the  Caroline,  eacrh  huast- 
ing  as  to  who  had  committed  the  greatest  crime]; 
that  there  he  saw  M'Leod  draw  out  his  pistol, 
and  declare  that  he  had  killed  a  d— d  Yankee, 
and  that  he  pointed  out  the  blood  on  the  stock 
of  the  pistol.  This,  it  is  contended  on  the 
part  of  the  prisoner,  is  an  improbable  story — 
that  he  could  not  have  seen  the  blood  on  the 
pistol;  and  other  considerations  have  been 
submitted  to  you  in  relation  to  the  testimony 
of  this  indiviclual  which  it  is  unnecessary  for 
me  to  dwell  upon  now.  You  are  the  judges 
of  their  weight,  and  the  attention  which  should 
be  viven  them.  These  are,  I  believe,  the  only 
witnesses  belonsing  to  the  fint  class  in  evi- 
dence. That  is,  these  are  the  only  witnesses 
who  testify  of  their  own  knowledge  as  to  facts 
unallied  with  confessions  which  go  to  connect 
M'Leod  tvith  this  enterprise.  And  the  pri- 
soner's counsel  contend  that  some  of  these 
witnesses  have  been  impeached,  and  that  others 
have  appeared  in  very  doubtful  circumstances; 
HaX  the  darkness  of  the  night  waa  a  good  rea- 


son  why  no  very  in'^at  confidasce-  ibori^  be 
placed  in  the  statements  of  Uioie  testifying  iso 
positively  that  they  recognized  M'Leod  with 
eui'h  certainty;  and  that  which  they  have  thus 
proved  is  enough  to  throw  some  shade  of  sus- 
picion on  the  whole.  That  is  the  view  takcui 
of  it  by  the  prisoner's  counsel.  Whilst,  on  the 
01  her  hand,  the  counsel  for  the  prosecutioa 
insist  that  it  is  a  ma»8  of  testimony  which  yon 
must  believe,  and  which,  believing,  yon  cannot 
doubt  the  fact  of  the  prisoner's  guilt. 

The  other  branch  of  the  evidence  is  that 
contained  in  the  ctrnfeimni  qf  the  oriioner ; 
and  there  is  a  principle!of  law,  applicable  to 
that  description  of  evidence,  to  which  the 
counsel  for  the  prisoner  has  directed  your  at* 
tention — that  confessions  are  in  themselves 
the  most  surprising  kind  of  evidence,  eaaily 
fabricated,  and  difficult  to  be  disproved,  liable 
to  be  mistaken,  partially  heard,  partially  re- 
membered, and  unless  corroborated  by  other 
testimony,  the  rule  adopted  by  the  elementary 
writers  and  sanctioned  by  the  most  distin- 
guished jurists,  is,  that  they  are  the  most  unsafe 
description  of  testimony.  Nevertheless,  they 
are  competent  to  be  weighed,  judged  of,  and 
passed  upon  like  all  other  evidence  in  the  case. 

I  therefore,  gentlemen,  call  your  attention 
to  the  evidence  of  Ilenr^  Bpers,  9ind  I  would 
admonish  you  that  one  rule  by  which  you  are 
to  test  the  declarations  of  witnesses  is  that  you 
are  to  see  whether  they  are  probable — like 
what  men  in  like  circumstances  would  do.  He 
testifies  that  on  one  occosion,  whilst  he  was 
passing  Niagara  Falls,  he  stopped  at  a  tavern 
and  saw  M'Leod  with  a  number  of  others; 
that  M'Leod  was  accosted  by  name  by  another 
of  the  party ;  that  he  boasted  that  he  had  killed 
one  d---d  Yankee,  or  rebel,  and  that  he  com* 
pelled  the  witness  to  "  treat "  the  party.  You 
will  judge  of  the  credibility  of  this  witness's 
story ;  but  there  is  one  thing  he  said  which  has 
not  heen  noticed  by  any  one  of  the  counsel, 
and  which  may  aid  you  in  passing  judgment 
on  his  evidence;  he  said  that  he  marked  the 
features  of  M'Leod  well,  as  he  determined  to 
use  him  in  a  similar  manner,  if  ever  he  got 
hiui  on  this  side  of  the  frontier. 

Tlie  next  witness  is  Calvin  tFilion,  He  is 
the  keeper  of  a  ferry  at  Youngstown,  in  Canada^ 
and  he  says  that  a  few  days  after  the  destruc- 
tion of  the  Caroline  he  went  over  to  Canada; 
went  into  a  house  where  was  a  person  of  the 
name  of  Ray  acock,  M'Leod,  and  others,  whom 
he  named,  who  had  been  actors  in  that  trans* 
action,  and  that  M'Leod  said  one  of  the  d— d 
rebels  got  shot  on  the  wharf.  This  witneaa  has 
been  cross  examined  at  length,  and  confessed 
that  though  a  poor  man  with  a  family,  he  had 
given  200  dollars  to  the  "  patriot "  cause,  and 
declined  answering  whether  or  not  he  bad 
harboured  the  notorious  Lett. 

Tu  rebut  his  testimony,  a  respectable  in* 
habitant  of  the  town  of  Niagara,  named  HamiU 
ton,  was  produced,  and  testified  that  he  well 
knew  Rayncock,  and  that  that  individual  was 
absent  in  England  at  the  time  specified  by 
Wason. 
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Hie  next  witn^w  woHliv  of  notice  Is  TSmtftkp 
fFkenion,  He  was  called  by  permisdion  after 
the  protecQtion  rested,  the  Attorney  Geneml 
soppotfocf  that  there  had  been  a  reservation  in 
favoar  of  this  witness.  He  deposes  that  aboot 
a  year  before  he  had  ifone  from  Whilby, 
Canada,  where  he  Kved,  to  Niafifara.  Was  near 
the  ferry.  Saw  M'Leod  coming  from  the  water 
eide,  and  the  witness  remarked  to  him  that  the 
sentinels  had  a  hard  time  of  its  that  they  then 
talked  4>f  the  Narv  islanders,  and  about  their 
nomber ;  that  M'Leod  said  they  never  would 
have  the  Caroline  there  a^tn,  and  added  that 
he  was  the  second  or  third  man  who  boarded 
her;  that  then  some  person,  a  strangfer  to 
%vitness,  interrupted  the  conversation  by  takinfi: 
Ml^eod  off*;  that  he  (witness)  turned  trom  the 
ferry,  recollecting  he  had  not  a  pass,  and  went 
hack  to  the  town. 

Gentlemen,  you  are  carefully  to  examine 
this  evidence,  and  decide  accordin^^  to  your 
conscientious  conviction  of  the  truth  as  it  really 
is.  If  you  believe  this  evidence,  notwithstand- 
ing some  objections  to  it,  and  notwithstanding 
tome  deductions  which  are  to  be  made— if  you 
believe  that  it  does  after  all  present  to  you  an 
amount  of  evidencis  which  is  enfficienC  to  call 
np  the  prisoner  to  answer,  then  you  are  to  take 
into  consideration  the  defience  opened  before 
you.  And  it  is  undeniable  that  on  looking  at 
this  mass  of  evidence  there  is  much  of  it  that 
appears  questionable,  and  much  that  is  not 
powerfully  attacked  and  that  does  bear  very 
hard  on  the  question  of  the  prisoner's  guilt. 

But  passing  from  this,  you  are  then  to  look 
at  the  pritontr's  ride,  because  it  is  the  right  of 
every  man  put  on  trial  here  to  present  his 
witnesses,  have  them  examined,  and  IP  he  suc- 
ceed in  establishing  the  defence,  to  have  the 
full  benefit  of  it.  That  defence,  gentlemen,  is 
what  is  called  an  aUbi,  It  is,  in  other  words, 
that  he  bad  no  part  or  lot — no  sort  of  partlci- 
pation  in  this  enterprise.  And  this,  after  the 
disposal  of  the  first  question  already  passed 
upon,  is  the  only  other  ground  of  defence  that 
exists.  And  in  my  judgtnent,  no  degree  of 
suspicion  should  attach  to  it  as  an  original 
defence,  because  it  is,  as  I  have  just  said,  the 
only  defence  that  remains  for  the  prisoner  at 
the  bar.  If  he  were,  in  truth,  upon  the  expe- 
dition, then  is  he  guilty,  and  so  you  must  pro- 
nounce him.  But,  gentlemen,  if  he  was  at 
that  time  fire  or  six  or  seven  miles  distant — if 
he  had  no  participation  in  that  enterprise,  then 
the  same  great  "principles  of  justice  require 
th«t  you  should  pronounce  him  innocent.  The 
evidence  sustaining  this  defence  consists  of  the 
depositions  of  individuals  avowedly  partici- 
pating in  the  expedition,  and  secondly,  of  the 
oral  testimony  of  several  individuals,  showing, 
or  tending  to  show,  that  M'Leod  was  during 
the  execution  of  this  enterprise  at  a  distant 
spot,  in  another  town. 

First,  then,  with  regard  to  the  evidence  of 
the  commissions.  The  prisoner's  counsel  is 
right  in  telling  you  that  evidence  taken  in  this 
way  is,  and  should  be,  leab  satisfactory  than 
that  given  personally  before  you.    But  so  far 


as  the  depositions  themselves  go'  to  de«M>e 
^  the  individuals  testifying,  you  may  derive  some 
information  respecting  the  standing  and  cha- 
racter of  these  individuals.    Some  of  them 
are  lawyers,  some  of  them  mariners,  and  some 
of  them  offieere  in  her  Majesty's  service;  and 
by  their  description  they  sliould  all  be  men  of 
character  and  responsibility.    It  has  been  said 
that  this  eoramiesion  was  a  *'  roving  commis^ 
sion;"  that  witnesses  were  examined  whose 
names  had  not  been  returned ;  but  there  was 
in  the  spirit  of  Kberality,  and  by  consent,  a 
stipulation    made  that  more .  witnesses  than 
those  named  might  be  examined.    The  Attor- 
ney General  has  criticised  the  testimony  of 
these  deponents  with  great  minuteness  and 
equally  great  ability.    He  has  pointed    out 
where  the  witnesses  have  contradicted  each 
other  or  the  truth.   For  instance,  some  saying 
that  resistance  was  made  on  board  the  boat, 
whereas  it  has  been  shown  that  there  was  no 
resistance.    If  the  witnesses  swore  so,  know- 
ing that  they  were  swearing  falsely,  that  wUl 
of  course  detract  from  their  credibility.    Biit 
Wells  himself  testifies  that  he  overheard  the 
sounds  of  fighting,  and  that  in  the  darkness  of 
the  night  and  in  the  confusion  of  the'rn^/^, 
they  all  taking  a  part,  had  mistaken  each 
other  for  the  occupants  of  the  boat,  and  that 
they  fought  together.    If  that  were  true,  then 
it  would  follow  that  in  testifying  as  to  resist- 
ance encountered  on  board  the  boat  they  were 
not  false,  in  the  corrupt  sense  of  the  term* 
Passing  firom  this,  there  is  this  other  consi- 
deration, which  must  strike  you  in  the  outset. 
If,  when  Alexander  M'Leod  sued  out  this 
commission,  and  directed  the  commissioners 
to  examine  persons  who  had  been  in  each  of 
the  boats,  and  if  in  truth  he  had  been  present 
there  himsdf,  he  must  be  a  bold  man  indeed. 
Because  he  must  have  supposed  that  the  com- 
missioners would  either  have  taken  onlf  those 
who  could  not  see  in  the  dark,  whether  he  was 
there  or  no,  or  that  the  men  would  have  been 
so  corrupt  as  to  swear  falsdy,  to  extricate  him 
from  the  punishment  of  his  crime.    But  this 
18  no  further  evidence  than  as  it  is  a  portion  of 
the  history  of  the  transaction ;  and  with  these 
views  you  are  to  take  up  the  testimony,  and 
ascertain,  after  solemn  inquiry,  how 'much 
credit  you  should  give  these  witnesses.    It  is 
undoubtedly  true,  gentlemen,  that  Sears  can- 
not say,  with  any  degree  of  certainty,  that 
M'Leod  was  not  on  board  the  expedition.    It 
is  equally  true,  that  M'Nab  cannot  say  so, 
although  he  superintended  the  embarkation  of 
the  persons  engaged  in  the  enterprise.    None 
but  the  Ail-seeing  eye  could  penetrate  the 
darkness  that  shrouded  those  there  associated. 
But  then  there  are  one  or  two  gentlemen  from 
among  the  inmates  of  each  particular  boat  who 
have  been  examined.    Some  of  them  knew 
M'Leod  well   befbre  that  time ;  others  be- 
came  acquainted  with  him  afterwards ;  some 
talked  with  and  recognized  all  their  associates^ 
and  they  all  testified  that  M'Leod  was  not 
amongst  them  on  that  nigltt. 

Now,   gentlemen,   it   is   proper  that  yoij( 
should  apply  the  rule  dbiinguishing  between' 
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fiiMMve  Mid'  ii«f^irtf6  tettlnoajr.  It  U  trne 
that  w*iiere  one  man  swears  he  did  see  another 
a»  any  parttcuiar  spot  and  period,  it  is  more 
aBtisfaetory  than  when  he  can  only  say  that 
the  other  was  not  there.  Bat  yon  will  take 
Imo  consideration  the  reasons  which  would 
lead  you  lo  believe  that  the  crews  of  each  of 
the  boats  must  have  well  known  each  othf  r» 
and  so  pass  a  correct  opinion  as  to  their  credi- 
InHty  when  Ihey  say  pesitirely  that  M'Leod 
was  not  amongst  tfaiem.  With  this  remark,  I 
leave  in  yonr  hands  this  portion  ot  the  pri- 
soner's defence. 

We  come  now  to  the  proof  of  an  alihi^  which, 
tf  sustained,  can  leave  no  donbt  of  the  pri* 
Boner's  innooewre,  unless  you  can  believe  him 
Ififted  with   nbiouity.    The  first  witness  to 
prove  this,  is  William  Press.    Ho  swears  that 
he  conveyed  the  prisoner  and  another  person 
to  Nioffl^  on  the  day  of  the  destruction  of 
tira  Oaroltne.    That  he  knows  it  to  be  that 
day,  from  the  lisct  of  having  made  an  entry  of 
the  transaiition  in  his  cash*book  under  that 
date.    That  he  conveyed  the  prisoner  in  the 
evening  as  far  as  Stamford,  on  the  way  back 
to  Chippewa.  That  there  the  prisoner  a%hted 
from  the  wa^fi^n,  and  went  to  the  house  of 
Oaptain  John  Morrison.    William  Stickney 
was  oalled  smd  corroborated  the  evidence  of 
Press,  and  both,  I  may  add,  corroborate  the 
statement  of  Hamilton  respecting  Rayncocks 
bavinK  left  for  Europe  before  the  commence- 
ment of  die  troubles  in  Canada.    The  family 
of  Captain  Morrison  and  himself  swear  posi- 
tively as  to  M'Leod's  being  there  on  the  night 
61  the  29th   December.    Captun  Morrison 
states  that  be  is  enabled  to  frn  the  dav  from 
the  ctrenmstances  that    his   friend    Colonel 
Cameron  called  at  his  gate  early  next  morn- 
ing and  informed  him  of  the  destruction  of 
tlie  Caroline,  and  gave  him  a  fragment  of  the 
rains  which  he  had  found  in  an  eddy  below 
the  Falls  (  that  he  told  this  to  M'Leocf,  whom 
be  found  half  dressed  in  the  parlour,  where 
he  had  slept  during  the  night ;  that  M'Leod 
was  eiectrined,  and  calling  tor  his  horse,  pur- 
posed  to  leave  immediately,  but  finally  re- 
mained for  breakfast :  after  which  he  went  on 
Ills  way*  Then  comes  the  witness  Gilkinson— 
that  he  met  M'Leod  on  the  dav  after  the  de- 
strucdon  of  the  Caroline  on  the  road  from 
Stamford;  that  they  rode  up  together  op- 
posite Navy  Island,  from  which  they  were 
fired  on ;  that  one  of  the  halls  was  picked  up 
and  handed  to  M'Leod,  who  carried  it  with 
liim ;  and  Sears,  you  wiU  recollect,  states  that 
on  thb  day  he  saw  M'Leod  and  another  person 
riding  along  that  way,  and  that  they  were  fired 
on  from  Navy  Island.    The  testimony  is  also 
corroborated  oy  that  of  Mr.  M'Lean.    This  is 
the  aggregate  of  the  tesdmony,  gentlemen,  on 
the  part  of  the  defence.    The  evidence  of  the 
Morrisons,  and  the  dechirations  of  M'Leod  on 
his  examination,  have  been  submitted  to  you, 
and  critfeised  by  the  Attorney  General  with 
great  ability.    It  be  has  Satisfied  you  that  the 
Morrisons  may  have  been  mistaken  as  to  dates, 
and  in  particular  io  reference  to  this  .great 
qpoch,  and  that  the  other  witnesses  confront- 


iog  them  may  have  abo  been  mistaken*  then 
your  confidence  in  this  portioo  of  the  testiouwy 
vanishes.  But  if  you  decide  on  jnst  groiinda 
otherwise,  then  it  should,  I  think,  be  deemed 
satisfactory  in  establishing  the  innocence  of 
the  prisoner. 

But,  gentlemen,  if,  even  after  all,  though 
the  prisoner  may,  in  your  opinion,  have  failed 
completely  in  proving  an  alUti,  yet  if  he  have 
raised  snfficieot  doubt  as  to  his  guih,  he  is  to 
have  the  full  benefit  of  that  doubt.  The  law 
never  divides  between  the  living  and  the  dead^- 
never  coiyigns  an  individual  to  the  tomb  with* 
out  an  overwhelming  amount  of  evidence  to 
prove  the  guilt  of  the  accused.  In  this  spirit 
yon  are  now  to  consider  the  evidence  which  I 
have  briefly  reriewed  before  you.  And  now, 
gentl«}men,  my  task  is  performed.  Your  duty 
remains  to  be  done.  And  it  is  one  of  the  most 
solemn  trusts  th*t  can  ever  be  reposed  in  a 
citiien.  You  are  to  take  the  case  into  your 
deliberate  consideration.  You  are  to  weigh 
and  decide  on  every  part  and  portion  of  iL 
You  are  to  csll  into  exercise  your  best  powers 
of  judgment,  regardless  of  rumours  which  may 
have  reached  your  ears — regardless  of  every 
consideration  except  that  of  the  g^ding  prin- 
ciple of  justice  and  impartiality.  And  when 
you  shall  have  come  to  your  decision,  and 
declared  where  the  truth  lies,  then  with  an  in- 
dependence  that  will  honour  you,  and  with  the 
noble  integrity  that  your  country  expects  yoo 
to  exhibit,  you  will  pronounce  your  verdict. 
And  then  I  trust  that  all  who  have  witnessed 
the  trial— the  ability  with  which  it  has  Iteen 
conducted,  and  yotir  patience  in  attending  to 
it— will  be  satisfied.  If  the  evidence  will  lead 
you  to  say  that  he  is  guihy,  then,  although 
your  deeision  should  wrap  your  country  in  the 
flames  of  war,  you  will  fearlessly  pronounce  it. 
On  the  other  hand,  if  he  be  innocent,  you  will 
pronounce  him  so,  regardless  of  threats  or 
murmurs  or  fear  of  rebuke ;  and  may  the  God 
of  truth  enable  you  to  decide  according  to 
those  principles  of  truth  and  equity  which  are 
the  foundations  of  the  eternal  throne. 

The  jury  retired,  and,  after  being  absent 
about  thirty  minutes,  returned  into  Court, 
having  agreed  upon  their  verdict  of— Aol 
guilty, 

LAW  OF  LIBEL. 

PRTVILBGBD  COMMUNICATIONS. 

Wb  extract  the  following  oltservations  from 
the  Report  of  th^ ,  Criminal  Law  Comoiia- 
sioners : 

"  The  law  of  England  recognizes  the  class 
of  cases  where,  so  for  as  intention  is  con- 
cerned, the  ofience  depends  on  the  actual  in- 
tention of  the  party  who  makes  a  commimica- 
tion  which  is  in  itself  injurious,  but  where  it  is 
made  upon  an  occasion  which  justifies  or  ex- 
cuses the  party  making  it,  provided  that  he 
acted  honi  fide  in  reference  to  such  occasion, 
in  making  a  fair  represenution.  Whether  Uio '. 
occastoB  be  such  as  to  constitute  the  commiu 
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iHCttiOQ  m.privUefed  ase,  m«  quettion  of  law 
for  Uie  decision  of  (he  Court;  wbeiher  the 
purty,  inakin;r  the  coiDmunicttion,  acted  ^cb 
an  hoQe«i  motife,  or  took  advantage  of  the 
opporcuoity  to  fpmtify  a  malidatts  intentioD.  is 
a  question  of  f«ct  to  t>e  decided  by  a  jury. 
We  ha?e  in  respect  of  this  class  of  cases,  pro- 
posed sucb  freneral  rules  as  appear  to  be  war- 
ranted by  the  cases  which  have  occurred  and 
been  decided  on  this  subject. 
^ "  The  law  of  En^^land  bavinj(  thus  recog- 
lused  the  two  classes  of  cases  In  which  the  occap 
sion  either  supplies  an  absolute  defence  to  a 
proaecotiott  for  libel,  or  a  defence  subject  tu 
the  condition  that  the  party  acted  6ond  fide 
without  malice,  a  third  class  is  left,  where  the 
occasion  neither  constitutes  an  absolute  defence 
nor  a  qualified. one,  dependent  on  the  absence 
of  actual  malice.  |q  such  cases,  althouyrh  the 
kwin  this  as  in  all  others,  deems  a  malicious 
publication  to  be  essential  to  the  offence,  it 
also  deems  the  publication  of  illegal  matter 
without  lawful  justification  or  excuse  to  be 
maiieioua.  Malice  in  Auch  case  is  a  le^  in- 
ference, to  be  made  from  the  doinff  an  illeffal 
act  without  justification  or  other  excuse  from 
circumstances.  We  proceed  to  make  a  few 
obsenrations  on  this  subject,  as  preparatory  to 
some^  remarks  on  the  history  of  tlie  law  of 
libel  in  connexion  with  the  Libel  Act.  The 
charge  against  a  defendant  in  a  case  of  libel, 
consists  in  the  allegation  that  be  published  the 
matter  suted  to  tie  HMlous,  and  the  further 
allegation  that  be  published  it  maiidauiiy.  If, 
then,  there  be  no  doubt  as  to  the  fact  of  pub- 
lication, the  only  question  is,  whether  the  de- 
fendant published  the  matter  malichiuiy  ;  and, 
in  the  absence  of  any  circumstances  which  sup- 
ply an  absolute  or  qualified  defence,  the  ques- 
tion 18  simply  whether  he  was  guilty  of  malice 
in  law,— that  is,  whether  he  wilfully  published 
that  which  it  was  illegal  to  publish.  The  ulti- 
mate  question,  therefore,  depends  wholly  on 
the  nature  aB<)  quality  of  the  matter  published. 
In  case  it  were  a  libel,  the  act  of  publication 
would  be  malicious  in  law;  but  if  the  matter 
published  were  not  illegal,  then  there  could 
be  no  malice  in  law  and  no  malicious  publish- 
ing, and  the  defendant  would  not  be  guilty  of 
the  offence  charged,  to  which  malice  is  essen* 
tial ;  for  malice  in  law  cannot  possibly  be  in- 
ferred from  the  doing  of  an  innocent  act. 
Let  It  be  supposed,  by  way  of  illustration,  that 
the  defendant  has  published  of  A.  B.  that  he 
has  been  guilty  of  fraud  by  cheating  at  cards ; 
that  the  publication  is  proved ;  and  conse- 
quently that  the  only  remaiuing  question  is, 
whether  the  act  was  done  maliciously.  In  the 
absence  of  any  justifying  occasion,  the  matter 
published,  being  in  its  own  nature  injurious 
and  illegal,  would  be  deemed  to  be  malicious, 
and  the  defendant  would  properly  be  convicted. 
Let  it  he  supposed,  however,  that  the  matter 
published  had  been  simply  this  :*-'  A.  B.  is 
an  unskilful  player  at  whist.'  On  the  publi- 
cation  having  been  proved,  the  question  would 
be,  whether  it  was  a  malicious  publication, 
and  such  it  cleiurly  would  not  be.  Such  an 
Mscrtion  would   be  injuriooa  to   no   man's 


charart^r :  the  matter  pnUiibed  tonldnol  he 
deemed  to  be  illegal^  and  ooqsieouently  thn 
publication  could  not  be  regarded  as  a  malv 
cious  publication.  Malice  in  law,  as  we  bav# 
already  had  occasion  to  observe,  caunot  r«^ 
suit  as  an  inference  of  law  from  the  doing  of 
a  legal  act;  it  is  popefly  an  inference  frw» 
the  doing  an  illegal  act  (not  merely  an  act  4* 
leged  by  the  prosecutor  to  be  illegal)  withoui 
lawful  justification  of  excuse.  Unless,  tt^rf^ 
fore,  the  matter  published  ^vere  illegal  ^(l 
libellous,  there  would  be  no  foundation  for  991 
inference  or  verdict  oigmUp  /  for  such  a  ver^* 
diet  includes  a  finding  guilty  of  all  that  is  esr 
sential  to  the  chargt*  and  coQsequently  of  tho 
allegation  of  malioe^  wbera  thfiro  wns  00  malico 
either  m  fact  or  in  law.  Although  su«h  » 
verdict  would  be  umnst  in  cas^  the  m^ter 
published  were  not  lihelloos,  Qie  defendant 
would  have  it  in  his  power  to  arrest  the  judgy 
ment  or  to  reverse  it  upoa  error  1  not,  ipdoe4, 
on  the  precise  ground  that  an  act  in  itself  in^ 
nocent  conld  not  supply  an  iQference  of  malice, 
but  because,  according  lo  the  technical  fori|k 
of  proceeding,  it  would  appear  on  the  face  of. 
the  indictment  that  the  matter  charged  ^ 
libellous  was  no  libel,— a<  for  inst«mce  m  the 
case  put,  of  charging  the  prosecutor  not  with 
fraudulent  practices,  but  only  wiil»  nnskilfu)- 
ness  at  play,--^nd  the  judgment  would  i^ccord^ 
ingly  be  arrested  or  reversedt  Thia  would 
not  afford  a  remedy,  il  would  only  show  tl|%t 
injustice  had  been  done.  If  there  WM  no  libel, 
there  was  no  malicious  publication,  ai^d  so  t^e 
party  was  not  guilty  ol  the  alleged  offeuce ; 
he  ought,  therefore,  to  have  been  acquitted  1 
he  ought  not  to  have  been  put  to  the  expense 
and  trouble  of  extricating  bimielf  from  an 
unwarranted  verdict ;  and,  at  all  events,  ougl^t 
not  to  have  been  subjected  to  the  obloquy  pf  e 
recorded  conviction,  from  which,  indeed,  even 
the  arrest  or  reversal  of  the  judgment,  does 
not  entirely  relieve  him,  as  the  malice  of  his 
conduct  stands  recorded.  For  tbeie  reasons 
it  seems  to  be  clear,  that  in  the  case  of  an  in- 
dictment for  publisbbg  a  libel,  ae  IP  every 
other  case,  a  party  is  entided  to  his  acooittal, 
unless  all  tiie  allegations  put  in  issife  by  die 
plea  of  not  gnilty  are  decided  egaiost  bun«  «s 
well  in  point  <of  law  as  in  fact.  So  long  as  it 
is  doubtful  whether  a  fact  essential  to  guil^  l»e 
proved,  or  whedier  the  quality  of  ^ch  rpicU  «a 
are  proved  be  such  as  to  constitute  guilt,  a 
speculative  verdict  of  guilty  cepnot  be  &4'* 
veriely  founded. 

<*  A  defendant,  therefore,  if  theee  observfi- 
tions  be  correct,  cannot  be  found  guilty  where 
the  case  turns  on  implied  malice,  uofeas  t^e 
matter  publuhed  be  a  libel  in  point  of  law. 
Upon  the  question  of  lil)el  or  no  Ubel,  90 
doubt  seems  to  have  been  enterteioed  pre- 
viously  to  the  Libel  Act,  and  uq  e^entifil  alte- 
ration seems  to  have  been  made  by  the  act  in 
that  respcffi,  that  the  Court !»  to  decide  uppu 
it  as  a  BMte  question  of  law.  It  must  be  ^o 
decided  on  demurrer,  on  motion  ii|  arrest  of 
judgment,  on  a  writ  of  error  brouglu.  a#d  on 
a  special  vcrdici  whisneyer  the  jury  And  qi^e. 
We  now  advert  lo  dif  prepUce  f/hkk  «»« 
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vitnwly.lir  the  Ubd  A<sl  in  rises  wliere  the 
pitliliMkRi  of  th«  aHef^d  Ubel  bavinj?  bem 
frovvd,  itdd  no  JnstiliCBtioD  trisinur  from  the 
oecMum.'the  queftion  depended  on  malice  in 
tow.     Under  these  circonisUnces  serenl  very 
learned  judges  soccessively  held  that  as  the 
question  realty  depended  on  the  quality  of  the 
alleged  libel  as  stated  upon  the  record,  the 
torviper  mode  of  deciding  the  question  woald 
he  by  reference  to  the  Conrt  above,  who  wonld 
decide  on  inspection  of  the  record,  and  that  a 
Terdict  of  guilty  under  such  circumstances 
^oold  be  hut  equivalent  to  a  special  vecdict  in 
other  cases,  and  the  whole  matter  would  be  de- 
cided by  the  opinion  of  the  Court  upon  the  al- 
leged libel  as  it  stood  on  the  record.    But  al- 
though it  be  true  that  the  ludgment  of  thei/ourt 
above  when  given  would  decide  the  whole 
case,  and  that  if  the  publication  were  not 
Ubellotts  the  defendant  would  be  able  to  arrest 
the  judgment,  the  objection  to  this  course  was 
not  by  that  means  removed,  viz.,  that  the  de- 
fendant was  entitled  to  his  acquittal  at  once 
upon  the   trial,  for  if  the    matter  was  not 
libellous  and  illegal  there  could  be  no  implied 
malice,  and  so  be  ^vas  entitled  to  an  acquittal. 
Issue  having  been  joined  on  malice  as  well  as 
upon  other  essential  allegations.     The  assimi- 
lating a  verdict  of  guilty  in  the  case  of  libel  to 
a  special  verdict  in  other  instances  was  ob- 
viously fallacious,  in  this  respect,  that  in  the 
ordinary  case  of  a  special  verdict  the  defen- 
dant is  not  found  to  be  guilty  until  the  Court 
has  dedded   on  the  facts  specially  found; 
•whereas  upon  a  general  verdict  of  guilty  in 
the  case  of    libel  the  defendant  would   be 
deemed  to  be  guilty,  unless  he  arrested  the 
judgment  or  reversed  it  on  error.     In  taking 
the  course  which  the  Court  did  in  direcdng  a 
a  verdict  of  guiltjr  to  be  found  on  the  mere 
proof  of  the  publication  of  the  libel  and  truth 
of  the  innuendos,  they  seem  not  to  have  suffi- 
ciently considered  that  although  the  Question 
of  libel  or  no  libel  was  upon  the  recorOi  it  was 
one  also  essential  to  an  issue  raised  by  the  de- 
fendant's plea  of  not  guilty,  and  that  without  a 
finding  against  him  on  the  denial  of  malice  he 
could  not  legally  be  found  guilty.    As  the 
malice,  which  was  an  essential  iagredient  in 
the  offence,  depended  wholly  on  the  quality  of 
the  matter  published,  that  being  legal  there 
could  be  no  malice  by  implication,  in  other 
words  the  defendant  was  innocent.    If  in  such 
a  case  tlie  judge  had  informed  the  jury  at  the 
trial  that  the  matter  published  was  not  libel- 
lous, he  must,  have  told  them  that  no  malice  in 
law  was  proved,  and  consequently  that  the  de- 
fendant was  entitled  to  his  acquittal. 

"  It  IS,  no  doubt,  occasionally  conducive  to 
the  ends  of  justice  that  a  special  vendict  should 
be  found,  in  order  that  the  law  in  a  case  of 
difficulty  may  afterwards  be  applied;  but  in 
such  cases  no  fact  is  found  but  on  sufficient 
evidence,  no  presumption  of  intention  made 
on  legal  grounds  which  is  not  sanctioned  by 
the  Court,  and  the  jury  Is  in  no  case  compel- 
lable to  return  such  a  verdict.  But  according 
to  the  practice  in  the  case  of  libel,  a  general 
verdict  of  gnilty  was  required  to  be  found  in 


allsiirhcaes»  the  jury  we)«  not  in##«t  to 
exercise  any  option,  and  the  infeneoee  of 
gnHt,  so  fM-  as  regarded  malice,  was  reqtiiivd 
to  be  made  whhoot  the  saaction  of  the  jddge'a 
opinion,  that  it  was  one  which  was  warranted 
b^  the  fiieti.  It  was,  ne  apprehend,  with  a 
view  to  the  removal  of  these  anomalies  that 
the  Libel  Act  was  passed,  withoot  any  inten- 
tioo  to  enlarge  the  province  of  juries,  by 
investing  them  with  any  judicial  authority  to 
determine  what  shall  constitute  a  libel.  A 
jury  could  not  exercise  such  a  power  of  jodgw 
ing  without  incoAsiiOency  and  a  probable  con- 
flict of  decisions,  unless  they  were  invested 
with  conclusive  authority.  If  their  finding  the 
publication  not  libellotts  ought  to  be  concln- 
sive  for  the  purpose  of  acquittal,  it  should 
seem  that  a  contrary  finding  ought  to  he  con- 
clusive for  the  purpose  of  conviction. 

CONSTRUCTION  OF  aTATUTS  32  G«  3,  c.  60. 
''The  course  of  directing  juriei,  in  the  class 
of  cases  under  consideration,  to  find  the  de- 
fendant guilty  on  proof  of  the  act  of  publica- 
tion and  truth  of  Uie  innuendos,  having  been 
in  several  instuices  adopted,  though  not  with- 
out much  resistance  and  discussion,  gave  rise  to 
the  Stat.  32  of  King  Geo.  III.,  c.  60.  In  that 
act  it  is  recited  that  doubts  had  arisen,  whe- 
ther, on  the  trial  of  an  Indictment  or  infonna- 
tion  for  the  maicin?  or  puMlshiag  any  Ubel, 
where  an  issue  or  issues  are  joined  between 
the  King  and  the  defendant  or  defendants,  on 
the  plea  of  not  guilty  pleaded,  it  be  compe- 
tent to  tbe  jury  impannelled  to  try  the  same 
to  give  their  verdict  upon  the  whole  matter  in 
issue ;  and  it  is  then  aeciared "v^nd  enacied  thtux 
on  every  such  trial  the  jury  sworn  to  trv  the 
issue  may  give  a  general  verdict  of  guilty  or 
not  guilty  upon  the  whole  matter  put  in  issup 
npon  such  indictment  or  information,  and 
shall  not  be  required  or  directed  by  the  Court 
or  judge  before  whom  such  indictment  or  in- 
formation shall  be  tried,  to  find  the  defendant 
or  defendhiits  guilty,  merely  on  the  proof  of 
the  publication  by  such  defendant  or  defen- 
dants of  the  paper  charged  to  be  a  libel,  and  of 
the  sense astribed  to  tbe  same  in  such  indicu 
ment  or  infurmation.  By  the  second  secttmi 
it  is  provided,  <  That  on  every  such  trial  tbe 
Court  or  judge  before  whom  such  indictment 
or  information  ^all  be  tried,  shall  accordii^ 
to  their  or  his  discretion,  give  their  or  his 
oginioa  and  direction  to  tbe  jury  on  the  mat- 
ter in  issue  between  the  King  and  tbe  defen- 
dant or  defendants,  in  like  manner  as  in  other 
criminal  cases.'  By  the  third  section  it  is 
also  provided^  '  that  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend,  to 
prevent  the  jury  from  finding  a  special  ver- 
dict, in  their  discretion,  as  in  other  criminal 
cases.'  And  by  the  fourth  section,  '  In  case 
the  jury  shall  find  the  defendant  or  defendants 
guilty,  it  shall  snd  may  be  lawful  for  the  said 
defendant  or  defendants  to  move  in  arrest  of 
judgment,  on  such  ground  and  in  such  man- 
ner as  by  law  he  or  they  might  have  done 
before  the  passing  of  this  act,  anytliing  herein 
conuined  to  the  contrary  notwithstanding,* 
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'^'Tht  Dbj«cl  oftlii^«ti^ii|e»uwettM  Ht 
«8ee^  Appears  to  cOMbt  sMdply  is  patUngr  tihe 
trial  for  Iibol  ob  an  iafbnnaiion  or  kidictment 
on  Ibe  same  footiiiK  with  ao  information  or 
Mietnient  for  any  other  offence.  Tlie  e«- 
lenoe  of  this  <ieckiratory  ttatute  eonsials  in 
Ibe  nefpitive  eoactoent,  tbat  the  jury  shall 
not  be  required  or  directed  to  find  the  defen- 
dant goihy  merely  on  proof  of  the  publication 
of  the  alleged  libel,  and  of  the  tnitb  of  the 
innnendos;  an  enactment  which*  we  appre- 
hend»  was  fully  justified  by  tbe  reason  already 
givMi*  that  tbe  facts  so  proved  could  not  of 
them9el9ei  constitute  guilt. 

**  The  statute  leaves  the  question  of  libel  or 
no  libel  a  mere  question  of  law.  It  was  clearly 
conaidered  to  be  such  before  tbe  passing  of 
the  act,  for  the  very  grounds  for  calling  on 
the  jury  to  pronounce  a  verdict  without  refer* 
ence  to  the  contents  of  the  alleged  libel,  was 
in  order  to  have  that  question  considered  as 
raised  by  the  record.  And  there  is  nothing 
in  the  act  which  at  all  warrants  the  jury  in 
dealing  with  this  question  as  one  of.  fact. 
Thev  are  indeed  enabled  to  give  a  general 
verdict  including  law  and  fact,  but  so  they 
may  in  any  other  case.  And  the  fourth  section 
exprecslv  provides  that  in  case  of  a  verdict  of 
guilty,  the  defendant  may,  as  before  the  act, 
move  in  arrest  of  judgment.  So  the  defendant 
may,  if  he  please,  demur  to  the  indictment, 
or  bring  a  writ  of  error,  in  which  cases  also 
the  questkui  is  one  of  law  for  the  considera- 
tion of  the<^oart.  So  it  is  competent  in  any 
case  for  the  jury  by  finding  a  sjpecial  verdict 
to  leave  the  question  to  the  judgment  of  the 
Coart. 

''In  the  ease  of  the  Kif^  v.  Burden,  Mr. 
Justice  BeU  observes,  '  it  must  not  be  sup- 
posed that  the  statute  of  George  the  Third 
made  the  question  of  libel  a  question  of  fact ; 
if  it  faftd,  instead  of  removing  an  anomaly  it 
would  have  created  one.  Libel  is  a  question 
of  law,  and  the  judge  is  the  judge  of  the  law 
in  libel  as  in  all  other  cases  3  the  jury  having 
the  power  of  acting  agreeably  to  his  statement 
of  the  law  or  not.  All  that  tbe  statute  does, 
is  to  prevent  the  question  from  being  left  to 
the  jury  in  tbe  manner  in  which  it  was  left 
before  that  time.  Judges  are,  in  express 
terms,  directed  to  lay  down  the  law  nt  in  other 
cuees.  In  all  cases  the  jury  may  find  a  general 
rerdict ;  they  do  so  in  cases,  of  murder  and 
treason,  but  then  the  judge  tells  them  what  is 
the  law,  though  they  may  find' against  him, 
iinleas  they  are  satisfied  with  bis  opinion.' 

''By  the  second  section  the  Court  shall, 
aee9rm$^  la  their  discretion^  give  their  opinion 
and  direction  to  the  jury  on  the  matter  in 
iaane  between  the  King  and  the  defendant,  as 
in  other  criminal  cases.  As  a  general  rule,  so 
far  as  oar  experience  extends,  it  is  usual  for 
the  judge  to  inform  the  Jury  in  respect  of  the 
legal  quality  of  all  tbe  facts  proved,  or  which 
tbe  evidence  tends  to  prove,  so  far  as  the  legal 
anality  of  such  fticts  is  essential  to  the  issue ; 
aiat  is,  to  the  guilt  or  innocence  of  tbe  accused. 
In  the  case  of  Hbel,  where  tbe  circumstances 
neither  bar  the  indictment  nor  show  tbe  com- 
munication to  be  a  privileged  one,  so  as  to 


render  proof  of  expreia  maBee  ementbltaiilhe 
offence,~the  questions  are,  whether  the  ddfbuf 
dant  published  the  allegi^i  Hbel  in.tfae^.aeosq 
attributed  by  the  innuendos,  and  whether  he 
acted  of  implied  malice :  such  malice  depends 
wholly  on  the  question  whether  the  matteir 
pubUsbed  is  or  is  not  libellous,  it  being  clear 
that  malice  cannot  be  implied  in  law  firom  an 
act  wholly  innocent.    In  order  then  to  warrant 
a  jury  in  finding  a  verdict  which  includes 
malice,  they  ought  to  be  satisfied  either  by  in« 
formation  from  the  Court  or  of  their  own 
knowledge,  that  the  matter  published  is  libel- 
lous ;  and  certainly,  in  conformity  with  the 
ordinary  practice  in  criminal  cases,  they  ought 
to  act  on  the  information  of  the  Court.    To 
what  extent  a  Court  is  bound  to  give  such  in- 
formation we  presume  not  to  enquire ;  it  is 
a  point  on  which,  by  tbe  express  terms  of  the 
Libel  Act,  the  Court  is  to  exercise  a  discretion. 
it  is,  however,  manifest  that  in  all  such  cases, 
the  verdict  in  justice  depends  simply  on  the 
quality  of  the  alleged  lihel,  that  is,  on  a  ques- 
tion of  law ;  and  that  the  more  a  jury  is  ex- 
posed to  doubt  and  error  in  such  cases  from 
being  left  to  decide  what  is  not  properly  within 
their  province,  the  greater  danger  must  there 
be  of  an  erroneous  conclusion;   one  which 
may,  it  is  true,  be  set  right  at  some  expence 
and  trouble  to  the  defendant,  in  case  the  jury 
find  him  guilty  of  publishing  that  which  turns 
out  not  to  be  libellous,  but  which  admits  of 
no  remedy  in  case  of  an  erroneous  acquittal. 
"  Although  tbe  history  of  the  former  prac- 
tice upon  trials  for  libels,  which  gave  rise  to 
the  Libel  Act,  is  more  immediately  connected 
with  the  branch  of  criminal  procedure  than 
with  the  present  subject,  yet  its  intimate  con- 
nexion vnth,  and  illustration  of  the  doctrine 
of  implied  malice  will,  we  trust,  justify  tbe 
above  observations  on  the  present  occasion. 

''It  is  of  the  highest  importance  that  the 
provinces  of  the  Court  and  jury  should  be  kept 
perfectly  clear  and  distinct ;  great  and  inevi- 
table confusion  must  else  obstruct  the  admin* 
istration  of  justice  through  the  medium  of  this 
ancient  and  popular  tribunal.  The  rule  of 
distinction  has  been  established  from  very 
early  times :  '  j4d  quteiiionem  facti  respondent 
jumtifres,  ad  qneBitionem  juris  respondent  ju- 
dices,'  As  libel  is  a  matter  of  legal  definition, 
it  must  universally  be  a  question  of  legal  judg- 
ment whether  the  facts  found  are  or  are  not 
comprehended  within  that  definition. 

"  To  make  so  important  a  qneaition  as  that 
of  libel  an  exception  would  constitute  an  ano' 
maiy,  and,  as  appears  to  us,  an  unfortunate 
one,  for  no  other  case  can  he  selected  in  which 
tbe  just  application  of  the  law  to  the  facts  is 
so  difficolt;  consequently  there  is  none  in 
which  the  delegation  of  the  duty  to  a  jury 
would  be  more  likely  to  occasion  confusion 
and  inconvenience.  We  should  not  have  ex- 
tended these''  observations  so  far  had  we  not 
apprehended  that  some  discrepancy  of  opinion 
exists  on  this  subject,  and  had  we  not  consi- 
dered  it  to  be  most  important  that  any  doubt 
on  this  head  ought  to  be  laid  at  rest  by  legii- 
lativa  authority." 
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Mr.  Lascbllbs  was  (lorn  la  Wfstminiiter, 
educated  at  Harrow  school^  anci  called  to  the 
bar  at  the  Middle  Temple,  oq  February  10th» 
1797.  Mr.  Lascelles  devoted  huDself  priucl- 
pallv  to  literary  pursuits^  and  was  not  much 
aistioguished  as'a  lawyer.  He  will  be  remem- 
bered, however,  as  one  of  the  benchers  of  the 
Middle  Temple.  He  practised  for  about  twenty 
years  at  the  Irish  Bar. 

He  was  en^aj^ed  in  a  public  work  of  great 
magnitude,  called  iho  '*  Liber  Hibernias,'' 
This  undertaking  originated  from  very  copious 
manuscript  collections,  which  had  been  made 
by  Mr.  Lodge,  deputy  keeper  of  the  Rolls  in 
Ireland,  and  purchased  from  hU  widow  by 
government.  They  were  kept  in  Dublin  Castle, 
and  at  the  commencement  of  the  Record  Com- 
mission for  Ireland  in  1810,  were  handed  over 
to  the  commissioners  to  make  such  use  of  them 
as  they  thought  best  Amongst  them  was  an 
account  of  all  the  o£Sce8  recorded  by  pi^tent  or 
otherwise,  in  the  Court  of  Chancery,  com* 
mencing  in  1540,  and  earned  down  to  Mr. 
Lodge's  death.  The  board  determined  to 
adopt  this  work,  and  make  it  as  complete  as 
possible.  This  task  waa  entrusted  first  to  Mr. 
Duhigg,  author  of  a  history  of  the  four  courts, 
and  afterwards  In  1813,  to  Mr.  Lascelles ;  who 
was  authorised  by  Mr.  Goulburn,  Chief  Secre- 
tary for  Ireland,  to  carry  on  the  work  in  Lon- 
don, where  it  was  printed  under  the  immediate 
authority  of  the  Treasury.  For  performing 
this  task  Mr.  Lascelles  was  to  receive  a  pro- 
visional salary  ad  interim  of  500/.  a-year,  and 
it  was  understood  that  at  the  end  be  should  be 
suitably  provided  for.  This  arrangement  went 
on  for  eight  years;  in  the  course  of  which 
Mr,  Lascelles  received  the  total  sum  of  4000/. 
The  work  was  then  stopped  on  the  ground  of 
retrenchment  and  public  economj^  This  was 
in  1830  s  and  shortly  after  the  Treasurv  re- 
ferred the  work  to  the  consideration  of  the 
English  Record  Commission,  who  made  a  re- 
port, in  consequence  of  which  the  work  was 
entirely  stopped.  In  the  copy  of  the  work 
DOW  deposited  in  the  British  Museum,  is  the 
following  MS.  memorandum.  The  "  Liber 
HiberniiB  **  was  not  compiled  under  the  direc- 
tion of  the  Record  Board.  It  arose  with  the 
Treasury.  In  1811,  the  Record  Board  was 
requested  to  report  upon  it,  and  it  is  under- 
stood that  in  consequence  of  that  rej>ort  the 
further  prosecution  of  the  work  was  suspended. 
No  part  of  it  was  ever  published."  Copies, 
have,  however,  been  distributed  to  the  various 
public  libraries.  The  title  is  as  follows: — 
*'lAbtr  Munerum  Fublicorum,  ab  an.  1152, 
usque  ad  1827»  or  the  establishments  of  Ire- 
land from  the  nineteenth  of  King  Stephen  to 
the  seventh  of  George  IV,  during  a  period  of 
675  years,  being  the  report  of  Rowley  Las- 
celles, of  the  Middle  Temple,  Barrister  at 
Law,  extracted  from  the  records  and  other 
authorities  by  special  command,  pursuant 
to  an  address,  an.  1810,  of  the  Commons  of  the 


United  Kiogdom.  Ordered  to  be  printed,  1^^. 
The  first  part  of  the  work  contams  a  History* 
of  Ireland,  which. may  be  considered  in  some 
measure  original.  The  great  mass  of  the  sub^ 
sequent  contents  was  probably  derived  from 
Mr.  Lodge's  collection;  but  other  parts  were 
taken  from  printed  books«  Mr.  Lascellea 
stated  before  the  Committee  that  oine-tentha 
of  his  work  was  done.  Nothing,  however, 
further  was  done  after  the  stoppage  in  1831, 
The  Treasury  made  Mr.  Lascelles  an  offer  of 
500/.  upon  a  receipt  in  full  of  all  demands, 
which  ne  declined;  but  afterwards  received 
that  sum  "  on  account,'*  and  maintained  hi^ 
further  elaim  for  the  annual  payment  of  500/. 
so  long  as  the  work  remained  unfinished.  He 
presented  two  petitions  to  the  House  of  Com<« 
mons  on  ^he  subject;  the  second  of  which  waa 
referred  to  a  Committee,  but  they  reported 
that  it  related  to  a  subject  not  directly  coiu 
nected  with  the  more  immediate  object  of 
their  inquiries,  and  as  it  involved  a  question  of 
agreement  of  a  somewhat  complicated  and  ob- 
scure nature,  they  abstained  from  expressing 
an  opinion  upon  it. 

Mr.  Lascelles  was  also  the  author  of  "  The 
Heraldic  Origin  of  Gothic  Architecture]" 
"  A  General  Outline  of  the  Swiss  Landscapes,  ' 
1815;"  "  Letters  of  Publicolas  or  a  modest 
Defence^  of  the  Established  Uiurch.  8vq.  Oub* 
lio,  1816."  *'  A  Dialogue,  after  the  manner 
of  Castiglione^  on  Oxford,  published  with 
plates,  by  Messrs.  Storer,  in  1822^"  A  Paper, 
entitled  "  Reflections  occasioned  by  the  A! e^ 
moir  of  the  late  Dr.  Joseph  Dniry,  formerly 
Head  Master  of  Harrow,  as  given  in  the 
Annual  Obituary  and  Biojfraphy  for  1835," 
signed  Yorick,  in  the  Gentleman's  Magazine 
for  March.  1835. 

Mr.  Lascelles  died  on  the  19th  March  last, 
at  the  age  of  71.^ 


LAW  LECTURES  AND  EXAMINATIONS 
IN  AMERICA. 

It  appears  that  our  transatlantic  brethren 
are  pursuing  the  plan  of  Law  Lectures  and 
Examinations.  The  following  is  extracted 
from  an  announcement  made  by  the  Law 
School  at  New  York : 

The  annual  courses  of  Lectures  and  exam- 
inations for  the  sessiuns  of  1841-2,  commenced 
on  the  27th  of  September,  and  will  continue 
until  the  6th  of  June,  1842. 

The  whole  will  be  divided  into  four  courses, 
each  eonsisting  of  twentv.seven  lectures,  and 
occupying  nine  weeks.  The  fees  of  instruction 
are  now  fixed  at  thirteen  dollars  for  each 
course,  to  be  paid  in  advance,  making  the  an- 
nual  e^cpense  to  each  student  only  fifiy-twp 
dollars. 


*  We  have  abridged  this  Memoir  principally 
from  the  Gentleman's  Mi^azine  oi  the  pre* 
sent  year^  p.  323-5. 
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The  metfM  of  hiacroc^n  prinetpall^  con* 
rists  of  oral  examiDations  and  explanations, 
follovred  on  every  occasion  by  sabmitttng  ap« 
propriate  cases  to  the  ctass,  illustrative  of  the 
subject  of  some  preceding  lecture.  Each 
member  of  the  class  is  reouircd  to  f^yt  his 
opinion  8t  the  instant»  tDgetner  with  the  rea- 
sons upon  which  it  is  founded.  This  method, 
added  to  the  more  formal  exercises  of  the 
Moot  Court,  necessarily  habituates  the  mind 
to  legal  investigation  and  reasoning. 


The  school  will  be  composed  of  Imw  chusfs, 
who  will  attend  on  different  evenings.  The 
senior  class,  consisting  of  junior  members  of 
the  profession  and  students  who  have  already 
made  some  progress,  will  eommence  this  ses- 
sion with  uie  subject  of  PUofihgi,  to  be 
followed  in  subsequent  courses  bv  practice  a»(l 
evidence.  The  junior  class  will  be  con6ned 
for  the  first  year  to  examinUiona  mof e  anal)'* 
tical  and  elementary. 


CANDIDATES 
WHO  PASSED  THE  MICHAELMAS  TERM  EXAMINATION,  1841. 


Clerl^B  Name. 
Adamson,  Chaiies  Mmrnij 

Aitkena,  Johu 
Auber,  Henrv  Peter 
Babington,  Edward,  jnn. 
Baldock,  Henry 
Barber,  Henry 


Baniby,  Harper 
Bencraft,  Richard  Incledon 
Black,  David 
Black,  William 
BUindy,  WUliam 
Bridges,  Geoi^  Talbot 
Browne,  Eyles  Irwin  Caulfield 
Bnckerfield,  Thomas  Henchman 
Buncombe,  William 
Bushell,  Henry  Richard 
Campbell,  John  Thomas 

Chamock,  Richard  Stephen 

Clarke,  Robert  George 
Cooper,  James  Alfred 
Corser,  George  Sandford 
Coupland,  Charles,  the  younger 
Cox,  Samuel 

Craig,  Alexander  Samuel 


Crawley,  Antonv  Gibbs 
Cunningtott,  John,  jun. 
Davis,  Walter  Hamilton 
Farmer,  William  Francis 

Ford,  William  Augustus 
Fryer,  Merlin 

Fnidge,  William 
Gardiner,  William 
Geare,  William 
Gem,  Thomas  Henry 
Giunt,  James 
Gresley,  Charles 
Gridley,  Henry  GxUett 

Gffiffits,  Henry 


Name  and  Residence  ofAUwney  to  whom  articled,  auigned^  4^, 

Nicholas  Walton,  Newcastle-upon-Tyne;  assigned  to  John 

2^tevenson,  3,  King's  Road,  Bedford  Row. 
John  Parker  Bolding,  9,  Scofs  Yard,  Bush  Lane. 
James  Weston,  31,  Fenchurch  Street. 
Edward  Babington,  Homcastle. 
Edward  Twopeny,  Rochester. 
Christopher  Savers,  Great  Yarmouth ;  assigned  to  George 

Wello  Holt,  Great  Yarmouth. 
William  Smith,  Bridlington. 
John  Sherard  Clay,  Barnstaple. 
Thomas  Freeman,  Brighton. 

Henry  Edward  Stables,  Copthall  Court,  Throgmorton  Streel* 
William  Edmund  Tugwell,  Devizes. 
Nathaniel  Mason,  Red  Lion  Souare. 
George  Marshall,  East  Retford,  county  Nottingham. 
John  Halcomb,  Marlborough,  Wilts,  and  Hungerford,  Berks. 
Samuel  Walter,  Chard. 
Edward  Knocker,  Dover. 
William  Adair  Bruce,  Bath ;  assigned  to  Henry  John  Mant, 

Bath. 
Richard  Chamock,  5,  King's  Bench  Walk,  Temple ;  assigned 

to  Wm.  Christmas  Mansfield,  20,  John  St.,  Bedford  Row. 
William  Mark  Fladgate,  43,  Craven  Street,  Strand. 
John  Reid  Wagstaff,  Bradford, 
Richard  Parry  Jones,  Whitchurch. 
George  Frederick  Hudson,  23,  Backlersbury. 
Thomas  Baverstock  Merriman,  Marlborough,  \^t8{  assigned 

to  William  Henry  Buckerfield,  Bristol 
John  William  Watson,  Shrewsbury ;  assigned  to  Sir  John 

Bickerton  Williams,  Knt.,  Hall  Wem,  Salop ;  re-assigned 

to  Charies  Dixon  Craig,  Shrewsbury. 
Henry  Lewin,  8,  St.  Martin's  Place. 
John  Cunnington  the  Elder,  Braintree. 
Henry  Cope,  14,  Agnes  Place,  Southwark. 
Shirley  Forster  Woolmer,  8,  King's  Road,  Bedford  Row; 

assigned  to  Henry  William  Birch,  8,  King's  Road. 
George  Samuel  Ford,  8,  Henrietta  Street,  Covent  Garden. 
William  Marks  Benison,  St.  Thomas  the  Apostle,  Devon ; 

assigned  to  George  Wilson  Grove,  Exeter. 
Andrew  Livett,  BristoL 
Charles  Woodbridge,  Uxbridge. 
John  Geare,  Exeter. 
Henry  Moore  Griffiths,  Burmingham. 
Patrick  Gordon,  5,  Symond's  Inn,  Chancery  Lane. 
John  Welchman  Whateley,  Waterloo  Street,  Birmingham.^ 
Henry  Gridley,  Fakeaham,  Norfolk;    assigned  to   John 

Wood,  8,  Falcon  Street,  Aldersgate. 
Ralph  Spicer,  Great  Mariow,  county  Buckingham ;  assigned 

to  falter  Bnmscomb,  1,  Wiat  Office  Court,  Fleet  Stroei. 
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CandidtU0i  wkQ  pa$$ed  /At  Michaelmas  Term  SjtmiMtifi&kt'  IMl; 


'    Ctefk^eNamr. 
Hfulewood,  Edward  Williann 
HiU,  WilUam  John 
Hinds,  George 
Hodges,  £dward,  jun. 
Holmes,  John  Dickonson 
Hore,  Charles  Frederick 

Hore»  Maurice  John 

Horn,  Richard 

Homer,  Francis 

Howell,  Abraham 

Hnbbard,  Arm^er  Watts  Ibbott 

Judf(e,  Thomas  Gvdliver 

Kirby,  George 


Knight,  Henry 

Langley,  William  Tapley 
LiUey,  Josej^ 
MackesoD,  Edward 


Marshall,  Frederick 

May,  John 

Mertens,  Herman  Dirs 
Moore,  James 
Moore,  Joseph  Henry 
Newby,  Charles  John 
Newton,  Robert 

Nevinson,  George  Henry 
Nicholson,  George 

Oakley,  Charles  Henry 

Pagden,  William 

Parke,  William,  the  younger 

Parry,  Henry 

Parson,  George  John 

Patteson,  George  Lee 

Peachey,  Edmund 

Pidcock,  Richard 
Ponsford,  Henry 

RatcMe,  William  Edward 

Raynar,  William  Thompson 
Redpath,  Henry  Syme 
Richards,  Charles 
Richardson,  John 

Ridley,  John 
Robins,  Josiah 

Robinson,  John  Frederick 

Rogers,  Thomas,  the  younger 
Roose,  Benjamin 
Rnndle,  George  Henry  Elkry 
Sabine, -Henry 
Scnrtton,  John 

Sbenliy.  John 

-^ > WilllMD'John 

I younger 


Neme  and  Residenee  of  Attorney  to  tehom  a^tkM,  (Hiigmed,  ^tr. 
Joshna  John  Peele,  Shreivsbory. 
William  Richard  Bishop,  Exeter. 
William  Nash  Ottaway,  Staplehurst. 
John  Cox,  62,  Lincoln's  Inn  Fields. 
Thomas  Wheldon,  Barnard  Castle. 
Alexander  Fraser,  Lincoln's  Inn  Fields;  asngn^  to  James 

Hore,  Lmcola's  Inn  Fields. 
Allan  Kaye,  Liverpool ;  assigned  to  Jom:bim  Andimde,  T^ivei^ 

pooL  ^ 

Abraham  Story,  Durham. 
Henry  Heathcbte  8tatham,  Liverpool. 
Joseph  Jones,  Weidipool. 
Augustus  Adolphtts  Hamilton  Beckwith,  Norwidi. 
Thomas  Tims,  Banburv,  county  Oxford. 
Charles  Woodbridge,  Uxbridge ;  assigned  to  George  Parsons 

Hester,  Oxford. 
John  Seard,  11,  Bedford  Street,  Bedford  Square;  assigned 

to  George  Phillips  Foster  Gregory,  28,  St.  Swithin*s  Lane. 
Thomas  Edward  Drake,  Exeter. 
Samuel  Isaac  Lilley,  High  Street,  Peckham,  Surrey. 
Wightwick  Roberts,  67»  Lincoln's  Inn  Fields ;  assigned  to 

Wilitam  Lawrence  Bicknell,  57,  Lincoln's  Inn  Fields;  re- 

asrigned  to  George  William  Finch,  Lincoln's  Inn  Fields. 
Henry  Marshall,  Plymouth ;  assigned  to  George  Welier,  29, 

Essex  Street. 
Bernard  John  Wake,  Sheffield. 

Barclay  Farquharson  Watson,  36,  Lincoln's  Inn  Fields. 
Thomas  Whalley  Bolton,  4,  Elm  Court,  Temple. 
William  Wills,  Birmingham. 
Henry  Seymour  Westmacott,  Gray's  Inn. 
Henry  Norton,  Gray's  Inn;  assigned  to  John  Henry  Ben- 
bow,  Lincoln's  Inn. 
Daniel  Smith  Bockett,  60,  Lincoln's  Inn  Fields. 
George  Nicholson,  Hertford  ;  assigned  to  Edward  Thomp* 

son,  Salter's  Hall. 
John  Oakley,  138,  Long  Lane,  Bermondsey;   assigned  to 

George  Frederick  Hudgson,  23,  Bucklersbury. 
John  Cfabon*  76,  Mark  Lane. 
James  Parke,  63,  Lincoln's  Inn  Fields. 
Robert  Christopher  Parker,  Thornton  Row,  Greenwich. 
William  Everest,  Epsom. 
John  Chevallier  (^obbold,  Ipswich. 
James  Bennett  Freeland  and  Robert  Raper,  Chichester ; 

astigned  to  Robert  Raper^  Chichester. 
William  Nokes,  Rectory  Place,  Woolwich. 
William  Gusford,  Berkeley,  Gloucestershire;   assigned  to 

Henry  Methold,  43,  Lincoln's  Inn  Fields. 
John  Henning,  Weymouth ;  assigned  to  John  Peter  Fearon, 

1,  Crown  Office  Row,  Inner  Temple. 
John  Raynar,  Leeds. 
Thomas  Dean,  Gray's  Inn. 
Thomas  Dickin  Browne,  Wem. 
Thomas  Richardson,   Thirsk,  county  York ;   assigned  to 

George  Rawson,  jun.,  Leeds. 
John  Anderson  Pybus,  Newcastle-upon-Tyne. 
Sir  John  Bickerton  Williams,  Shrewsbury,  Salop;  assigned 

to  Robert  Gillam,  the  younger,  Birmingham. 
Henry  Ofibrd,  Hadleigh;  assigned  to  Charles  John  Wht* 

Shaw,  I,  South  Square,  Gray's  Inn. 
Thomas  Rogers,  Helston. 
George  Bradley  Roose,  Amlwch,  Anglesea. 
John  Beer,  Devonport. 

John  Wm.  Jas.  Dawson,  7,  Charlotte  Street,  Bloomabur^. 
Peter  Lamb  Hussey,  Alaldstone,  Kent ;  assigned  to  Robert 

Osborne,  Bristol. 
William  Nokes,  Rectory  Place,  Woolwich. 
David  8huter«  67,  Millbank  Street,  Westminster. 
Joseph  Radclifie  Wilson,  Stockton. 
John  Mee,  East  Retford. 
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Smitb,  Francis 
SiDithy  John 

SoDory,  James 
Solly,  James  Smith 
Southgate,  Fra&cis  Thomas 
Stirke,  Henry 
Street,  John  Wid^ery 
Stroaghill.  Charles 
Stnbba,  Henry 
Swaine^  William  Alexander 

Symea,  John  David 

$yaK>Bd8,  James  Frederick 

TasselU  James 
Taylor,  George 
Teesdide,  John  Marmaduke 
Trevor,  lliomaB  Tudor 

Thomas,  Evan 
Tomlinson^Jobn 
Urmaon,  John 
Vawdrey,  William  David 

Weston,  Artbnr  Wame 
Whiteway,  John  Harris 

Wortham,  Cecil  Proctor,  the 
younger 


Ntmte  and  Rendeikee  ^  Jmmtvto  whom  articled,  ilatgned,  Sft 
Septimus  Smith,  Blandford  Forum.  ^ 

Charles  Bailey,  Winchester;  assigned  to  Charles  Parker,  I, 

Lincoln's  Inn  Fields. 
John  Brewster,  Nottingham. 
John  Mourilvan,  Sandwich. 
Francis  Southgate,  Oravesend. 
James  Miller,  Ashton-under-Lyne. 
Charles  Henry  Turner,  Exeter. 
John  Gibhs,  Strood,  Kent. 
•Samud  Payne,  Nottingham. 
William    Ransom,   Stow   Market,    Suffolk;    assigned   to 

Richard  Hart,  22,  CornhlU. 
George  Tanner,  Crediton ;  assigned  to  John  Elliott  Pox, 

40,  Finsbury  Circns. 
Samuel  Beale,  Upton-upon-Severn,  Worcester;  assigned  to 

George  Hall,  New  Boswell  Court. 
EdwanTWatts,  Hythe,  Kent. 
James  Brown  Brooke,  Ashton-under-Lyne. 
John  Teesdale,  Fenchurch  Street. 
Thomas  Henry  Faber,  Stockton ;  assigned  to  Henry  Clarke, 

Gainsborough.  ' 

David  Thomas,  Brecon. 
Edmund  Percy,  Nouingliam. 
William  Beamont,  Warrington. 
Peter  Barker,  iMiddlewich,  countv  Chester;  assigned  to 

Thomas  Richard  Barker,  of  Northwick,  Chester;  re- 
assigned to  John  Cattlow,  C beadle. 
WilUam  Hall,  Bath.     . 
Parmenas  Pearce,  Newton  Abbott,  Devon;  ass^ned  to 

Joseph  Billingsley  Bullock,  16,  George  Street,  Mansion 

House. 
Cecil  Proctor  Wortham,  the  elder,  Buntinford,  Herts. 


inc6rporat£d  law  society. 


MEMBERS  ADMITTED. 

Gcoige  Fyke,  Liocoln's  loo  Fields. 

John  Daw,  Exeter. 

Charies  Sladen,  Doctors'  Connnons. 

William  Samuel  Carrey,  Great  Ormond  Street. 

Jaoies  Fawcett,  Jevio  Street. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

Fr0m2M  October,  to  l^th Nooemher,  1641,  bothin- 
ckuive,  with  datot  ti^hen  gatetttd, 

Breot,  John ,  Trowbridge,  Wilts.    No7.  1 9. 
Crmbb,  Frederick,  Riigeley,  Stafford.    Nor.  12. 
Potta,  Christopher  Thomas,  Snnderland.   Oct.  29. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 


2fi/A  Oefoltr,  to  I9th  November,  1841,  both 
imehuioet  with  date$4$hetk  gmzetted* 

A&ins,  John,  and  David  Laing,  White  Hart 
Court,  Lombard  Street^  London,  and  Dept- 
ford,  Kent,  Attorneys  and  Solicitors.  Oct.  29. 

HarriMm,  Henry  Spencer,  and  Willis m  Brown, 
Maneheater,  Attorneys,  Solicitors,  and  Con- 
yeyancers.    Nor.  9. 

Roy,  Richard,  Joseph  Bloat,  John  Dancan,  David 
Grabam  Johnstone,  aad  Charles  Walton, 
Lotbbnry,  London,  and  Great  George  Street, 


Westminster,  Attorneys  and  Solicitors.    Oct. 
29. 
Scott,  Edmund  John,  and  William  Parsons,  St. 
Mildred's    Court,    London,   Attorneys   and 
Solicitors.    Nov.  12. 


BANKRUPTCIES  SUPERSEDED. 

fVotti  26fA  October,  to  I9tk  November,  1841,  botk 
mcluHvey  with  dates  when,  ga$9tted. 

Bradley,  Jonas,  Huddersfield,  York,  Iron  Mer- 
chant.   Nov.  19. 

Bright,  William  Oliver,  Chancery  I^ane,  and  of 
Judd  Phice,  New  Road,  Attorney  and  Jeweller. 
Nov.  5. 

Fraley,  Natbani^,  Bristol,  Lioea  Draper.  Nov.  19. 

Merchant,  Joseph  Emery,  Bristol,  Cooper.  Nov, 
19. 

Morcom,  Joel,  St.  Ives,  Cornwall,  Grocer.  Nov.  2. 

BANKRUPTS. 

Fyom  26th  October,  to  19M  November,  1841,  both 

indusitM,  with  datet  when  gazetted, 
Ashton,  James,  Liverpool,  Printer  and  Painter. 

^•oAtfT,  Liverpool;  Sobne  Sl  Co.,  New  Inn; 

Nov.2. 
Aarons,    Benjamin,    Knowles    Conrt,    Doctors* 

Commons,    Furriert       Edward*,  Off.  Ass. ; 

fFood   ft  Co.,    Corbet  Conrt,  Graoechnich 

Street.    Nov.  12. 
Budd,  Henry,  Birmingham,  Cigar  and  Tobacpo 

Merchant.    Shaw,  Ely  Place ;  Thomey,  King* 

stoD-upon-Hull.    Oct.26. 
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BmkrupiB, 


BroaiMd,f>earge  WAb,  RlaclcfHan  RiNid,  Brush 
Manufactarer  and  Warehouseman.  Oibstm^ 
Off.  Ass.;  May,  Mnces  Street,  SptUlficlds. 
Nor.  2. 

Bright,  Edward,  Pickett  Street,  Strand,  Draper. 
Groom,  Off.  Ass. ;  Messrs.  Sok,  AJderman- 
bnry.    Nor.  5. 

Brooks,  James,  Manchester,  Grocer  and  Tea 
Dealer.  NorrU  A  Co.,  Bartlett's  Bnildings, 
Holborn ;  Norm,  Mnnchester.    Nov.  5. 

Briggs,  Henrf,  Blackburn,  Lancaster,  Cotton 
Spinner  and  Power-loom  Cloth  Mannfacturer, 
MUiuA  Co.,Temple;  IPi/tftn^  &  Co.,  Black- 
burn.   Nor.  9. 

Banett,  John,  and  Arthur  Yoale  Barrett,  Kingston 
upon-Hnll^  Engine  and  Boiler  Manafacturers. 
Hickf  ft  Co.,  Gray's  inn  $  HaUen,  Hull. 
Nor.  y. 

Bensnsao,  Abraham  Lery,  and  Joshua  Brandon, 
Walbrook  Boildings,  London,  Merchants. 
OrahoM,  Off.  Ass.  i  Jomet  &,  Co.,  Size  Lane. 
Nor,  12. 

Boht^,  Augustus,  Sackrille  Street,  Piccadilly,  Tai- 
k>r.  Lackingion,  Off.  Ass. ;  i'iie.  Old  Bur- 
lington Street.    Nor.  12. 

Burbey,  Thomas,  Richard  Loe,  and  James  Loej 
Portsmouth,  Southampton,  Bankers  and  Mer- 
chants, ffobne  A  Co.,  New  Inn;  Cruick' 
iMmik  Sl  Co.,  Oosport ;  UiUard,  Portomonth. 
Nor.  12. 

Bngg,  George,  Ezmouth  Street,  Clerkenwell,  and 
also  of  Wood  Street,  Clericenwell/  Carpenter 
and  Bailder.  Betcker,  Off.  Ass.;  King,  Win- 
chester Buildings.    Nor.  16. 

Brittan,  Prancis,  Bristol,  Woollen  Draper.  Afo- 
kimom  &  Co.,  Temple ;  Atkhutm  &  Co.,  Man- 
chester.   Nor.  16. 

Barrett,  George,  Ecclesfield,  York,  Cattle  Dealer 
and  Butcher,  ffranaon,  Sheffield ;  AIou,  Cloak 
Lane,  London.    Nor.  16. 

Bowser,  John,  Milton  Street,  Dorset  Square,  Mid- 
dlesex, and  of  Preston  Lodge,  Larkhall  Lane, 
CUpham,  Surrey,  Timber  and  Mahogany 
Merchant.  Johnson,  Off.  Ass.;  Rye,  Golden 
Square.    Nor.  19. 

Bowyer,  Job,  Sutton  near  Macclesfield,  Chester, 
Proriston  Dealer  and  Grocer.  Buwer  &  Co., 
Chancery  Lane ;  Lfngard  &  Co.,  Stockport. 
Nor.  19. 

Binder,  John,  Moulton  near  Spalding,  Lincoln, 
Coal  Merehant.  Bomter  &  Co.,  Spalding; 
FUdey,  Paper  Buildings,  Temple.    Nor.  19. 

^Tassell,  John  flenry,  Mill-wall,  Poplar,  Middlesex, 
Naptha  Seller.  Lackington,  Off.  Ass.;  Gri- 
maidi  A  Co.,  Copthall  Court    Nor.  5. 

Canlier,  Henry,  Bath,  Nurseryman  and  Seedsman. 
EiekardM  &  Co.,  Lincoln's  Inn  Fields;  Drmhe^ 
Bath.  Nor.  5. 
'Carr,  William,  South  Shields,  Durhsm,  Grocer 
and  Tea  Dealer,  and  Shipowner.  Cturie  6l  Co. 
New  Square,  Lincoln's  Inn ;  ffewistm,  New- 
castle-upon-Tyne.   Nor.  9. 

Cirtwright,  Anne,  John  Cartwright,  and  William 
Cartwright,  Wigan,  Lancaster,  Cotton  Spin- 
ners. AdUngtom  &  Co.,  Bedford  Row  ;  Leigh, 
Wigan.    Nor.  9. 

Carter,  Henry  Chapman,  Sussex  Terraee,  Ham- 
mersmith, Middlesex,  Carpenter  and  Bnilder. 
Whitmort,  Off,  An.,  Z^MwriU^r,  Temple  Cham« 
ta«,Ple0t  Street    Nor.  12. 

Coe,    Miles,   Goldsmith    Street,   Wood    Street. 

Cheapside,  London,  Laceman.     Lachingtoik, 

Off.  Ass. ;  Oar/«r  dc  Co.,  Iiord  Mayor's  Court 

Office.    Nor.  16. 

Croft,  Janes,  Apperley  Bridge,  near  Leeds,  York, 


Dyer.     mtJker,  PuniiviPs  Inn  ;  Blaekham, 
Leeds.    Nor.  16* 

Crowther,  John,  and  John  Bntterworth,  Leeds, 
York,  Black  Beer  Brewers.  Wibtm,  South- 
ampton Street,  Bloomsburys  Pome  ft  Co., 
Leeds.    Nor.  16. 

Coltherup,  Henry  Pbipps,  Rochester,  Kent,  Dyer 
and  Draper.  TWytumtf,  Off.  Ass.;  Jomu  & 
Son ,  Size  Lane.    Nor.  1 9. 

Cousins,  Mary  Ann,  Malsehill,  Greenwich,  Kent, 
I^giog-house-keeper  and  Schoolmistress. 
Edwardt,  Off.  Ass.;  Stwrmy,  Wellington  Street 
London  Bridge.    Nor.  19. 

Cbadwick,  Samuel,  James  Chadwick,  and  John 
Chadwick,  Heywood,  Lanoaster,  Cotton  Spin- 
ners, and  Manufacturers.  HiU  &  Co.  Bnry 
Street,  Saint  Mary  Axe  $  C^Ism,  MsBehestec 
Nor.  19. 

Dorman,  Charlotte,  and  Edward  Danid  Donnaa, 
Charlotte  Street,  Rathbone  Place,  Oxford 
Street,  Glass  and  China  Dealers.  Ortem,  OC 
Ass.;  SaUmum  &  Co.,Windmill  Street,  Fitzroy 
Square.    Nor.  2. 

Diz,  Benjamin,  jun..  Roebuck  Place,  Great  Dorer 
Street,  South wark,  Surrey,  Builder  and 
Dealer  in  Building  Materials.  Almger,  Off. 
Ass;  /bori/,  Pinner's  Hall,  Old  Broad  Street ; 
Messrs.  GoU,  Lime  Street,  London.     Nov.  6. 

Dary,  Josiah,  Sheffield,  York,  Draper.  FkUey^ 
Temple  ;  Branmrn,  Sheffield.    Nor.  5. 

Duncan,  Mary  Anne,  Oxford- Terrace,  Hyde  Park, 
Boarding  and  Lodging-house-keeper.  Qrahmm, 
Off.  Ass.;  HodgtoH  &  Co.,  Salisbnry  Street, 
Strand.    Nor.  9. 

Daris,  Edward,  West  Rromwich,  SUfford,  Timber 
Dealer  and  Boat  Builder.  Oarke  &  Co.,  Lin- 
coln's Inn  Fields ;  Reect,  Ledbury,  Hereford. 
Nor.  9. 

Dickens,  Geoi^fe,  Hertford,  Surgeon  and  Apothe- 
cary.  Green,  Off.  Ass.;  Milne  &  Qo.,  Tem- 
ple.   Nor.  19. 

Emans,  William,  Aldersgate  Street,  London, 
Bookseller  and  Publisher.  Ttarfimnd,  Off. 
Ass.;  Norton  8l  Son,  New  Street,  Bishopsgate. 
Nor.  16. 

Freeland,  John  Luff,  Worcester,  Innkeeper.  Bod^ 
fhfd,  Gray's  Inn  Square;  Bedford  dk  Co,, 
Worcester.    Oct  26. 

Fletcher,  Beaumont,  High  Holborn,  Talkiw  Mel- 
ter,  (trading  under  the  firm  of  John  Masshall 
and  Sons).  Johnson,Off.  Ass.;  Crowder  ACo,, 
Mansion  Heme  Place.    Oct.  29. 

Fletcher,  John  Robert,  Grantham,  Lincoln,  Wioe 
and  Spirit  Merehant,  and  Soda  Water  Mana- 
facturar.    Shmbridge,  Bedford  Row.    Nor.  2. 

Fell,  Betty,  Sharpies,  Bolton,  Lancaster,  Bleacher. 
Mihu  &  Co.,  Temple;  Brigge,  Bolton-le- 
Moors.    Nor.  12. 

Fell,  William,  and  Thomas  Pell,  Sharpies,  Bolton, 
Lancaster,  Prorisiou  Dealers.  AdUngtmn  Bl 
Co.,  Bedford  Row;  Umnpmm,  Blanchcster. 
Nor.  12. 

Fowkes,  John,  Leicester,  Hosier.  Lawian,  Lei- 
cester ;  Taylor,  John  Street,  Aedford  Row. 
Nor.  12. 

Farris,  Thomas,  Bast  -Street,  Manchester  Square, 
Baker.  Bele^,  Off.  Ass.  ;  Edm,  Villiers 
Street,  Strand.    Nor.  19. 

Focd,  John,  Stockport,  Chester,  Hat  Manuracto- 
rer.  Bower  A  Co.,  Cbaaceiy  Lane;  Hmrop. 
Stockport.    Nor.  19. 

Gaudy,  George,  Princes  Street,  Spitalfieldf,Si& 
Manufiacturer.  XocAliylM,  Off.  Aas.;  TWner, 
Chancery  Laoe.    Npr.  2. 

Grore,  Edmund,  Dark  Lane,  Dawley,  Salop,  Dn- 
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per  Md  Okoeer^    IMhut^^itSlnthtti  Chetter 
A  Go.,  Staple  Inii.    Nov.  2. 
Glaacott,  Mary,  George  MioshftV,  Glascott  and 
Thomas  Towmeod  Glascott,   Great  Garden 
Street,  Whitecbapel  Road,  Copper  Mercliants 
BBd  Braaa  and  Copper  Manufactarers.    John^ 
mm.  Off.  Am.  ;    PMUH/n,    Lombafd    Sueet. 
Kor.  6. 
Guppy,  Robert,  Halstock,  Dorset,  Horse  Dealer. 
Jfaiim^  jtta.,  Yeoril ;  CHowef  &.  Co.  Temple. 
Nov.  9. 
Grevca,  Henry,  late  of  Kenilworth,  and  now  of 
Leamington  Ptiors,  Warwick,  Timber  Mer- 
chant.   Caity^   St   Swithin's  Lane;  KUchm, 
Wanriek.    Nonl6. 
Grores,  Feler>  and  Neville  Beard,  Boston,  Lin- 
coin.  Leather  Dressers.    Millmgion  &  Co., 
Boston  ;  Scott,  Lineoln's  Inn  Fields.  Nov.  1 9. 
Garry,  James,  Manckester,  Brass  Founder  and 
JrOB  FottBder.    Cooper  A  Co.,  Manchester; 
jfdOngtoH  &  Co.,  Bedford  Row.    Nov.  19. 
Gtabatn%    Alexander  Slade,  and   Geoiige    Smith 
Streader,  OMham,  Lancaster,  Contractors  for 
Fnblic  Works.     Wtrnd,  Lincoln's  Inn  Fields  ; 
tflkieifr^  Manchester.    Nov%  19. 
HaH,  John,  and  Samuel  Vincent,  Saint  Mary  Axe, 
London,  Wholesale  Tea  and  Coffee  Dealers. 
Edwardiy  Off.  Ass.;  Hugha  &  Co.,  Bucklers- 
bitry.    Oct.  26. 
Hildyard,   Henry,  and  Robeit  Hildyard,  Brigg, 
I^n^n,  Wine  and  Spirit  Merchants.    />im- 
Moci,  Sise   Lane,   Bucklersbury ;     Jtskurst, 
Cheapside ;  Nichoiaon  &  Co.,  Brigg.    Oct.  29. 
Holland,  Edward  Bernard,  Manchester,  and  of 
Atbcrton,  near  l^eigh,  Lancaster,  Power  Loom 
Manufacturer  of  Calicoes,  and  Agent.    Z^Wt 
Manchester  ;  Ct^t  &  Co.,  Gray's  Inn.  Nov.  9. 
Hill,  Thomas,  jun.,  and  WilUam  Brooke,  Saint 
Mary  Axe,  Loudon,  Merchants.      Jeknson, 
Off.  Ass. ;  Fbh^,  Bucklersbnry.    Nov.  16. 
Hannay,  David,  Cavendish  Square,  Banker.    Gru" 
Jbm,  Off.  Ass.;  iUcAards  &  Co.,  Lincoln's  Inn 
Fiehb.    Ntyr.  19. 
Harries,  Henry  Evan,  otherwise  Bvan  Henry  Har- 
ries, Dowlais,  Glamorgan,  Draper  and  Gene- 
ral Shopkeeper.     Blower  ^  Co.,    Lincoln's 
Inn  Fields ;  Lemon,  Bristol.    Nov.  19. 
Ingram,  Benjamia,  Beech  Street,  Barbican,  Lon- 
don, Timber  Merchant.    fTkUmore,  Off.  Ass.; 
<S0/6y,  Serjeant's  Inn,  Fleet  Street.    Nov«  2. 
Jones,  Richard  William  Hugh,  late  of  Castleman 
and  Mortlake,  Surrey,  and  now  of  Bayswater 
Terrace,  Middlesex,  Coal  Merchant.    Belcher, 
Off.  Ass. ;  QuilUMme^  Walbrook.    Nov.  5. 
Jones,  Thomas  Morton,  Vardlcy,  Worcester,  Mer- 
chant.    Rowland  &  Co.,  White  Lion  Court, 
Comhill;  7V»ii!a//&  Co.,  Birmingham.    Nov. 
!«. 
Jackaon,  Henry,  Mountsorrel,  Leicester,  Money 
Scrivener.     JEmmett,    Bloomsbury    Square; 
Faemkeati,    Ashby-de-la-Zouch ;      HmchtaU, 
Loughborough.    Nov.  19. 
Kidman,  George,  Long  Alley,  Worship   Street, 
Victualler ;  Twn/mamd,  Off.  Ass. ;  Wmre,  Black*- 
man  Street    Nov.  9. 
Im^'mfii  John,  and  George  Laing,  Eastcheap,  Lon- 
den»  Cork  Manufactarers ;  Green,  <.)ff.  Ass. ; 
Bak€r  &|Co.,  Bnoklersbury.    Oct.  29. 
Lncaa,  Robert,  Bristol,  ironmonger ;  Bridge*  & 
Co.,    Red    Lion    Square;     Wayte^   Bristol. 
Nov.  2. 
Uater,  William,  Roldey,  York,  Cloth  Manufac- 
turer.    Walker,  Furnival's  Inn;  BlacUum, 
Leeds.    Nov.  16. 
I  Jokn,  Hockley  CoUier^y  Sjdgley,  Stafford, 


Coal  Master,  and  Plumber  and  Glazier. 
Brown,  Bilston  ;  WilUanuon  &  Co.,  Verulam 
Buildings,  Gray's  Inn.  Nov.  16. 
Merritt,  Patrick,  Huggin  Lane,  Wood  Street, 
London,  Warehouseman.  Aleager,  Off.  Aas.^ 
Tarrant,  Walbrook.  Nov.  9, 
Marshall,  Beaumont,  High  Holborn, Tallow Melter. 
Jokntim,  Off.  Ass. ;  Crowder  &  Co.,  Mansion 
House  Place.    Nov.  2. 

Mells,  William,  Manchester,  and  John  Turlay,  of 
Manchester,  Tailors  and  Drapers.  MunmoiMf, 
Furnival's  Inn  ;  Messrs.  Bennett,  Manchester. 
Nov.  5. 

Mitehell,  Rowland,  Lime  Street,  London,  Mer- 
chant. Gt^on,  Off.  Ass.;  Clayton  &  Co., 
Lincoln's  Inn.    Nov.  9. 

M'Lachlan,  Robert,  Liverpool,  Victualler.  Snow" 
baU,  Liverpool ;  Johuon  &  Co.,  Temple.  Nov. 
9. 

Myers,  John  Kirkley,  Sunderland,  Durham,  Vic- 
tualler.  Be// &  Co.,  Bow  Church  Yard  ;  WO- 
eon,  Sunderland.    Nov.  13. 

Mbttntford,  Edward,  and  Frederick  Mountford, 
Bath,  Drapers.  Groom,  Off.  Ass.;  Aahtni, 
Cheapside.     Nov.  I'l. 

Morgan,  William,  late  of  Lichfield,  Bookseller^ 
(now  residing  at  Langdon,  Stafford.)  Tatham, 
Staple  Inn ;  Eggington,  Lichfield.    Nov.  16. 

Nash,  William,  Budge  Row,  London,  Tea  Dealer. 
Alaager,  Off.  Ass.;  Adanuon,  Ely  Place. 
Nov.  12. 

N^nmegen,  Leopold,  Highgate,  Middlesex,  Book- 
seller. Johnson,  Off.  Ass.;  Davis,  Charlotte 
Street,  Bedford  Square.    Nov.  16. 

Nightingale,  John,  Rusholme,  Manchester,  Inn- 
keeper. CrcMweU,  Manchester ;  Gibson,  Man- 
chester; Chisholme  6l  Co.,  Lincoln's  Inn 
FieMs.    Nov.  16. 

Playne,  William,  Gloucester,  Saddler  and  Harness 
Maker.  Bniley,  Gloucester  ;  Messrs.  Poole  & 
Co.,  Gray's  Ina.    Oct.  26. 

Pilcher,  Joseph  Webb,  Grabble,  River,  Kent,  Mil- 
ler. Jejferys  &  Co.,  Faversham ;  Bower  & 
Co.,  Chancery  Lane.    Nov.  19. 

RoBselli,  Peregrino,  Lime  Street,  London,  Mer- 
chant. Green,  Off.  Ass.;  Ruck,  Mincing 
Lane.    Oct.  26. 

Raine,  Edward,  and  John  Raine,  Barnard  Castle, 
Durham,  Carpet  Manufacturers.  Richardson, 
Barnard  Castle ;  Messrs.  Tyas,  Beaufort  Build- 
ings, Strand.    Oct.  26. 

Rtoton,  John,  %Saint  Paul's  Church  Vard,  London, 
Commission  Agent.^  Whitmoi^e,  Off.  Ass.; 
Goddard,  King  Street,  Cheapside.    Oct.  29. 

Routledge,  William,  Liverpool,  Wine  and  Spirit 
Merchant.  Duncan  &  Co.,  Liverpool;  M- 
UnghM  &  Co.,  Bedford  Row.    Nov.  5. 

Rainey,  Jarvis,  Spalding,  Lincoln,  Innkeeper. 
Banner  &  Co.,  Spalding ;  Temple  &  Co.,  Fur- 
nival's Inn.    Nov.  ft. 

Rackett,  Sarah,  Bell  Yard,  Carey  Street,  Lock- 
smith and  Bell  Hanger.  Green,  Off.  Ass.; 
Jkiacphail,  Wiimiogton  Square.    Nov.  9. 

Robinson,  Thomas,  Leadenhall  Street,  London, 
Tallow  Merchant  GiUon,  Off.  Ass. ;  Crowder 
&  Co.,  Mansion  House  Place.    Nov.  9. 

Rushboiy,  Henry  Doncalfe,  Pitzroy  Place,  South- 
wark  Bridge  Road,  Surrey,  and  late  of  Fish 
Street  Hill,  London,  Money  Scrivener.  Pen-' 
nell.  Off.  Ass.;  Bicktey,  Duke  Street,  St. 
James's.    Nov.  12. 

Roberts,  Robert,  Gower  Street  North,  St,  "Pan- 
tras.  Wine  Merchant.  Whitmore,  Off.  Ass.; 
fFalls  &  Co.,  Hart  Street,  Bloomsbury.  Nov. 
16. 
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Rajment,  George,  Oxford  Street,  Hoeier  ;  GAmm, 
Off.  Ats.;  Bickneii,  Manchester  Street,  Mao* 
cheater  Square.    No7. 19. 

Rowe,  Charles  Akernian,  Leicester,  Draper.  7W- 
ler,  Gray's  Ina  Square;  Messrs.  Toikr,  Lei- 
cester.   Not-.  19. 

Smith,  James  Alexander,  and  William  Monteath, 
Oxford  Street,  Linen  Drapers.  Gree»^  Off. 
Ass. ;  Lioyd,  Cheapside.     OcL  26. 

Saunders,  James  Ebeoeser,  ]nn..  Upper  Thames 
Street,  London,  Fish  Factor  and  Merchant 
LackingioH^  Off.  Ass. ;  WoUert  Si  Co.,  Baaing- 
hall  Street.    Oct.  26. 

Smith,  Richard,  and  Stephen  Marshall,  Austin 
Friars,  London,  Russia  Brokers.  AUager^ 
Off.  Ass.;  Crowder  &  Co.,  Mansion  House 
Place.    Oct.  29. 

Southall,  Richard,  jun.,  Birmingham,  Merchant. 
Jofmton  &  Co.,  Temple ;  Uigtmn  &  Co.,  Man- 
chester.   Oct.  29. 

Sterenson,  Charles,  Sheffield,  York,  Upholsterer 
and  Furniture  Broker.  TaiierthaU,  Great 
James  Street,  Bedford  Row;  Hoole  &  Co., 
Sheffield.    Nov.  2. 

Shaftoe,  Henry,  and  William  Clarke,  Bishop 
Wearmooth,  Durham,  Brewers.  Swain  & 
Co.,  Old  Jewry ;  Yoimg  &,  Co.,  Bishop  Wear- 
mouth.    Nov.  2. 

Senior,  John,  Liverpool,  Iron  Merchant.  Sharpe 
&  Co.,  Bedford  Row;  Harvey  &,  Co.,  Livers 
pool.    Nov.  5. 

Stevenson,  William,  Sheffield,  York,  Auctioneer 
and  Commission  Agent.  WUmmy  Southampton 
Street,  Bloomsbnry ;  Wilton  &  Co.,  Sheffield. 
Nov.  5. 

Shepherd,  John  Longman,  and  Henry  Drew, 
Southampton,  Innkeepers.  Walker^  South- 
ampton Street,  Bloomsbnry ;  Deacon  &  Co., 
Southampton.    Nov.  5. 

Saunders,  Peter,  Kingston- upon-Hnll,  Merchant. 
Gihum,  Off.  Ass.;  Parker^  St.  Paul's  Church 
Yard.    Nov.  9. 

Scott,  John  Thomas,  Parroek  Street,  and  Consti- 
tution Crescent,  Milton,  next  Gravesend, 
Kent,  Estate  Agent,  Hotel,  Boarding,  and 
Lodging-house  Keeper.  Giluon,  Off.  Ass.; 
Cregmn  &  Co.,  Angel  Court,  llirogmorton 
Street.    Nov.  9. 

Sheridan,  Bernard,  Liverpool,  Provision  Dealer 
and  Grocer,  ^dlington  &  Co.,  Bedford  Row ; 
lAttkdale  &  Co.»  Liverpool.  Nov.  9. 

Salford,  William  Walker,  Stockport,  Chester, 
Timber  Merchant  and  Builder.  Malmwm  & 
Co.,  Temple ;  ^tkinton  &  Co.,  Manchester. 
Nov.  12. 

Sloane,  Eccles,  York,  Linen  and  Woollen  Draper. 
Messrs.  Baxter^  Lincoln's  Inn  Fields ;  Pear^ 
urn,  York.    Nov.  12. 

Straker,  William,  West  Strand,  Bookseller.  Gib- 
ton.  Off.  Am.  ;  ffcpiinson,  Red  Lion  Square. 
Nov.  16. 

Soulby,  Anthony  Morland,  St.  Mary-at-Hill,  Lon- 
don, Wine  Merchant.  Green,  Off.  Ass.;  Ogden, 
bx.  Mildred's  Court,  Poultry.    Nov.  16. 

Spencer,  Joseph,  Lamb's  Conduit  Street,  Che- 
mist and  Druggist,  and  CcmiI  Merchant.  Lack- 
ington.  Off.  Ass. ;  Foord,  Pinners' -hall,  Old 
Broad  Street    Nov.  19. 

Stmtt,  John,  Argyle  Street,  Argyle  Square,  Lodg- 
ing-house Keeper  ;  Groom,  Off.  Ass. ;  Plaiit, 
Southampton  Buildings,  Chancery  Lane.  Nov. 
19. 

Torlay,  John,  Manchester,  Merchant,  Tailor  and 
Draper.  AlaJkinton  &  Co.,  Temple ;  jitkinton 
&  Co.,  Manchester.    Nov.  5. 


Thomas,  Riehard,  Wick«  Glamorgaa,  Maltster. 
Lewit,  Bridgend;  fyrentmore,  Uocoln's  Ino 
Fields.    Nov.  9. 

Taylor,  Henry,  Ashton-nnder-Lyne,  Lancaster, 
Hat  Manufacturer.  Clarke  &  Co.,  Linooln'a 
l^n  Fields;  UiggMoitom  &  Co.,  Ashttm- 
under-Lyne.    Nov.  9. 

Turk,  Geoiige,  Cheltenham,  Gloucester,  Saddler 
and  Harness  Maker.  SHUt,  Cheltenham; 
Carter  &,  Co.,  Raymond  Bniidlngs,  Gray's  Inn. 
Nov.  16. 

Watson,  Richard  Barret,  Leeds,  York.  Share 
Broker.  IPUSnm,  Southampton  Street,  Bkmna- 
bury ;  Payne  &  Co.,  Leeds.    Nov.  2. 

Wilson,  George,  Lindley,  Huddersfield,  York, 
WooUen  Ck>th  Manufaeturer  and  Cloth  Fi- 
nisher. Edye,  Clement's  Inn ;  Sgiet,  Win's 
Bridge,  near  Huddersfield.    Nov.  2. 

Welford,  Richard  Griffiths,  Strand,  Middlesex, 
Printer.  AUager,  Off.  Ass. ;  WOkimtm^  Lin- 
coln's Inn  Fields.    Nov.  12. 

Winterboum,  Thomas,  Albemarle  Street,  Picca- 
dilly, Hotel  and  Tavern-keeper.  Joknton^  Off. 
Ass.;  Cookney,  Lamb*s  Conduit  Place.  Nov.  12. 

Watkins,  William,  Jan.,  Leamington  Priors,  War- 
wick, Wharfinger  and  Coal  Merchant  Parket 
&  Co.,  Verulam  Buildings,  Gray's  Inn ;  Cepe^ 
Leamington  Priors.    Nov.  12. 

Walker,  Joseph,  Newbold  Moor,  Chesterfield, 
Derby,  Earthenware  Manufapturer..  Lmeem^ 
&  Co.,  Chesterfield  ;  Spence  &  Co.,  Alfred 
Place,  Bedford  Square.    Nov.  12. 

Watson,  John  Tomes,  Worcester,  Linen  Draper. 
HardwUk  &  Co.,  Cateaton  Street ;  Hydee  & 
Co.,  Worcester.    Oct  26. 

Willmott,  PhUip,  Blackfriars  Road,  Surrey,  Linen 
Draper.  Wluivwre,  Off.  Au^  Hartley,  New 
Bridge  Street    Nov.  9. 

Worrell,  John,  Sussex  Street,  Tottenham  Coart 
Road,  Victualler.  Turqaand,  Off.  Ass.;  Par- 
nell.  Church  Street,  Spitalfields.    Nov.  9. 

Wilson,  Carrington,  Wickham  Brook,  Suffolk, 
Innkeeper  and  Malster.  Chalk,  Chelmsford, 
Essex.    Nov.  9. 

Walters,  Thomas,  jun.,  Swansea,  Glamoigan,  Gro- 
cer.    miHaau  &  Co.  Swansea.    Nov.  9. 

Wade,  Joseph,  Rugby,  Warwick,  Currier.  Moore, 
Nottingham  ;  HoUne  &  Co.,  New  Inn.  Nov 
19. 


PRICES  OF  STOCKS. 

TmettUiy,  Nov.  23d,  1841. 
Bank  Stock  div.  7  per  Cent    •    -    -    -    -    163. 

3  per  Cent  Reduced 87|of 

3  per  Cent.  Consols  Annuities  -  -  -88{  a  9|  a  8| 
3i  per  Cent  Reduced  Annuities  -  -  -  97ia^ 
New  3i  per  Cent  Annuties,  -  99«8{a9|aSi 
Long  Annuities,  expire  5th  Jan.  1860  -  12f  a  ^ 
Annuities  for  30  year8,expire  10th  Oct  1859  I2i 
India  Stock,  div.  lOi  per  Cent  -  -  -  -  249 
Ditto  Bonds  3i  per  Cent  -  -  -  3<.  a2«.  pm. 
South  Sea  Stock,  div.  3i  per  Cent  -  -  ^  98 
3  per  Cent  Cons,  for  acct  25th  Nov.  -  -  89«8f 
Exchequer  BUhi  1000/.  a  2H  -    -    9f.  a  lOf.  pm. 

Ditto        500/.       do.      -    -    lUa9t.pm. 

Ditto  Small  do. 

10#.  a  lU,  a  9«.  a  12s.  c9e.  poi* 
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SATURDAY,  DECEMBER  4,  1841. 


— —  **  Quod  mngifl  ad  N08 

Pertinety  et  oeacirs  malum  est,  agitamus. 


HORAT« 


REFORM  IN  pHANCEEY. 

By  Btat,  3  &  4  W.  4,  c.  94,  b.  22,  the  Lord 
Chancellor  may,  -with  the  advice  of  the 
Master  of  the  Rolls  and  Vice  Chancellor, 
or  one  of  them,  make  such  general  orders 
as  they  shall  think  fit,  for  simplifying,  es- 
tablishing, and  settling  the  course  of  prac- 
tice of  the  Court  of  Chancery,  and  of  its 
scTend  oflSces ;  and  by  s.  23,  from  time  to 
time  to  annul,  alter,  or  vary  such  orders, 
and  to  issne  new  rules  or  orders. 

By  the  stat.  3  &  4  Vict.  c.  94,  the  Lord 
Chancellor,  with  the  advice  and  consent  of 
the  Master  of  the  Rolls  and  the  Vice  Chan- 
cellor, may  make,  at  any  time  within  five 
years  from  the  passing  of  the  act,  such 
alterations  as  may  seem  expedient  in  the 
form  of  writs  and  commissions,  and  the 
mode  of  sealing,  issuing,  executing  and  re- 
turning the  same ;  and  also  in  the  form  and 
mode  of  filing  bills,  answers,  depositions, 
affidavits  and  other  proceedings  ;  and  in  the 
form  and  mode  of  obtaining  discovery  by 
answer  in  writing  or  otherwise,  and  in  the 
form  and  mode  of  pleading,  and  in  the  form 
and  mode  of  obtaining  evidence,  and  gene- 
rsUy  in  the  form  and  mode  of  proceeding  to 
obtain  relief,  and  in  the  general  practice  of 
the  Court  with  re^tion  thereto,  and  also  in 
the  form  and  mode  of  proceeding  before 
the  masters^  and  in  the  form  and  mode  of 
drawing  up,  entering,  and  enrolling  orders 
and  decrees,  and  of  making  and  delivering 
copies  of  pleadings  and  other  proceedings, 
and  to  nmke  such. regulations  as  to   Uie 
taxation^  allowance  and  payment  of  costs, 
and  for  altering,  superintending,  control- 
ling and  regulating  the  business  of  the 
several  offices  of  the  Court,  and  also  of  col- 
lecting the  fees  payable  to  the  sui^r's  fee 
fund,  and  for  directing  payment  into  the 
suitors*  fee  fund  of  the  copy  money  now 
received  by  apy  of  tie  officers  to  their  own 
VOL.  XXIII.— no.  690 


use,  and  otherwise  for  carrying  into  effect 
the  said  alterations  as  to  them  may  seem 
proper.  By  s.  2,  additional  officers,  clerks 
and  messengers  '*  in  any  of  the  present  or 
future  offices  of  the  Court "  may  be  ap- 
pointed. By  s.  3,  the  present  and  future 
salaries  and  expences  of  writing  for  the 
Court  are  to  be  paid  out  of  the  suitors' 
fund ;  and  by  s.  4,  compensation  for  the 
diminution  of  the  emoluments  of  offices  in 
conseqnence  of  alterations  under  the  act,  is 
to  be  made  out  of  the  suitors*  fund.  By 
Stat.  4  &  5  Vict.  c.  52,  this  latter  act  is 
recognised  and  extended. 

It  will  be  seen,  therefore,  that  the  legis- 
lature has  given  ample  power  to  effect  the 
most  extensive  change  in  the  pleading  and 
practice  of  the  Court  of  Chancery,  and  we 
believe  that  the  work  is  now  to  be  taken 
in  hand  in  earnest.    As  we  have  already 
mentioned.    Lord  Langdale,    Vice   Chan- 
cellor Wigram,  Mr.  Pemberton,  and  Mr. 
Sutton  Sharpe,    have  received   the  Lord 
Chancellor's  instructions  to  enquire  what 
can  be  effected  for  the  benefit  of  the  suitors 
in  Chancery  under  these  acts.     When  we 
remember  that  it  is  to  these  learned  persons 
that  the  country  is  mainly  indebted  for  the 
valuable  body  of  evidence  taken  before  the 
committee  cf  the  House  of  Lords  in  1 839, 
in  which  such  care  was  taken  to  come  at 
correct  conclusions,  and  through  which  so 
many  important  conclusions  were  come  to, 
we  cannot  think  that  this  subject  could 
have  been  entrusted  to  more  competent, 
careful,  or  experienced  persons.     We  take 
smne  credit  to  ourselves  for  bringing  before 
the  profession  an    extensive  pkin  of  im- 
provement in  the  practice  of  the  Court,  and 
thus  smoothing  the  way  for  the  adoption 
of  proper  alterations,  more  especially  in  the 
Master's  Offices  —  provoking  discussion  as  to 
the  whole  question — and  rendering  it  fa- 
miliar to  the  minds  of  the  profession.     We 
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firmly  believe  that  a  scheme  which  falls  far 
short  of  what  was  proposed  by  our  cor-j 
respendent,  so  far  as  the  Master's  Ofiice  is 
concerned,  will  not  meet  the  justice  of  the 
case  ;  and  we  do  not  by  any  means  despair 
of  seeing  it  entirely  carried  through. 

There  appears  indeed,  to  us,  to  be  no  in- 
considerable degree  of  movement  in  the  pro- 
fession at  the  present  time.  It  reminds  us 
more  of  the  commencement  of  our  work 
than  any  other  period.  Since  the  year 
1834,  in  which  almost  every  part  of  the  law 
was  altered,  reform  has,  in  this  respect, 
gone  on  at  a  foot  pace ;  each  session  has 
produced  perhaps  one  important  act,  and 
no  more.  But  if  we  are  not  much  mistaken, 
the  approaching  session  will  see  very  con- 
siderable changes  accomplished.  Be  it  our 
care  to  see  that  this  desire  for  cliange  shall 
bring  forth  good,  and  not  evil,  fruit. 


ABSTRACTS  OF  TITLE. 

BALK  OF  I.BASEHOLDS. 

WuEREVER  the  vendor  of  a  leasehold 
estate  does  not  intend  to  produce  his 
lessor's  title,  he  should  state  such  inten- 
tion in  the  conditions  of  sale,  or  in  the 
agreement  for  the  lease.  In  the  absence 
of  any  such  stipulation  a  lessor  cannot 
compel  specific  performance  of  an  agree- 
ment for  a  lease,  without  producing  the 
title  to  the  inheritance,"  except  in  the  case 
oi  a  bishop's  lease.^  Neither  will  a  sale  of 
leasehold  property  be  enforced  in  a  court 
of  equity  unless  the  vendor  show  his  title.* 
In  a  court  of  law,  however,  a  different  rule 
was  laid  down,  and  the  purchaser  could 
not  recover  his  deposit  on  account  of  such 
title  not  being  produced,  unless  the  vendor 
had  expressly  contracted  to  furnish  his 
lessor's  title.  But  this  decision  has  been 
over-ruled;  and  it  has  been  decided  that, 
unless  there  be  a  stipulation  to  the  con- 
trary, there  is  in  every  contract  for  the 
sale  of  a  lease  an  implied  undertaking  to 
make  out  the  lessor's  title  to  demise,  as 
well  as  that  of  the  vendor's  to  the  lease 
itself,  which  implied  undertaking  is  avail- 
able at  law  as  well  as  in  equity ;  and  this 
is  not  rebutted  by  any  presumption  as  to 
the  intention  of  the  parties  deducible  from 
the  small  portion  of  the  time  remaining  un- 
expired, the  small  value  of  the  property,  or 
the  absence  of  any  premium  for  the  lease.^ 

Where  there  is  a  stipulation  that  the 
purchaser  shall  not  be  at  liberty  to  call  for 


the  production  of  any  title*  prior  to  the 
lease,  the  vendor  must,  of  course,  produce 
the  lease  and  the  title  subsequent ;  and  it 
is  the  duty  of  the  purchaser  to  inquire  into 
the  covenants  and  stipulations  of  the  ori- 
ginal lease.  Therefore,  where  leasehold 
property  about  to  be  sold  was  described  in 
the  particulars  of  sale  as  being  held  at  a 
ground  rent  of  86/.  per  annum,  and  it  ap- 
peared from  the  lease  that  the  ground  rent 
was  80/.,  and  one-third  of  the  improved 
yearly  rent  or  value,  and  there  were  other 
stringent  covenants  in  the  lease,  not  no- 
ticed in  the  particulars,  it  was  decided, 
nevertheless,  that  the  purchaser  must  be 
held  to  his  contract.' 

If  the  lease  has  been  made  under  a  power, 
the  purchaser  should  invariably  call  for  the 
deed  in  which  the  power  is  contained.? 

The  right  to  the  production  of  the 
lessor's  title  may  be  waived  by  the  con- 
duct of  the  purchaser.** 

When  the  contract  is  between  the  as- 
signor and  the  assignee  of  a  lease,  the 
general  opinion  seems  to  be,  that  if  the 
assignor  can  compel  the  production  of  the 
freehold  title,  the  assignee  will  be  entitled 
to  the  production  of  it  ;*  and  where  it  is 
impossible  for  him  to  do  so,  a  purchaser 
may  recover  his  deposit  and  costs  J 

As  bearing  on  this  subject,  we  may 
mention,  it  is  a  well  settled  rule,  that 
though  premises  are  destroyed  by  fire, 
rent  is  still  payable.  Baker  v.  Holzappfel^ 
4  Taunt.  45.  In  Izon  v.  Gorton,  5  Bing. 
N.  C.  501,  it  was  held,  where  a  floor  in  a 
house  was  destroyed  by  fire,  that  notwith- 
standing such  destruction,  inasmuch  as  the 
space  inclosed  by  the  four  walls  remained, 
and  on  the  event  of  the  re^building  the 
tenant  would  have  a  right  to  re-enter,  the 
obligation  must  be  reciprocal,  and  be 
therefore  Hable  to  the  rent  after  that  fire, 
in  an  action  for  use  and  occupation.  In 
Packer  v.  Gibbons,  1  Gale  &  Dav.  10,  the 
same  rule  was  followed ;  and  it  was  held, 
that  where  an  upper  floor  of  a  house  was 
occupied  at  a  rent  payable  quarterly,  and 
during  the  currency  of  a  quarter  the  house 
was  burnt  and  rendered  uninhabitable,  in 
an  action  for  use  and  occupation,  the 
plaintiff  having  recovered  for  the  occnpa* 
tion  up  to  the  time  of  the  fire  from  the 
quarter  day  preceding,  it  was  held  that  he 
was  entitled  to  recover  for  that  period  at 
least.     Packer  Y.  Oibbins,  1  Gale  &  Dav.  10. 


a  Ftlfier  v.  Hooker,  2  Meritr.  435. 
b  Fane  v.  Spencer,  2  Madd.  438. 
c  Purvis  V.  Rayer,  9  Pri.  488. 
d  Souter  V.  Drake,  5  B.  &  Adol.  f)92. 
•  As  to  the  effect  of  such  a  stipulation,  see 
Skephard  v.  A>a//ey,  1  C.  M.  &  R.  117. 


'  Pope  V.  Garland,  4  Yo.  &  C.  394. 
t  2  Prcst,  Alw.  9. 

h  Si?e  Haydon  v.  Bell,  1  Beav.  337;  fFarren 
V.  Richardson,  \  Yo.  1. 
»  See  fFhite  v,  Fofjambe,  1 1  Ves.  337. 
J  Flureau  v.  Thornkill,  2  Wm.  Bla.  10/8. 
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EFFECT  OF  THE  NEW  CHANCERY 
ORDERS. 

DISTaiBUTION  OF  JUDICIAL  BUSINESS. 

Undbr  the  Orders  of  the  11th  November, 
by  which  a  plainti£f  was  authorized  to 
select  at  his  option  any  one  of  the  three 
Vice  Chancellors,  some  difficulty  has  arisen 
in  consequence  of  a  preference  being  given 
to  one  of  the  Courts,  by  which  an  undue 
share  of  business  has  been  thrown  upon  it. 
The  subjoined  direction  was,  consequently, 
given  by  the  Court  last  week^  regarding 
the  setting  down  of  new  causes,  which  will 
partially  relieve  the  pressure. 

We  think  the  plaintiff  is  entitled  to 
choose  his  Court,  not  only  on  account  of 
the  Judge  who  presides,  but  of  the  counsel 
whom  he  has  retained.  We  trust,  there- 
fore, that  the  General  Orders  of  the  1 1  th 
Noyember  will  be  continued,  and  that  any 
temporary  inconvenience  will  be  removed 
by  special  regulations.  Parties  aggrieved 
may,  of  course,  apply  to  the*  Court  under 
any  peculiar  circumstances,  where  the  case 
is  important  and  requires  an  early  hearing. 
SBTTivo  d:)WN  causes. 

The  following  notice  has  been  put  up  at 
the  Registrars'  Office  :— 

''That  all  causes  set  down,  and  to  be 
set  down  before  the  first  day  of  December 
next,  and  which  shall  not  be  attached  to 
the  Court  of  any  Vice  Chancellor,  in  par- 
tuance  of  the  Orders  of  the  eleventh  of  No- 
vember instant,  before  the  said  first  day  of 
December,  shall  on  that  day  be  assigned  by 
the  registrars  in  the  lists  required  by  the  last 
order  of  the  eleventh  November  instiut,  to  be 
made  ont  hy  them  to  the  Courts  of  the  respec- 
tive Vice  Chancellors,  accordini;  to  the  rota- 
tion adopted  in  the  existing  printed  book  of 
causes,  with  reference  to  the  causes  set  down 
to,  and  inclusive  of  the  cause,  *  Hodges  v. 

OI8PBK8ING  WITH  ANSWERS. 

We  have  heard  many  observations  on  the 
effect  of  the  23d  Order  of  August,  in  re- 
gard to  dimpensing  with  answers  from  de- 
fendants of  whom  "  no  account,  payment, 
convince,  6r  other  direct  relief  is  sought." 
Mr.  Danie]^  Mr.  Sidney  Smith,  and  an 
Anonymous  Writer  (we  beheve  a  solicitor), 
have  stated  many  objections  to  the  new 
piactice,  which  they  think  will  occasion 
more  expense  in  one  way  than  it  will  saye 
in  another.  We  shall  take  an  early  oppor- 
tunity of  considering  this  and  other  prin- 
cipal branches  of  the  Orders  of  August. 

CaBDITORS'  COSTS  AND  INTiaBST. 

A  correspondent  observes,  that  the  46th  and 
•17th  Orders  of  the  I6(h  of  August  are  truly 
good,  and  doubtless  deserve,  for  the  sake  of 


the  public  and  the  good  credit  of  the  profes- 
sion, to  take  efiect.  It  is  well  known  in  the 
profession,  that  a  simple  contract  creditor 
cim]iii{(  before  the  Master  to  establish  bis 
claim  wa9,  onder  the  late  practice,  at  the 
entire  expense  of  so  cstablisnini^  his  chum; 
and,  in  addition  thereto,  was  not  allowed  in- 
terest thereon,  though,  perhaps,  it  might  have 
been  owing  for  some  few  years. 

[Is  this  allowance  of  interest  and  costs 
prospective  only,  or  retrospective  ?  The  lan- 
guage of  the  46ih  Order,  as  to  interest,  is  dif- 
jferent  from  the  47th  as  to  costs.    £d.] 


WILLS  IN  FAVOUR  OF  CONFESSORS. 

A  POINT  of  some  interest  was  discussed  in  a 
recent  case,  as  to  how  far  a  confessor  came 
within  the  principle  of  the  rules  hitherto  ap- 
plicable with  respect  to  wills  to  guardian  and 
ward,  and  attorney  and  client.  ••  Eveiy  man," 
said  Lord  /^dinger,  C  B.  "makes  his  will 
under  some  influence  or  another.  In  the 
case  of  General  Yorke,  who  left  his  pro- 
perty to  his  groom,  Mr.  Justice  Chambre, 
who  tried  the  cause,  and  who  was  the  best 
lawyer  of  his  dav,  told  the  jury  he  hardly  knew 
what  undue  induence  was.  The  jury  found 
for  the  defendant,  and  that  verdict  was  con- 
firmed. See  9  Ves.  185.  Again,  in  Lord 
Trimlestown*s  case  it  was  said  that  the  will 
had  been  obtained  by  his  wife's  influence,  and 
the  jury  found  a  verdict  against  the  will ;  but 
the  verdict  was  afterwards  set  aside  in  the 
House  of  Lords.  No  doubt  the  cases  of  at- 
torney and  client,  guardian  and  ward,  stand  on 
different  principles,  and  the  case  of  confessor 
is  now  presented,  for  the  first  time,  as  anala- 
gous  to  these.  He  certainly  has  the  highest 
species  of  influence,  and  that  influence  may  be 
fraudulently  used  ;"  and  Lord  Abinger  after- 
wards went  into  the  point  more  at  length.  "  It 
was  very  much  argued  before  me,  that  the 
relation  in  which  the  parties  stood  to  each 
other  made  it  difficult  even  to  sustain  the  will. 
Now,  upon  that  subject,  I  am  prepared  to  say, 
that  I  do  not  think  mere  influence  is  enough 
to  set  aside  a  will.  All  wills  are  made  under 
some  kind  of  influence^ the  influence  of  af- 
fection or  attachment,  which  is  perfectly  legi- 
timate. If  a  man  makes  a  will  under  that 
influence  to  exclude  his  own  family,  and  give 
his  estate  to  a  stranger,  I  do  not  apprehend 
such  a  will  could  be  displaced  at  law  or  in 
equity.  The  question  therefore  is,  as  to  the 
degree  of  influence.  It  must  be  such  a  degree 
of  influence,  if  you  choose  to  call  it  by  that 
name,  as  deprives  the  testator  of  being  the 
proper  master  of  his  own  faculties.  A  degree 
of  influence  arising  from  strong  fear,^  and  mux 
threats  or  menace,  would,  I  thmk,  be  undoubt- 
edly sufficient  to  set  aside  the  will,  and  make 
it  void  at  law ;  so  would  a  degree  of  influence 
arising  from  partial  insanity  or  delusion  upon 
a  particular  subject.  There  was  a  celebrated 
case  which  I  remember,  though  I  do  not  think 
anybody  whom  1  have  now  the  honour  to 
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addlreas  will  remember  it  (I  am,  unluckily,  noir 
one  of  the  oldest  in  tlie  l[>rofe88ion).  There  was 
a  case  of  Greenwood  v.  Greenwf*od  cited  by 
Loitl  Erskine,  C,  13  Ves.  19 ;  and  see  3  Bro. 
C.  C.  444;  where  a  gentleman  not  onl^  of 
considerable  capacity,  but  of  extraordinary 
talent,  who  had  much  distin^bhed  himself  at 
Cambridge,  having  taken  a  high  degree  and 
high  honour  there,  and  who  also,  in  general 
society,  was  considered  a  man  of  considerable 
learning  and  acquirements,  had  taken  a  preju- 
dice against  his  own  brother.  He  thought  that 
his  brother  meant  to  poison  him.  There  was 
no  other  subject  in  the  world  upon  which  he 
was  under  a  delusion ;  but  it  was  quite  clearly 
established  that  upon  that  subject  he  was  so. 
There  were  three  or  four  trials  about  it,  and 
upon  one  or  two  occasions  the  wiU  was  set 
aside.  1  believe  it  was  afterwards  established, 
the  jury  not  believing  that  he  was  under  a  de- 
lusion at  the  time  he  made  the  will ;  but  still 
it  was  a  case  in  which  it  was  admitted,  that,  if 
he  had  been  under  a  delusion  upon  that  subject 
at  that  time,  the  will  would  nave  been  bad. 
Tliat  is  an  instance  where  a  man  makes  his  will 
under  the  influence  of  strong  passion,  which  is 
altogether  unfounded  —  jealousy,  or  fear  of 
another  individual — that  is,  of  partial  insanity, 
which,  if  it  governs  the  mnn  in  the  act  he  is 
doing,  ought  to  make  it  void.  So  with  respect 
to  a  delusion  arising  (which  is  suggested  in  the 
bill,  though  it  is  undoubtedly  answered  by  the 
affidavits, — it  is  a  matter  to  be  tried) — ^a  delu- 
sion arising  from  superstitious  terror.  I  can 
easilv  conceive  a  case  of  a  man  of  very  strong 
mind  being  under  the  influence  of  such  a  su- 
perstitious terror  or  delusion,  as  that  he  might 
think  it  necessary  to  his  salvation  that  he 
should  give  all  his  money  to  his  priest  or  con- 
fessor. If  that  was  clearly  established,  I  am 
by  no  means  prepared  to  say  that  it  would  not 
be  a  very  sufficient  ground;  and  were  I  the 
judge  directing  the  jury  upon  the  subject,  I 
should  say  that  if  they  found  it  to  be  such  a 
degree  of  delusion  as  to  deprive  the  man  of 
the  exercise  of  his  free  judgment  in  what  he 
was  doing,  it  would  be  sufficient  to  destroy  the 
will.  A  case  has  been  cited  for  the  purpose  of 
f>hewing  that :  that  of  tiusfuentn  v.  Ba$eley. 
I  remember  that  case  well.  I  was  present 
when  I^ord  Eldon  decided  it.  I  knew  the 
defendant,  Mr.  Baseley.  He  was  a  clergyman 
of  the  Church  of  England«  and  a  very  respect- 
able man.  Mr.  Sharpe  has  quoted,  very  pro- 
perly, the  argument  of  Sir  S.  Romilly  in  that 
case  against  the  will,  and  he  has  taken  up  Sir 
S.  Romilly's  suggestion.  He  has  shewn  that 
by  the  French  uTw,  or  the  law  existing  over 
the  greatest  part  of  the  Continent  where  the 
Roman  religion  prevails,  a  gift  made  to  a  con- 
fessor, or  even  a  legacy  given  to  a  confessor, 
would  be  void  by  reason  of  the  relation  of  the 
parties.  Now  you  will  observe  upon  looking 
at  that  CBS  >,  that  Lord  Eldon  altogether  evades 
that  part  of  the  subject,  though  he  decreed 
thegifu  made  to  Mr.  Baseley  to  be  set  aside. 
That  was  during  the  lifetime  of  Airs.  Hill. 
She  had  married  the  nlaintiff,  tind  joined  with 
him  in  fil'n.^  the  bilL    The  Lord  Ch'tmellor 


set  them  aside ;  but  he  put  It  on  the  ground 
that  Mr.  Baseley  had  sheivn,  by  his  own  con- 
duct, that  he  had  acquired  the  management  of 
her  aflaurs ;  that  he  stood  in  the  relation  of  a 
confidential  agent,  having  the  direction  and 
management  of  her  affairs,  and  he  founded  his 
judgment  on  a  lett^-  which  Mr.  Baseley  had 
caused  her  to  write  to  her  solicitor,  dismissing 
him.  Her  former  solicitor,  who  bad  never 
misconducted  himself,  was  dismissed  by  a  letter 
which  she  wrote,  and  which  had  been  copied 
by  her  from  one  which  Baseley  wrote  for  her, 
in  which  she  stated  that  providence  had  pre- 
sented her  with  a  kind  friend,  a  person  who 
was  competent  to  manage  her  affairs— that  she 
should  have  no  further  occasion  for  her  soli- 
citor, and  that  she  wanted  to  put  the  whole  of 
her  aflairs  into  Mr.  Baseley's  hands.  The 
Lord  Chancellor  considered  that  Basely  bad 
himself  caused  her  to  write  the  letter,  ana  that 
he  had  got  possesnon  of  her  afiatrs,  and  there- 
fore he  brought  it  within  that  dass  of  cases 
which  have  determined  that  a  gift  made  under 
the  influence  of  the  confidential  manager  of  a 
party  cannot  be  sustained,  being  without  con- 
sideration. Now  it  is  to  be  observed  in  the 
present  case  that  Sherburne  stood  in  the  rela- 
tion, during  a  period  which  embraced  all  the 
transactions  that  I  have  mentioned,  and  which 
also  embraces  the  time  of  making  the  will, 
he  stood  in  the  relation  of  confessor  to  Mr. 
Heatley.  But  he  was  more  than  that ;  it  is 
plain  from  the  facts  stated  and  obtained  from 
the  whole  body  of  the  evidence,  such  as  it  is, 
that  he  had — I  was  about  to  say  unlimited — 
but  that  he  had  very  great  control  over  Heatley  *s 
affairs ;  and  the  very  fact  I  have  mentioned  that 
the  sum  of  10,000/.  was  paid  to  him,  and  that 
he  bought  an  estate  with  it;  that  the  12,562/. 
was  paid  to  an  account  in  which  he  had  a  joint 
interest,  and  transferred  from  that  account  af- 
terwards :  and  his  own  admission,  that  lettera 
were  written  by  him  for  the  testator ;  that  the 
testator,  preferring  his  style  to  his  own,  often 
got  him  to  write  letters  which  he  copied :  all 
these  are  very  strong  facts  to  shew  an  inter- 
ference in  the  management  of  his  temporal 
aflfdrs.  Well,  then,  there  is  a  very  extraordi- 
nary fact,  that  one  of  the  codicils  contains  the 
hand^vriting  of  Sherburne,  and  that  is  a  codicil 
which  fastens  a  condition  on  the  plfunUflTs,  that 
they  shaU  give  a  release  to  Sherburne  within 
twelve  months  after  h*is  death,  or  the  legacy 
shall  go  over.  Now  that  is  a  very  strong  fact. 
I  do  not  pretend  at  all  to  draw  any  inference 
from  it,  but  it  is  very  fit  that  a  jury  should  be 
allowed  to  draw  their  inference  from  the^e 
facts.  This  gentleman  stands  in  the  most  con- 
fidential relation  which  can  subsist  between  a 
clergyman  and  a  layman;  namely,  that  of 
con&ssor  to  his  friend,  and  unites  with  that 
character  I  should  say,  the  character  of  confi- 
dential manager  of  his  friend's  temporal  affaira. 
These  are  circumstances  which  require  some 
consideration.  If  they  go  the  extent  of  shewing 
th«t  the  will,  or  any  of  the  codicils,  wai 
improperly  made,  or  that  they  were  all  made 
under  that  degree  of  delusion,  or  that  degree 
of  terror  which,  in  the  opinion  of  a  jury  might 
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eonfetitute  a  want  of  real  capability  to  jud^e 
what  he  was  about,  then  the  will  ana  the 
codicils  would  1)e  void.  If  they  are  estab- 
lished, then  there  is  an  end  of  all  farther 
inquiry."  Middleton  v.  Sherburne,  4  Y.  &  C. 
389. 


POINTS  OF  LAW,  BV  QUESTION 
AND  ANSWER, 

AGRBBMENTS. 

[See  pa^e  53,  anteJ] 

1.  A  Terbal  a^eement  to  take  ready  furnished 
lodginfi^  *'for  two  or  three  years/'  is 
a  contract  for  an  interest  in  land,  and  valid 
for  a  lease  not  exceeding  three  years ;  liut 
will  not  support  an  action  fur  not  entering 
on  or  occupying  the  demised  premises. 
Edge  J.  Strafford,  1  Cromp.  &  J.  391;  1 
Tyr.  294. 

2.  A  promise  to  indemnify  a  co-surety,  need 
not  be  in  writing.  Thomas  v.  Cook,  8  B.  & 
C.  728. 

3.  By  the  4th  section  of  the  Statute  of  Frauds, 
29  Car.  2»  c  3,  an  agreement  to  pay  the  debt 
of  another  must  be  in  writing,  and  contain  the 
consideration  for  the  promise,  as  well  as  the 
promise  itself,  and  parol  evidence  of  the  con- 
sideration is  inadmissible.  Saunders  v.  ff^ake- 
field,  4  B.  &  Aid.  595. 

4.  An  agreement  to  occupy  lodgings  at  a  yearly 
rent,  payable  in  quarterly  portions,  the  occu- 
pation to  commence  on  a  future  day,  is  an 
agreement  relating  to  an  interest  in  land, 
within  the  meaning  of  the  fourth  section  of 
the  statute.    Inmttn  v.  Stamp,  I  Stark.  12. 

5.  The  assignment  of  a  copyrisfht  under  8  Ann. 
c.  19,  must  be  in  writing.  Power  v.  fFalmer, 
4  Camp.  8. 

6.  An  agreement  for  the  sale  of  wheat  at  that 
time  uothrashed,  and  to  be  delivered  at  a 
future  time,  is  not  within  the  17th  section  of 

the  Statute  of  Frauds.  Clayton  v.  Andrews, 
4Burr.2lOl. 
?•  The  defendant  purchased  certiun  leasehold 
premises  at  an  auction,  and  signed  a  memo- 
randam  of  the  purchase  on  the  back  of  a 
paper^  containing  the  particulars  of  the  pre- 
mises, the  name  of  the  owner,  and  the  con- 
ditions of  sale ;  and  it  was  held,  that  the  de- 
fendant was  bound  by  his  contract,  notwith* 
standing  it  was  not  signed  bv  the  vendor. 
Lapthoarp  v.  Bryant,  2  Bing.  N.  C.  735. 

8.  A  subsequent  ratification  b^  a  principal  of  a 
contract  by  an  agent,  is  equivalent  to  a  pre- 
vious authority.  Thus  a  broker  made  a 
contract  in  writing  of  the  sale  of  goods,  not 
being  authorized  by  his  principal  at  the  time, 
but  to  which  the  latter  afterwards  assented : 
and  it  was  held,  that  the  broker  was  an  agent 
duly  authorised  to  bind  his  prineipal  under 
the  Statute  of  Frauds.  Maclean  v.  Dunn,  A 
Bing.  722;   1  Moo.  and  P.  761. 

9.  A  bill  of  parcels,  in  which  the  name  of  the 
vendor  is  printed,  and  that  of  the  vendee 
written  by  the  vendor,  is  a  sufficient  memo- 
nrndum  of  thecontract^  within  the  Statute  of 


Frauds,  to  charge  the  vendor,'  ,  Schneider  v. 
Norris,  2  Mao.  &  S.  286. 

10.  An  auctioneer  writing  down  the  nanus  of 
the  highest  bidder  for  goods  in  his  booK,  is 
a  sufficient  signature  to  satisfy  the  Statute  of 
Frauds.    Hinde  v.  IVhitehouse,  7  Cas^  558. 

11.  Wliere  a  broker  is  authorised  by  onS^  per- 
son to  sell  goods,  and  by  anotlier  person  to 
buy  such  goods,  an  entry  in  his  books  of  a 
sale  from  the  one  to  the  other,  signed  by 
him,  is  a  binding  contract  between  the  par- 
ties. The  bought  and  sold  note,  which  is 
a  copy  of  this  entry,  is  not  sent  to  the  par- 
ties tor  their  approbation,  but  to  inform  them 
of  the  terms  of  the  contract.  Heyman  v. 
Keale,  2  Camp.  337. 

12.  If  the  purchaser  of  goods,  at  the  time  of 
the  sale,  write  his  name  upon  a  particular 
article,  with  an  intent  to  denote  that  he  ha? 
purchased  it,  and  to  appropriate  it  tti  his  own 
use ;  this  is  enough  to  take  the  sale,  as  to 
the  article  written  upon,  out  of  the  Statute 
of  Frauds,  but  not  as  to  other  articles  bought 
at  the  same  time.  Hodgson  v.  1^  Bret,  1 
Camp.  233. 

13.  If  a  party  has  entered  into  a  parol  agree- 
ment for  a  lease,  and  a  draft  of  it  is  pre- 
pared, though  the  agreement  is  void  under 
the  Statute  of  Frauds,  yet  an  indorsement 
referring  to  the  lease,  on  the  draft  by  the 
part^,  admitting  the  agreement,  it  being  in 
writing  is  sufficient  within  the  statute. 
Shippey  v.  Derrisvn,  5  Esp.  190. 

14.  An  agreement,  beginning,  "I,  A.  B.," 
though  not  signed  by  the  party,  is  good 
withm  the  Statute  of  Frauds.  Knight  v. 
Crockford,  1  Esp.  190. 

15.  In  cases  of  the  sale  of  lands,  the  auctioneer 
is  not  to  be  considered  as  the  agent  for  both 
parties,  and,  therefore  his  entering  the  name 
of  the  buyer  of  a  lot  of  land  in  his  book  as 
the  purchaser,  is  not  a  note  in  writing  within 
the  Statute  of  Frauds.  Stans field  v.  Johnson, 
1  Esp.  101 ;  but  see  fFhite  v.  Proctor,  4 
Taunt.  209. 


NOTICES  OF  NEW  BOOKS. 

Orders  of  the  Court  of  Chancery,  from 
Hilary,  IQ2S,  to  Michaelmas,  1841,  with 
Statutes  and  Notes.  By  S.  Miller,  Esq. 
H.  Butterworth.     1841. 

The  object  of  this  compilation  has  been 
to  concentrate  under  distinct  heads  all  the 
New  Orders  in  Chancery,  with  the  decisions 
thereon.  Mr.  Miller  has  adopted  an  alpha- 
betical arrangement,  in  order  to  render  the 
various  contents  of  the  work  of  easy  refer- 
ence. For  example,  under  the  head  of  Bill, 
will  be  found  aU  the  orders  relating  to 
amendments,  dismissals,  interrogatories,  and 
the  marking  of  bills.  The  notes  comprise 
all  the  decisions  under  each  order. 

Mr.  Miller  has  also  given  an  abstract  of 
such  statutes  as  have  passed  since  1828, 
bearing  upon  the  several  subjects  comprised 
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in  the  orders,  with  the  judicial  decisions 
on  such  statutes. 

All  this  seems  to  us  to  be  very  useful  to 
the  practitioner,  and  Mr.  Miller  has  evi- 
dently bestowed  great  care  in  rendering 
his  work  accurate. 


The  Legal  Almanac,  Remembrancer,  and 
Diary y  for  1 842,  containing  a  Law  Calen- 
dar, and  various  lists  and  information, 
peculiarly  adapted  to  facilitate  Profes- 
sional business.  London:  Spettigue. 
1841. 

The  Contents  of  this  edition  of  the  Legal 
Almanac  are  as  follow : 

The  Calendar.— The  Superior  Courts:  Chan- 
cery; Queen's  Bench;  Common  Pleas;  Ex« 
chequer;  Judicial  Committee  of  the  Priv^ 
Council;  Admiralty;  Ecclesiastical;  Bank- 
ruptcy ;  Central  Criminal ;  Insolvent  Debtors. 
— ^Patent  Office;  Record  Offices;  Re^stries 
of  Deeds  ;  First  Fruits  Office ;  Tenths  Office ; 
Comroissionersfor  taking  affidavits.-— Holidays : 
Chancery  Offices;  Common  Law  Offices. — 
Terms  and  Returns. — Law  Offices  and  Times 
of  Attendance:  Chancery  Officea;  Queen's 
Bench;  Common  Pleas;  Exchequer;  Admi- 
ralty and  Ecclesiastical;  Inferior  Courts. — 
Quarter  Sessions; — Police  Magistrates  and 
Commissioners  ;->Officer8  of  the  Houses  of 
Parliament ;  Lords ;  Commons ;— The  Bar ; 
Queen's  Counsel  and  Serjeants;  Barristers 
called,  1840—1841 ;— Regulations  of  the  Inns 
of  Court  for  the  admission  of  Students  and 
calling  to  the  Bar; — Courts  of  Chancery  se- 
lected by  Queen's  Counsel ;  Incorporated  Law 
Society ;  Provincial  Law  Societies  ;  United 
Law  Clerks'  Society;  Perpetual  Commis- 
sioners ; — Magistrates  and  Law  Officers  of  the 
City  of  London ; — Government  Solicitors  ;— 
Town  Clerks ; — Examiners  of  Articled  Clerks ; 
— Clerks  of  Peace ;— Clerks  to  Magistrates;  — 
List  of  London  Bankers; — Colonial  Judges 
and  Law  Officers: — Index  to  the  Statutes  re- 
lating to  the  Law ; — List  of  Stamps ; — Table 
of  Distribution  of  Intestates'  Estate; — ^Table 
of  Expectation  of  Life ; — Insurance  Offices  and 
Rates  of  Assurance. — Diary  for  1842. 

It  will  be  observed  that  the  additions 
made  to  the  usual  contents  are  the  Regula- 
tions of  the  Inns  of  Court  for  the  admission 
of  Students  and  Calling  to  the  Bar;  the 
Courts  selected  by  Queen's  Counsel  in  Chan- 
cery, with  the  order  of  their  precedence ; 
lists  of  the  new  appointments ;  the  Solici- 
tors of  Government  Boards,  and  the  Exa- 
miners of  Articled  Clerks,  with  an  Index  to 
the  statutes  of  the  last  two  sessions  of  par- 
liament relating  to  the  law. 

It  may  be  useful  to  extract  the  following 
list  of  the  Government  Solicitors,  shewing 


how  many  are  held  by  banisters,  and  how 
many  bv  attorneys.  We  lately  gave  our 
reasons  for  preferring  attorneys  to  barristers 
in  filling  those  offices  which  require  prac- 
tical experience. 

Customs. — Joseph  Green  Walford,  Esq.* 
Eache.—  William  Knight  Debany,  Esq.* 

Philip  Wynefi  Mayow,  E8<|.t 
Ml}/.— Joseph  Blunt,  Esq.f 
Ordnance. — John  Hignett,  Esq.f 
Post  O^c^.— -Mark  B.  Peacock,  Esq^ 
Stamps  and  Tases, — Joseph  Timm,£iBq.t 
Treasury, — George  Maule,  Esq.* 

Charles  Bourchier,  Esq.* 


Indes  Legum,  or  Index  of  l^gal  Subjects,  to 
aid  the  Student  and  Practical  Lawyer  in 
easily  registering  and  readily  referring 
to  his  professional  reading  and  practice : 
vith  an  Introduction  on  its  plan  and  twf  • 
London :  Spettigue.     1841. 

There  is  no  doubt  that  the  diligent  stu- 
dent will  find  great  benefit  to  result  from 
the  judicious  use  of  note  and  common  place 
books.  Some  things  of  great  importance 
he  will  copy  exactly ;  others  he  will  abstract 
either  fully  or  concisely.  Still  there  was 
wanting  both  for  the  student  and  the  prac- 
titioner an  Index  in  which  they  may  set 
down  alphabetically  short  references  to  the 
more  important  parts  of  the  works  they 
study, — the  results  of  their  reading  and 
research, — and  such  notes,  queries  and  hints, 
as  they  may  wish  to  preserve  for  further 
investigation. 

The  present  work  supplies  this  want. 
The  plan  is  good,  and  the  index  well  adapted 
to  the  purpose.  The  introduction  is  well 
written,  and  clearly  explains  the  proper 
method  of  concisely  making  the  entries, 
and  the  examples  given  shew  their  utility. 

The  design  of  the  work  seems  pithily 
expressed  by  the  editer  in  the  following 
short  extract  from  his  Introduction. 

"  Professor  Hoffman,  in  his  *  Course  of  Legal 
Study,'  an  American  work  of  enual  labour 
and  learning,  has  suggested  efght  distinct  note 
books  on  the  law,  to  be  simultaneously  kept  by 
the  lawyer,  and  has  given  specimens  of  each. 
The  student  will  be  stimulated  to  the  less  ardu- 
ous labours  now  offered  him  by  referring  to  the 
Herculean  task  which  an  American  Professor 
imposes  on  the  young  republican  la^vyer :  he 
wifi  find  it  in  Hoffman,  vol.  2,  pp.  776,  et  seg. 
It  is,  however,  my  conriction,  that  more  prac- 
ticed advantage  wdl  l)e  permanently  secured  by 
the  same  steady  industry  in  the  daily  use  of 
this  one  Index,  with  the  occasional  aid  of  the 
Common  Place  Book." 


Marked  thus  *  are  Barristers,  and  thus  f 
Solicitors. 
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DISTRINGAS  ON  STOCK. 

Mr.  Editor* 
Thb  inBOTations,  with  regard  to  dislringatet 
upon  stock,  are  any  thing  but  improveinents, 
—practical  iilusiraiioai  «f  e  worth  a  hundred 
theories. 

Being  entitled  to  the  reversion  of  stock, 
standing  in  the  names  of  two  executors,  I 
placed  a  distringas  upon  it.  It  was  in  the 
Four  per  Cents.  An  act  of  parUament  was 
paned  to  change  the  Four  per  Cents  into  d§, 
giving  parties  (execators  or  others)  the  op. 
tion  of  receiving  100/.  new  stock,  or  100/., 
money,  for  each  100/.  old  stock. 

In  this  case,  one  of  the  executors  died,  the 
survivor,  a  female,  paid  a  visit  to  the  Bank,  and 
being  told  that  she  might  receive  stock  or 
money,  with  much  innocence,  preferred  the 
l&iier,  and  walked  off  with  it.  Tne  act  of  par- 
liament having  extinguished  my  distringas,  I 
had  much  difficulty  to  persuade  her  to  replace 
it,  without  resorting  to  the  solemn  tedium  of 
a  suit  in  Chancery. 

As  I  read  the  new  act,  a  distringas  will  last 
only  eight  days  after  the  Bank  has  been  re- 
quested to  remove  it,  by  the  party  in  wliose 
name  the  stock  is ;  and  of  this  removal,  the 
Bank  is  bound  to  give  no  notice  to  the  party 
distraining.  So  that,  fettered  as  it  is  by  the 
preUminairy  oath,  the  wholesome  writ  of  dis- 
tringas may  be  said  to  be  virtually  abolished. 

It  is  hoped,  testators  will  read  a  useful  les- 
son from  this,  leave  a  sufficient  number  of 
trustees,  and  provide  for  a  substitution,  when- 
ever one  dies.  It  is  when  the  fund  gets  into 
one  nama  only,  that  the  temptation  to  do  evil 
arises,  and  which  this  new-fangled  laxity  of 
the  legislature  will  much  encourage. 

Civia. 


LAW  OF  FRANCE. 


MARRIAGB  SBTTLBMBNT. 

A  CA8X  has  been  recently  decided  by  the 
••  Tribunal  de  Premiere  Instance "  of  Paris, 
which  may  interest  many  of  our  readers. 

The  settlement  of  the  property  of  an  English 
lady,  made  upon  her  marri^e  with  a  foreigner 
(an  Italian),  prepared  by  an  English  solicitor 
in  Paris,  according  to  the  English  form,  and 
executed  with  all  l^nglish  formalities,  has  been 
held  invalid,  as  not  bein^  a  notarial  deed,  and 
clothed  with  the  formalities  required  by  French 
law  (/tftftts  agit  actum). 

The  property  settled  had  been  invested  in 
the  French  funds  in  the  names  of  the  English 
trustees,  and  •f  the  wi/e,  and  was  attach^  by 
the  French  creditors  of  the  husband. 

Oar  readers  will  perceive  how  dangerous  it 
may  become  for  trustees  to  invest  a  trtist  fund 
in  French  stock,  while  the  execution  of  the 
settlement  cannot  be  distinctly  proved  to  have 
been  La  England,  or  to  have  been  valid  accord. 
ing  to  the  law  of  the  country  where  it  was 
executed.  The  French  mode  of  settlement 
differs  so  materially  from  our  own,  that  it  be- 


comes next  to  impossible  to  reconi^Ue  the 
two,  so  as  to  obtain  the  notarial  sanction  to 
the  execution  of  the  deed,  which  alone  can 
render  it,  if  executed  there,  valid  in  France. 


We  state  the  above  case  on  the  authority  of 
Mr.  Okev,  Counsel  to  the  British  Embassy  at 
Paris, 


CONSTRUCTION  OF  TITHE  ACT, 

To  the  EdUoro/lhe  Legal  Observer. 

Sir, 
I  BBO  to  call  your  attention  to  the  Tithe  Com- 
mutation Act,  6  &  7  W.  4,  c.  71.  In  the  pro- 
rision  for  the  appointment  of  valuers  for  the 
purpose  of  apportioning  the  rent-charge,  sect. 
32,  It  is  enacted,  "  that  at  the  said  meeting  (the 
meeting  at  which  the  agreement  is  executed) 
or  at  some  other  parochial  meeting  to  be 
called  in  like  manner,  either  before  or  after 
the  confirmation  of  the  agreement,  the  owners 
of  lands  subject  to  tithes  in  the  said  parish  or 
thehr  agents  present  at  the  meeting,  may  ap- 
point a  valuer  or  valuers]  and  in  case  the 
majority  in  respect  of  number,  and  the  ma- 
jority in  respect  of  interest,  shall  not  agree 
upon  the  appointment,  then  they  shall  appoint 
two,  or  such  other  even  number  of  valuers,  as 
shall  then  be  agreed  upon  by  such  landowners 
then  present.  In  the  dSd  sect.,  it  is  enacted, 
that  as  soon  as  may  be  after  the  choosing  of 
such  valuer  or  valuers,  and  after  the  confirma- 
tion of  the  said  agreement,  the  valuer  or  valuers 
so  chosen  shall  apportion  the  total  sum  agreed 
to  be  paid  by  way  of  rent-charge  instead  of 
tithes,  and  the  expenses  of  the  apportionment, 
amongst  the  several  lands  in  the  said  parish, 
according  to  such  principles  of  apportionment 
as  shall  be  agreed  upon  at  the  meetmg  at  which 
the  valuer  or  valuers  shall  be  chosen,  or  if  no 
principles  shall  be  then  agreed  upon  for  the 
guidance  of  the  valuer  or  valuers,  then,  having 
regard  to  the  average  titheable  produce  and 
productive  qualities  of  the  land,  according  to 
his  or  their  discretion  or  judgment;  but  sub- 
ject in  each  case  to  the  provisions  thereinafter 
contained,  and  so  that  in  each  case  the  several 
lands  shall  have  the  full  benefit  of  every  modus 
and  composition,  real,  prescriptive,  and  cus- 
tomary payment;  and  of  every  exemption  from 
or  non-liability  to  tithes  to  which  the  said  lands 
are  severally  liable :  provided  that  it  shall  be 
lawful  for  the  said  valuers,  when  an  even  nnm* 
her  is  chosen,  by  any  writing  under  their 
hands,  to  appoint  an  umpire  before  they  pro- 
ceed on  the  business  of  such  apportionment, 
and  the  decision  of  the  umpire  on  the  Question 
in  difference  between  the  valuers  snail  be 
binding  on  them  in  the  apportionment." 

Some  doubt  is  entertained  as  to  the  proper 
construction  to  be  put  on  the  words  '*  average 
titheable  produce  and  productive  quality  of 
the  land,"  as  the  section  is  silent  as  to 
whether  the  average  is  to  be  the  seven  years 
preceding  Michaelmas  1^35,  or  whether  the 
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uveTBgt  b  to  be  left  to  the  discretion  of  the 
apportioner.  Supposing  that  the  averai^e  of 
the  seven  yean  preceding  1836,  is  the  mean- 
ing  of  the  wurd  "  average/'  it  will  then,  in 
some  measure,  accord  with  the  mode  of  ascer- 
taining the  total  rent-charge  to  be  paid  in  lieu 
of  tithesi,  in  case  of  an  award  by  the  commis- 
sioners. And  it  will  then  be  a  question  whe- 
ther in  the  case  of  the  tithes  of  Ae  parish 
haying  been  commuted  on  the  commutation 
paid  tor  tithes  during  the  seven  years'  average, 
the  tithes  should  be  apportioned  on  the  aver- 
age tithe  commutation  paid  for  tithes  during 
the  seven  years  preceding  1835 ;  or  whether, 
under  the  terms  "  titheable  produce  and  pro* 
ductive  quality  of  the  lands,"  it  will  be  neces- 
sary to  value  the  produce  derived  from  the 
land  during. the  seven  years  preceding  Mi- 
chaelmas 1835,  and  also  value  the  lands  in 
regard  to  their  present  productive  quality? 
Should  the  average  or  period  of  years  over 
which  the  averages  are  to  extend  be  left  to  the 
apportioner,  he  will  be  at  liberty  to  select  his 
own  period  for  the  valuation,  and  it  would  be 
very  difficult  to  check  the  apportionment,  or 
to  appeal  against  it.  As  the  prices  of  corn 
are  now  so  nuctuating  it  it  of  some  importance 
that  some  certain  opinion  should  be  expressed 
on  the  subject.  Where  tithes  have  been  paid 
in  Irind  during  the  seven  years,  the  same  ques- 
tions would  probably  arise.  Much  doubt  and 
difficulty,  as  well  as  expense,  may  be  saved  to 
numerous  landowners,  could  some  certain 
mode  of  construction  be  pointed  out,  or  the 
mode  of  apportionment  intended  by  the  act  be 
clearly  explained. 

A  Landowner. 


THE  TERMINATION  OF  MICHAEL- 
MAS TERM. 

The  sadden  termination  of  Michaelmas 
Term,  at  the  unusual  hour  of  eleven  o'clock 
in  the  morning  by  Lord  Denman,  has  caused 
a  considerable  sensation,  both  with  the  pro- 
fession and  the  pubhc.  We  are  rather  sur- 
Erised  to  see  that  Lord  Denman  has  been 
lamed  by  some  of  the  newspapers  for  his 
conduct  in  this  matter.  The  public  would, 
we  conceive,  come  to  a  very  different  opi- 
nion if  they  knew  the  real  state  of  the  case. 
There  is  a  considerable  arrear  of  business 
in  the  Queen's  Bench,  and  the  Judges  are 
doubtless  anxious  to  reduce  it;  and  we 
must  say,  that  it  is  the  duty  of  the  Bar  to 
assist  them  to  the  uttermost  in  accomplish- 
ing this  wish.  Now,  do  they  so?  We 
would  ask  any  one  in  the  habit  of  attend- 
ing this  Court  if  there  is  not  frequently 
very  great  difficulty  in  proceeding  with 
business,  arising  from  the  absence  of  the 
leading  counsel.  The  Judges  do  all  they 
can  to  get  them  to  attend— they  remon- 
strate, they  linger,  they  complain:  all 
without  effect— at  last  they  act,  and  pro- 


bably they  may  now  be  attended  to.  li 
the  administration  of  the  law  were  to  be 
carried  on  purely  for  the  benefit  of  the  pro- 
fession, the  practice  of  the  Bar  in  this  re^ 
pect  might  be  all  very  well ;  but  is  not  the 
suitor  to  be  considered  a  little  in  this 
matter?  He  is  told  that  his  cause  is  put 
off  till  next  term  by  reason  of  the  absence 
of  counsel :  his  attorney  tells  him  that  he 
retained  such  a  counsel,  and  that  if  the 
cause  had  only  come  on,  all  would  have 
been  right;  but  that,  unfortunately,  he 
was  not  there.  What  are  his  feelings  on 
the  occasion?  They  are  not  the  most 
agreeable,  and  surely  deserve  considera- 
tion. Now,  if  all  this  grumbling  were  to 
end  in  nothing ;  if  the  suitor  must  bear  it, 
we  should  not  say  a  word;  but  we  have 
repeatedly  pointed  out  the  remedy.  The 
leading  Common  Law  Counsel  should  fix 
on  some  one  of  the  Superior  Courts  (as  the 
Queen's  Counsel  in  the  Courts  of  Chancery 
have  recently  done)  and  adhere  to  that. 
We  should  then  hear  no  more  of  the  Court^a 
adjourning  from  the  absence  of  counsel. 
Whether  this  would  injure  the  individual 
Queen's  Counsel,  we  do  not  know.  We 
conceive  not.  Was  Mr.  Knight  Bruce  in- 
jured by  confining  himself  to  the  Vice 
Chancellor's  Court:  We  believe  that  hia 
profits  were  as  great  aa  those  of  any  man 
of  whom  there  is  authentic  record.  But  if 
the  counsel  were  injured,  we  humbly  con- 
ceive that  this  is  a  case  in  which  the 
superior  claim  of  the  public  comes  in,  and 
the  particular  interest  must  give  way.  We 
trust,  therefore,  that  the  result  of  the  pre- 
sent sensation  may  be  that  the  course  we 
have  pointed  out  may  be  adopted. 


MOOT  POINT. 

ACKNOWLBDGMlKT  OF  DBVDS  BT  MABRIBD 
WOMBN. 

ObserviDf^  an  article  at  p.  26,  anie,  si^ed 
'A  Country  Attorney,"  on  the  above  subject, 
I  take  leave  to  put  the  following  case.  In  1807 
lands  were  conveyed  to  J,,  to  hold  unto  and 
to  the  use  of  ^.,  his  heirs  and  assigns  for 
ever,  upou  the  trusts,  &c.  thereinafter  men- 
tioned, being  trusts  for  B,  (husband)  for  life ; 
remainder  in  trust  for  C,  (wife)  for  life,  and 
trusts  over  for  children. 

The  deed  contained  a  power  to  B,  and  C 
during  their  joint  lives,  and  for  the  survivor 
after  the  death  of  either,  to  "  revoke  and  make 
void  all  and  every  or  any  of  the  uses,  estates, 
or  trusts  thereby  created,  and  by  the  same  deed 
or  any  other  to  limit,  declare,  direct  and  ap* 
point  new  uses,  trusts,  &c."  Is  it  necessary,  that 
in  order  to  exercise  this  joint  power  eflectually, 
the  deed  must  be  acknowledged  by  the  wife  i 

A  COUKTRT  SoiiICITOR. 
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ArrORNEYS  TO  BE  ADMITTED, 
Hilary  Term,  1842. 

QUBBN'S  BBNCH. 

[Concluded from  p.  68,  €tnle.^ 

Clerk's  Name  and  Retidence.  To  whom  articled,  aulgned.  8fc. 

Norloo,  Thomas,  4,  Artbur't  Street,  Gray's  Walliam  Wyber^h  How.  Shrewsbury ;  as^iinicd 

Inn  Road;  and  Shrewsbury.  to  Frederic  Outry,  Tokenhoase  Yard. 

Norman,  John,  35,  Bedford  Street,  Govent  Felix  John  Hennez,  Tamworth 

Garden ;  Tamworth;  and  Stafford  Cliff. 

Norris,  Frederick  William  Nory,  27,  Liverpool  James  Edward  Norris,  Halifax. 

Street;  and  Halifax. 

Nieoll,  Henry,  3,  Middle  Temple  Lane.  Richard  Carpenter  Smith,  Bridge  Street. 

Newton,  Alfred,  St.  Ives.  George  Game  Day,  Saint  Ives. 

Nicholls,  Charles  Kerry,  now  Charles  Kerry  Henry  Rodolph  Wigley,  Essex  Street. 

Whittaker,  41,  Strand  ;  and  Craven  Street. 

Orlebar,  Charles  Daniel,  4,  Compton  Street,  Geor)i:e  T.  Railton  WUoughby,  Wevmouth 

Tavistock  Square.  and  Bath ;  assigned  lo  Benjamin  £.  Wil- 

loughby,  Clifford's  Inn. 

Owen,  William,  9,  New  Ormond  Street ;  and  John  Shaw  Leigh,  Liverpool. 

Rainhill. 

Pearson,  Justly,  Muie  Hill,  Greenwich.  Charles  Hill  Pearson,  Serjeant's  Inn,  Fleet 

Street 

Pearse,  James,  28,  AUsop  Terrace,  New  Road ;  John  Gilberd  Pearse,  Southmolton. 

Soathmolton ;  and  Featherstone  Buildings. 

Pickup,  John,  Haslingdeo,  Lancashire.              •  Thomas  Woodcock,  Haslinj^den. 

Pell,  George,  the  younger,  16,  Smithfield  Bars.  George  Vincent,  King's  Bench  Walk. 

Payne,  James  Edwin,  10,  Upper  Southampton  George  Eyre,  Ewelme. 

Street,  Pentonville ;  and  Down  Ampney. 

Peters,  Edward,  York.  John  Brook,  York. 

Preston,  Arthur,  11,  Wilmot  Street,  Brunswick  Roger  Kerrison,  Norwich. 

Square ;  Norwich ;  and  New  Millman  St. 

Pearse,  John,  18,  Arlington  Street,  Camden  William  Bard,  Okehamptou. 

Town ;  Goldburn ;  and  Okehampton. 

Pdwell,  Thomas  Wilde,  7>  Tredegar  Place,  Thomas  Townend  Dibb,  Leeds. 

Bow  Road ;  and  Leeds. 

Pennbgton,  William  George,  Ruthin.  Lawrence  Desborough,  Sise  Lane. 

Ponsford,  Henry,  5,  Chester  Terrace,  Fimlico  \  Wm.  Gaisford,  Berkeley ;  assigned  to  Henry 

and  York  Place,  Fimlico.  Methold,  Lincoln's  Inn  Fields. 


RafHings,  James,  Exeter ;  and  Heavitree. 
Rossiter,  Ernest,  Newbuiy. 
Ridley,  John,  Newcastle-upon-Tyne. 
Richards,  Charles,  6,  Diddington  Place,  Pen- 

tonviUe  s  Wem ;  and  Cadogan  Street. 
Radcliffe,  Richard,  the  younger.  West  Derby. 


Mark  Kennaway,  Exeter. 

Broome  Pinneger,  Newbury. 

John  Anderson  Pvbus,  Newcastle-upon<T^ne. 

Thomas  Dicken  Browne,  Wem. 


George  James  Duncan,  Liverpool;  assigned 
to  Richard  Radcliffe,  the  elder,  LiverpooL 

RcMrers,  Thomas,  the  younger,  10,  Myddleton  Thomas  Rogers,  Helston. 
.  Square ;  Helston ;  and  Princes  Street. 

Richardson,John,Thirsks  Leeds;  and  Moor-  Thomas   Richardson,   Thirsk;    assigned    to 

gate  Street.  George  Rawson,  the  younger,  Leeds. 

Rands,  George,  12,  Guildford  Street,  Russell  Frederick  Chase,  Luton. 

Souare ;  and  Luton. 

Rawlins,  Thomas,  2,  Queen  Square ;  Harpur  John  Frampton,  Cerne  Abbas. 

Street,  Judd  Street;  and  Cerne  Abbas. 

*Redpath,  Henry  Syme,  Queen  Street  Place.  Thomas  Dean,  Gray's  Inn. 

Sidney,  William  Henry  Marlow,  3,  Polygon,  Henry  Hutchinson,  Stockton. 

Somers  Town ;  Stockton ;  Edward  Street;  William  Grey,  Stockton. 

and  Southampton  Place.  Willism  Crawford  Newby,  Stockton. 

Sidney,  Philip  Joseph  Marlow,  Stockton.  Tliomas  Henry  Faber,  Stockton. 

Stileman,  Richard,  23,  Somerset  Street,  Port-  Richard  Dawes,  Angel  Court. 

man  Square. 

Stenning,  Charles,  18,  Trinity  Terrace ;  and  Frederick  Smith,  King's  Arms  Yard. 

277,  Strand. 

Southgate,  Francis  Thomas,  King's   Street,  Francis  Southgate,  Gravesend. 

Gravesend. 

Sills,  Robert,  5.  Warwick  Court,  Holborn ;  John  Vaughan,  Heaton  Norris. 

and  Heaton  Norris. 

*  Mtirked  thus  are  Common  Pleas  applications.    The  rest  arc  la  the  Queen's  Bench. 
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Cierk't  name  and  Rendenee,  To  whom  tfrtkled,  auigrned,  ^v. 

Smith,  Thomas,  Ihe  younifer,  21,  John  Street,  Thomaa  Smith,    the  elder,  Gloucester;  as- 

Bedford  Row  ;  Gloucester  j  aud  Weatbury.  signed  to  William   Henry  Trindcr,  John 

Street. 

Smith,   John,  Weyhill;   and    Castle   Street,  Charles    Bailey,    Wnchesterj    assiffned    to 

Blooms!)ury.  Charles  Parker,  Lincoln's  Inn  Fields. 

Symonds,  James  Frederick,  20,  Featherstone  Samuel  Beale,  Upton- upon-Sevem ;  assigned 

Buildin^rs.  lo  George  Hall,  New  Boswell  Court. 

Sketchley,  Samuel,  24,  River  Street,  Penton-  John  Nice,  East  Retford. 

vitie  ;  and  East  Retford. 

Smith,    George,    the   younger,    Altrincham,  George  Smith,  Manchester. 

Chester. 

Searle,  Edward,  Cambridge.  Henry  Parker,  Gray's  Inn ;  assigned  to  Fran- 

CIS  John  Gunning,  Cambridge. 

Stubbs,  Henry,  14,  Castle  Street,  Holbom;  Samuel  Payne,  Nottingham. 

and  Nottingham. 

Solly,  James  Smith,  12,  Arbour  Terrace,  Com-  John  Mouriiyan,  Sandwich. 

mercial  Road  $  and  Sandwich. 

Taunton,  John,  the  younger,  29,  Jewin  Cre-  Christopher  Vickery  Bridgman,  Tavistock. 

scent ;  and  Tavistock. 

Taylor,  George,  15,  Park  Terrace,  Camden  James  Brotvn  Brooke,  Ashton-under-Lyne. 

Tbwn;   and  Dunkinfield. 

Toogood,  William,  22,  Wilton  Street,  Bel-  Christopher  Vickery   Bridgman,    Taviatock; 

gnlve  Square ;  and  Tavistock.  assigned  to  Francis  E.  S.  Willesford,  Tavis- 
tock. 

Thomas,  Evan,  17,  Great  Ormond  Street ;  David  Thomas,  Brecon. 

Featherstone  Buildings;   Welfield  House; 

Brecon, 

lltterton,  John,  Bridgnorth.  Arndell  Francis  Sparkcs,  Bridgnorth. 

Tourney,  Stewart,  10,  Ashley  Terrace,  City  Edward  Sedgwick,  Hy the ;  assigned  to  Charles 

Road ;    Hythe ;  Tower  St. ;    and  Penton  Tudway,  John  Street. 

Place. 

Vickers,  James  Benjamin,  Manchester.  Thomas  Mortimer,  Manchester. 

Upton,  John  Everard,  2,  Henrietu  Street,  Co-  Hiomas  Everard  Upton,  Leeds ;  assigned  to 

vent  Garden ;  and  Leeds.  John  Upton,  Leed^. 

Urmson,  John,  2,  Frederick's  Place,  Gray's  William  Beaumont,  Warrington. 

Inn  Road ;   Warrington  ;  and  Kenton  St. 

Walsh,   William    Henry,   29,  White    Street,  Joseph  Dobbins. 

Little  Moorfields;    and    Leather  Sellers' 

Buildings. 

Weightman,  James  Milward,  Sunbury;  and  Walker  and  Grant,  King's  Road ;  assigned  to 

Oddie's  Row,  Islington.  Arthur  Walker,  King's  Road. 

Whittaker,  Charles  Kerry,  41,  Strand;  and  Henry  Rodolph  Wigley,  Easex  Street. 

Craven  Street. 

See  Nicholls. 

Woods,  John,  Liverpool.  Edmund  Wilkinson,  Liverpool;  assigned  to 

Robert  Syers  Christian,  Liverpool. 

Walsham,  Richard,  Hessle,  Yorkshire ;   Stam-  Hugh  Thomas  Shaw,  Ely  Place. 

ford  Street;  and  Why  ton. 

Wortham,  Cecil  P.,  the  younger,  4,  Hertford  Cecil  P.  Wortham,  the  elder,  Buntingford. 

Cottages,  West  Hackney;  and  Buntingford. 

Wallington,  Richard  Archer,  24,  Clermont  Thomas  Morris,  Warwick* 

Terrace;    Cloudesley    Street;    Warwick; 

Felix  Terrace,  Islingfton. 

WiUiams,  William,  Bala,  Merionethshire.  William  Williams  Jones,  Dolgelly ;  assigned 

to  Rowland  Williams,  Dolgelly;    assigned 
to  Rice  Owen  Anwyl,  Bala. 

Williams,    George  Henr>',  3,  Regent  Place  Thomas  French,  Eye. 

West,  Regent  Square ;'  Eye ;  and  Amwell 

Terrace. 

Walsh,  James  William,  Westbourne  Green.  Benjamin  Goode,  Howland  Street. 

Young,  Robert  Morgan,   13,  Great  Ormond  John  Adolphus  Young,  St.  Mildred'a  Court. 

Street. 

Added  to  the  List  pursuant  to  Judge's  Directions. 

Ablett,  William,  23,  Bayham  Terrace,  Camden  George  Truwhitt,  Cook's  Court,  Carey  Street ; 

Town.  assigned  to  John  Bell,  Vine  Street. 

Alfred  Goddard,  King  Street. 

Bell,  John  Lee,  4,  Mary's  Place,  Park  Street,  William  Carrick,  Brompton. 

New  Peckham ;  and  Brompton. 
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Clerk's  Name  and  ReeHemee. 
Brett»  Edward,  1,  St.  Martin's  Place,  Trafalgar 

Square ;  and  Qnildford  Street. 
Crawley,  AntoDy  Oibbs,  8,  St.  Martin's  Place, 

Trafujptf  Square. 
Fletcher,  John  Stockton,  26,  Wakefield  St., 

Recent  Sanare ;  and  Rochdale. 
Oreatley,  Jonn,  Manchester  i  and  {iirerpool. 

Jackson*  William  Siines,  Shrewsbury;  and 
Sidmooth  Street. 

Lamb,  Frederick,  Wakefield. 

Street,  John  Widgery,  Exeter. 

Sttdlow,  Alfred,  21,  Compton  Terrace,  Is- 
lington ;  and  Coombe  Bofy  Cottage,  Kings* 
ton-opon-Thames. 

Twigg,  Edward,  Bnrslem. 


To  whom  artkied,  auigned,  4^. 
Charles  Goodwin,  King's  Lynn. 

Henry  Lewin,  New  Sqoare,  Liocoln's  Inn. 

James  Richard  Elliott,  Rochdale. 

William  Lowe,  Birmingham. 
William  Andrew,  Manchester. 
Jonathan  Scarth,  Shrewsbury. 

Robert  John  Lurob,  Wakefield. 

Charles  Heiirv  Turner,  Exeter. 

John  James  Joseph  Sudlow,  Chancery  Lanei 
asitgned  to  William  Fisher,  Chancery  Lanci 
assigned  to  Josiah  Wilkinson,  Chancery 
Lune. 

John  Ward,  Bnrslem* 


SUPERIOR  COURTS. 


WUb  €^MnttUov  at  CnnlKviH^i  Court. 

PHACTICB. — DISMISSAL  OF  BILt. 

ne  pendet^  of  an  action  at  law,  involving 
the  same  gueethn  ae  that  fur  which  a  satt 
in  this  Court  was  inetituied,  will  notorc' 
vent  the  Ctmrtfrvm  diMmienag  the  bilt  for 
want  of  proeecation. 

The  bill  in  this  case  had  been  filed  for  an 
account,  and  to  restrain  certain  proceedings 
at  law  in  respect  of  the  transactions  stated  m 
the  bill,  and  no  proceedings  baring  been  taken 
in  the  suit  since  the  period  when,  according  to 
the  rules  of  the  Court,  the  answer  was  deemed 
sufficient,  and  the  plaintiff  had  become  entitled 
to  move  to  dismiss,  a  motion  was  now  made 
to  dismiss  for  want  of  prosecution. 

Clark  for  the  defendant*  stated,  that  the  pro- 
ceedings at  law  were  likely  to  be  speedily  dis- 
posed of,  and  if  his  client  succeeded  in  them, 
there  would  be  no  necessity  for  any  further 
prosecution  of  the  suit  in  this  Court,  and  he 
therefore  asked  that  the  motion  might  stand 
over. 

Martineaut  contrh,  insisted  upon  the  plain- 
tiff's ri^ht  to  the  order. 

The  rice  Chancellor  siud,  the  Court  could 
take  no  notice  of  the  proceedings  at  law,  and 
the  bill  must  Aerefore  be  dismissed,  unless 
the  plaintiff  gave  an  undertaking  to  speed. 

Mafor  v.  Boulden,  Nov.  10th,  1841. 


PRACTICB.— DBMnRRBB. 

T%e  Court  will  not  advance  a  demurrer  for 
the  purpose  of  hoping'  it  disposed  oK  with 
the  view  of  allowing  a  motion  on  the  part 
of  a  defendant  that  the  bill  may  be  revived 
within  a  given  time,  or  be  dismissed. 

On  the  hearing  of  the  original  bill  in  this 
cause,  an  objection  was  taken  for  want  of 
parties,  on  the  ground  of  the  representatives  of 
a  deceased  person,  who  was  interested,  not 
being  before  the  Court,  and  leave  was  given  to 


the  pluntiff  to  amend*  The  plaintiff  had  ac- 
coruingly  amended,  and  had  also  filed  a  bill  of 
revivor ;  and  the  defendant  having  demurred, 

Shadwell  now  moved,  ex  parte,  that  the  de- 
murrer, which  was  filed  this  morning,  might 
be  set  down  to  be  argued  on  Wednesoay  next, 
so  as  to  admit  of  a  notice  of  motion  for  the 
next  seal  (that  bein^  the  last  before  the  long 
vacation)  that  the  plamtiff,  who  had  not  obtained 
an  order  to  revive,  should  revive  within  a  pveu 
time,  or  that  the  bill  might  stand  dismisseil. 
He  urged  that  the  demurrer  ought  not  to  stand 
in  the  way  of  a  bill  of  revivor,  and  cited  the 
Duke  of  fFellington  v.  Burnell,  6  Sim.  461 ; 
Canhnm  v.  Fincent,  8  Sim. 

The  f^ice  Chancellor  refused  the  application, 
and  said  the  demurrer  must  be  set  down  in  the 
usual  manner. 

Strickland  \.  Strickhtnd,  JvAj  24,  1841. 


PRACTICB.— SBCURITT  FOB  COSTS. 

FThere  a  plaintiff,  after  filing  his  bill,  leaves 
this  country  for  Canada^  he  will  be  required 
to  give  security  for  costs,  although  he  may 
have  CiVpressed  his  intention  of  proceeding 
there  only  for  a  particular  purpose,  and  of 
returning  as  soon  as  that  purpose  is  tfc- 
complished. 

The  defendant  in  this  case  moved  that  the 
pluntiff  might  be  required  to  give  security  for 
costs  under  the  following  circumstances: — 
It  appeared  by  the  affidavit  of  the  defendant's 
solicitor,  that  up  to  the  year  1639,  the  plain- 
tiff had  resided  in  Canada,  but  in  that  year 
had  returned  to  this  country,  and  had  smce 
occupied  furnished  lodgings ;  that  he  filed  his 
bill  about  six  months  ago,  and  in  August  last 
left  this  country  for  Canada.  In  answer  to  the 
motion,  affidavits  had  been  filed  on  behalf  ol 
the  plaintiff,  in  which  it  was  stated  that  the 
plaintiff  having  property  in  Canada,  had  gone 
over  to  that  country  for  the  purpose  of  dispos* 
ing  of  such  property,  and  had  expressed  hia 
intention  of  returning  in  about  two  years. 

Kinglake,  for  the  motion,  contended  that 
there  was  no  sufficient  proof  to  satisfy  the 
Court  that  the  i^aintiff  intended  to  return  to 
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this  countiy,  and  according  to  the  iiile  laid 
down  by  Lord  Eldoti,  the  onus  lies  upon  a 
plaintiff  ffoing  abroad  to  shew  that  he  docs 
notlntend  to  continue  out  of  the  jurisdiction. 

Freetm^,  contrh^  urf^ed  that  it  was  incum- 
bent  oo  the  defendant  to  prove  that  the  plun* 
tiff  had  left  this  country  with  an  intention  to 
reside  permanently  abroad,  whereas  the  affida- 
vits in  answer  to  the  motion,  shewed  that  the 
plaintiff  was  only  rone  for  a  temporary  pur- 
pose, and  cited  frhlte  v,  Greaiheafi,  16  Yes. 
2.  The  defendant  had,  also,  nnce  the  pliuntiff 
left  the  country,  taken  out  a  warrant  for 
farther  time  to  answer,  which  expired  the 
23d  September,  and  that  was  a  material  step 
in  the  cause. 

The  Fice  Cknncellor,  sidd  it  appeared  to  be 
extremely  doubtful  whether  the  plaintiff  would 
return,  and,  at  all  events,  it  was  so  uncertain, 
that  it  was  a  case  in  which  security  ought  to 
be  given. 

Snooh  V.  Duncan^  Nov.  17*  1841. 

PRACTXCB.— INJUNCTION. — DEPOSIT  OF 
DEEDS. 

A  tenant  for  Ij/e  of  certain  estates  which  had 
been  mortfaj^ei,  having"  brought  his  action 
against  the  party  entitted  to  the  fee^  <^er 
the  determination   of  the  l^fe   estate,    to 
recover  pouession  of  some  of  the  deeds 
relating  to  the  same  estates:  Held,  that 
the  Court  could  not  interfere,  although  an 
offer  was  made  for  delivering  up  the  deeds 
to  the  mortgagee,  or  depositing  them  in 
Court. 
This  was  a  motion  for  an  injunction  to  re- 
Btnun  further  proceedings  in  an  action,  which 
had  been  commenced  agunst  the  plaintiff,  to 
recover  possession  of  certain  deeds,  and  from 
the  statements  in  the  bill,  and  the  affidavits,  it 
appeared  that  the  plaintiff,  who  was  the  son  of 
the  dfifendant,  was  the  tenant  in  fee,  subject 
to  the  life  estate  of  his  father,  of  the  estates 
mentioned  in  the  pleadings,  and  that  they  had 
both  executed  a  mortgage  of  such  estates  to 
the  Bank  of  England,  for  seraring  42,000/. 
On  the  completion  of  this  mortgage  transac- 
tion, certidn  old  leases  and  other  muniments 
of  title,  wUch  were  not  considered  of  import- 
ance to  the  title,  were  suffered  to  remain  in 
possession  of  the  defendant,  and  the  plaintiff, 
having,  as  it  was  alleged,  improperly  obtained 
possession  of  them,  and  refused  to  deliver  them 
up  ;  an  action  was  brought  by  the  defendant, 
to  compel  their  re-delivery  to  him,  the  pro- 
cee<Ungs  in  which  it  was  now  sought  to  restrain, 
and  the  plaintiff  offered  either  to  hand  the 
deeds  in  question  over  to  the  mortgagees,  or 
to  deposit  them  in  Court  for  safe  custody. 

Richards  and  ff^iicock  in  support  of  the 
motion. 
Stuart  and  Teed,  for  the  defendant. 
The  yice  Chaneeltor  said,  that  no  case  had 
been  made  out  to  warrant  the  interference  of 
the  Court.  One  of  the  affidavits  stated  that 
the  Bank  of  Enj^land  had  all  the  deeds  and 
documents  relatmg  to  the  title,  which  were 
considered  material,  delivered  to  them,  and  if 
the  Bank  of  England  could  not  claim  the  docn- 
ments  in  question,  there  was  nothing  to  show 


that  any  person  had  a  ri^ht  to  their  possession, 
except  the  tenant  for  hfe,  to  whom  counter* 

Earts  of  leases  might  be  of  importance,  while 
e  continued  in  receipt  of  the  rents,  although 
of  little  conseoueuce  to  the  mortgagee.  No 
doubt,  if  it  could  be  shewn  that  the  tenant  for 
life  intended  to  leave  them  in  a  place  where 
they  were  likely  to  be  injured  or  destroyed,  tha 
Court  would  interpose  its  authority,  but  no 
such  case  had  been  made  out.  No  perverse 
conduct  had  been  shewn  on  the  part  of  the 
tenant  for  life,  and  his  legal  right  must  there- 
fore prevul. 

Siuart,  haring  asked  for  the  costs  of  the 
motion,  his  Honor  said,  that  he  considered 
himself  as  a  sort  of  arbitrator,  and,  therefore, 
as  between  father  and  son,  he  should  give  no 
costs. 
Bauett  V.  Bassett,  Nov.  10th,  1841, 

[Before  the  four  Judges.] 

TRESPASS. — ^JUSTICES. — HIGBWAT. 

jin  order  of  justices  issued  under  the  dSjrG 
/^.  4,  c.  50,  #•  65,  authorised  the  eur- 
veyor  of  highways  to  *^cut,  prune  or  ptash'* 
certain  heiiges  therein  described:  Held, 
that  such  order  was  defective,  because  it 
did  not  follow  the  words  of  the  statute,  and 
direct  the  cutting  of  the  hedges  to  be  done 
in  such  a  manner  as  to  admit  the  sun  and 
air  to  the  highway,  and  the  surveuors  who 
had  acted  under  it  were  held  liable  in  ires- 
pass  to  the  owner  of  the  land. 

Trespass  for  cutting  down  trees  and  a  fence. 
Plea,  not  guilty,  by  statute.  The  cause  v^as 
tried  before  Mr.  Justice  Patteson,  at  the  Suffolk 
Summer  assizes,  in  1840,  when  it  appeared  that 
the  plaintiff  was  the  owner  of  some  land  in 
the  parish  of  Hasketon,  in  which  the  defen- 
dants were  the  surveyors  of  the  highways. 
Certain  justices  of  the  county  of  Suffolx,  upon 
information  laid  before  them,  made  an  order 
requiring  the  pluntiff  to  plash,  cut  or  prune  a 
certdn  hedge  and  fence,  near,  &c.,  which  so 
overhung  a  certain  highway  as  to  exclude  the 
sun  and  air  from  the  highwav.  The  plaintiff 
upon  this  cut  and  pruned  the  hedge  aud  fence 
to  a  certain  extent,  but  it  was  contended  not 
sufficiently.  Information  to  this  effect  was 
sccordingly  laid  before  certain  other  justices, 
who  thereupon  made  an  order  under  their  hands 
and  seals,  in  which,  reciting  the  statute  5  &  6 
W.  4,  c.  60,  s.  (55,  and  the  information  laid 
before  them  respecting  the  condition  of  the 
roads,  and  also  of  the  trees  on  the  plaintiff's 
land,  ordered  and  directed  the  defendants  as 
surveyors  of  the  highways,  to  cut,  prune  or 
plash  the  plaintiff's  trees.  The  defendants, 
acting  under  this  hst  order,  forthwith  cut  the 
trees  growing  in  the  hedges,  whereupon  the 
plaintiff  brought  this  action  of  trespass.  *  The 
jury  returned  a  verdict  for  the  defendant.  A 
rule  had  since  been  obtained  to  set  aside  this 
verdict  and  have  a  new  trial,  on  the  ground 
(among  others;  that  the  justices'  order  did  not 
authorise  the  defendants  to  do  what  theV  had 
I  done,  and  that  the  order  was  illegal  and  void 
on  the  face  of  it ;  particularly  on  the  grounds. 
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first,  that  the  defendants  were  ordered  to  "  cot 
}>la6h>r  prune  the  hedges,  &c.,"  in  the  dis- 
junctiire;  S4>condly,  that  tlie  hedgfes  to  be  cut 
were  not  pointed  out  with  sufficient  distinct- 
ness in  the  order,  and  thirdly  that  the  order 
was  generally  to  cut,  prune  or  plash,  and  not 
to  cut,  &c.  the  hedges  •'  in  such  manner  that 
the  carriage  way  or  cart  way  shall  not  be  pre- 
judiced by  the  shade  thereof,  and  that  the  sun 
and  wind  may  not  be  excluded  from  such 
carriage  way,  &c." 

Mr.  B,  Andrews  and  Mr.  Byles  shewed 
canse  against  the  rule,  and  contended  that  the 
order  was  soffictentlv  clear  and  precise,  and 
h  ing  made  within  the  jurisdiction  of  the  jus- 
tices, formed  a  sufficient  defence  to  this  action. 

Mr.  fCelfy  and  Mr,  0*MuHey  appeared  in 
snp|iort  of  the  rule. 

Lord  Denman,  C.  J.— We  must  lament  that 
in  this,  as  in  some  other  cases,  the  very  words 
of  the  statute  have  not  been  adopted  by  the 
justices,  and  therefore  that  the  objection  to 
the  validity  of  the  order  is  well  founded. 
When  a  party  is  called  on  to  exercise  a  certain 
power  under  an  act  of  parliament,  the  order 
calling  on  him  to  do  so  ought  to  state  how  he 
is  to  exercise  that  power;  so  as  not  to  leave  the 
uiaUer  in  the  least  doubt.  This  order  ought 
to  have  contained  the  words  used  in  the  statute, 
and  the  jury  should  have  been  aslced  the  ques- 
tion whether  this  exceptive  description  did  in 
fact  apply  to  these  trees.  The  rule  must 
therefore  be  made  absolute. 

Mr.  Justice  Ptf//^#oA.^It  appeared  to  me  for 
some  time,  that  this  order  might  betreated  as  a 
matter  of  form,  but  the  argument  that  the 
trees  may  be  cut,  pruned  or  plashed,  in  such  a 
manner  as  not  to  produce  the  effect  required 
by  the  statute,  is  one  which  cannot  be  got  over. 
To  say  that  the  trees  are  to  be  cut,  is  not  saving 
that  they  shall  be  cut  so  as  to  produce  sucn  an 
effect  as  the  statute  requires  in  such  a  case, 
namely,  to  admit  the  sun  and  ur  to  the  high- 
way. 

Mr.  Justice^  fFiHiams.^\  am  of  the  same 
opinion.  I  think  that  the  pruning  must  be 
required  in  the  order  to  be  such  as  shall  have 
tlic  effect  contemplated  by  the  statute  when  h 
gave  the  power  to  justices  to  order  the  act  to 
be  done. 

Mr.  Justice  Coleridge.^^l  am  entirely  of  the 
same^  opinion.  There  is  some  apparent  hard- 
ship in  this  case,  but  that  must  happen  in  many 
cases  where  inferior  officers  are  directed  to  act 
under  the  authority  of  a  warrant  or  order, 
where  there  is  an  omission  of  the  obvious  and 
important  words  of  a  statute.  It  was  so  with 
the  constable,  until  the  legislature  interposed 
for  his  protection.  PrimH/acie,  the  surveyors 
here  have  committed  a  trespass.  Then  they 
nmst  justify  themselves.  They  cannot  do  that 
if  the  order  under  Avhich  they  have  acted  is 
substantially  defective.  J  think  the  order  is  so 
in  this  case.  The  magistrates  have  no  right 
by  the  terms  of  the  act  to  give  a  general  order 
to  cut  the  trees,  but  onlv  sub  moSo  i  they  have 
done  so  in  this  case,  and  the  order,  therefore, 
cannot  be  justified. 

Rule  absolute  -^BfWik  N.Jenny  andan9ther, 
M.T.  1841.    Q.  B.F.J. 


^EUittn'd  3Btncb  practice  Cotirt. 


AWARD. — ATTACIIUENT. — 1t1II.B  FOR  PATMBNT 
OF  MONET. — I  &2  ViOT.  C.  110. 

(fan  auMtwd  hnt  been  made  directing  thepny^ 
ment  of  money ^  and  an  attachment  is  not 
moved /or  on  actHvnt  of  nonpayment  uf  ii, 
^nd  it  is  sought  to  eu/orce  the  payment 
pursaant  to\  ^2  f^ict.  c.  110,  the  proper 
course  is  to  move /or  a  rule  requiring  the 
unsuccesM/ul  party  to  pay  the  money,  and 
the  service  of  that  rule  should  he  personal, 
unless  special  circumstances  can  be  thown 
to  prove  that  such  a  service  cannot  be 
effected. 

In  th'is  case,  an  award  had  been  made  pnr* 
suant  to  a  judge's  order,  by  which  the  iXe^ 
fendant  had  been  directed  to  pay  a  sum  of 
money.  It  was  proposed,  for  the  purpose  of 
enforcing  pavment  of  that  sum,  not  to  move 
for  an  attachment,  but  to  apply  under  the 
1  &  2  Vict.  c.  110,  which  made  a  rule  for  pay- 
ment of  money  capable  of  being  enforced  m 
the  same  manner  as  a  judgment.  It  had  been 
decided  in  two  cases  that  the  rule  of  Court, 
under  which  it  migbt  be  said  a  sum  of  money 
was  ordered  to  be  paid  by  an  award,  was  not  a 
rule  within  the  meaning  of  the  statute.  It  was 
therefore  held  that  in  order  to  render  the 
award  available,  the  proper  course  was  to 
apply  for  a  rule  calling  on  the  unsuccessful 
partv  to  pay  the  sum  mentioned  in  the  award* 

//.  Hill  now  applied  for  such  a  ride.  I1ie 
question  was  whether  the  service  of  the  rule 
ought  to  be  personal,  or  merely  at  the  premises 
of  the  party  against  whom  the  application  was 
made. 

Pattewn,  J.,  was  of  opiuTon  that  as  the  rule 
thus  introduced  being  in  lieu  of  the  old  practice 
of  attachments,  wUx^rein  personal  service  was 
required,  the  defendant  ought  to  be  served 
personally  with  the  rule  if  possible;  but  that  if 
ihe  rule  could  not  be  so  served,  an  application 
might  Ite  made  to  render  a  special  service  of  it 
sufficient. 

Griggs  V.  Berwick,  M.  T.  1841.  Q.  B.  P.  C. 


QDA8HIKG  INDICTJJBNT. — BUUI  NISI.— 
PROSECUTION. 

1/  an  application  is  made  on  behalf  of  the 
prosecution  to  guath  an  indictment  on  ac^ 
count  of  the  Court  finding  it  not  having 
jurisdiction t  is  absolute  in  the  first  instance^ 

In  this  case,  an  indictment  for  a  misde- 
meanour had  been  preferred  against  the  de- 
fendant at  the  Central  Criminal  Court.  It 
being  discovered  that  the  recognizances  re« 

?|uired  bv  the  statute  constituting  the  Court,  a 
resh  inaictment  for  the  same  offence  was 
preferred.  The  two  indictments  were  then 
removed  on  the  part  of  the  defendant  by  cer* 
tiorttri. 

Gurney  now  applied  to  ooash  the  former 
indictment.  He  spplied  on  behalf  of  the  pro- 
secution ;  the  defendant  liad  neither  appeared 
nor  pleaded.  The  rule  ought  consequently  to 
be  absolute  in  the  first  instance,  as  no  cause 
could  be  shewn  on  the  part  of  the  defendant ; 
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and  he  could  not  be  damnified  by  tifb  app)i« 
cation. 

Paiieson,  J.— I  thinic  the  rule  may  be  abso- 
lute in  the  first  instance^ 

Rule  absolute  accordingly. — R,  v.  ■■  '  •*  , 
M.T.  1841.    Q.B.  P.  C. 

AnRBST     OF    JUDGMBNT.  —  ALLOWANCB     OF 
WRIT  OF  ERROR.— JO RianiCTION. 

J/ a  writ  of  error  is  tendered  to  the  officer  qf 
the  Court,  for  allowance,  he  has  no  disere* 
tion  as  to  allowing  it  or  not,  but  is  bound  to 
allow  it,  as  the  writ  0/ error  is  a  matter  of 
common  right,  issued  out  of  Chancery,  and 
the  Court  cannot  set  aside  the  allowance. 

In  this  case,  a  verdict  was  found  in  favour 
of  the  plaintiff,  and  a  motion  was  afterwards 
made  in  arrest  of  judj^ment.  This  application 
succeeded.  The  plaintiff  then  brought  a  writ 
of  error,  and  having  tendered  it  to  the  proper 
officer,  it  was  duly  allowed. 

Batt,  now  moved  for  a  rule  to  shew  cause 
why  this  alloivance  of  the  writ  of  error  should 
not  be  set  aside,  on  the  ground  that  as  there 
was  no  judfifment  of  the  Conrt,  there  could  be 
no  writ  of  error  to  it  brought.  It  might  be  a 
question,  wliether  the  Court  had  power  to 
grant  such  an  application  as  the  present,  since 
the  writ  of  error  was  a  matter  of  common 
right,  and  issued  out  of  the  Court  of  Chancery. 
It  might  perliaps  be  said,  that  the  Court  of 
Error  was  the  proper  tribunal  to  which  the  ap- 
plication should  be  made,  as  it  would  have  to 
judge  whether  there  was  a  ground  for  bring, 
ing  a  writ  of  error. 

Ptttteson,  J. — I  thinly  the  proper  place  for  this 
application  to  be  made,  is  the  Court  of  Error. 
Ttiis  Court  has  no  power  to  refuse  the  allow- 
ance to  a  writ  of  error  which  comes  from  the 
Court  of  Chancery.  The  nartj  has  a  right  to 
issue  the  writ  of  error ;  and  this  Court  cannot 
interfere  with  the  exercise  of  that  Court. 

Rule  refused.— -B^^m^/A  v.  Brown,  M.  T. 
1841.    Q.B.P.C. 


RULB  TO  COMPUTE. — 8KRVICB  OF  RULB. 

A  service  ef  a  rule  to  compute  was  effected 
on  a  person  at  the  house  of  the  defendant^ 
it  not  being  shewn  what  was  the  communis 
cation  between  that  person  with  the  defen- 
dant :  Heldt  that  it  was  not  sufficient. 

Ball  moved  to  make  a  rule  to  compute 
absolute,  on  an  affidavit  of  service.  The  affi- 
davit stated  a  service  of  the  rule  nisi,  on  a 
Mrs.  Coleman,  at  the  house  of  the  defendant, 
but  it  did  not  proceed  to  state  what  privity  ex- 
isted between  the  defendant  and  the  person  on 
whom  the  service  was  effected.  The  service 
perhaps  was  not  sufficient.  The  plaintiff  mufht 
enlarge  the  rule  for  a  week,  in  order  to  enect 
another  service  more  complete. 

Patteson,  J. — ^The  service  certainlv  is  not 
sufficient,  as  at  present  sworn  to.  You  may 
enlarge  the  rule  as  you  suggest,  and  see  if  you 
can  effect  a  better  service. 

Rule  accordingly.-— PAtV/iiiM  v.  Jefcot,  M.  T.^ 
1841.   Q.B.P.t;. 


€ommnn  9lenf. 

QUASHIKO  RETURN  TO  WRIT  OF  0APIA8  UTLA- 
OATUM. 

fFhere  the  return  to  a  special  writ  of  Capias 
Utlagatum  was  insufficient,  the  Court,  upon 
the  applictttion  of  the  Judgment  creditor 
and  the  sheriff,  directed  it  to  be  quashed, 

Mr.  Seijt.  Manninf^  moved  to  qMash  the  re- 
turn to  a  special  writ  of  capias  Utlagatum,  on 
the  grouna  of  its  insufficiency.  The  applica- 
tion was  made  on  behalf  of  the  sheriff  and  the 
j  udgment  creditor ;  and  the  insufficiency  of  the 
return  consisted  in  the  omission  of  the  names 
of  various  tenants,  in  whose  possession  it  was 
found  by  the  inquisition  cert^  lands  of  the 
judgment  debtor  were. 

Per  Curiam, — ^Take  a  rule. 

Rule  absolute.—  Enghr  v.  Annesley^  M.  T. 
1841.  C.P. 


DISTRINGAS.— >8BRV1CB  OF  WRIT  OF  SUMMONS 
AT  defendant's  WAREHOUSE. 

IFhere  attempts  had  been  made  to  serve  the 
defendant  with  a  writ  of  summons  at  his 
"  toarehouse,"  which  tcere  unsuccesjful,  and 
the  servant  of  the  defendant  upon  being 
ashed  where  the  defendant's  residence  was, 
said  it  was  at  Peckham,  but  refused  to  give 
any  further  information,  the  Court  granted 
a  distringas,  although  no  further  efforts 
to  discover  the  resicince  of  the  defendant 
were  sworn  to, 

Mr.  Serjt.  Shee  moved  for  a  distringas. 
The  affidavit  disclosed  various  attempts  to 
find  the  defendant  at  his  "warehouse"  io 
London,  in  the  course  of  which  the  deponcDt 
informed  a  servant  of  the  defendant  of  his  ob- 
ject ;  the  latter  pointed  out  various  hours  at 
which  the  defendant  would  be  likelv  to  be  at 
his  warehouse,  and  the  deponent  called  twice 
in  pursuance  of  appointment,  but  without 
securing  his  object.  The  servant,  on  being 
asked  where  his  master's  residence  was,  smd 
it  was  at  Peckham,  but  refused  to  give  any 
further  information.  No  attempts  to  find  the 
residence  of  the  defendant  were  uiewn  to  have 
been  made. 

Per  Curiam, — Rule  granted.— £/(tor»e  v« 
Marshall,  M.  T.  1841.  C.  P. 

DBLIYBRING   PAPER   BOOKS.— ARGUMENT    ON 
WRIT  OF  FALSB  JUDGMENT. 

Where,  on  an  argument  on  a  writ  of  false 
judgment  being  called  on  in  the  special  pa- 
per, it  appeared  that  the  defendant  in  error 
had  delivered  the  paper  books  on  the  plain* 
tiffins  default,  and  the  plaintiff  refused  to  pap 
any  share  of  the  cost  of  those  books,  the 
Court  compelled  the  payment  of  the  costs  be- 
fore the  argument;  although  writs  of  false 
Judgment  are  not  by  description  included 
within  the  terms  of  the  rule  ofJ/.T.4  fT. 
4,  s,  7. 
Talfourd,  Serjt.,  for  the  defendant  in  error, 

moved  for  judgment.    The  plaintiff  had  neg. 

lected  to  deliver  paper  books,  and  the  defen« 
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dant  bad  tlierefore  delivered  tbem  on  hb 
defoalt,  under  the  provisions  of  the  R.  G.,  H.  T. 
4  W.  4,  ».  7;  2  Dowl.  P.  C.  304 ;  Jerv.  Rules, 
p.  105.  This  wM  a  writ  of  false  judfrmenr, 
which  was  not  one  of  the  cases  specifically 
alladed  to  in  the  rule  of  Court,  but  the  case  of 
Best  V.  Prior,  2  Dowl.  P.  C.  189.  was  in  point. 
There  the  plaintiff  in  error  havinof  omitted  to 
deliver  paper  hooks,  and  the  defendant  having 
delivered  them,  the  latter  was  held  to  be  enti- 
tied  to  iud|^ment. 

Stephen^  Serjt,  for  the  plaintirT  in  error. 
Thb  case  did  not  fall  within  the  terms  of  the 
rule  of  Court.  He  cited  F^lham  v.  Bmstshtiwe, 
1  B.  and  P.  292.  '8         > 

Tinflal,  C.  J.— The  new  rules  have  not 
interfered  with  the  already  existing  prac- 
tice in  cases  of  this  kind,  but  here  is  a 
case  cited  to  us,  which  is  in  favour  of  the 
defendant,  and  which  has  good  sense  on  its 
side.  The  only  question  is,  whether  there  is 
really  any  difference  between  the  cases  of  a 
writ  -ei  error,  and  a  writ  of  folse  judgment. 
The  writ  of  error  beiog  on  the  judgment  of  a 
Court  of  record,  and  the  writ  of  false  judg- 
ment being  on  the  judgment  of  a  Court  not 
of  record.  I  think  that  there  is  no  substantial 
difference. 

Stephen,  Serjt.— Then  the  plaintiff  may  now 
pay  for  the  books. 

Per  6'irrfam.^-Let  the  money  be  paid  ta- 
stanter,  and  the  plaintiff  may  be  heard. 

Dempster  v.  Pameii,  M.  T.  1841.    C.  P. 

BAM  KRUPTC7. — SXBCUTION. 

Tike  statute  2  4*  3  Fkt,  c.  29,  has  not  the 
effect  i^  rendering  valid  a  Jl,/a.  issued  on 
n  Judgment  signed  on  a  warrant  ofattoT^ 
nep :  such  execution  having  been  executed 
6p  seizure  q/ter  a  secret  act  o/hanhruptep, 
but  not  completed  bp  sale  of  the  effects  be" 
fore  the  issuing  qftheJSat, 

This  case^was  argued,  and  in  tbe  present 
terra 

Parhe,  Baron,  delivered  judgment.— The 
question  raised  by  tlie  pleadings  in  this  case  is 
one  of  considerable  importance;  it  is  this — 
Whether  the  late  statute  of  2  &  3  Vict,  c  29,» 
ia  cases  of  fiats  subsequently  to  it,  has  the 
effect  of  rendering  valid  the  execution  of  a 
Ji'/a,  on  a  judgment  on  a  warrsnt  of  attorney, 
ao  as  to  entitle  the  plamtiff  to  the  benefit  of  it 
against  the  assignees,  such  execution  having 
fa«en  executed  by  seizure  after  a  secret  act  of 
bankruptcy,  but  not  completed  by  sale  of  the 
effects  seized  before  the  issuing  of  the  fiat, 
and  the  warrant  of  attorney  not  being  given 
by  way  of  fraudulent  preference.  The  Ques- 
tion depends  on  the  true  construction  ot  tbe 
act.  According  to  the  ordinary  meaning  of 
the  language  used  in  the  enactment,  it  is  clear 
that  all  executions,  whether  on  judgments  on 
warrants  of  attorney  and  confessions  or  not, 
are  rendered  valid  to  some  extent,  if  bond  fide 
executed  or  levied;  and  seizure  would  be  a 


»  See  18  L.  0. 229. 


sufficient  execution  before  tHc  date  of  tbe  fiat, 
provided  tbe  plaintiff  has  no  notice  of  a  prior 
act  of  bankruptcy;  and  it  seems  also  clear 
that  these  executions  are  not  made  valid  for 
every  purpose,  so  as  to  entitle  the  respective 
plaintiffs  at  all  events  to  the  benefit  of^thcm, 
but  only  so  far  as  they  would  be  defeated  by 
an  act  of  bankruptcy  prior  to  the  execution, 
that  is  the  seizure ;  tor  all  that  is  done  is  to 
make  them  valid,  notwithstanding  a  prior  act 
of  bankruptcy.  They  are,  thereture.  placed 
in  the  same  situation  as  if  no  such  prior  act  of 
bankruptcy  had  occurred;  and  in  cases  of 
executions  otherwise  than  on  a  warrant  of 
attorney  or  cognovit  without  adverse  suit,  tbe 
effect  of  this  enactment  would  be  to  entitic 
the  nlaintiff  to  the  fruits  of  them,  for  he  could 
be  deprived  of  them  only  by  reason  of  such  act 
of  bankruptcy.  But  an  execution  on  such  tear^ 
rant  of  attorney ,  or  cognovit,  stands  on  a  dif 
ferent  footing,  and  would  have  been  defeated 
not  only  by  a  prior  act  of  bankruptcy,  but  by 
one  intervening  between  seizure  and  sale,  by 
virtue  of  6  Geo.  4,  c.  16,  s.  108 ;  the  construc- 
tion put  on  that  section  by  several  cases  having 
been,  that  if  the  plaintiff  was  a  creditor  of  the 
bankrupt  at  the  tune  of  the  act  of  bankruptcy, 
he  had  no  priority,  as  he  was  such  creditor  of 
the  bankrupt  until,  by  the  actual  sale  of  the 
goods,  the  sheriff  became  liable  to  him  for  the 
proceeds  of  the  sale.  Tbe  established  distinc- 
tion by  the  recent  act  between  execution  on  a 
verdict  and  on  a  judgment  on  warrant  of  at- 
torney, or  by  confession,  was  that  the  plaintiff 
acauured  title  against  the  assignees  by  seizure 
only  in  the  former  cases  i  in  the  latter,  by  sei- 
zure and  sale  before  the  act  of  bankruptcy. 
So  far,  then,  as  the  execution  on  a  warrant  of 
attorney  would  have  been  invalidated  by  an 
act  of  baakruptcy  before  seizure,  the  statute 
affords  a  protection;  but  as  the  fiat  itself 
issued  in  this  case  before  the  sale,  the  execu- 
tion thereby  absolutely  became  inoperative, 
and  for  that  the  statute  appears  to  have  pro- 
vided no  remedy.  The  effect  of  this  provision 
seems  to  be.  in  cases  oi  bond  fide  contracts, 
dealings,  and  executions,  to  do  away  with  the 
relation  to  the  act  of  bankruptcy,  and  to  sub- 
stitute the  issuing  of  the  fiat  for  the  act  of 
bankruptcy,  as  the  time  at  which  the  right  of 
the  assignees  is  to  accrue.  This  seems  to  us 
to  be  the  fair  construction  of  the  words  of  this 
enactment;  and  it  is  some  confirmation  of 
this  view  of  the  case,  that  there  is  not  only  no 
express  repeal  of  the  latter  part  of  the  108th 
section  of  6  Geo.  4,  btit  no  recital  of  it  as 
a  provision  that  is  to  be  qualified  or  altered  by 
the  act.  The  concluding  proviso,  "  Nothing 
in  the  act  shall  be  deemed  or  taken  to  give 
validity  to  any  payment  made  by  any  bank- 
rupt, being  a  fraudulent  preference  of  any 
creditor  or  creditors  of  such  bankrupt,  or  to 
any  execution  founded  on  a  judgment  on  a 
warrant  of  attorney  or  cognovit  given  by  any 
bankrupt,  by  way  of  such  fraudulent  pre- 
ference," does  not  warrant  the  inference  that 
the  legislature  meant  to  render  valid  aU  exe- 
cutions on  such  instruments,  which  were  not 
given  by  way  of  fraudulent  preference ;  that 
enactment  (introduced,  perhaps,  from  super- 
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abundant  and  unnecessary  caution)  would  have 
an  operation  by  depriving  of  the  benefit  of  the 
act  all  executions  on  warrants  of  attorney  or 
cognovits  fraudulently  given,  even  although 
the  execution  may  have  been  completed  by 
sale  as  well  as  seizure  before  the  date  of  the 
fiat.  We  are  of  opinion,  therefore,  although 
we  have  entertained  considerable  doui>t  on  the 
question,  that  the  execution  in  this  case  was 
defeated  by  the  fiat.  There  is  another  point 
of  view  in  which  the  subject  may  be  consi- 
dered, but  which  leads  to  the  same  result.  It 
may  be  that  the  term  "  executed  or  levied," 
In  the  statute  of  Victoria,  may  be  taken,  in 
conjunction  with  the  6  Geo.  4,  c.  16,  s.  108, 
to  haf  e  a  different  meaning,  as  applied  to  one 
description  of  executions  and  another;  it  may 
mean  with  respect  to  executions  on  judgments 
after  verdict,  executions  by  ieizure  only;  with 
r^ard  to  those  on  judgments  on  warrants  of 
attorney,  execution  by  seizure  and  selling';  if 
this  be  the  construction  of  the  clause  in  ques- 
tion,  the  assignees  are  still  entitled,  for  the 
execution  was  not  executed  by  seizure  and 
sale  before  the  issuing  of  the  fiat.  We  are  of 
opinion,  therefore,  that  the  assignees  are  en- 
titled, and  our  judgment  must  be  for  the 
plaintiffs.  ,    ^,        ,^^, 

9FhUmore  v.  Robertson,  12th  Nov.,  1841. 
Exch. 

[Reed  and  Shaw,  plaintiffs*  attorneys. 

BeU,  Braderick,  and  Bell,  defendant's  attor- 
neys.] 

CHANCERY  SITTINGS. 

AT  LINCOLN'S  INN. 

4/ter  Michaelmai  Term,  181 1 . 
ILaxn  €|i«ncfllnr. 

Appeal  Motions  and  Appeak, 

Dec.  2,  9,  16,  21. 
Appeals  and  Causes,  ^  ^    _ 

^^  Dec.  3, 4,  6,  7.  8.  10,  11,  13,  14,  16, 
17, 18,  20. 
Petitions— Dec.  22. 

mtt  Cfiancrllor  o(  en^xOi. 

Motions-Dec.  2.  9,  16.  21. 

Unopposed  Petitions,  Short  Causes,  and  Ad- 
journed Petitions— Dec.  3, 10,  17. 

Pleas,  Demurrers,  Exceptions,  Causes,  and 
Further  Directions, 
Dec.  4,  6,  7, 8,  1 1, 13,  14.  15,  18,  20. 

Petitions— Dec.  22. 

fi^ire  d^anrellor  Unffflt  Brucr. 

Dec.  2  Motions  and  Causes. 
9,  16,  Motions,  Pleas,  &c. 
21,  Motions  and  General  Paper. 
Pleas,  Demurrers,  Exceptions,  Causes,  and 
Further  Du'ections, 
Dec.  3,  6,  7,  8,  10,  13, 14. 15,  17.  20. 
Unopposed  Petitions.  Short  Causes,  and  Gene- 
ral Paper-Dec.  4,  11.  18. 
Petitions— Dec.  22. 


QJiff  d^ffnrrllcrr  ISSfitram    . 

M  otinns  and  Causes — ^Dec.  2 

M  otions  and  General  Paper — Dec.  9,  16. 

Motions— Dec.  21. 

Pleas,  Demurrers,  Exceptions,  Causes,   and 
Further  Directions, 
Dec.  3, 4,  6,  7, 10. 1 1. 13, 14, 17. 18, 20 

Unopposed  Petitions,  Short  Causes,  and  Gene- 
ral Paper— Dec.  8,  15,  22. 

THE  EDITOR'S  LBTTER  BOX. 

The  further  letters  on  the  Certificate  Duty 
and  the  Law  of  Attorney's  Bill  shall  be  con- 
sidered at  the  first  opportunity. 

Our  arrangements  will  not  permit  us  to  have 
the  benefit  of  the  proposed  aid  of  J.  F.  B. 

The  letters  of  H.  L. ;  T.  R. ;  R.  W.  S. ; 
R.  W.  J. ;  •<  Sub.  Art. ;"  and  ''  Civis"  shaU  be 
attended  to. 

We  are  obliged  to  "  A  Correspondent"  for 
his  observations  on  the  cases  he  refers  us.  We 
shall  see  to  them. 

By  the  remarks  of  P.  on  the  late  Examina. 
tion  Questions,  it  would  seem  that  he  supposes 
all  the  Questions  must  be  answered.  A  few 
difficult  Questions  can  form  no  objection  to 
the  method  adopted.  On  the  whole,  the 
Questions  are  sufficiently  easy. 

We  were  aware  at  the  time,  of  the  case  at 
the  Rolls,  between  a  Country  Attorney  and  his 
London  Agent.  It  does  not  appear  that  any 
decision  was  made  affecting  the  Law  of  Attor- 
ncys, 

W.  C.  8.  is  informed  that  Articles  expiring 
on  the  6ih  December  will  not  enable  a  clerk  to 
go  up  for  examination  in  the  Michaelmas  Term 
preceding,  without  a  special  rule  of  Court. 

A.  B.  C,  whose  articles  will  not  expire  till 
the  21  St  day  of  June  next,  cannot  pass  his 
Examination  in  Trinity  Term  without  the 
leave  of  the  Court;  and  he  cannot  be  ad- 
mitted till  Michaelmas  Term,  because  he  must 
be  sworn  in  open  Court. 

We  are  informed  that  the  Clerks  of  Magis* 
trates  in  London  differ  in  opinion  from  those 
in  the  country,  as  to  the  necessity  of  a  2f.  Qd, 
stamp,  on  declaration  made  before  Magistrates 
in  lieu  of  affidavits.  See  the  4  &  5  Vict.  c.  34, 
printed  22  L.  0.197. 

The  Questions  since  Trini^  Term,  1839,  as 
well  as  before,  were  printed  m  the  Legal  Oli- 
server  immediately  after  each  Examination, 
and  the  numbers  may  be  obtained  of  the  pul)* 
Usher. 

The  instances  in  which  the  Court  has  per- 
mitted persons  to  be  examined  who  are  not  of 
age  are  venr  few,  and  under  special  circum- 
stances. The  Judges  sitting  at  chambers  are 
in  the  habit  of  making  orders  un  many  points 
relating  to  the  Examination,  but  we  think  Z. 
should  apply  to  the  Court.  He  cannot  be 
admitted  till  he  is  of  age. 

A  Student  at  Ashbourne  should  peruse  the 
work  cither  of  Mr.  Daniel  or  Mr.  Stdney  Smith. 
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SATURDAY,  DECEMBER  11,  1841. 


**  Qnod  magis  ad  no8 
Pertinet,  et  nescire  malum  est,  agitamui. 


HORAT« 


THE  PRINCE  OF  WALES. 


The  present  poftition  of  the  royal  fkmily  is 
new  in  the  history  of  this  country.  Queens 
hare  leifpned  hefore»  but  they  have  never 
been  mothers.  Princes  of  Wales  have  been 
bom  and  flourished  heretofore,  but  not 
while  their  mothers  reigned  as  Queens 
Eegnant.  The  imperious  Elizabeth  would 
admit  no  partner  to  her  power,  or  permit 
herself  to  feel  one  particle  of  that  sense  of 
inferiority  which  the  wife  must,  at  times, 
render  to  the  husband.  Mary  was  mar- 
ried, but  although  she  deluded  herself  with 
teeming  fancies,  was  never  blessed  with 
children,  who  might,  perhaps,  have  soft- 
ened her  gloomy  imposition.     She  had  but 

*'  A  barren  sceptre  in  her  gripe. 

Thence  to  be  wrench'd  liy  an  unlineal  hand. 
No  ton  of  her's  succeeding." 

Anne  also  was  married,  but  she  also 
died  childless.  We  have  had  one  King, 
the  child  of  a  Queen  Regnant,  James  the 
Krst,  but  he  was  taken  early,  in  his  in- 
fancy, from  his  unfortunate  mother,  and 
forms  no  parallel  case  to  the  present  one. 
Time  will  show  how  far  the  novel  position 
in  which  the  new-bom  Prince  will  be 
placed,  will  alter  the  historical  relation 
which  the  Crown  and  the  Prince  of  Wales 
liave  hitherto  borne  to  each  other.  The 
heir  apparent  by  the  practice,  if  not  the 
policy  of  the  constitution,  has  hitherto 
been  the  rallying  point  for  the  opposition ; 
and  we  shall  hereafter  see  whether  a  mo- 
therms  fondness  will  be  more  powerful  than 
« lather's  command. 

The  Prince  of 'Wales  has  always  been 
peculiariy  regarded  by  the  law.  He  is 
naually  made,  as  in  the  present  case. 
Prince  of  ^Wales  and  Earl  of  Chester,  by 
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special  creation  and  investiture ;  but,  as  the 
Queen's  eldest  son,  he  is  by  inheritance 
Duke  of  Cornwall  without  any  new  crea- 
tion.* 

Some  question  has  been  raised  as  to  the 
precedency  of  the  Prince  of  Wales,  so  far 
as  Prince  Albert  is  concerned;  but  this 
question  has  been  already  settled  by  the 
royal  warrant  of  the  5th  of  March,  1840, 
which  ordains  that  Prince  Albert  shall 
upon  all  occasions  and  in  all  meetings, 
except  when  otherwise  provided  by  act  of 
parliament,  have  and  enjoy  place  and  pre- 
cedence next  to  her  Majesty.  This  leaves 
the  question  unsettled  as  to  the  precedency 
of  the  Prince  Albert  in  the  House  of  Lords 
and  in  the  Privy  Council,  but  it  will  give 
his  Royal  Highness  rank  to  the  Queen  every 
where  else;  at  ceremonials  of  every  de- 
scription ;  at  royal  christenings,  marriages, 
and  funerals;  at  banquets,  processions, 
and  courtly  festivals ;  at  installations  and 
investitures;  at  all  religious,  civil,  and 
military  celebrations;  and  upon  all  other 
occasions  formal  or  social,  public  or  pri- 
vate, during  the  life  of  her  Majesty.  On 
all  such  occasions,  therefore^  Prmce  Albert 
will  rank  before  both  heirs  apparent  and 
heirs  presumptive  to  the  throne,** 

The  Qazette  of  the  7th  instant  contains 
an  order  of  her  Majesty  that  Letters  Patent 
should  pass  the  Great  Seal  for  creating  his 
Royal  Highness  the  Prince  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  (Duke 
of  Saxony,  Duke  of  Cornwall  and  Rothsay, 
Earl  of  Carrick,  Baron  of  Renfrew,  Lord  of 
the  Isles,  and  Great  Steward  of  Scotland), 
Prince  of  Wales,  and  Earl  of  Chester. 


•  8  Rep.  1;  Seld.  Tit.  Hon.  2,  5;  Lonuup 
V.  Holmden,  1  Ves.  sen.  294, 

b  See  the  question  of  Prince  Albert's  pre- 
cedency considered,  19  L.  O.  273, 370. 
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EXPEDIENCY  OP  A  DISTINCT  BAE 
FOR  EACH  COURT. 

We  adverted  in  our  last  Number*  to  the 
necessity  of  a  sepaiaCe  Bar  in  each  Court. 
The  exclusive  nature  of  the  Common  Pleas 
Bar,  (though  occasioning  difficulty  in  cases 
arising  from  the  Circuits,)  and  the  recent 
arrangements  in  the  Courts  of  Chancery 
are  calculated  to  promote  the  object. 

Some  hesitation,  however,  may  be  ex- 
pected amongst  Counsel  in  choosmg  their 
respective  Courts,  and  they  may  not  all  be 
able  to  come  to  an  immediate  determina- 
tion. For  instance,  in  the  list  which  we 
gave  at  the  commencement  of  last  Term  of 
the  Equity  Counsel,  a  few  alterations,  which 
we  subsequently  noticed,  took  place.'*  To 
thesp  alteration^,  however,  there  should  b^ 
some  such  lin^t  93  adopted  on  the  Circuits. 
A  Barrister  who  selects  his  Circuit  may 
change  to  another,  but  he  can  do  this  once 
only.  So  the  I^etropolitan  Leaders  should 
be  at  liberty  to  correct  a  mistaken  choice^ 
but  within  du^  limits;  and  we  have  no 
doubt  these  limits  will  be  properly  settled 
by  the  Members  of  the  Bar  themselves. 

There  m^y  be  difficulties  amongst  the 
JiCitderp  of  the  Common  Law  Bar  in  fol- 
lowing the  examples  we  have  mentioned; 
but  ve  trust  an  attempt  will  be  made  by 
the  next  Term  to  apportion  the  business  of 
the  Queen's  Bench  mi  the  Exchequer.  It 
is  cifi^  that  the  general  business  of  the 
Court  must  not  be  mipeded  because  a*  few 
favourite  Counsel  hold  briefs  in  several 
Courts  at  the  same  time.  An  Attorney  in 
a  difficult  or  important  case  is,  of  course^ 
desirous  of  securing  the  most  emi^ent 
Counsel,  so  long  83  the  preseAt  practice 
continues,  and  mil  take  his  chai^ce  of  th^ir 
being  present. 

We  have  received  some  suggestions, 
which  we  shall  notice  hereafter,  on  this 
subject. 


DISTRIBUTION  OP  JUDICIAL  BUSI- 
NESS IN  THE  EQUITY  COURTS. 

At  the  sitting  of  the  Court,  on  Wednesday 
the  8th  December,  the  l,ord  Chaneeilor 
said,  "  it  may  b?  useful  to  the  Bar  to  be  in- 
formed that  I  have  transferred  to  Vice 
Chancellor  KniglU  Bruce  some  of  the  causes 
that  were  set  down  before  the  Vice  Chan- 
cellor of  England.    Tlvey  wejre  those  set 

*  See  p.  88,  ante. 

^  We  understand  that  Mr.  IFakefield  ^^jmc^ 
tises  before  Vice  Chancellor  Wii^ram.  as  Well 
as  the  Vice  ChancellQr  of  England. 


down  in  Hilary  [Term,  and  this  transfer 
would  be  subject  to  arrangement  hereafter 
regarding  any  particular  cause.'* 

The  order  has  been  since  placed  up  in 
the  Be^trar's  Office,  apd  by  referring  to 
the  Cause  List,  at  p.  1 10,  post,  the  effect  of 
this  alteration  will  be  seen.  The  following 
is  a  copy  of  the  order : — 

The  Lord  Chancellor  has  directed  that 
the  causes  set  down  in  the  book  of  causes, 
to  be  heard  before  the  Vice  Chancellor  of 
England,  from  *'  Clifford  y.  TmreU  to  HaU 
Y.  Rawdon,"  both  inclusiye,  and  which 
were  set  down  in  Hilary  Term  last,  be 
transferred  from  such  book  to  that  of  the 
Vice  Chancellor  Knight  Bruce,  and  that 
they  be  heard  immediately  after  those 
already  set  down  befq^  ^  Vic^  Chan- 
cellor Knight  Bruce. 
E.  D.  C. 

Sth  December,  1841. 

LAW  OF  JOINT-STOCK  COMPANIES. 

TRANSPBR  OF  SHAaBS. 

Wb  have  already  collected  the  prindpal  cases 
relative  to  the  transfer  of  shares,  in  our  twen- 
tieth volume,  p.  1,  et  eeq.  We  t^en  shewed 
that  in  the  transfer,  the  regulations  of  the  com- 
pany mu/Bt  be  strictly  complied  with»  in  order 
to  uivest  the  holder  of  all  responsibUity :  any 
other  mode  of  transfer  wiU  not  constitute  aa 
equitable  n»ortgage.  JS^t  parte  hancoMler 
Canal  Company,  1  Dea.  &  Oh.  411.  Where 
the  act  or  deed  of  settlement,  by  which  the 
company  is  established,  provides  that  the  trans* 
fer  of  shares  shall  be  in  writing,  djaly  stamped, 
uud^  the  hands  and  seals  of  £>th  parties,  and 
the  clause  afterwards  calls  the  instrument  a 
"  deed  or  conveyance,"  and  "  adeeci  of  sale  or 
transfer,"  suqh  trana&r  must»  in  order  to 
satisfy  the  Statute  of  frauds,  be  by  deed ;  and 
an.  instrument  of  transfer  of  spaces,  executed 
by  the  proprietor  of  spcb  shares  with  the  name 
of  the  purchaser  in  blank,  and  handed  over  by 
him  to  the  plaintiff,  by  ¥rhom,  on  the  sale  of 
such  shares  to  the  de&ndant,  the  defendant's 
name  was  inserted  as  the  purchaser,  is  void. 
A  deed  with  the  name  of  the  vendee  in  blank 
at  the  time  of  sealing  and  deliveiy  is  void« 
Hibblewhite  v.  M' Marine,  6  M.  &  W.  200. 

In  a  more  recent  case,  the  circumstances 
were  these.  The  plaintiff  ^  the  moptb  of 
February,  1838,  entered  into  a  contract  with 
the  defendant,  through  their  respective  broker^ 
for  the  sale  of  thirty  shares  in  the  Bristol  and 
Kxeter  Railway,  at  ?/•  &«.'per  share,  and  the 
usual  contract  notes  passed  between  the  par- 
ties, no  time  being  mentioned  for  theoom- 
pletion  of  the  purchase*  On  the  3d  pf  Mi^rch* 
the  defendant  wrote  to  the  plaintiff's  brokers 
requesting  them  **  to  despatch  the  thirty  Qristol 
and  Exeter  shares  forthwith/'  and  they  repli^ 
the  same  da^,  *'we  herewith  send  yott' transfer 
of  thirty  Bnstol  a^d  ^etur  shf^M  in  Uaah." 
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This  was  accordingly  done,  and  the  purchase 
money  was  pwd.     Calls  were  subflSsquently 
made  on  these  sliares,  and  they  not  beinu" 
registered  in  the  name  of  the  defendant,  ana 
Che  pliuntiff  remaining  the  apparent  owner  of 
them,  he  was  compelled  to  pay  the  catts.    In 
aa  action  agunst  the  defendant  for  not  in- 
demnifying the  plaintiff  for  the  payments  and 
liabilities  in  respect  of  the  calls ;  it  was  held, 
that  under  the  above   circumstances,   there 
was  no  undertaking  implied  by  law  to  in* 
demnify  against  all  subseouent  calls,  nor  any 
evidence  of  such  an  undertaking  in  point  of  fact. 
We  extract  a  portion  of  the  judgment  of  Mr. 
Baron  Parke  as  to  this.     "  We  are  of  opinion 
that  under  the  circumstances  of  the  case,  there 
was  no  undertaking  implied  by  law,  to  indemnify 
against  all  subsequent  calls,  nor  any  evidence 
of  sttch  an  undertaking  in  point  of  fact.     On 
the  20th  of  February,  18^  the  contract  was 
entered  into,  which  was  simply  an  agreemant 
by  the  plaintiff  to  sell,  and  the  defendant  to 
bay  thirty  shares,  at  the  price  of  7L  6«.  per 
•hare,  no  time  being  specified  for  the  comple- 
tion of  the  purchase :  nor  was  there  any  such 
stipulation  m  the  contract  as  the  conveyance 
itself  would  have  contained  if  completed,  that 
is,  that  the  vendee  should  be  subiect  from  the 
date  of  it,  or  any  future  time,  to  the  conditions 
upon  which  the  vendor  held  them.    If  the 
ease  had  rested  upon  this  contract,  the  situa- 
tion of  the  parties  would  have  been  this :  The 
Jilamtiff,  after  she  win?  a  good  title  to  the  de- 
endant,  would  have  had  a  right  to  call  upon 
him  to  complete  his  purchase  in  a  reasonable 
time,  by  preparing  a  deed  in  the  statutory 
form ;  and  if  the  defendant  had  done  so,  the 
plaintiff  might  then  have  executed  it,  and 
reauired  the  defendant  to  do  the  same,  and  to 
deliver,  or  attend  with  him  to  deliver,  the  deed 
to  the  company,  that  a  memorial  might  be  en- 
tered into  and  indonied  on  the  deed  of  transfer 
pucsOMit  to  the  169th  section.     If  all  this  had 
been  doae,  the  plaintiff  would  have  been  no 
longer  liable  to  any  call ;  if  the  defendant  had 
refused  to  perform  his  part,  he  would  have 
■ttbjected  himself  to  an  action  for  the  non-p<;r- 
lormance  of  that  which  he  omitted  to  do{  and 
if  in  conseiinence  of  the  defendant's  breach  of 
lus  contract,  the  plaintiff  had  been  obliged  to 
pay  future  calls,  he  might  have  recovered  this 
suBonat,  by  way  of  special  damage  for  the  de- 
fendant's breach  of  contract.    But  in  this  case 
the  plaintiff  <fid  not  pursue  the  course  which, 
mccordinn^  to  law,  he  ought  to  have  done.    The 
defendant  appears  to  have  been  satisfied  with 
the  title,  ana  both  the  plaintiff  and  he  to 
bate  been  content,  the  one  to  deliver,  and 
the  other  to  accept,  a  transfer  with  the  name 
of  the  vendee  in   blank;    for  the  purpose, 
BO  donbl,  of  the  defendant  seUing  and  traas- 
tering  those  aharea  to  another,  and  filling 
in  the  name  of  some  subsequent  purchaser 
from  himarif  I  or  more  piofaahly  of  handmg 
over  the  initrnment  to  some  purchaser  firom 
bimsetf,  orreeeidng  the  price ;  for  the  shares 
wene  deaily  bonghl  on  Bpeoulation«    On  this 
occasion,,  when  this,  probably  the  customary 
eourse,  was  adopted  instead  or  that  which  the 


law,  !n  the  absence  of  custom,  presci^bes,  the 
plaintiff  might  have  indsted  that  he  would  not 
deliver  such  a  blank  conveyance  as  was  asked, 
which  might  postpone  indefinitely  the  actual 
conveyance  to  a  vendee,  unless  the  defendant 
would  indemnify  him  against  all  intermediate 
calls ;  and  if  that  had  been  done,  the  plaintiff 
would  have  been  safe ;  but  thb  he  omitted, 
and  there  is  no  trace  of  anv  evidence  of  such  a 
contract  having  been  made  or  contemplated. 
Tlie  truth  probably  is,  that  the  plaintiff  did 
not  think  of  this  future  liability  at  all,  or  if 
he  did,  he  thought  that  the  shares  would  be 
sold,  after  a  new  call,  to  a  purchaser  who 
would  take  the  amount  into  consideration  in 
fixing  the  price,  and  pay  the  calls  to  the  com- 
pany, in  order  to  get  the  transfer  completed. 
We  cannot,  therefore,  think  that  the  plaintiff 
and  defendant  ever  contemplated  such  an 
undertaking  as  the  declaration  in  this  case 
subscribes;  and  that  the  evidence  does  not 
warrant  the  Jury  in  drawing  an  inference  of 
any  such  engagement.  Does  the  law  raise 
any  such  contract?  We  think  it  does  not. 
The  plaintiff  by  his  neglect  to  get  the  convey- 
ance completed,  and  the  trans^r  entered,  be« 
comes  a  trustee  for  the  defendant  and  his 
assigns,  and  receives  the  profit,  and  must  pay 
the  outgoings ;  but  t)iere  is  no  authority  for 
saying  that  the  law  makes  any  promise  by  a 
ceitut  que  truii,  to  a  trustee  simply  to  repay 
all  that  the  trustee  may  pay  on  his  own  account, 
still  less  on  that  of  the  subsequent  ceHui  que 


truit.'*    Rule  absolute. 
7M.&W.6I7. 


tiumUe  v.  LangHon, 


JOINT  STOCK  nANKS. 

Where,  by  act  of  parliament,  a  joint-stock 
company  may  be  sued  through  the  medium  of 
their  public  officer,  he  is  the  proper  person  to 
be  sued,  and  not  the  directort,  eVen  where  the 
directors  are  chmged  with  a  gross  fraud ;  at 
all  events,  that  one  only  of  such  directors  ought 
not  to  be  made  a  party.  Pendieburv  r.  fKaiker, 
4Yo.&€oL4£4. 

OOMPIINSATION. 

A  mandiAmui  to  a  railway  company,  com* 
mauding  them  to  summon  a  juiy  to  assess 
compensation  to  a  claimant,  will  not  be  granted, 
where  It  appears  that  the  worka  calciuated  to 
damnify  the  cliumant  are  still  koad  fide  pro- 
ceeding, although  the  applicant  also  claims  for 
land  taken  by  tne  company,  and  considerable 
delav  has  taken  place  since  the  commencement 
of  the  works.  Mr.  Justice  Coleridge  said, 
'^  The  demand  here  made  is  for  compensation 
in  respect  of  the  land  which  is  taken,  and  the 
damage  done  to  that  which  is  left.  It  is  pot  to 
me  to  say,  whether  this  conduct  on  the  part  of 
the  company  does  not  amount  to  a  virtual  re- 
fusal to  give  cbmpensution.  I  confess  that* 
from  the  experience  1  huve  had  of.  these  nppli* 
cations,  I  have  no  doubt,  that  if  this  rule  was 
granted,  it  would  be  discharged.  An  applica- 
tion has  been  made  to  the  company  to  summon 
a  juiy  to  assess  the  vialue  of  the  land  taken, 
and  the  amount  of  the  injury  done  by  the 
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works  of  tbe  company ;  and  to  that  applicadon 
a  refusal  has  been  returned.  But  the  Court 
would  never  award  a  mandamw  where  the  re- 
fusal has  been  bond  fide,  and  the  company  were 
justified  at  the  time  in  not  granting  the  prayer 
of  the  application.  It  is  very  easy  to  say.  that 
it  is  sometimes  hard  on  claimants  not  to  be 
able  quickly  to  compel  the  company  to  give 
compensation.  Extreme  cases  may  be  hard 
on  one  side  and  on  the  other ;  as  it  would  be 
hard  on  the  company  that  a  landholder  should 
be  able  to  compel  the  company,  whenever  there 
is  a  cessation  of  the  works,  to  summon  a  jury 
to  assess  the  amount  of  damages  to  which  the 
landholder  is  entitled.  But  the  Court  would 
see,  whether  the  proceedings  of  the  company 
were  bond  fide.  Now,  I  find,  that .  on  the 
1 7th  Feb.,  there  was  a  great  deal  more  to  do ; 
and  the  company  were  still  digging.  Under 
such  circumstances,  1  think  the  Court  would 
say,  that  you  ought  to  wait  till  the  company 
has  done  all  the  damage  they  are  likely  to  do, 
and  then  a  jury  would  assess  the  compensa- 
tion for  the  whole.  I  dou*t  mean  to  say,  that 
if  a  month  or  six  weeks  hence,  it  appears  that 
this  is  done  maldfidle,  that  the  rule  would  not 
be  made  absolute :  but  I  think,  that  if  I  grant- 
ed the  rule  now,  on  the  present  state  of  facts, 
it  would  be  discharged.  It  cannot  be  supposed, 
that  the  company  could  be  proceeding  in  this 
way  by  sinking  their  works,  merely  to  put  off 
the  time  of  making  compensation  to  Mr. 
Parkes.  I  think,  therefore,  that  I  ought  not 
to  grant  this  rule.*'  Rule  refused.-* £^.rj9ar/^ 
Parkei,  9  Dowl.  614. 


EQUITABLE  MORTGAGE  BY  DEPOSIT 
OP  DEEDS. 


An  important  case  on  this  subject  was  heard 
by  Lord  Chancellor  CoUenham^  in  Trinity 
Term,,  to  which  we  lately  adverted.  Certain 
hankers  were  equitable  mortgagees  by  the 
deposit  of  title  deeds  under  a  written  agree- 
ment with  the  freeholder  of  certain  estates. 
Two  judgment  creditors  subsequently  issued 
writs  of  elegit,  and  entered  into  possession  of 
4he  property.  The  bill  charged  fraud  and 
coUnfdofi  between  the  freeholder  and  these 
judgment  creditors,  and  sought  to  establish  a 
priority  on  behalf  of  the  equitable  mortgagee. 
The  Vice  Chancellor  had  granted  an  order  for 
an  injunction  and  receiver  in  favour  of  the 
plaintiffs,  and  a  motion  by  way  of  appeal,  was 
made  to  the  Lord  Chancellor.  By  the  biU, 
the  claim  of  priority  rested  on  the  ground  of 
fraud  and  collusion.  These  being  denied,  and 
an  additional  affidavit  made,  the  order  of  the 
Vice  Chancellor  was  set  aside,  and  the  Court 
lield  that  there  was  no  case  made  out  to  in* 


terfere  with  the  defendant's  legal  title;  but 
the  general  question  whether  an  e^ui/ii^^^  m^rT- 
gage  bp  depoitt  of  deeds  can  be  defeated  bp  n 
subsequent  execution  of  a  Judgment  creditor, 
was  not  decided,  although  it  appeari*  that  the 
Lord  Chancellor  somewhat  inclined  to  the 
judgment  creditor. 

Mr.  J.  tFfgrnm,  Mr.  {?.  Turner,  and  Mr. 
F,  •/.  Halt,  supported  the  appeal,  and  cited  on 
behalf  of  the  defendant,  Metralf^y.  The  Arch^ 
bishop  of  York,  I  Myl.  &  C.  547 ;  S.  C.  4  Law 
Jour.  (N.  S.)  Chanc.  164;  Plumb  v.  Fluiu,  2 
Anstr.  4:^2. 

Mr.  G.  Richards  and  Mr.  R,  fFhittrorih, 
supported  the  order,  and  cited  on  behalf  of  the 
plaintiffs:  — ^jf /wrf<?  /Chott,  11  Ves.  609; 
Finch  V.  The  Earl  of  fFinchahea,  I  P.  Wms. 
277;  Mesttier  v.  Gillexpie,  11  Ves.  621,  640; 
Huguenin  v.  Baseley,  14  Ves.  273 ;  Burgh  v. 
Frnneis,  3  Sco.'636  n. ;  Averall  v.  fFadtf,  1  L. 
&  G.  252;  Brace  v.  The  Duchess  of  Martbo- 
rough,  2  P.  Wms.  491  ;  Machreih  v.Symmhns, 
15  Yes.  329,  360 ;  Casberd  ▼.  f^ard  and  AtUtr^ 
ney  General,  6  Price,  411. 

'fhe  following  are  the  principal  parts  of  the 
judgment  bearing  on  the  main  question, 

Tbe  Fjord  Chancellor, — ^The  plaintiffs'  case, 
as  made  by  the  bill  and  the  affidavits,  is  simply 
this,  that  having  had  dealings  with  a  person  of 
the  name  of  Cooke,  and  a  debt  having  become 
due  from  him  to  them,  be  deposited  certain 
title  deeds  under  an  agreement,  constituting 
undoubtedly,  as  between  themselves  and  Cooke, 
an  equitable  mortgage.  They  then  say,  that 
a  fraudulent  combination  was  formed  between 
Cooke  and  the  other  persons,  who  are  parties 
defendants  to  this  bill,  for  the  purpose  of  de- 
priving them  of  the  benefit  of  their  equitable 
mortgage ;  and  that,  although  there  was  no 
consideration,  no  debt  due  from  Cooke  to 
these  other  parties,  they  lurreed  there  should 
be  an  action  Drought,  and  then  judgment  con- 
fessed, and  an  elegil  issued,  so  as  to  put  these 
defendants  in  possession  of  die  premises,  which 
were  within  the  contract  for  the  equitable 
inortgao;e,  which  the  plaintiffs  claim.  The 
case  is  supported  by  the  plaintiffs'  affidavit, 
and  by  the  affidavits  of  several  other  persons, 
who  speak  to  detached  parts  of  the  case,  for 
the  purpose  of  supporting  the  title  to  the 
relief  sought  by  the  plaintiffs.  The  facts,  so 
far  as  they  are  stated  in  the  bill  for  the  purpose 
of  constituting  a  case  of  fraud,  are  denied  by 
the  defendants'  affidavits.  The  question  Is, 
whether  the  defendants  are  participators  in  the 
fraud,  so  as  to  affect  the  security  they  have  got. 
That  they  positively  deny ;  and'l  do  not  think, 
upon  the  affidavits,  much  doubt  remains,  but 
that  they  were  bond  fide  creditors  of  Cooke. 
Cooke  may  have  intended  to  have  given  theai 
a  benefit,  and  to  secure  their  debts  in  pnsfer« 
ence  to  others,  and  there  may  have  been  thai 
degree  of  understanding  of*  fraud  between 
Cooke  and  themselves,  as  will  invalidate  their 
title.  As  against  the  phiintift,  there  may 
or  may  not  be  fraud,  as  the  lactf  may  turn 
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out;  but  these  affidavits  negative  all  such 
allegation  of  fraud,  as  far  as  concerns  them. 
According  to  the  representation  made  to  roe 
of  the  ground  on  which  the  Vice  Chancellor 
put  his  order,  he  proceeded  upon  this,  viz. 
that  the  defendants  had  not  denied  that  they 
knew  of  the  plaintiffs'  equity.  If  they  knew 
of  the  plaintiud'  equity,  and  took  a  legal  inte- 
rest, with  a  knowledge  thereof,  undoubtedly 
they  could  not  hold  that  legal  title  to  the 
prejudice  of  the  equity.  Now,  the  case  comes 
on  before  me,  and  I  think  his  Honor  would 
not  have  made  his  order  in  absence  of  denial 
of  that  which  was  not  clearly  charged  by  the 
bill,  and  which,  in  fact,  in  the  shape  and  form 
in  which  the  plaintiflfs  brought  on  their  case, 
did  not  constitute  part  of  their  case.  I  have 
now,  however,  an  affidavit  in  order  to  supply 
what  the  Vice  Chancellor  thought  necessai7 
for  the  defendants'  case.  I  have  an  affidavit 
made  by  the  defendants,  in  which  they  nosi- 
tively  deny  (whether  it  is  true  or  false  I  nave 
no  means  of  ascertaining,  but  I  am  bound  to 
give  crectit  to  it,  there  being  nothing  against 
which  it  is  to  be  balanced)  any  kno\vleage  or 
notice  of  the  plamtiffs'  equity  at  the  time  when 
they  obtained  this  legal  right  to  hold  posses- 
sion by  virtue  of  this  eieg^it.  According  to  the 
case  made,  therefore,  the  bill  praying,  not 
that  the  plaintiffs  might  be  declared  to  be 
entitled  in  equity  in  preference  to  the  elegiti, 
but  that  the  elegiti  may  be  declared  fraudulent 
and  void,  as  well  as  the  proceedings  which  led 
to  those  eiegitt,  I  am  bound  to  say,  that,  upon 
the  evidence,  as  it  now  stands,  there  is  no 
case  made  out  to  interfere  with  the  defendants' 
legal  title. 

At  the  bar,  however,  in  the  argument,  a 
totally  different  turn  was  given^  or  attempted  to 
be  given,  to  the  plaintiffs'  case.  It  was  at. 
tempted  to  be  said,  that  at  law,  independently 
of  the  quettion  nf  fraud,  the  plaintiffs  had  a 
preferable  title  to  the  defendants.  Now  if  that 
be  so,  it  is  quite  immaterial  to  the  plaintiffs, 
whether  the  elegits  were  fraudulent  or  not.  In 
short,  it  would  be  a  hopeless  piece  of  fraud  to 
manufacture  that,  which,  when  manufactured, 
would  have  no  effect  against  the  plaintiffs' 
equity.  It  is  clear,  therefore,  that  was  not  the 
ground  on  which  the  bill  was  filed,  and  yet  the 
bill  prays  that  this  judgment  and  elegit  may  be 
set  aside  as  fraudulent  and  void  as  against  the 
plaintiffs,  with  which  the  plaintiffs  had  nothing 
whatever  to  do,  if  they  stood  in  the  situation 
in  which  they  had  a  preferable  equity — an 
equity  which  would  give  them  a  preferable 
title  as  against  the  title  now  claimed  by  the 
defendants.  It  is  quite  sufficient  for  the  pre- 
sent purpose  to  sa^,  that  is  not  the  case  made 
by  the  plaintiffs ;  iC  is  not  made  in  argument 
before  the  Vice  Chancellor,  and  is  only  sug- 
gested when  it  comes  to  be  argued  before  me. 
1  therefore  abstam  from  going  further  into  the 
matter  than  to  say,  that  if  the  bill  had  been 
framed  for  that  purpose,  and  the  claim  of  the 
plaintiffs  founded  on  that  supposed  equity,  I 
should  have  jrequired  a  great  deal  more  to  have 
satisfied  me  of  the  validity  of  that  equity,  be- 
fore i  could  interpose  by  mterlocutory  order  ,* 


because  I  find  these  'd^cndant  In  possession 
of  a  legal  title,  although  nut,  to  all  intents  and 
purposes,  an  estate,  yet  a  right  and  interest  in 
the  land,  which  under  the  authority  of  an  act 
of  parliament,  they  had  a  right  to  hold,  the 
elegit  being  the  creature  of  an  act  of  parlia- 
ment, and  therefore  they  have  a  parliamentary 
title  to  hold  the  lands  against  all  persons,  un- 
less a  case  of  equity  should  be  made  to  induce 
thi:>  Court  to  interfere. 

I  was  a  good  deal  struck,  at  the  time  it  was 
quoted,  with  that  case  decided  in  the  Exche- 
quer— decided  by  a  high  authority,  and  evidently 
after  very  considerable  pains  taken  to  ascer- 
tain  the  state  of  the  law  on  that  subject  (I  mean 
the  case  of  Ctuberd  v.  fVard  and  the  Attorney 
General^  6  Price,  411,  decided  by  Richards,  C.  B„ 
in  the  Exchequer) ;  and  I  was  very  much  re- 
lieved when  I  read  that  case,  because  I  observe 
the  Chief  Baron  puts  it  entirely  upon  this,  viz. 
that  it  was  a  contest  between  the  two  eouities ; 
there  was  no  debt  of  record  due  to  the  Crown, 
but  only  a  mere  equitable  debt  due  to  the 
Crown,  and  therefore  it  was  no  contest  between 
a  legal  title  and  an  equitable  claim,  but  between 
two  equities;  and  therefore  as  between  two 
equities  the  prior  equity  was  of  course  to  be 
preferred.  I  am  glad  to  find  that,  because  I 
should  have  founa  great  difficulty  if  the  trans- 
action had  been  otherwise,  to  have  understood 
on  what  ground  the  Court  proceeded;  but, 
assuming  the  Court  to  have  been  right  in  that 
view  of  the  nature  of  the  debt  due  to  the  Crown, 
it  does  not,  in  the  least,  operate  on  the  question 
now  before  the  Court. 

However,  1  do  not  enter  further  into  that 
than  to  explain  what  I  find  to  be  the  result  of 
the  case  of  Casberd  v.  f^nrd  and  the  Attorney 
General,  It  is  quite  sufficient  for  the  present 
purpose,  that  the  plaintiffs  have  failed  in 
making  out  the  case  on  which  they  ask  for  the 
interposition  of  the  Court ;  and  I  am  therefore 
of  opinion,  the  Vice  Chancellor's  order  must 
he  discharged.  fFhitworth  v.  Gaugain,  19 
Law  Journal,  31 7. 


EXAMINATION  FOR  THE  DEGREE  OF 
BACHELOR  OF  LAWS  AT  THE  LON- 
DON  UNIVERSITY. 

Monday,  November  8, 1841. 

Examiner,  Mr.  Gratbv^ 

BLACKSTONk's  COUMBNTAnm. 

Morning  Examination^ 

L — Give  a  general  statement  of  the  arrange, 
ment  adopted  by  Blackstone  in  his  Commen- 
taries. 

II.— 1.  Enumerate  the  various  pacts  of  the 
unwritten  law.  2.  State  the  legal  requisites  of 
a  particular  custom,  and,  3.  explain,  by  ex- 
ample, how  a  custom  may  be  vitiated  by  an 
interruption  of  the  right,  as  distinguished  from 
an  interruption  of  the  possession. 

III. — I.  What  are  the  component  parts  of 
the  Canon  Law  of  Rome  ?  2.  To  what  spedea. 
of  canons  doea  the  Statute  25  Hen.  8,  c.  1 9^ 
relate  h    3.  Of  what  force  are  the  canons  of' 
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)603?    4.  Explain  the  conithiiliOB  of  ecde* 
uastical  convocations  in  England, 

IV.— I,  Give  an  historical  account  of  tUe 
law  as  to  the  diMrati<Mi  of  parliament.  2.  In 
what  case  is  a  dissolved  najrliament  revived  ? 
d,  tiow  soon  after  tho  determination  of  a 
former  parliament,  must  a  new  one  be  sum- 
moned? 4.  Give  instanceiB  of  parliaments 
which  have  sat  without  summons  from  the 
Crown.  5.  What  practical  checks  exist  to  pre- 
vent tbe  continued  administrat|oa  of  govern- 
ment without  the  assembling  of  parliament? 

V. — L  Explain  the  doctnnes  of  the  consti- 
tution with  respect  to  royal  succession.  2.  State 
the  leading  provisions  of  the  Bill  of  Rights  and 
of  this  Act  (H  Settlement. 

VI.-*  1.  Explain  th<%  prerogadve  of  tbe 
Grown  as  to  lunatics  and  iaiots ;  2.  as  to  trea- 
sure-trove, distinguishing  the  case  when  things 
found  belong  to  the  finder ;  3.  as  to  the  right 
of  making  certain  kinds  of  erections  on  the 
lands  of  subjects.  4«  Mention  th^  remedies 
of  a  subjoct  IE  case  of  invasions  of  his  rights 
by  the  Crown.  . 

VII.— -1.  Explain  the  law  of  allegianoe. 
^,  State  the  disqualifications  of  aliens.  3.,  Dis- 
tiziguish  between  denizens  and  naturalised 
persons. 

.  VIII.— I.  Define  the  extent  of  the  husbaAd's 
liability  for  the  acts  of  his  wife  during  the  co- 
Tert^cet  and  2.  exjplain  th(e  principles  upon 
which  his  liability  is  founded  in  the  several 
cases  specified. 

IX^a — 1.  How  are  corporations  created? 
2.  Enumerate  the  powers  wbictu  according  to 
filackstoqe,  are  incident  to  all  corpocatiions 
aggregate.  3.  DistiDguish  the  several  kin4s  of 
corporations^  and^  4,  state  the  piinciples  which 
determine  the  person  in  whom  the  right  of 
visitation  resides. 

X.^-1.  Dbtiuguish  between  things  real  and 
things  personal.  2.  Explain  the  words,  land, 
tenement,  hereditament.  3.  Distim^uish  be- 
tween corporeal  and  incorporeal  hereditaments. 
XI. — I .  Distinguish  between  common  appen- 
dant and  common  appurtenant;  2.  between 
rent-service,  rent-charge,  and  rent-seek. 

XII.— I.  Explain  the  words  boc-land  ;  folc- 
land  ;  2:  the  origin  of  copyhold  tenure  j  3.  the 
origin  of  manors. 

XIII. — Explain  the  principal  legal  distinc- 
tions between  conveyances  operating  at  com- 
mon law  and  conveyancea  operating  under  the 
Sutute  of  Uses. 

XIV.  — 1.  Distinguish,  between  remainder 
and  reversion  j  2.  between,  vested  and  contin- 
gent remfdader;  3.  between  remainder  and 
executory  devise, 

Afternoon  Examination, 
I.v^l,  Enumerate  the  modes  of  redressing 
private  wrongs  by  acts  of  the  parties.    2.  In 
what  case  is  entry  on  the  land  ot  a  third  person 
for  the  purpose  of  recaption  lawful  ?    3.  What 
things  are  privileged  from  distress? 
II. — Explain  the  doctrine  of  remitter,. 
111.— 1.  Distinguish  Courts  of  Record  from 
Courts  not  of  Record.     2.  In  what  cases,  have 
tho  Courts  of  King's  Bench,  of  Common  Pleae* 


and  of  Exchequec  req>ectiTel]i^  eadusife  inrift- 
diction  ?  3.  Explain  the  nature  of  (a)  niffiidv- 
m«#  ;  (6)  prohibition ;  (0  ^^  ujarranto. 

IV. — ^Explain  tbe  different  effects  of  pro- 
ceeding in  cases  of  libel  (a),  by  action ;  (5)  l^y 
indictment ;  {c)  by  criminal  information. 

v.— 1.  Relate  the  history  of  the  Habeas 
Corpus  Act.  2.  What  alteration  was  made, 
by  analogy  to  that  act,  in  the  practice  of  re- 
turns to  the  writ  of  Habeas  Corpus  adiubjicU 
endum  at  Common  Law  ? 

VI.— When  is  the  action  of  trespass  appHca- 
ble,  and  when  a  special  action  on  the  case  ? 

VIL— Explmn  the  fictions  of  the  ordinary 
action  of  ejectment. 

VIII. — I.  What  is  a  departure  in  pleading, 
and  what  is  duplicity  ?  2.  When  is  a  new  as- 
signment expedient,  and  when  may  matter  be 
pleaded  puii  darrein  continuance  f 

IX. — Mention  seme  of  the  advantages  and 
defects  of  trial  by  jury  in  civil  and  criminal 
cases. 

X. — Explain  the  principal  differences  be- 
tween Courts  of  Common  Law  and  Courts  of 
Equity  in  modes  of  proof,  modes  of  trial,  and 
modes  of  relief* 

XL-— What  are  the  principal  rules  whidi 
limit  the  reception  of  evidence  ? 

XI L — 1.  Explain  nonsuit,  spedal  verdict^, 
special  case.  2.  State  the  grounds  for  arrest 
of  judgment ;  for  repleader. 

aIII. — ^What  are  the  chief  provisions  relat- 
ing to  high  treason  of  the  statute  25  Edw.  3^ 
c.  2?  2.  Explain,  by  example,  the  judicial 
construction  placed  upon  the  words  "com- 
passing or  imagining  the  death  of  the  king :" 
''levying  war  against  the  king."  3.  What  are 
the  peculiar  rules  of  evidence  in  cases  of  high 
treason  ? 

XIV.  — Define  conspiracy;  affray;  riot; 
rout ;  unlawful  assembly. 

\To  be  continued^ 


NOTES  ON  SHARP  PRACTICE. 

Mr.  Editor, 
If,  as  an  old  stager,  I  can  ^ive  any  of  your 
youthful  readers  (also  practitioners)  a  oseluL 
uint,  which  may  prevent  their  being  wrecked 
upon  the  straits  of  sharp  practice,  \\  will  al- 
ways gjve  me  pleasure.  The  following  just 
occur  to  me :  One  of  the  manoeuvres  now 
rife  for  guning  time,  creating  delay,  expenoe^ 
and  vexation,  is  changing  the  venue  to  the  da* 
pendant's  locality,  perhaps  two  or  three  kuiii» 
dred  miles  off,  throwing  the  matter  over  to  the- 
spring  assizes,  giving  the  defiDndant  in  the  in*, 
terim  the  benefit  of  the  insolvent  aet,  or  bank» 
rupt  act,  or  any  other  of  the  numerous  modes, 
by  which*  (by  our  reformed  ayst^n  of  laws)  a 
defendant  is  allowed  to  evade  the  payment  of 
his  debts. 

To  ^uard  against  this,  the  solicitor  sboild 
ascertain,  before  declaring  where  the  caiiise  of 
action  arose.  If  for  goods ;  where  they  were 
deliveredy-T-if  at  any  wharf,  canal,,  or  booking 
o^ee  iur  I^ndm  or  Afiddieeedp;  let  him  1^ 
his  cause  Uk  vihkk  of  these  coiwtiea  they  wem 
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clHMgv6  tbe  venue,  the  pbtlAtiffU  ioRcitor  can 
tif4M  &ritkg  it  back,  effect  ft  countermarch,  aod 
wUI  not  get  Into  disgrace  with  his  client,  in 
Oona^qiienxre  of  being  ot^er-^dach^d  by  an  inge- 
urous  o^F^uent. 

While  these  tricks  of  dubtlety  dre  (to  tbe  dl^- 
graee  of  our  law)  pari  of  our  code  of  pf  actic^, 
hdwerer  the  honounlble  ptactftioner's  mind 
tuayrevoh  at  the  disagre^ble  tasic,  he  must 
ent^r  hito  their  details,  and  prepare  himself 
for  the  odious  conflict;  that  &e  may  not  be 
worsted  by  a  cunnmg  adversary. 

The  attempts  now  daily  made  at  chambers 
to  upset  judgmeht^  are  or  tbe  most  desperate 
kincf.  It  most  cased,  where  a  pstrty  is  too  late 
to  plead,  or  a  plea  is  forgotten,  some  notable 
fight  is  got  up  to  upset  the  judgment.  I 
lately  employea  a  bignly  fe^ectable  solicitor 
in  the  coantry»  to  derve  the  various  proceedings 
in  a  cause,  who  Wrote  me,  with  much  precision 
and  accni^y,  adffsin^  me  that  he  had  served 
each  oti\itmpetionnUp  oh  the  defendant,  never- 
theless, the  defiftndant's  attorney's  agents  at- 
tettipted  to  upset  my  jtid]^ment,  oU  an  affidavit 
of  the  defendant,  that  notice  of  declaration  was 
not  served  on  him  tffl  two  days  after  the  tim'6. 
Bf  y  respectable  agent  (an  attorney  of  nearly 
twcntjr  years  standing)  contriidicted  this  b)r 
affidavit,  and  the  learned  Judge  dismissed  the 
apuDcation  with  more  iahg  froid  than  Judged 
AUsEU  Park,  or  Bayley,  the  patriarchs  of  ttie 
old  school,  would  have  shewn  at  such  a  vile 
attempt.  The  defendant's  attorneys  in  town 
were  respeictable  men,  but  they  were  ''only 
agenti.** 

Yoim^  attorneys  who  can  only  make  their 
tray  by  diligence,  attention  to  business,  and 
abiliCv  to  cope  with  this  sort  of  practice,  ci(nnot 
now  be  too  careful,  too  minute  in  all  thtir  pro- 
ceedings,—actual  acquaintance  with  practice 
is  the  desideratum,  as  all  the  study  or  all  the 
theoretical  essays  on  practice  will  not  render 
them  fit  to  cope  with  the  gentry,  whose  jollities 
enliven  the  taverns  in  tbe  n^ghbourhood  of 
Chancery  Lane,  and  whose  chicaneries  puzzle 
the  learned  uf  Serjeant's  Inn.  Civis. 


MOOT  POlNtS. 

WARRANTY  OF  A  U0R8B. 

Ih  the  Legal  Observer  of  the  9th  Oct.  p.  467, 
there  is  a  case  on  the  warranty  of  a  horse^ 
Brtjwn  V.  £lkington,  8  Mce.  &  Wels.  132,  in 
which  Lord  Abkngei'  in  summing  up  told  the 
jiny  that  a  defect  in  the  form  of  the  hock 
wikich  had  not  occasioned  lameness  at  the  time 
t^  tbe  sale,  although  it  might  render  the 
animal  more  liable  to  become  lame  at  some 
faturs  time,  i^ai  no  breach  of  the  warranty. 
Now  the  case  of  Mdrgetson  v.  fTright,  8  Bing. 
454,  appears  to  me  to  be  at  variance  with  the 
aborecase.  In thie cafie olB^argetsonv.  fFrlght^ 
Ae  defendant  warhinted  a  horse  souQd  wind 
and  limb  af  the  time  tfthi  contract.  The  horse 
8l  that  time  had  a  splint  on  his  off  fore  le;(, 
vbiUe  to  the  pTe^tiff,  and  from  the!  effects  of 
iR^ldch  he  afterwards  became  lame.  In  an  action 
Oft  thfr  wttfTsntf,  the  j^  found  that  he  had 


iD^pbn  tiim  hX  xt^  tiftie  of  sale  the  it^i%  of  th* 
soundness,  4nd  gave  their  verdict  for  th^  pltti&~ 
tiff,  and  hefd  that  the  splint  was  an  uhsoUilff' 
n^s  to  which,  the  wari^nty  extended.  Tlite 
warranty  in  this  c^e  was  ^Mr.  MaTgclisOh 
agrees  to  biiV  Kir.  tv^riglit's  Kdtse  'Sfempsori;' 
and  to  p^y  hihi  40f.  on  the  deKVery  of  the 
horse,  and  the  further  sUM  of  60/.  on  May^day 
next,  and  also  to  give  Mr.  Wright  10/.  a  ttti^e 
for  the  first  five  Smles  the  btir^e  ^hall  y^m  a 
race  in  1830,  dhd  the  said  Mr.  Wilgk  doth 
hereby  warrant  the  said  hor^e  i<y  be  sound 
wind  and  limb  At  this  tirke*'  Tt/tdal,  G.  J.,  ih 
delivering  jUdgirfent,  fiaid  (in  the  latter  part  Of 
il)  "  on  the  former  motion,  our  att^hfiofr  WiU 
not  called  to  any  evidence,  if  any  such  trris 
given.  Its  to  the  different  mttUre  a6d  c6n^ 
qiiences  6f  splints,  which  th^  learned  jtidgfe 
reports  to  have  been  given  upon  the  preset 
occasion ;  bi^  it  now  appears  thalt  sOnrt  spliirts 
cause  lamenesd,  and  others  do  not,  and  thai  thb 
consequence  of  a  splint  cimnot  be  at^parettt  itt 
the  time,  like  the  loss  Of  an  e^e  ot  toy  vistbte 
blemish  ot  defect  tlo  the  commdn  obseftvef. 
We  therefore  think,  that  by  the  termi  of  tAft 
written  warranty,  the  partfes  m^ant  thii  vWs 
not  a  splint  at  th&t  time  i^Hicfr  wotAd  be  the 
cause  of  future  lamene^d,  and  that  the^  Jtirjr 
have  found  that  it  wtfs.  We  think  the  waf  rarity 
was  broken."  The  general  rule  I  think  seems 
to  be,  that  when  the  defect  is  manifest,  to 
which  the  attention  of  the  party  is  direeted  aft 
the  time  of  the  bargain,  a  general  t^^tttttf  of 
soundness  wiU  not  be  deemed  to  extet^d  it  it ; 
but  as  some  splints  Cause  lamehes^,  atfd  Cher's 
do  not,  a  splmt  i^  not  one  of  ihoM  piatent  de- 
fects against  which  a  warr ailtj  is  it<opertrtive  i 
and  inasmuch  as  some  curbv  hocks  produce 
lirmcness,  and  others  do  not,  f  think  they  ought 
to  be  classed  amongst  those  pntettt  defects. 

it  the  difference  between  these  two  ca^es  il 
nO  disfereprincy,  1  shall  be  extremely  gkd  to  be 
etilightened  on  the  subject.  H. 

DBBD  BXBCtTTBD  WITHOUT  DATE. 

A  deed  of  conveyance  of  premises  by  leas^ 
and  release  w&f  prep>ie^ed  and  signed  by  the 
necessHry  parties,  Out  the  dttie  tetu  lift  htanh. 
It  has,  liowever,  been  Registered ;  both  vertdot 
and  purchaser  are  dead,  both  leaving  wills,  h 
such  a  deed  valid  in  its  present  state,  so  tt  tO 
enable  the  devisee  or  heir  at  law  of  the  purchaser 
to  sell ;  and  if  not,  what  course  must  be  adopted 
to  perfect  it  \ 

A  Constant  Abadbr. 

MBRGBR  OF  TBR&I. 

With  reference  to  the  question  of  4^  ^*  Cn* 
on  this  head,  in  numb^er  ^86  of  tbe  Lej^ai 
Observer,  I  aqi  equally  unable  with  him 
to  find .  a  decision  in  point,  but  an  opinion 
may  perhaps  be  arrived  at  by  a  consider- 
ation of  the  principles  on  whidh  this  branch 
of  the  law  is  founded.  The  foundation  of 
those  principles  is,  that  the  partieohir  estate 
and  the  reversion  must  meet  in  one  and  the 
same  person,  and  come  in  one  and  the  same 
right.    What  is  the  fact  in  the  case  in  question  ? 
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The  tenn  of  tst  hundred  yean  is  rested  in 
Joseph  D.,  whilst  the  reversion  in  fee  is  devised 
to  Joseph  D.  and  Augustus  D.  This^  it  is  plain, 
is  not  a  meeting  or  coincidence  in  one  and  the 
same  person,  and  it  is  obvious  that  the  rights 
attached  to  those  estates  are  diflferent«  I  am 
therefore  of  opinion,  that  the  term  of  five 
hundred  years  is  not  merged  but  still  subsisting, 
both  at  law  and  in  equity ;  but  even  if  this  were 
held  to  be  a  merger  at  law,  I  still  think  it 
probable  that  it  would  be  held  other^vise  in 
equity.  I  find  it  laid  down,  with  reference  to 
tMs  very  subject  of  merger,  that  *•  Courts  of 
Equity  look  into  the  beneficial  interests  and 
views  of  the  parties,  and  do  not  regard  whether 
the  estate  is  so  strictly  in  the  same  person  or 
in  different  persons."  Equity,  bearing  in 
mind  this  pnndple,  could  not  but  see  the 
manifest  hardship  which  Joseph  would  suffer 
in  being  compelled  to  share  with  Augustus  an 
estate  which  belonged  solely  to  himself;  and 
in  addition,  losing  the  amount  for  which  that 
estate  was  a  security,  which  wpuld  be  the  con- 
sequences of  this  being  considered  a  case  of 
merger ;  and  it  would  therefore  be  governed 
in  its  decision  by  the  intention  of  the  testatrix, 
which  intention  it  would,  I  think,  jud^e  to  be 
this — ^viz.  that  the  two  brothers  should  have  the 
estate  in  fee,  subject  to  Joseph's  mortgage,  it 
being  no  part  of  her  wishes  that  Joseph  should 
be  deprived  of  his  mortgage  money;  and 
equity  would  in  accordance  with  this  view  of 
the  testatrix's  intentions,  decree  perhaps  to  the 
effect  that  the  mortgage  should  be  paid  off  out 
of  the  whole  estate,  and  that  the  latter  should 
then  belong,  as  devised,  to  Joseph  and  Au- 
gustus as  tenants  in  common.  This  brings  me 
to  the  question  "  whether  Joseph  is  entitled  to 
receive  the  whole  or  only  half  of  the  mortgage 
money."  This  depends  on  whether  the  de- 
vised estate  ia  expressly  burdened  with  pay- 
ment of  the  mortgage,  if  it  be,  Joseph  and 
Augustus  as  joint  owners  of  it,  will  h»ve  to 
bear  the  charge  in  equal  proportions ;  in  other 
words,  Joseph  will  be  entitled  to  receive  half 
the  mortgage  money  from  his  brother ;  but  if 
the  estate  be  free  from  the  charge,  the  devisees 
have  a  right  to  call  upon  the  executors  to  dis- 
charge the  incumbrance  out  of  the  general 
assets  of  the  testatrix,  and  in  that  case  Joseph 
will  be  entitled  to  the  whole  of  the  mortt^age 
money.  J.  R. 


I  attention  was  forcibly  arrested  by  tbefoUowiag 
remarkable  dictum,  with  which  that  eminent 
jud^e  prefaces  his  decision  on  the  points  im- 
mediately before  him,  "  we  know  nothing  ^ 
teparate  use  eacept  m  anticipating  future  cooer^ 
tare."  I  presumed,  perhaps  too  hastily,  that 
his  lordship  meant  that  Courts  of  Equity,  which 
to  use  his  own  strong  expression,  had  in 
establishing  a  separate  estate  in  favour  of  the 
wife,  "  violated  the  laws  of  property  as  between 
husband  and  wife,"  would  not  extend  their 
protection  to  a  settlement  or  gift  made  by  a 
third  party  to  the  separate  use  of  a  woman 
already  under  coverture,  against  the  husband's 
consent,  and  in  derogation  of  the  common 
law,  which  invests  him  with  whatever  she  ac- 
quires during  marriage,  and  I  began  to  search 
for  cases  where  equity  had  treated  a  separate 
estate  so  created  upon  a  different  principle 
from  that  which  it  applies  to  gifts  or  settlements 
to  the  separate  use  of  the  wife,  made  either 
by  the  husband  or  by  others,  with  or  without 
his  concurrence,  direct  or  implied,  dafore  mar^ 
riage.  None  such  have  I  fuun(^  and  probably 
have  been  misled  by  my  imperfect  understand- 
ing of  the  subject  into  an  erroneous  inter- 
pretation of  the  late  Lord  Chancellor's  mean- 
ing; though  it  certainly  does  strike  me,  that 
to  permit  a  third  party  to  interpose  between 
husband  and  wife,  and  by  deed  or  will  to  create 
a  separute  estote  for  the  latter,  is  to  give  to 
strangers  a  fearful  power  to  affect  the  relation 
subsisting  between  them,  and  it  may  be,  to 
tempt  the  woman  thus  rendered  independent 
of  her  husband,  to  desert  and  set  him  at  de- 
fiance. Be  that,  however,  as  it  may,  I  feel  it 
verv  difficult  to  reconcile  the  dictum  in  question 
with  the  doctrine  to  be  found  in  must  other 
modern  cases,  on  tbe  subject  of  separate  use. 

A  Studbnt. 


SELECTIONS 
FROM  CORRESPONDENCE. 


8KPARATB  USB. 

In  the  course  of  a  somewhat  extensive,  but 
nnassuted  reading  of  those  cases  in  equity^  on 
the  authority  of  which  a  married  woman  is 
enabled  to  nave  and  enjoy  a  separate  estate 
without  regard  to  those  rules  of  law,  which 
would  otherwise  govern  the  rights  of  property 
as  between  husband  and  wife,  1  have  recently 
come  to  Lord  Cottenham'i  Judgment  in  Scar^ 
doroughy.  Barman  and  Tullett  and  jlrmstrong, 
reported  with  such  evident  care  and  fidelity  in 
the  Legal  Observer,  vol.  19,  p.  263;  and  my 


SUPERIOR  COURTS. 
Earli  Cbanrdlor'il  Court. 

JOIHT  STOCK  BANK. — BANKRUPT  PARTNER. 

RIGHT  TO  PROVB, 

j1  partner  in  a  banking  company  formed,  in 
punuunce  of  the  act  7  Geo,  4,  <?.  46,  kept 
an  account  with  the  bank  a#  a  cuetomer, 
and  having  become  bankrupt,  the  company 
was  declared  entitled  to  prove  the  bdlunee 
of  his  accftunt  against  hit  estate. 
This  was  a  petition  of  appeal  and  case  from 
the  Court  of  Review.    It  appeared  that  Ro- 
bert Caldecott,  who  had  been  declared  a  bank- 
rupt, bad  been  a  partner  in  "  The  Commercial 
Bank  of  England,"  and  kept  an  account  as  a 
customer  with  that  bank  up  to  the  time  uf  his 
bankruptcy.     The  reg^istered  officer  of  the 
banking  company  apphed  to  the  commissioners 
to  admit  him  to  prove  a  large  balance  due 
from  the  bankrupt  in  his  banking  account  as  a 
customer.     The  account  was  unsettled,  but 
the  balance  in  favour  of  the  bank  was  not  de. 
nied.     The  commissioners  refused  to  allow 
the  proof,  on  the  ground  that  the  bankrupt 
was  a  partner  in  the  bank.    The  public  officer 
of  tht  bank  petitioned  the  Court  of  JHeview, 
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and  that  Court  allowed  the  proof.  The  as- 
siffneea  now  appealed  against  that  decision. 

Mr.  Swamian  and  Kir.  Ratseii,  for  the  pe- 
tioners. 

Mr.  RickiNrds  and  Mr.  Anderdon  for, the 
commercial  bank.  The  arguments  applied  to 
the  construction  of  the  acts  7  Geo.  4,  c  46» 
and  1  &  2  Vict.  e.  96,  and  also  to  the  general 
rule,  that  until  the  general  partnership  ac- 
counts should  be  taken,  there  was  no  legal 
debt.  The  cases  referred  to  were  £»  parte 
Haii,  Ejt  parte  Laic,  and  Ea  parte  Suape,  all 
reported  in  Montague  and  Chitty. 

The  Lord  Chancellor  wus  of  opinion  that  the 
case  feU  within  not  only  the  spirit  but  the 
terms  of  the  two  acts  referred  to.  It  appeared 
to  the  legblature  that  if  these  large  companies 
were  to  be  fettered  by  the  rules  of  law  aud  equity 
applicable  to  parties  in  ordinary  circumstances, 
it  would  be  impossible  for  them  to  carry  on  their 
business,  and  therefore  the  legislature  iuterfered 
by  express  enactments  to  permit  the  companies 
to  deal  with  their  partners  us  if  they  were 
strangers,  lliis  power,  by  the  act  of  /  G.  4, 
was  extended  to  ail  proceedings  at  law  aud  in 
equity,  including  proceedings  in  bankruptcy. 
The  act  of  Victoria  recognised  the  principle  of 
the  former  act  and  extended  its  powers.  He 
was  satisfied  that  the  decision  of  the  Court 
of  Review  was  right  in  allowing  the  proof,  and 
Le  dismissed  the  appeal  with  coses. 

In  re  Caldecott,  u  Bankrupt,  at  Westmiuster, 
M.  T.  1841. 

XXCBPTIONS.  —  PRACTICB   IN   TBB   MASTER'S 
OFFICK. — BOND  DBBT.— CONSIDERATION. 

h  ii  not  the  practice  in  the  Master'i  office, 
to  reouire  proof  of  a  bond  dtbt  bp  ajfittavit, 
aiofa  simple  contract  debt.     All  that  the 
Musters  require  is  proof  of  the  execution 
of  the  bond.     But  if  the  consideration  is 
impeached,  they  ought  to  inquire  into  its 
legality. 
This  was  a  hearing  of  exceptions  to  the 
blaster's. report.    The  bill  was  Aled  for  the 
administration  of  the  estate  of  the  late  s»ir 
William  Rumball.    Under  the  usual  decree  of 
reference  to  the  Master  to  take  the  accounts,  &c. 
two  bond  creditors  of  Sir  W  Rumball  claimed, 
one,  for  a  principal  of  8,000/.,  with  interest 
aince  1826;  the  second,  for  a  principal  sum  of 
2,64)0/.,  with  like  interest.  The  M  aster  reported 
in  favour  of  both  claims,  without  requiring 
affidavits  of  the  debt,  or  proof  of  the  conside- 
ration for  the  bonds,  though  it  was  urged  on 
him  that  they  were  given  tor  gambling  trans- 
suctions  in  the  public  funds.     Exceptions  were 
accordingly  taken   to  the   report   on  these 
grounds. 

Mr.  'finney  and  Mr.  Toller  for  the  excep- 
tions. 

Air.  Turner  and  Mr.  digram  for  the  bond 
holders. 

Mr.  Stuart  and  Mr.  Richards  for  other  par- 
ties. 

See  the  72d  of  the  New  General  Orders. 
The  Lord  Chancellor.-^The  exceptions  were 
partly  of  form,  partly  of  substance.     As  to 
the  point  of  form,  it  was  said  that  the  Master 


ouflht  to  have  required  an  affidavit  of  debt 
bdore  he  allowed  it.  That  was  quite  true  as 
respected  a  simple  contract  debt.  But  these 
being  bond  debts,  there  was  a  dispute  as  to  the 
practice  of  the  Masters.  The  Masters  were 
applied  to,  and  there  came  a  certificate  from 
eight  of  them,  agreeing  that  the  proof  of  bond 
debts  was  only  a  proofof  the  execution  of  the 
bond,  which  ought  to  be  tdvd  voce.  With  res- 
pect to  the  substance  of  the  exceptions,  his 
Lordship  hamg  stated  at  length  the  grounds 
of  suspicion  of  the  consideration  of  these  bonds, 
ordered  the  report  to  be  referred  back  to  the 
Master  to  be  reviewed,  but  not  upon  the  ex« 
ceptions. 

Rumball  v.  Lord  Rivers,  Iinc<^'s  Inn,  De- 
cember 6th,  1841. 

Wiu  €'^tinttUuv  of  CnffiutCtTi  Court. 

CONSTRDCTION  OP  NEW  ORDERS. 

The  eighth  New  Order  will  not  apply  where 
the  subpoena  has  been  served  under  thefor* 
mer  practice, 

Theeighth  order  of  26th  August,  1841,  directs 
that  if  the  defendant  being  duly  served  with  a 
subpoena  to  appear  to  and  answer  the  hill,  shall 
refuse  or  neglect  to  appear  thereto,  the  plain- 
tiff shall,  after  the  expiration  of  eight  days 
from  such  service,  be  at  liberty  to  apply  to  the 
Court  for  leave  to  enter  an  appearance  for  the 
<lefendant,  and  such  further  proceedings  may 
be  had  in  the  cause,  as  if  the  defendant  had 
actually  appeared. 

An  application  was  made  on  the  part  of  the 
plaiotiff  for  leave  to  enter  an  appearance  for 
the  defendant  under  this  order.  The  subpoena 
had  been  served  before  the  making  of  the  new 
orders,  and  the  defendant  had  neglected  to 
appear. 

The  Fiee  Chancellor  said,  that  the  eighth 
order  would  not  apply  to  cases  where  the 
subpoena  had  been  served  according  to  the 
practice,  prior  to  the  new  orders.. 

Motion  refused.— i^ffSA.,  Dec.  9th,  1841, 

[The  note  of  this  case  is  imperfect,  but  we 
give  it  as  our  reporter  understood  the  decision, 
and  yice  Chancellor  fFigram  acted  upon  this 
construction  of  the  eighth  order,  in  the  case  of 
Gregory  v.  Gregory,} 

tSkt  Cfiancsllor  JSSHscsm'H  Court 

PRODUCTION     or    DOCUMENTS. — BOLICITOE*B 
LIEN. — M/ISTER's  ALLOWANCE. 

fFhere  a  solicitor  permits  a  statement,  by  his 

client  of  a  particular  payment  having  been 

made  by  her  as  eaecutrise,  to  be  laid  brfore 

the  master,  who  allows  it  as  an  item  i^ac^ 

count,  he  cannot  afterwards  avail  himself 

of  the  fact  of  such  payment  not  appearing 

to  have  been  actually  made  by  her  but  ^ 

himseff,  so  as  to  enable  him  to  insist  on  his 

lien. 

Mr.  S.  Sharpe  moved  for  an  order  for  the 

production  of  documents  by  the  defendant,  a 

sohcitor.     The   plaintiff  was  a  creditor  of 

Thomas  Chambers,  deceased,  and  had  filed  a 

bill  on  behalf  of  himself  and  other  creditors 
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wfiAtiKX  AM.  Chtmberir  tlie  exetuiHit)  ttid 
other  personiy  the  heir  at  law  and  devisees  in 
truK.  The  inuai  decree  bad  been  made  ap^oit 
Mra.  Ghaoiben  for  takinir  an  accoant  of  the 
testator's  debts.  She  had  been  eailed  upon  by 
inierroi^tories  to  state  what  documents  were 
in  her  possesnon  relatini^  to  the  testator's 
estate.  She  mentioned  a  considerable  number 
as  beini^  in  possession  of  the  defendant  Field, 
who  was  soudtor  to  her  husband  and  herself. 
Attempts  had  been  made  in  the  oflSce,  but 
without  success,  to  compel  Field  to  produce 
tbem.  This  was  resisted  on  the  (ground  of 
Ken.  A  supplemental  bill  had  been  filed 
a^nst  him,  m  order  to  obtain  the  doeoments. 
In  his  answer  he  admitted  the  possession  of  va- 
rious papers,  and  amongst  others,  certain  docu- 
ments obtained  from  a  certificated  conveyancer, 
who  claimed  a  lien  upon  them  until  the  sum  of 
eight  guineas  was  paid.  The  executrix  in  her 
charge  and  discharge,  which  was  prepared  by 
Field!  staved  that  ihe  had  paid  the  sum  de- 
oilumd,  and  the  Master  altowed  it  fai  hef 
account.  She  had  admitted  by  her  answer, 
thai  theie  particular  deeds  were  received  by 
her.  Field,  however,  alleged  that,  in  ftct  the 
eight  guineas  had  not  been  paid  by  the  execu- 
trix, but  out  of  his  own  pocket,  upon  the  faith 
that  he  should  have  them  and  retam  his  lien  on 
tbem. 

Mr.  fFMer  k  conirbi,  contended  that  this 
was  an  attempt  to  deprive  the  solicitor,  not  only 
of  his  ordinary,  but  also  of  his  equitable  lien, 
Mr.  Field  being  a  creditor.  Tbe  motion  wa^ 
0peculntive<  I?  the  plaintilis  found  upon  in^ 
spection,  that  these  deeds  we#e  material  lo 
their  interests,  they  woald  pay  what  was  due 
to  the  defendant  and  retain  them$  if  Ihey 
Ibnnd  them  to  be  useless,  they  would  return 
them,  leaving  him  to  get  payment  as  weU  as  he 
could.  The  proper  party  to  produce  these 
papers,  was  the  executrix  herself,  as  they  were 
m  her  power.  The  Court  could  only  act 
against  her.  The  mere  form  of  passing  the 
ac(5outfts  in  the  Master's  office  could  not  alter 
the  real  position,  or  affect  the  rights  of  Mr. 
Field. 

Tbe  Five  Chancelkr4 — I  think,  out  of  re- 
gard to  the  practice  of  the  Court,  I  must  con- 
sider this  as  at  all  events  a  payment  to  Field's 
use.  The  Master  never  allows  sums  as  due  to 
an  executrix,  unless  they  are  such  as  she  has 
actually  and  really  paid.  In  this  case  she 
darriei  in  an  account  to  the  Master,  as  though 
she  herself  had  actually  paid  tMs  sum.  Field 
dbnks  that  statement  (o  be  true,  but  the  Mas- 
ter has  allowed  H  out  of  the  estate,  which  is 
thereby  made  the  poorer.  The  Coait  cannot 
treat  Field  otherwise  than  tx  hating  been 
authorixed  by  Mn.  CHmmhers  in  making  the 
payment.  It  is  rather  a  subtle  wiiy  of  getting 
•t  It,  but  it  is  a  very  substantinl  pdint  as  re- 
gards the  practice  of  the  Coart.  I  have  known 
many  exceptions  to  Ma8ter*s  reports  where  an 
allowance  has  been  made  of  sums  which  have 
turned  out  not  to  have  been  paid.  Here, 
bowever,  the  deftndant  was  aware  of  what  had 
been  done. 

Motion  allowe4/^-^rtrfMii  v.  Fields  Dec. 
9th,  1S41.    Lincoln's  Inn. 


CRBDITOn.— ADMINiaTXATlOK    Of    A6SBT5.— 
C08T8. 

Md  all  0iUr  cndiivnqfa  tf9i€$^tft  hum' 
iaie^/of  ike  aOmhUitf^i^m  o/iMd  Hmita^ 
or  mteiiaie't  eUate^  and  ii  tft€rwatd$  4a- 
farmed  ikai  there  are  $toasieii,pr0eeediwiik 
ike  eaU  ai  ike  peril  ef  caete  beimg  denned 
agexnai  kimee(f. 
This  was  a  suit  instituted  by  a  simple  con- 
tract creditor  of  the  intestate  id  the  plead- 
ings mentioned,  and  the  bill  prayed  that  the 
usual  accounts  might  be  taken  of  toe  bt^state^s 
estate,  and  th&t  the  assets  might  be  admin- 
istered.   Both  before  and  after  the  institution 
of  the  suit,  the  plaintifi*  was  informed  hy  fbe 
solicitors  ot  the  administratrix  that  the  intes- 
tate had  left  no  assets  applicable  to  the  pay. 
ment  of  his  debt,  and  after  the  answer  was  jjdt 
in,  an  ofi^er  was  made  on  behalf  of  the  admin- 
istratrix to  pfoduce  the  intestate's  books,  and 
also  tbe  administration  account,  for  the  puN 
pose  of  shewing  that  the  Intestate  died  Insolvent. 
The  pfuntiff,  however,  still  persisted  in  hia 
Proceedings,  the  accounts  Were  iakefi  in  the 
Master's  office,  which  fu&y  confirmed  the  state- 
ments in  the  defendant's  answer,  but  there 
being  a  sum  of  204/.  In  Court  applicable  to  the 
payment  of  specialty  debts,  the  plaSntitf  indsted 
upon  his  right  to  be  reimbursed  all  costs  that 
he  had  incurred  out  of  that  sum. 

KinderMley  and  Lewh  for  the  plaintiff  said, 
that  the  administratrix  had  gtveU  k  jtidgmeitft» 
and  thus  created  a  specialty  debt,  mce  the  in- 
stitution of  the  suit,  and  the  hot^ter  of  thai 
indgment  ought  not,  therefore,  td  be  preferred 
before  the  plaintiff.  The  proctedings  taken 
by  the  pliuntiff  behig  for  the  genend  benefit  of 
the  creditors,  and  there  being  a  fhnd  in  Court, 
the  circumatance  of  there  being  specialty  debts 
ought  not  to  deprive  the  plaintiff  of  his  costs, 
even  though  it  shotAd  be  found  that  there  was 
a  deficiency  of  assets.  Barker  v.  fFardle,  2 
M.&K.818.  The  administratrk  could  not  de- 
prive the  plaintiff  of  an  account  by  giving  him 
notice  of  no  assets,  and  threatening  to  saddle 
him  with  costs  if  he  proceeded. 

Pemberi&n,  ctmtrH,  urffed  that  it  wouM  be  a 
scandal  to  the  Court,  if  the  rule  adopted  ih 
former  cases  of  compelling  the  plaintiff  to  bear 
all  the  costs  of  such  a  stfit  as  this  were  not 
followed  here.  Even  where  the  assets  wcriB 
shewn  to  be  deficient  after  an  examination  df 
the  accounts  in  the  Master's  Office,  vrithout 
any  previous  inlormiition  being  cornxnanlcated, 
the  coats  w<ere  only  ghtn  up  to  tbe  decree, 
but  in  this  case  the  fullest  explanation  waa 
offered  before  any  proceedings  we^e  com- 
menced, and  as  the  defendant  had  unnece^ 
sarily  created  all  the  expence  that  had  been 
incurred,  he  was  bound  to  indemnify  sell  pal^. 
ties  interested  in  the  estate  against  any  ciaiin 
on  account  of  them.  Blueti  v.  Jeuopp,  Joe. 
RoHneen  V.  Eilhtt,  1  Russ.  599 ;  Anen.  4  Nhtd. 
273. 

The  MoHer  ef  ihe  RolU  said  the  plaintif 
hud  found  at  Ihe  end  of  the  suit,  that  fan  hxA 
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gtlaed  DO  infermatioii,  beyond  what  was  ffiven 
Co  him  before  its  iiifidtu(ion»  and  althoiiffb  if  a 
creditor's  suit  were  properly  institute^  efen 
by  a  Kinple  contract  creditor^  and  assets  were 
realii«d»  he  would  be  allowed  his  costs,  al- 
thoiufh  the  assets  should  prove  insufficient  to 
«atis^  the  specudty  debts,  still  this  was  not 
such  a  case»  6>r  the  suit  was  neither  properly 
iostitttted  nor  prosecuted.  It  was  undoubtedly 
tke  ri^t  of  evci7  creditor  to  have  an  accoant, 
skod  to  come  to  the  Court  for  the  purpose  of  ob- 
tainiii|(  it»  but  it  does  not  follow  that  whether  he 
does  this  wisely  or  improperly^  he  shall  have  his 
costs.  Here  the  plaintiff  was  told  the  state 
of  the  assets  before  the  iustitution  of  the  suit, 
and  aa  offer  was  made  to  him  after  the  answer 
was  pot  ioy  to  inspect  the  books,  but  the  ofifer 
was  not  accepted.  The  bill  must  be  dismissed 
with  costs,  and  the  extra  costs  of  the  adminis- 
tratix  as  between  solicitor  and  client,  mast  be 
pud  out  of  the  fund  in  Court. 
Ki»g  V.  Hmnmeti,  Nov.  19,  1841. 

tfHif fn'il  9mc%* 

[Before  the  four  Judges.} 

▲TTORNBT, — PRACTtCB. — BTIDBNCV. 

An  attorney  mny  properly  he  asked  whether 
ke  or  kii  client  has  a  particular  document 
in  hit  poMiemon  {although  the  attorney  can 
only  kuow  itftke  eMsUnee  afsuch  document 
in  consequence  of  holding  that  particular 
character  J  the  oliject  being  to  enadle  the 
other  party  to  give  secondary  evidence  of 
ike  document, 

Mr.  Creswell  moved  for  a  rule  to  shew  cause 
why  the  i^rdict  given  for  the  plaiotiff  in  this 
case  sfaonld  nol  be  set  aside  ana  a  nonsuit  en- 
tered. This  was  an  action  for  an  escape  from 
cualody  in  execntion.  The  case  was  tried  be- 
fore Mr.>  Jostice  IVightmmnf  at  Liverpool. 
Two  writs  had  beeu  issued.  One  was  in  the 
haadf  of  tlie  officer:  in  ovdef  to  con«ect  the 
aheriff  witb  tile  at  rest,-  the  plaintiff  had  to  prove 
tfe  wMTBBt«  The  officer  was  called  on  to  pro- 
duce tbewarrsMt.  He  said  that  be  had  not 
got  it  in  Us  eiirtady.  The  defendant's  attor- 
nef  ma  eaiied,.  and  he  was  asked  whether  he 
had  pet  tte  warrant.  The  qoes^n  was  ob- 
jected to;  The  attorney  was  asked  whether  all 
tbe  pepere  he  held  coanected  with  the  cause, 
had  not  eome  iato  his  hands  ass  attorney  for 
tke  defendaot,  and  for  the  purpose  of  defendiuff 
tUsaelios;  which  question  he  answered  in  the 
nffirsstite.  Upon  this  answer  the  objection 
was  made  thai  the  attenic^  eoidd  net  be  asked 
whether  hit  elient  bad  saiii  he  had  this  paper, 
far  tliat^  whether  he  obtaiocd^  fats  knowledge 
from  the  verbal  statenreorts  af  his  dsewt  or 
otherwise,  made  no  diiference,  protfded  thoit 
heacqaired  it. in  his  eharacter  M  attorney  in 
tbeeantse.;  The  learned  jud^e  ho  we  ver  held  dnt 
hk  hatmj;  w  net  having;  the  diocattents  was  a 
faet  in  hia  ow>  knowledge,  to  which  he  was 
bound  10  amwef,  as  Ate  o^ect  was  to  let  in  se- 
condary evidente  of ittcontents.  Secondary evi- 
dsaee  of  the  warraot  avaa  theo  givea.  The  opin- 
ion joI  the  k«ne4  •todge  was  erroneeur*  xhe^ 


ws6oiRobioom^umgmerfBlukgyv.K4mp,^\Mi 
settled  the  point  the  other  way.  That  was  m 
case  where  aa  attorney  had  come  to  the  know4 
ledge  of  a  deed  or  lastrumeat  having  beea 
destroyed,  from  the  dreumstance  of  his  be- 
ing employed  as  an  attorney,  and  it  waa 
held,  that  he  could  not  be  asked  as  to  the  fsct^ 
the  knowledge  of  which  was  so  obtained.  Iq 
that  case.  Lord  Ellenborough  said, — "  I  think 
if  the  only  knowledge  he  has  as  to  the  deatruc*' 
tion  of  the  instrument  was  acquired  from  the 
confidential  communication  made  to  him  as 
an  attorney,  that  he  cannot  be  examined  upoa 
it.''  The  attorney  here,  was  only  the  attomev 
in  the  cause;  he  was  not  the  undersheriflr, 
and  therefore,  he  could  only  have  acqiured 
his  knowledge  in  the  character  of  attorney^ 

(Mr.  Justice  fFightman, — ^Tbe  case  on  which 
proceeded  is  that  of  Bevan  v.  tFaters>  In  that 
cafe,  notice  had  been  given  the  day  before  the 
trial  to  produce  a  letter,  the  party  living 
more  than  100  miles  from  London  i  and  8er* 
jeavt  fFilde  called  the  defendant's  attornev, 
and  asked  him  whether  he  bad  that  letter  m 
hb  possession.  This  was  objected  to  by  Mr« 
Serjeant  Jones  as  »  violation  of  the  rule  as  to 
privileged  communications.  Lord  C.  J.  Bes$ 
said,  that  he  recollected  Lord  Mansfield  hail 
decided  that  an  attorney  waa  bound  to  answer 
the  question:  the  object  was  to  let  in  se- 
eondary  evidence,  in  case  it  was  not  produced^ 
and  therefore  he  thought  the  ouestien  right  to 
be  answered.]  That  object  does  not  justify 
the  compulsion  on  the  attorney  to  answer  the 
question.  There  is  no  information  of  which 
an  attorney  lias,  as  such,  become  possessed 
that  he  can  be  called  on  to  give  against  the 
interest  of  his  client. 

Lord  Demnan,  C.  J. — I  never  understood 
the  mle  to  be  so,  and  as  there  is  a  case  directly 
in  point  on  this  subject,  declaring  that  the 
question  may  be  put  for  the  purpose  of  letting 
in  secondary  evidence,  we  thtok  that  there 
is  BO  ground  for  granting  this  application* 

Rule  ref  used.-— Co0/^T.irtfd£^^,M.T.  1834. 
Q.  B.  F.  J. 

€larm'il  38eiic|^  ^ractfcr  Court. 

AEBITRATION. — UMPIRE.— -WAITBR. — ARBI- 
TRATOR'S NOTBS. 

An  umpire  cannot  make  an  atcardfrom  the 
notes  of  arbitrators  emcept  by  consent^  and 
\f  required  by  either  party ^  he  is  bound  le 
heur  all  the  witnesses  who  have  been  esra^ 
mined  by  the  arfntraiors. 

In  this  case  certain  matters  in  difference  w^rd 
referred  to  two  arbitrators,  and  in  case  of  theiif 
di€%ring,  to  aft  umpire.  The  evidence  was  beaa^A 
by  the  arbitrators,  and  they  olthtaately  differed,- 
and  an  umpire  was  accordingly  appointed'. 
He  was  requested  by"  one  of  the  parties  to  hear 
the  w4cnes9e»  wfae  liad  been  examibed  by  fhef 
arbitrators.  This  he  refiified  to  do,*  as  her 
thought  that  in  order  to  eirtitle  himself  so  to 
do,  he  must  be  reqtiested  by  both  parties.   He 
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was  fdrnhbed  by  the  arbitrators  %vlth  tbe  notes 
which  they  had  taken  daring  the  inquiry  before 
thetn»  and  from  them  the  umpire  formed  his 
opinion  and  made  his  award. 

Smirke  obtained  a  rule  nisi  to  set  aside  this 
award  so  made,  on  the  ground  of  the  umpire 
having  refused  in  the  manner  aliove  described 
to  hear  the  witnesses  examined. 

M.  Smith  shewed  cause,  and  contended  that 
the  objection  had  been  waived  by  the  conduct 
of  the  parties. 

Erie  and  Smirke,  in  support  of  the  rule, 
contended  that  no  proof  of  waiver  on  the  part 
of  the  persons  whom  they  represented,  cuuld 
be  shewn.  The  umpire  had  been  specifically 
requested  to  hear  the  witnesses,  and  had  re- 
fused to  do  so.  Without  consent,  he  had  no 
right  to  form  his  opinion  from  the  notes  of  the 
arbitrators.  No  such  consent  had  been 
given,  and  therefore,  an  award  founded  on 
such  materials  of  opinion,  was  invalid. 
'   Paitedon,  J.,  took  time  to  consider. 

Cur.  adv.  vult, 

Patieton,  J.,  thought  that  no  waiver  of  the 
objection  was  shewn  on  the  affidavit,  and  that 
the  umpire  was  bound,  if  requested  by  either 
party,  to  hear  the  witnesses  who  bad  been 
examined,  and  the  arbitrators.  Here,  he  had 
been  so  requested,  and  no  consent  had  been 

fiven  to  the  umpire  acting  on  the  notes  taken 
y  the  arbitrators,  lliis  being  the  case,  and 
110  waiver  of  the  objection  appearing,  the 
award  must  be  set  aside. 

Rule  absolute. — Re  Arbitration  0/  Jenkins 
and  fFiJe  and  others,  M.  T.  1841.    Q.  B.  P.  C. 

PRODUCTION  op  AGREEMENT. — STAMP. — 
builder's  ACCOUNT. 

1/  an  action  is  brought  to  recover  certain 
items  in  a  builder's  account,  and  it  appears 
that  a  certain  portion  of  the  work  has  been 
done  pursuant  to  an  agreemenf,  it  is  neceS" 
sary  that  the  agreement  should  t>e  produced, 
in  order  to  ascertain  what  has  been  done 
pursuant  to  the  agreement,  and.whal  not. 

Tills  was  an  action  to  recover  the  amount  of 
a  builder's  account.  The  case  was  tried  on  a 
writ  of  trial  betore  the  Undersheriff  of  War- 
wickshire, and  the  plaintiff  iiad  a  verdict  in  his 
favour.  A  question  aruse  at  the  trial,  whe- 
ther the  items  sought  to  be  recovered  were  in- 
cluded in  an  agreement  which  it  was  admitted 
existed  between  the  parties.  The  defendant 
contended  that  the  agreement  must  be  pro- 
duced. The  plaintiff  accordingly  produced  it ; 
but  on  inspection,  it  appeared  that  it  was  un- 
stamped. In  the  result  the  (Jndersheriff  ad- 
mitted the  agreement  in  evidence,  subject  to 
an  application  to  the  Court,  and  the  plaintiff 
had  a  verdict. 

f^,  Lee  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  on  this 
among  other  grounds. 

Hoggins  shewed  cause,  and  contended  that 
it  was  unnecessary  to  produce  the  agreement, 
and  consequently  the  objection  to  the  want  of 
a  stamp  could  not  prevail.  The  claim  of  the 
plaintiff  was  .quite  independent  of  the  agree- 


ment,  and  therefore  no  necessity  eonld  exist 
for  the  production  of  the  agreement. 

Lee,  contrh,  contended  that  as  the  right  of 
the  plaintiff  to  recover  at  all  must  depend 
upon  whether  the  plaintiff's  claim  was  in* 
eluded  in  the  agreement,  it  was  impossible  to 
determine  that  question  without  the  produc- 
tion of  the  agreement  itself. 

Cur.  adv.  vult. 

Patteson,  J. — ^The  question  in  this  case  is 
whether  the  agreement  was  collateral  to  the 
is9ue,  or  whether  it  was  a  necessary  (mrt  of 
the  case,  and  not  collateral.  Now,  I  think,  it 
was  a  nei^essary  part  of  the  case,  and  not  coU 
lateral.  I  have  looked  through  the  evidence, 
and  must  say  there  is  not  enough  to  fix  the 
plaintiff.  There  were  two  items  for  money 
paid,  but  there  was  no  proof  of  this  having 
been  paid  by  express  authority.  I  don^t  see 
how  it  was  possible  to  prove  this  without 
having  recourse  to  the  agreement.  The  agree^ 
ment  was  so  mixed  up  with  the  items,  that  I 
don't  see  how  he  coula  prove  his  case  without 
producing  that  document,  for  the  contents  of 
the  agreement  were  involved  in  the  question 
in  the  cause.  That  objection,  therefore,  must 
prevail. 

Rule  absolute  for  a  new  trial.-— Pifr/011  v. 
Pole,  M.  T.  1841.    Q.  B.  P.  C. 


Camman  pieoif. 

FORMA  PAUPERIS.  —  TIUB   OP  ADMISSION  TO 
SUE. 

Plaintiff  may  be  admitted  to  sue  in  formft 
pauperis,  pendente  lite. 

Mr.  Serjt.  Stephen  shewed  cause  against  a- 
rule  obtained  on  behalf  of  the  defendant  in 
this  suit,  for  setting  aside  an  order  made  by 
Colt  man,  J.,  at  Chambers,  enabling  the  plain- 
tiff to  sue  in  /ormd  pauperis.  The  objection 
raised  to  the  order  was,  tliat  it  had  been  made 
pendente  Hie*  It  appeared  that  in  the  month 
of  August,  after  the  delivery  of  the  plaintiff's 
declaration,  an  application  was  maae  to  the 
learned  Judge  for  an  order  enabling  the  plain- 
tiff to  sue  in/urmd pauperis,  which  was  granted, 
but  subsequently  the  defendant  having  again 
applied  to  his  Lordship,  upon  the  authority  of 
Foss  V.  Racine,  4  M.  &  W.  610,  and  Lovewell 
V.  Curtis^  5  M.  and  W.  158 ;  the  order  origi- 
nally made  was  discharged,  llie  plaintiff  af- 
terwards renewed  his  application,  citing  Casey 
V.  Tomlin,  7  M.  &  W.  189 1  and  the  learned 
Judge  made  a  fresh  order.  From  the  autho- 
rities in  the  books  it  was  abimdantiy  evident 
that  the  learned  Judge's  order  was  well  founded. 
lAingley  v.  Blackerley,  Andrews,  p.  3()6,  which 
was  decided  in  1738,  was  decisive  as  to  the 
practice  100  years  ago,  and  it  had  remained 
unaltered  up  to  the  present  time.  Tidd's  Prac. 
8  ed.  p.  93;  Tidd's  Appendix,  p.  20 ;  Archb. 
Prac.  p.  790;  Blood  v.  Ue,  3  >Yils.  24;  and 
Oats  V.  Halliday,  there  referred  to ;  Jones  r. 
Peers,  I  M'Clel.  &  Y.  282,  were  also  cited. 

Mr.  S^rjt,  Storks,  in  support  of  the  rule, 
relied  upon  the  cases  of  Pass  v.  Hadne  and 
LoveweH  v.  Curtis^  and  the  provisiona  of  the 
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statutes  11  Hen.  7,  c  12,  and  23  Heii.8,  c.  15, 
as  shemojir  that  such  an  order  as  had  here  been 
obtained  could  only  be  made  at  the  commence- 
inent  of  the  suit. 

Tifuiaiy  C.  J.**This  case  is  to  be  decided 
upon  the  proper  construction  to  be  put  upon 
the  statutes,  because  the  Court  of  Exchequer 
in    Ctfsrjp  T.  Tomiin,  has  expressly  left  the 
question  open  to  further  discussion  and  con- 
sideration.   The  act  of  11  Hen.  7  is  obviously 
an  enablin|r  statute,  intended  to  confer  a  boon 
upon  the  poor,  for  its  very  title  is  "  A  mean  to 
help  and  speed  poor  persons  in  their  suits;*' 
and  1  do  not  see  any  reason  why,  upon  its 
terms,  we  should  hold  that  it  was  intended  to 
confine  its  operation  in  respect  of  {prantin^  the 
ri^ht  to  sue  in  formi  pauperii  to  cases  where 
the  application  is  made  before  or  at  the  time 
of  the  commencement  of  the  suit?    Nor  is 
there  any  reason  why  such  a  condition  should 
be  Mnported  into  its  provisions ;  for  why  should 
a  person  be  the  less  entitled  to  a  benefit  in- 
tended to  be  conferred  by  the  legislature,  be- 
cause he  has  become  a  pauper  after,  and  not 
before  the  commencement  of  the  suit?    Nor 
does  the  act  of  the  23  Hen.  8  lay  the  founda- 
tion for  the  distinction  which  has  been  attempt- 
ed to  be  drawn,  fgr  that  act,  though  it  may 
require  us  not  to  look  favorably  upon  persons 
in  the  position  of  the  present  plaintiff,  b^  no 
means  takes  away  the  benefit  of  the  previous 
statute.  The  authorities,  besides,  appear  to  me 
to  be  decisive  in  favour  of  the  principle  that  a 
plaintiff*  may  be  admitted  to  sue  inform^ pau- 
peris, pendente  lite.  The  first  case  is  LangUy  v. 
Bluckertey^  decided  in  1738,  and  there  is  also 
Britton  v.  GrenvUte,  2  Stra.  1120.  In  the  latter 
case  a  defendant  in  ejectment  obtained  a  trial 
at  bar,  on  consenting  to  pay  bar  costs,  and  to  re- 
ceive only  Nisi  Prius  costs,  in  the  event  of  his 
becoming  liable  to  them.  After  this  the  lessor  of 
the  plaintiff  was  admitted  to  sue  in  formd 
pmuperie^  which  shews  that  the  practice  here 
contended  for  by  the  plaintiff'  then  prevailed, 
And  when  we  advert  to  the  old  rule  of  the 
Court  of  Exchequer  (R.  G.  3  Geo.  1,  vide 
Manning's  Exch.  Practice,  ed.  1),  which  pro- 
vides tliat  where  a  party  is  allowed  to  sue  in 
/nrmi  pauperis,  pendente  lite,  he  shall  give  an 
undertaking  that  he  will  pay  the  costs  already 
incurred,  if  he  shall  become  liable  to  them, 
the  general  principle  is  clearly  exhibited  to  be 
that  which  is  sought  by  the  plaintiff  to  be  main- 
tained.   But  after  all,  the  act  of  the  1 1  Hen.  7* 
is  nothing  more  than  confirmatorr  of  the  com- 
mon law,  for  in  the  very  learned  work  of  my 
brother  Manning,  on  the  office  of  Serjeant  at 
Lnwp,  there  is  a  case  which  occurred  in  the 
reign  of  Edward  4,  from  which  we  see  that  if 
a  party  would  swear  that  he  was  unable  to  pay 
for  entering  his  pleadings,  the  officer  would  be 
bound  to  enter  them  gratuitously.    It  seems 
to  me,  therefore,  that  the  Just  conclusion  upon 
this  case  is,  that  the  plaintiff  was  entitled  to  be 
admitted  to  sue  in/ormd  pnnperie,  pendente 
lite,  and  that  this  rule  must  be  discharged. 
Coiiman,  Erekinetwud  J/vii/^,  J  J. .concurred, 
Rule  discharged,  the  costs  to  be  costs  in  the 
cause.— ^riwif  v.  ff^nrdell,  M.  T.  1841.    C.  P. 


Court  0f  Cjrcfttquf r. 

AFFIDAVIT. — JURAT. — COMMISSIONER. 

fFhere  an  affidavit  it  entitled  in  a  cause,  and 
the  Court  is  named,  the  signature  ttf  the 
commissioner  is  sufficient  with  the  addition 
of"  a  commissioner,  ^c,"  without  desert* 
bing  himse{fas  a  commissioner  of  the  Court. 

An  application  was  made  by  Mr.  Erie,  to 
set  aside  a  judgment  on  a  warrant  of  attorney, 
on  the  ground  principally  of  the  affidavit  of  its 
execution  being  sworn  before  A,  B,  '*  a  com- 
missioner, &c./'  without  stating  "  of  the  Court 
of  Exchequer."  The  affidavit  was  entitled  in 
the  Court  with  the  name  of  the  action.  The 
cases  of  The  King  v.  Hare,  11  East,  1B9; 
Howard  v.  Brown,  4  Bing.  393 ;  and  Tarte  v. 
Burnett,  22  L.  O.  319,  were  referred  to. 

Ptirke,  B.— In  the  case  of  Re^  v.  Hare,  the 
affidavit  was  not  entitled  in  any  Court,  and  in 
Howard  v.  Brown,  the  jurat  was  signed  by  a 
person  who  did  not  describe  himself  as  a  com- 
missioner. In  Kennett  and  j4mn  Canal  Com* 
panp  V.  J'tnet,  7  Term  Rep.  451 ,  it  was  decided 
by  the  King's  Bench  that  an  affidavit  taken 
before  a  commissioner,  but  not  described  as  a 
commissioner  of  that  Court  was  sufficient. 

Rule  refused.  Birdkin  v.  Potter,  M.  T, 
1841.    Exch. 

[This  case  overrules  the  decision  in  Tarte 
V.  Barnett,  reported  22  L.  O.  319.] 


RBFBRINCB.— BXAUININO  PARTIBS. 

An  arbitrator  can  eaamine  the  plaintiff'  as 
a  vitness  as  well  on  his  own  behalf,  as  on 
that  of  the  defendant. 

Mr.  Hmnfrnf  moved  to  set  aside  an  award, 
on  the  ground  that  the  plaintiff  had  been  im- 
properly examined  as  a  witness  in  support  of 
his  own  case,  such  exammation  not  being 
provided  by  the  order  of  reference.  I  n  Morgan 
V.  IVillUms,  2  Dowl.  125,  it  was  held  l»y  Mr. 
Baron  Bnyley,  that  the  arbitrator  did  rght  in 
saying  he  would  not  examine  the  plaintiff  to 
prove  his  own  case*  Jn  IVarne  v.  Bryani, 
3  B.  &  C.  590  J  5  U.  &  R.  301 ;  there  was  a 
clause  in  the  order  of  reference  authorizing 
the  arbitrator  to  examine  the  parties  to  the  suit 
on  oath,  if  he  thought  fit,  and  it  was  held  that 
he  might  examine  the  plaintiff  as  to  a  point 
on  which  no  other  evidence  was  adduced  on 
the  same  sicle.  Here,  however,  the  form  of 
the  order  of  reference  was  diffierent. 

Per  Curiam. — The  order  of  reference  left  a 
discretionary  power  in  the  arbitrator  to  ex- 
amine either  party,  and  the  purposes  for  which 
they  were  to  be  examined  were  not  restrained. 

Rule  TtixxwA.'-fFeUs  v.  Bonskin,  M.  T. 
1841.    Excheq. 


»  In  Morgan  v.  fTtlliams,  1  Dowl.  611,  the 
arbitrator  examined  the  plaintiff*. 
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Wright  T.  Ratter 

Aspinall  r.  Andut 

Morgan  v.  Elstob 

Harrison  ▼.  Lane 

Body  T.  Lefcrre 

Hopson  V.  Croome 

Parry  v.Jebb      • 

Cooke  T.  Black 


Daries  ▼.  Tborne 

Middleditch  v.  Saunders 

Hodgson  ▼.  Lowtber 

Wansey.r.  Towgood 

Ersns  ▼.  James 

Christian  t.  Chambers^  /ur,  din. 

and  costs 
Eld  V.  1>araDt 
Stephenson  ▼.  Everett 
Barfoot  r.  Bockland 
Stiven  v.  Jenkins 
Dyson  r.  Morris 
Bultell  V.  Lord  Abinger 
Attorney  General  t.  Mayor  and 

Corporation  of  Newark 
Trevanion  v.  Sargon   . 
BoUiWiht  V.  Taylor,  2  cauus 
Willetts  V.  Willetts 
Crawford  v.  Fiaher 
Taylor  v.  Jardine 
Attorney  General  ▼.  Cowper 
Spenee  v.  Butler— Gunn  y.  Ditto, 

/ur,  din,  and  cotis 


Bute  T.  Stiiart,  esons. 

Plankett  v,  Lewis,  atoiu.iifur.dirt. 

Hand  v.  Wrench 

GUI  y,  Rundle    ' 

Johnson  y.  Child 

Rogers  t.  Ashcroft 

Dunn  ▼.  Dunn,/ttr.  din,  ^  eoUt 

Tipping  V.  Power,  diito 

Baron  Alrauley  v.  Edwards 

Booth  T.  Alington 

Clare  y.  Wood 

Hetherington  v.  Hesseltine 

Thomas  v.  Williams 

Sutton  y.  Torre 

Robinson  v.  Miloer,  tjeceptioms 

Rawson  y,  Cheyne, /kr.  din,  fif  ct 

Alderson  ▼.  Jones 

Williams  t.  Allen 

Schultes  ▼.  Ward 

Batty  r.  Heycock 

Barton  r.  Payne,  esceptiamt 

Westwood  y.  Callam 

Duncan  y.  Snook 


DISTRINGAS  ORDERS  IN  CHANCERY. 

A  New  Order  has  been  drawn,  relating 
to  the  practice  of  distringaa,  and  the  ob- 
jectionable form  of  the  affidavit  will  be 
altered.     (See  p.  49.  ante,) 


THE  EDITOR'S  LETTER  BOX. 

We  are  obli^d  to  a  correspondent  regard- 
infif  an  important  case  at  the  Judges'  Chambers, 
but  cannot  attend  on  the  occasion  referred  to. 
If  a  short  report  of  the  result  be  sent,  we  will 
consider  it. 

We  think  it  will  be  expedient  to  postpone 
the  further  letters  we  have  received  on  the  cer- 
^ficate  duty  till  the  meetingr  of  parliament. 
We  agree  with  an  able  correspondeat^  that 
some  tax  should  be  suggested  to  government 
of  equal  amount. 

A  Subicriber  inquires  whether  the  bi- 
shops have  authority  to  appoint,  as  seques- 
trators, their  own  registrars  or  attorney,  in  pre- 
ference to  the  creditor- at  whose  suit  the/,  fa, 
has  been  returned,  notwithstanding  such  cre- 
ditor is  a  man  of  respectability,  and  will  give 
the  usual  or  any  indemnity  to  the  bishop.  It 
appears  that  in  the  diocese  of  the  Archbishop 
of  York,  the  practice  is  to  appoint  the  creditor 
or  any  person  named  h^  him. 

A  correspondent  inquires  whether  a  cognovit, 
^?en  by  a  defendant,  who  is  himself  an  at- 


torney, would  be  valid,  if  attested  by  the  plain- 
tifiPs  attorney  or  clerk,  and  not  by  an  attorney 
named  by  the  defendant,  and  attending  on  his 
behalf  in  the  terms  of  the  act.  He  refers  co  />/<# 
d.  Portland  v.  Hoe,  p.  A7y  anie,  where  it  was  held 
that  personal  service  of  a  declaration  in  eject- 
ment, on  a  defendant,  who  was  an  attorney,  is 
good  service,  although  the  nature  and  meaning 
of  such  service  was  not  expltuned  to  him,  as  is 
required  with  other  defendants  in  ordinary 
cases.  He  also  asks  whether  an  attorney  of 
the  Court  of  Common  Pleas,  at  Lancaster^  is 
competent  to  attest  a  pognovit,  as  the  act 
only  requires  an  attorney  of  one  of  the  Superior 
Courts,  without  adding  *'  at  Westminster." 

The  Letters  of  R.  W.  I. ;  and  X.,  have  been 
received. 

We  suppose  that  an  Attbmey  at  Bristol  has 
no  other  remedy  than  by  action. 

We  have  received  some  commiinications 
regarding  the  absence  of  cuansel  in  one  court 
in  consequence  of  being  engaged  in  another, 
to  which  we  shall  attend. 


The  Leg^oi  Almtinao  and  Diary  for  1842,  may 
be  obtained  of  the  publisher  inierieatfed,  so  as  to 
afford  a  space  equal  to  a  whole  page  for  each 
day,  and  in  this  way,  we  believe  it  will  answer 
the  purpose  of  ail  classes  of  subscribers. 

The  Fourth  Part  of  the  Quarterly  Digest, 
will  put  our  readers  in  possession  of  all  the 
cases  reported  down  to  the  last  term^  in  all  the 
CourU. 
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LAW  OP  JOINT-STOCK  COMPANIES. 


PAYMENT  OF  CALLS. 

TsE  law  of  joint  stock  companies  is  of  such 
growing  importance  in  this  country;  the 
amount  of  property  embarked  in  them  is  so 
large  and  increasing,  and  its  relations  and 
bearings  so  unsettled,  that  we  have  recently 
lost  no  opportunity  of  bringing  under  the 
notice  of  our  readers  all  cases  of  interest 
on  the  subject  as  soon  as  they  have  been 
reported.  We  have  already  had  occasion 
to  observe,  that  the  tone  of  the  judges  with 
respect  to  these  undertakings,  is  greatly 
changed.  They  are  no  longer  discoun- 
tenanced, their  advantages  are  recognised, 
and  their  operations  are  facilitated. 

There  is  no  point  relating  to  them  of 
greater  importance  than  the  payment  of 
calls ;  and  it  will  be  seen  that  in  tbds  respect 
the  courts  of  law  luive  recently  given  every 
reasonable  facility  to  their  recovery.  It  is 
in  this  respect  that  one  peculiarity  of  these 
companies  is  most  readily  shewn.  Shares 
are  purchased  in  these  companies  as  a  specu- 
lation, without  always  reflecting  on  the 
liabilities  incurred  by  the  holders.  They 
are  purchased  for  the  purpose  of  re-sale, 
and  if  they  cannot  be  sold  at  a  profit,  the 

Purchasers  begin  to  grow  discontented, 
brgetting  that  if  their  shares  had  risen  in 
value  they  would  have  been  perfectly  con- 
tent, they  now  endeavour  to  find  some  plea 
of  evading  engagements  in  which  the  pur- 
chaae  of  them  has  involved  them.  We 
have  already  collected  the  principal  cases 
on  this  subject,*  but  we  now  wish  to  draw 
attention  to  a  particular  point  of  consider- 
able importance. 

«  See  20  L.  O.  274. 
VOL.  XXIII.— NO.  692. 


It  is  manifest  that  much  inconvenience 
would  arise,  if,  when  every  action  for  a  call 
were  brought,  an  inquiry  diould  be  allowed 
whether  the  company  had  in  point  of  fact 
done  every  thing  that  was  intended  to  be 
done.  There  must  be  some  limit  to  the 
right  of  the  shareholders  to  resist  the  pay- 
ment of  calls  on  grounds  of  this  nature. 

Thus,  in  an  action  for  calls  by  the  Brighton 
Railway  Company,  where  the  defence  was, 
amount  other  things,  that  there  had  been 
a  deviation  from  the  original  Gne,  and  that 
the  money  called  for  was  in  respect  of  such 
deviation ;  the  Court  said,  the  effect  of 
allowing  such  an  answer  would  be,  that  if 
there  were  any  deviation  to  the  extent  of 
three  yards,  with  the  consent  of  the  person 
whose  land  immediately  adjoins,  and  at  the 
wish  of  the  directors  and  of  the  company 
generally,  everr  individual  subscriber,  from 
the  moment  of  that  deviation,  may  stay  his 
hand  and  refuse  his  call,  and  the  whole 
concern  be  broken  up  altogether,  and  ac- 
cordingly the  plea  was  disallowed.^  So 
also,  in  the  same  case,  a  plea  that  fewer 
shares  had  been  allotted  than  were  required 
by  the  statute,  was  held  not  to  be  an  avail* 
able  plea,  for  although  the  whole  number 
of  shares  had  not  been  allotted,  yet  they 
existed  in  contemplation  of  law. 

And  this,  case  has  been  still  more  recently 
acted  on  by  the  Court  of  Queen's  Bench. 
In  the  act  establishing  a  railway  company, 
the  company  were  allowed  to  declare  gene- 
rally that  the  defendant  being  the  proprie- 
tor of  a  share,  was  indebted  to  the  company 
in  such  a  sum  as  the  calls  should  amount 
to,  whereby  an  action  had  accrued,  without 
setting  forth  the  special  matter;  and  it  was 
also  provided,  that  at  the  trial  of  such  an 


^  Lonffon  and  Brighton  Railtenp  Company ^ 
6Bing.  N.  C.  135;  8  Dowl.  40. 
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action,  it  shoiild  only  be  neceBsary  to  prove 
that  the  defendant,  at  the  time  of  making 
such  calls,  was  the  proprietor  of  a  share, 
and  that  such  calls  were  in  fact  made,  and 
that  such  notice  was  given- as.  directed  by 
the  act,  without  proving  the  appointment 
of  the  directors  who  made  the  calls,  of  any 
other  matter  whatsoever,  and  the  Court,  in 
their  discretion,  under  the  statute  of  Anne, 
out  of  the  following  pleas,  allowed  the  first 
three  only.  \,Nunquam  indebitatus.  2.  That 
defendant  was  not  a  proprietor.  3.  That 
the  shares  were  forfeited.  4.  That  at  the 
meetings  at  which  the  calls  were  made, 
there  was  not  present  a  competent  number 
of  the  directors  who  had  paid  up  previous 
calls.  5.  That  no  notice  had  been  given 
of  the  calls  as  required  by  the  act.  6.  That 
no  time  or  place  for  payment  of  the  calls 
had  been  appointed  as  required  by  the  act. 
7.  That  the  calls  were  not  made  for  the 
purpose  of  the  undertaking.  8.  That  the 
calls  were  not  made  upon  all  the  share- 
holders, as  required  by  the  act.  9.  That 
the  caUs  were  not  made  by  competent  per- 
sons. Lord  Denmany  C.  J.  said, — It  is  not 
necessary  in  these  cases  to  determine  whe- 
ther the  defences  sought  to  be  pleaded  can 
or  cannot  be  given  in  evidence  under  the 
plea  of  nunqvam  indebitatus.  It  is  sufficient 
to  say  that  we  consider  most  of  them  to  be 
quite  contrary  to  the  provisions  of  the  act 
of  parliament  under  which  the  actions  are 
brought,  and  that  on  the  exercise  of  our 
discretion  under  the  statute  of  Anne,  we 
Shall  be  governed  by  the  same  views  which 
the  Court  of  Common  Pleas  adopted  in  the 
two  cases  cited.  London  and  Brighton  Rail- 
way Company  v.  Wiison,  6  Bing.  N.  C.  135 ; 
and  Same  v.  Fairclough,  6  Bing.  N.  C.  270.*^ 
As  most  acts  of  parliament  and  deeds  of 
settlement  constituting  public  companies, 
contain  similar  clauses,  it  will  be  seen  that 
these  cases  are  of  considerable  importance, 
as  greatly  restricting  the  defence  which  can 
be  made  to  actions  for  calls. 


NOTES  ON  EQUITY. 

VOLUNTARY  SETTLEMENT. 

It  is  a  well  settled  rule  of  equity,  that  the 
Court  will  not  interfere  for  the  purpose  of 
giving  effect  to  a  voluntary  settlement. 
Pulverto/t  V.  Pulvertoft,  18  Ves.  84  ;  For- 
tescue  V.  Barnetl,  3  Myl.  &  K.  36  ;  Hale  v. 

c  South  Eastern  Railway  Comprint/  v.  Hobhle- 
white  and  others,  4  Per.  &  Dav.  246 ;  see  also 
Edinburgh  Railway  Company  v.  Hibblewhite^ 
6  M.  &  W.  707. 


Lamb,  2  Eden,  292 ;  Ward  v.  Audland,  8 
Sim.  571.  In  the  case  of  Ellis  v.  Nhnmo, 
Lloyd  &  Goold,  333,  Sugden,  I.  C,  to 
some  extent  disregarded  this  rule,  and  de- 
creed the  specific  performance  of  a  contract 
founded  oidy  on  meritorious  consideration; 
but  in  the  case  of  Dillon  v.  Coppin^  cited 
1  Cr.  &  Ph.  141,  Lord  Cottenham,  C,  was 
understood  in  effect  to  have  overruled  thia 
case.  In  a  still  later  case,  the  circum- 
stances were  these  :  a  father,  having  by  a 
voluntary  settlement,  conveyed  certain  free- 
hold, and  covenanted  to  surrender  certain 
copyhold  estates  to  trustees  in  trust  for  the 
benefit  of  his  daughters,  afterwards  devised 
part  of  the  same  estates  to  his  widow,  who 
after  his  death,  was  admitted  to  some  of 
the  copyholds.  A  suit  having  been  insti- 
tuted by  the  daughters,  to  have  the  trusts 
of  the  settlement,  &c.  carried  into  effect, 
and  to  ccmpel  the  widow  to  surrender  the 
copyholds  to  which  she  had  been  admitted, 
a  decree  was  made  for  carrying  the  trusts, 
so  far  as  they  related  to  the  freeholds,  into 
effect,  the  plaintiff's  title  to  them  being 
complete ;  but  as  to  the  copyholds,  the  bill 
was  dismissed  with  costs.  "The  title,'* 
said  Lord  Cottenham,  '*of  the  plaintiflb  to 
the  freehold  is  complete,  and  they  may 
make  a  decree  for  carrying  the  settlement 
into  effect,  so  far  as  the  freeholds  arc  con- 
cerned. With  respect  to  the  copyholds,  I 
have  no  doubt  that  the  Court  will  not  exe- 
cute a  voluntary  contract,  and  my  impres- 
sion is,  that  the  principle  of  the  Court  is 
to  withhold  its  assistance,  applies  equally 
whether  he  seeks  to  have  the  benefit  of  a 
contract,  a  covenant,  or  a  settlement.  A«, 
however,  the  decision  in  Ellis  v.  Nimmo  is 
entitled  to  the  highest  consideration,  I  will 
not  dispose  of  this  case  absolutely,  without 
looking  at  a  former  case  (Dillon  v.  Q)i^ih), 
on  which  I  had  occasion  to  refer  in  that 
decision.  Unless  I  alter  the  opinion  I  have 
expressed,  the  bill  must  be  dismissed  with 
costs,  so  far  as  the  copyholds  are  con- 
cerned." On  a  subsequent  day,  his  Lord- 
ship said  he  had  looked  at  the  case  alluded 
to,  and  saw  no  reason  for  altering  the  opi- 
nion he  had  before  expressed.  Jefferys  v. 
Jefferys,  1  Cr.  k  Phil.  138. 


COSTS  OF  TRUSTEES. 

We  have  repeatedly  called  attention  to 
the  ca«es  as  to  which  trustees  are  liable. 
See  11  L,  0.  177  ;  18  L.  0.  385  ;  and  we 
have  recently  adverted  to  the  rule  as  to  the 
costs  which  a  trustee  will  be  called  on  to 
pay.  See  20  L.  0.  499.  We  may  add 
that  it  has  recently  been  held,  that  trustees 
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were  decreed  to  pay  out  of  the  trust  estate 
the  costs  of  a  suit  occasioned  by  their  legal 
doubts  in  a  plain  case.  Barrows  v.  Green- 
if,  4  Y.&  Col.  251. 


DEMURRER  FOR  VAGUENESS. 

A  bill  was  filed  Jby  the  assignees  of  a 
bankmpt^  aUeging  that  prerious  to  the 
lM]ikniptcy»  **  certain  dealings  and  trans- 
actions took  place  between  the  bankrupt 
and  defendant,"  and  that  by  virtue  of 
"  certain  agreements  for  leases,  the  bank- 
rupt was  possessed  of  certain  leasehold 
houses,"  and  that  the  defendent  from  time 
to  time  nuide  "  certain  loans"  to  the  bank- 
mpty  and  the  bankrupt,  as  it  was  alleged 
hy  tiie  defendant,  made  "  some  lease "  or 
fts&ignment  of  the  property  to  the  defen- 
dant, and  other  similar  indefinite  state- 
ments, and  prayed  on  account,  &c.  that 
the  rights  of  the  parties  might  be  ascer- 
tained. To  this  biU,  a  general  demurrer 
was  filed  for  want  of  equity^  on  the  ground 
that  the  plaintiff  had  not,  by  the  bill, 
stated  any  certain  case  upon  which  a  Court 
of  Equity  would  grant  any  relief.  Lord 
Langdale,  M.  B.,  intimated  that  he  did  not 
see  how  a  bill,  the  statements,  of  which 
were  so  yague  and  uncertain,  could  be  sup- 
ported.    IVormald  y.  De  Lisle,  3  Bea.  18. 


We  shall  from  time  to  time  state  the 
practical  evils  which  exist,  and  the  reme- 
dies to  be  apphed :  and  we  recommend  our 
correspondents  to  point  out  such  causes  of 
delay  and  inconvenience  as  they  have  per* 
sonally  experienced  in  the  course  of  their 
own  practice.  We  incline  to  think  that 
the  very  first  alterations  should  be  directed 
to  the  Chancery  Offices,  th^  Six  Clerks,  the 
Masters,  and  the  Registrars  and  Report 
Offices.  Here,  we  believe,  will  be  found 
an  abundant  source  of  delay,  equally  inju- 
rious to  the  suitor  and  soucitor ;  and  we 
should  like  to  see  an  effectual  change  in 
tbese  administrative  departments— the  ma- 
chinery of  the  Court— before  any  material 
alteration  be  tried  in  pleadings  and  prac- 
tice. 

We  shall  endeavour  to  put  our  readers  in 
possession,  not  only  of  all  that  is  done,  but 
all  that  is  projected. 


PROPOSED  FURTHER  CHANCERY 
REFORMS. 

The  quasi  commissioners  appointed  by  the 
Lord  Chancellor  "  to  consider  the  practice, 
comr$e  of  proceeding,  and  offices  of  the  Court 
d  Cbane^i  with  reference  to  such  regu- 
IntioDB  and  alterations  thereof  as  it  would 
be  expedient  to  make  for  the  purpose  of 
diminishing  the  expense  and  delay  attend- 
ing the  administration  of  justice  in  the 
Court  of  Chancery,"  are  proceeding,  we 
understand,  with  their  labours.  Mr.  En- 
field, the  Bolidtor  to  the  Suitor*s  Fund,  has 
heesBk  ai^inted  Secretary,  and  observations 
and  sng^Bstkms  have  been  invited  from 
certain  soHciton  and  officers  of  the  Court. 
We  have  from  time  to  time  assisted  in 
awakening  attention  to  the  important  sub- 
jects now  under  consideration,  and  shall 
continue  to  lend  our  aid  in  the  further  in- 
quiries now  instituted*  On  the  one  hand, 
we  shall  endeavour  to  promote,  so  far  as 
practicable,  the  objects  of  the  Equity  Judges 
in  improving  the  practice  and  proceedings 
of  the  Court,  and  rendering  the  offices  more 
effective  ;  and  on  the  other,  it  will  be  our 
duty  to  consult  the  convenience  and  just 
interests  of  the  profession.  ( 


NEW  ORDER  OP  COURT. 

DISTRINGAS  RELATING  TO  STOCK. 

Friday,  the  1 0th  day  of  December,  in 
the  5th  year  of  the  reign  of  her  Ma- 
jesty Queen  Victoria,  1841. 
The  Right  Honorable  John  Singleton  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assist- 
ance of  the  Right  Honorable  Henry  Lord 
Langdale,  Master  of  the  Rolls,  the  Right 
Honorable  Sir  Iiancelot  Shadwell,  Vice 
Chancellor  of  England,  the  Honorable  the 
Vice  Chancellor  James  Lewis  Knight 
Bruce,  and  the  Honorable  the  Vice  Cban- 
cellor  James  Wigram,  and  in  pursuance  of 
an  act  passed  in  the  5th  year  of  the  reign 
of  her  present  Minesty  [cap.  5,]  intituled. 
''  An  act  to  make  nirther  provision  for  the 
administration  of  justice,''  doth  hereby 
ORDER  and  direct  in  manner  following, 
(that  is  to  say,) 

That  the  affidayit  required  by  the  second 
of  the  orders  of  the  17th  Nov.  1S41,»  shall, 
instead  of  being  in  the  form  set  out  at  the 
foot  of  those  orders,  be  in  the  form  follow- 
ing:— 

**A.  B.,  [the  name  of  the  party  or  parties 
in  whose  behalf  the  writ  is  sued]  v.   Tbe 
Goveraor  aad  Company  of  the  Bank  of  Eng- 
land. 
I,  of  ,  do  solemnly  swear  that» 

according  to  the  best  of  my  knowledge,  infor- 
mation and  belief,  I  am,  [or,  if  the  affidavit  is 
made  fy^ie  solicitor.  A,  B,  of  ,  is]  bene- 

ficially interested  in  the  stock  hereinafter  par- 
ticularly described,  that  is  to  say,  [here  specj/p 


'  See  p.  35,  ante. 
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the  amount  of  the  stock  to  be  affected  hy  the 
writ,  and  the  name  or  names  of  the  person  or 
persons,  or  body  politic  or  corporate,  in  whose 
name  or  names  the  same  shall  be  standing  ] 
(Signed)  "Lyndhttrst,  C. 

Lan6dale>  M.B. 

Lancelot  Shadwell>  V.C. 

J.  L.  Knight  Bruce,  V.C. 

James  Wigram,  V.C." 
LThis  order  does  not  meet  all  the  sug- 
gestions which  have  heen  made  to  supply 
the  defects  of  the  orders  of  the  17th  No- 
yember.  A  trustee  cannot  make  an  affidavit 
that  he  is  "beneficially"  interested.    Ed.] 


THE  LAW  RELATING  TO  CLUBS. 

In  our  thirteenth  volume,  (see  also  22L.0. 481,) 
we  stated  the  law  relating  to  the  liabilities  of 
members  of  clubs,  and  we  there  found  the  rule 
to  be,  that  the  members  of  a  club,  merely  as 
such,  were  not  liable  for  debts  incurred  by  the 
committee,  fbr  work  done  or  goods  supplied 
to  the  club ;  for  that  the  committee  haa  no 
authority  to  pledge  (he  personal  credit  of  the 
members.  In  a  late  case,  Todd  ▼.  Emlp,  7 
Mee.  &  W.  427,  this  principle  has  been  car- 
ried further,  and  it  has  been  held  that  a  com- 
mittee- man  is  not  in  many  cases  liable.  As  the 
subject  is  of  much  general  interest,  we  shall 
state  the  reasons  of  the  decision. 

It  seems  quite  clear,  that  under  almost  any 
other  association  than  a  club,  a  person  so  si- 
tuated would  be  liable.  Thus  in  Horsley 
V.  Beli,  Ambl.  770;  I  Bro.  C.  C.  lOl,  an  act 
of  parliament  having  been  passed  to  make  a 
certiun  brook  navigal)le,  the  defendants  and 
others  were  named  commissioners  to  carry  the 
act  into  execution,  by  which  tolls  were  to  be 
taken,  and  the  commissioners  were  empowered 
to  borrow  money  thereon.  A  treasurer  and 
surveyor  were  appointed  and  the  worlv  was 
commenced.  The  defendants  were  all  acting 
commissioners  by  whom  the  plaintiff  was  em- 
ployed to  do  certain  work  in  prosecution  of 
the  scheme,  and  to  whom  they  gave  orders 
from  time  to  time.  These  orders  were  given 
at  different  meetings  by  such  of  the  defendants 
as  were  present,  but  none  of  them  were 
present  at  all  the  meetings  at  which  the 
orders  were  given,  so  that  the  defendants  did 
not  join  in  all  the  orders,  but  every  one  of 
them  joined  in  making  some  one  of  the  orders, 
and  they  were  all  held  liable.  But  the  rule  is 
different  in  the  case  of  a  club.  The  reasons  are 
clearly  stated  by  Lord  Abinger  and  Mr.  Bnron 
Parke  iu  follows  (the  other  barons  concurring.) 
"  It  is  difficult,"  says  the  latter,  "  to  say  that 
there  was  not  some  evidence  to  go  to  the  jury ; 
because  the  defendant's  acts  in  attending  meeU 
ings,  and  offering  sums  of  money  by  way  of  com. 
promise  to  the  creditors,  are  undoubtedly  evi- 
dence to  go  to  the  jury.  I  do  not  say,  that  it  is 
evidence  to  which  one  ought  to  attach  much 
weight ;  but  if  I  were  asked  the  queition,  whe- 


her  there  was  or  not  son^e  evidence  to  go  to  the 
jury,  I  should  certainly  hesitate  before  I  said 
there  was  not.     It  is  the  jury  who  are  to  put  a 
construction  on  those  acts.    I  think,  however, 
that  the  construction  put  by  my  Lord  upon 
one  of  those  acU  is  that  which  the  jury  ought 
to  put  upon  it,  namely,  an  attempt  as  men  of 
honour,  to  get  up  a  subscription  among  them- 
selves, in  order  to  let  the  tradesmen  ^o  harm- 
less; but  I  think  it  cannot  be  considered  as 
an  admission  of  liability.     If  it  is  contended, 
that  that  attempt  at  a  settlement  was  an  ad- 
mission that  the  committee  were  authorized  to 
enter  into  the  contracts,  it  is  a  question  for  the 
jury.    Then  we  come  to  the  other,  which  is 
the  main  point  of  the  case,  and  upon  which  it 
may  be  urged,  that  where  parties  enter  into 
one  common  purpose  of  acting  together,  each 
of  them  has  authority  to  bind  the  others  to  the 
extent  of  attaining  that   common  purpose. 
But  the  defect  in  the  plaintiffs'  case  is,  that 
there  is  no  common  purpose  shewn  of  dealtnfr 
on  credit  for  such  articles  as  were  supplied  in 
this  case.    The  evidence  shews  that  a  fund 
was  subscribed,  which  fund  was  to  be  admin- 
istered by  a  committee.     The  committee  can 
only  be  supposed  to  have  agreed  to  do  that 
which  the  subscribers  to  the  club  had  power 
themselves  to  do,  that  is,  to  administer  thnt 
fund  so  far  as  it  went.    They  were  not  ex- 
pected  to   deal  on  credit,  except  for  such 
articles  as  it  might  be  immediately  necessary 
for  them  to  have  dealt  for  on  credit.    The 
making  purchases  of  what  was  necessary  would 
be  only  what  they  ought  to  do,  according  to 
the  trust  reposed  in  them,  and  these  must  be 
taken  to  be  purchases  for  ready  money,  unless 
distinct  eriaence  was  given  that  they  were 
authorized  to  enter  into  contracts  on  the  part 
of  the  general  body  for  the  common  purpose, 
and  to  deal  on  credit,  so  as  to  make  one  the 
agent  for  another.      It  might  be  different, 
perhaps,  in  the  case  of  hiring  the  servants  of 
the  establishment,  where  there  must  necessa- 
rily be  credit  for  a  certain  period,  because  yon 
cannot  pay  wages  down ;    but  as  to  batehen' 
meat,  wine,  furniture,  and  almost  anything 
else,  those  may  be  readv  money  transactions. 
Unless  there  b  some  evidence  to  the  contrary, 
each  member  of  the  committee  must  be  consi* 
dered  as  exercising  only  a  concurrent  authority 
with  the  others  in  the  due  administration  of 
the  fund,  and  obtfdning  credit  for  such  matters 
only  as  cannot  be  the  subject  of  ready-monef 
transactions.    My  impression,  therefore  is,  thirt. 
although  there  might  be  some  evidence  on  the 
latter  part  of  the  case  to  go  to  the  jury,  though 
very  slight,  ^et  that  on  the  former  part  of  the 
case  the  plaintiffs  have  failed,  that  is,  they  have 
not  shewn,  with  sufficient  clearness,  any  privity 
on  the  part  of  the  defendants  to  the  contract, 
or  any  knowledge  that  any  committee-man 
was  authorized  to  deal  upon  credit  for  the 
others.     Todd  v.  Emly,  7  M.  &  W.  427. 
We  may  here  mention  that  this  subject  is 

Sarticularly  considered  in  the  third  edition  of 
Ir.  Wordsworth's  Law  of  Joint  Stock  Com. 
panies,  which  is  a  useful  work,  and  much  ioft. 
proved. 
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EXAMINATrON  FOR  THB  DEGREE  OP 
BACHELOR  OF  IiAWS  AT  THE  LON- 
DON UNIVERSITY. 

Mottdiiy^  Nwember  8,  1841. 

EjfUimner,  Mr.  Grai^bs. 
Morning  Exami nation, 

THB  LAST  THRKB  TOLUMBS  OF  KBMX'S  COM- 
MBIITAR1B8. 

I. — 1.  Explain  the  rights  of  the  husband  in 
the  fee  simple  of  the  wife ;  2.  in  her  freehold 
life  estate ;  3.  in  her  chattels  real ;  4.  in  her 
penonal  property  in  possession;  5.  in  her 
choses  in  action. 

H.  —  1.  Distinguish  between  the  yoid  acts 
and  the  voidable  acts  of  an  infant.  2.  Particu- 
larise the  rules  of  law  as  to  the  conArmation 
of  an  infiint's  voidable  acts.  3.  Specify  the 
Uabilieies  and  immunities  of  infants  in  actions 
and  suits. 

III. — 1.  Explain  the  rules  which  determine 
the  roaster's  lialiHity  for  the  contracts,  and, 
9.  for  the  torts  of  his  servant. 

IV. — ^Trace  historicaUy  the  progress  of  the 
power  of  alienation  of  property. 

V. — Give  a  summary  of  the  rules  determin- 
ing the  ownership  of  fixtures. 

VI. — 1.  Explain  the  order  of  priority  in  the 
payment  of  a  deceased  person's  debts,  and, 

2.  the  rules  of  distribution  of  personal  pro- 
perty in  case  of  intestacy. 

Vil.— I.  Define  (ff)  contract;  {h)  conside- 
ration. 2.  Explain  the  principal  legal  dLftinc- 
tiions  between  consideration  executed  and  con- 
sideration executory.  3.  Distinguish,  with 
respect  to  consideration,  (a)  bUls  of  exchange 
and  promissory  notes;  (6)  other  parol  con- 
tracts ;  (tf)  specialties. 

Vlil. — I.  In  Cases  of  goods  sold,  how  far 
and  in  what  cases  is  there  any  implied  war- 
ranty? 2.  Distinguish  the  drcumstances 
wherein  a  contract  may  be  rescinded  from  those 
wherein  the  only  remedy  is  an  action  for  da- 
mages. 

I  A. — 1*  Explain  the  different  kinds  of  lien 
upon  personal  property,  and,  2.  the  different 
ways  in  which  lien  may  be  created. 

A. — 1.  Explain  stoppage  in  transitu.  2.  Give 
examples  of  such  delivery  as  is  suflScient  to 
determine    the   vendor's    right  of  stoppage. 

3.  Explain  the  different  practical  effects  that 
would  result  from  considering  the  stoppage  as 
creating  a  lieo,  or  as  a  rescission  of  the  con- 
tract. 

XI. —  I .  What  is  the  ordinary  division  of 

bailments  ?    2.  Under  what  three  classes  may 

bailments  be  arranged  ?    3.  State  the  rules  as 

.  to  the  liability  of  bailor  and  bailee  in  each  of 

the  three  classas  referred  to. 

XII. — 1.  Uow  far  can  the  acts  of  one  partner 
bind  the  firm?  2.  Explain  the  legal  conse- 
quences of  a  dissolution  of  partnership  (/i)  as 
to  the  formejr  partners,  (6)  as  to  third  pt^rsons ; 
(«)  with  notice ;  iO)  without  notice  of  dissolu- 
tion. 

XIII. — I.  Define  the  terms  charter  party, 
bill  of  lading,  freight,  general  average,  salvage. 


2.  In  what  cases  does  the  maiitfane  law  appor- 
tion the  loss  occasioned  by  the]  collision  of 
ships  ?  

Afternoon  Examination. 

I. — 1.  In  what  cases  may  goods  be  distrain- 
ed for  rent  ?  2.  Enumerate  the  otber  reme- 
dies for  the  recovery  of  rent,  distinguishing  the 
cases  of  rent  reserved  by  specialty  and  rent 
reserved  without  deed. 

II.— Define  the  requisites  to  a  tenancy  by 
the  curtesy. 

1 1 1.«— Explain  the  law  of  emblements. 

IV.--Explain  severally  the  legal  and  equi- 
table rights  of  mortgagor  and  mortgagee. 

v.— 1.  Define  remainder.  2.  Distinguish 
between   vested  and  contingent  remainders. 

3.  Enumerate  the  modes  of  destroying  contin- 
gent remainders.  4.  Explain  the  operation  of 
the  provision  for  the  support  of  contingent  re- 
mainders ordinarily  inserted  in  settlements. 

VI.— 1.  Distinguish  executory  devises  from 
remainders.  2.  Enunciate  the  rule  against 
perpetuities. 

VII. — 1.  Give  a  concise  account  of  the  in- 
troduction of  uses.  2.  Explain  the  principal 
legal  differences  between  conveyances  operat- 
ing at  Common  Law  and  conveyauces  operat- 
ing under  the  Statute  of  Uses.  3.  Explain  the 
nature  of  powers. 

VIII. — 1.  Explain  the  manner  of  creating 
trusts.  2.  Mention  the  principal  peculiarities 
of  trusts  as  distinj^uisbed  from  legal  estates. 
3.  Distinguish  between  the  properties  of  exe- 
cuted andf  of  executory  trusts. 

IX.  —  1.  Explain  the  equitable  effects  of 
notice.  2.  Explsun  the  operation  of  attendant 
terms  in  protecting  purchasers. 

X. — 1.  State  the  provisions  of  the  Statute  of 
Frauds  with  respect  to  interests  in  land.  2.  In 
what  cases  will  equity  decree  tlie  performance 
of  a  parol  contract  to  convey  ? 

XI.— 1.  What  circumstances  are  necessary 
to  the  due  execution  of  a  deed  ?  2.  To  what 
cases  is  a  deed  of  grant  applicable  ?  3.  Ex- 
plain the  operation  of  a  covenant  to  stand 
seised.  4.  £xplain.the  operation  of  lease  and 
release. 

XII. — 1.  Distinguish  jofnt-tenancy  from  te- 
nancy in  common,  as  to  mode  of  creation  and 
as  to  legal  consequences.  2.  How  may  joint- 
tenancy  be  severed  ? 

THE  TWO  PORTIONS  OF  DUM0NT*8  EDITION 
OF  BBNTUAM's  UOaALS  AND  LBGISLATION 
WHICH  CONTAIN  THB  PRINCIPLES  OF  A 
CIVIL  CODE  AND  THB,  PRINCIPLES  OF  A 
CRIMINAL  CODE. 

Morning  Examination, 

I. — I.  What  is  the  chief  end,  and  what  are 
the  subordinate  ends  of  civil  legislation  ) 
2.  Explain  the  relative  importance  o?  the  sub- 
ordinate ends,  and  the  extent  to  which  positive 
laws  are  capable  of  contributing  towards  each 
of  tliem.  3.  Give  examples  of  the  manner  in 
wliich  they  may  conflict,  and  show  what  would 
be  the  consequence  of  establishing  as  a  prin- 
ciple that  all  men  should  have  equal  riji^hts. 

II. — I.  In  what  does  property  consist,  and 
to  what  extent  can  it  exist  independently  of 
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law?  2.  What  are  the  diief  cvUe  resultitig 
from  the  infringement  of  proprietary  rights } 
3.  Enumerate  the  leadiug  maxims  which  set 
limits  to  proprietary  rights. 

III. — I.  Specify  the  principles  which  ought 
to  regulate  the  acquisition  of  property  by  pre- 
scription, and,  2.  the  principles  which  ought 
to  regulate  the  adjustment  of  mutual  rights 
when  the  labour  of  one  man  hns  been  expended 
upon  a  thing  belonging  to  another. 

IV.— 1.  State  the  advantages  of  free  powers 
of  idienating  property  inter  vivos,  and  2,  the 
ordinary  motives  for  restraints  upon  such  aUen- 
ation. 

V. —  Give  examples  of  ordinary,  but  im- 
proper, legislative  infringements  upon  security. 

VI,  —  What  are  the  inconveniences  of  a 
voluntary  provision  for  the  poor,  and  to  what 
extent  onffht  the  poor  to  be  relieved  by  law  ? 

Vil.^What  conditions  must  be  fulfilled  in 
order  that  laws  should  be  in  conformity  with 
the  general  expectation  of  the  people  governed? 

VIIL — 1.  In  framing  a  law  of  succession  to 
the  goods  of  a  deceased  person,  what  ought  to 
be  the  main  objects  of  the  legislator?  2.  What 
would  be  the  most  simple  plan  of  succession 
among  relatives  ?  3.  State  the  principal  heads 
of  the  plan  proposed  by  Bentham. 

IX. — 1.  Explain  the  advantages  of  allowing 
a  power  of  testamentary  disposition,  and  the 
consequences  of  the  absence  of  such  a  power 
while  alienation  inter  vivos  is  allowed.  2.  State 
the  arguments  in  favour  of  a  limited  power. 
.  X. — 1.  Explain  the  meaning  of  the  word 
services,  as  understood  by  Bentham,  and  ex- 
plain the  manner  in  which  rights  to  services 
and  proprietary  rights  may  become  blended. 
2,  Mention  some  leading  bases  of  arrangement 
tor  classing  services.  3.  State  the  objects 
which  a  legislator  ought  to  have  in  view  in 
creating  le^l  rights  to  services. 

XI. — 1.  Define  pact,  and  explain  the  prin- 
ciple upon  which  Bentham  rests  the  duty  of 
the  legislator  to  sanction  the  validity  of  pacts. 
2.  By  what  means,  and  for  what  reasons  ought 
pacts  to  be  dissolved,  and  when  ought  a  party 
to  be  excused  from  performance  on  making 
compensation  ?  • 


Afternoon  ExHtninntion. . 

I.— 1.  Define  offences,  (a)  private;  (i)  self- 
affecting  ;  (c)  semi-public ;  ((/)  public.  2.  Enu- 
merate the  subdivisions  of  each  of  these  four 
classes. 

If. — 1.  Distinguish  between  evil  of  the  first, 
and  evil  of  the  second  order.  2.  What  is 
imaginary  evil?  3.  Enumerate  the  aggrava- 
tions of  evil  of  the  first  order  derived  from  the 
circumstances  of  the  offence.  4.  Enumerate 
(a)  the  aggravations  and  (4)  the  extenuations 
of  alarm  iferived  from  thecircMDStances  of  the 
oiender's  character. 

III.— I .  State  and  exp&ain  the  ordinarv  effect 
which  a  special  position  of  the  offieaaer,  af- 
fording facility  for  the  commission  of  the  of- 
fenoe,  produces  vpon  the  resulting  alarm. 
2.  Mention  a  signal  exception  to  the  ordinary 
rule. 

lY.— 1.  State  the  doctrine  of  Bentham  as  to 


the  alleged  error  of  calling  motives  good  or 
bad.  2.  Distloguieh  between  motives,  (ii>  so- 
cial; (^)  semi-social;  (c*)  anti-social ;  (i/)  per- 
sonal 

V. — 1.  To  what  kind  of  offences  arc  pre-  * 
ventive  means  especially  applicable  ?    2.  For 
what  reason  ought  larger  discretion  to  be  in- 
trusted to  the  executive  power  in  the  applica- 
tion of  suppressive  than  of  preventive  means  ? 

VI.— 1.  To  what  kind  of  offences  is  satis- 
faction applicable  ?  2.  What  ought  to  be  the 
measure  of  pecuniary  satisfaction  ? 

Vll.— 1.  Explain  the  causes  of  the  intro- 
duction of  duelling,  and  the  defecta  of  duelling 
as  a  penal  remedv.  2.  Mention  the  modes  of 
honorary  reparation  proposed  by  Bentham. 

VIII. — 1.  Class  the  cases  where  punishment 
ought  not  to  be  inflicted.  2.  Enumerate  the 
evils  of  all  penal  laws.  3,  Distinguish  between 
the  cases  in  which  lapse  of  time  ought,  and 
those  in  which  it  ought  not«  to  be  a  bar  to 
punishment* 

IX. — 1.  Describe  the  evils  resulting  from 
pimishments  which  involve  innocent  persons, 
and,  2,  give  examples  of  the  most  oommoo 
cases  of  the  voluntary  infliction  of  anch  mis- 
placed punishments. 

X.>-l.  Enumerate  the  principal  useful  qua- 
lities which  should  determine  a  legislator  in 
his  choice  of  punishment.  2.  With  reference 
to  such  qualitieSf  explain  the  defects  and  ad- 
vantages  of  («i)  capital  punishment;  (6)  trans- 
portatiun;  (p)  imprisonment  j  (J)  pecuniary 
penalties. 

XL — ).  State  the  imperfections  of  direct 
penal  legislation*  and,  2.  the  three  main  prin- 
ciples of  indirect  legislatioB  for  the  purpose  of 
preventing  offences. 

XII.— Explain  the  probable  effecU  of  the 
general  and  indiscriminate  diffusion  of  know- 
ledge upon  the  quantity  and  quality  of  offences. 

X III.— Enumerate  the  principal  indirect 
modes  of  so  influencing  the  will  as  to  prevent 
offences. 

XIV.  —  Enumerate  the  precautions  to  be 
taken  for  the  purpose  of  preventing  abuse  of 
authority.  

We  shall  take  an  early  opportunity  of  no- 
ticing the  excellent  address  of  Mr.  Seijt.  7W. 
fourd  on  the  occasion  of  the  distribution  of 
prizes  and  certificates  of  honour^  at  the  Uni- 
versity (College,  Lotidon.  The  namea  of  the 
successful  candidates  shall  also  be  recorded. 


LAW  OF  ATTORNEYS. 

»»ll    I      !-■■■ 

PRODUCTION  OF  PAPEEe. — LIXN* 

Whens  under  the  56th  order  of  1828,  the  pro- 
secution of  a  decree  in  a  creditor's  suit  is  taken 
from  the  plaintiff  and  committed  to  another 
creditor,  the  plaintiff's*  solicitor  in  auch  case 
must  permit  tlie  other  creditors'  solicitor  to 
inspect  and  take  copies  of  the  papers. 

In  this  case  the  pkuntiff^  solicitor  had  failed 
to  prosecute  the  decree  with  due  d  ligence. 
The  master,  under  the  56th  order  of  1628, 
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committed  the  prosecalion  of  the  suit  to  ano* 
tber  creditor.  A  itootioR  was  made  on  behalf 
of  that  creditor,  that  the  solicitor  of  the  plain- 

*  tiff  augki  be  or<iered  to  allow  the  solicitor  of 
the  substitttted  creditor,  at  all  seasfiaable 
timest  and  upon  ffi?iBg  reasonable  notice, 
to  inspect  and  lake  copies  of,  and  extracts 
from,  the  several  drafu,  briefs,  decree,  or* 
ders»  letters,  copies  of  letters,  documents, 
and  papers  reUtiog  to,  or  made  in  the  csiise, 
in  his  possession.  The  motion  Mras  supported 
by  an  affidavit,  stating  that  applications  had 
bean  wade  by  or  on  behalf  of  the  party  mak* 
ittff  the  motion,  to  (he  plaintiff's  solicitor  for 
information  as  to  the  state  of  the  proceedtn<*p, 
and  for  liberty  to  laspect  the  documents,  which 
had  been  refused. 

Thff  y'icB  CUatkcfUttr  of  Eftfrh^d.-^X  have 
already  decided,  in  Ueihp  v.  Mficaife^  B  Sim. 
622,  (and  my  decbion  has  been  alfirmed  by  the 
Lord  Chaac<;Uor)  that,  where  the  solicitor  of  a 
plaintiff  refuses  improperly  to  proceed  with 
the  suit  on  behalf  of  his  client,  he  cannot  with- 
hold the  papers  in  the  cause  from  bia  client's 
new  solicitor,  but  ought  to  deliver  them  up, 
so  as  to  eoable  the  new  solicitor  to  proceed 
with  the  suit ;  without  prejudice,  however,  to 
his  own  lien  for  costs.  The  question  then  is, 
whether  there  is  any  substantial  differeoce  be- 
tween the  case  of  a  solicitor  who  has  dis- 
charged himself,  and  that  of  the  solicitor  of  a 
plaintiff*  who,  by  his  own  course  of  conduct 
induces  the  Court  to  take  from  bim  the  pro- 
lecation  of  the  suit,  and  to  commit  it  to 
another  party,  who  employs  another  solicitor. 
The  Master  must  be  deemed  to  have  exercised 
a  sound  discretion  in  making  the  order  to 
which  effect  is  now  sought  to  be  given,  his 

^  decision  having  been  acquiesced  in.  The  prin- 
ciple of  Hetlop  V.  Miteutfe,  which  is  substaa- 
tiaJly  the  same  case  as  the  preseat,  is,  that 
the  solicitor  who  has  possession  of  the  docu- 
oaents  in  the  cause,  holds  them  for  the  beae&t 
of  the  plaintiff;  and  where,  by  reason  of  the 
plaintiff's  default  in  prosecuting  the  decree  in 
the  cause,  the  prosecution  of  it  has  been  com- 
mitted to  another  party,  the  solicitor  ought  not 
to  be  permitted  to  increase  the  expences  of 
the  soit,  by  compelling  that  party  to  take  de 
noeo  office  copies  of  the  proceedings  which 
have  taken  place  in  it.  I  shall,  therefore, 
snake  an  order  in  the  terms  cf  the  notice  of 
motion.  The  costs  of  the  party  applying 
jnust  be  costs  in  the  cause  i  but  I  shall  give 
no  costs  to  the  «»licltor  against  whom  the  ap- 
plication is  made,  Bennett  v*  Baxter,  10  Sim. 
417. 


COSTS. 

Where  documents,  which  a  defendant  is 
<»rdeced  ta  pr/oduc^  are  pet siitied  to.  ramain 
in  his, solicitor's  office  fos  the  plaintiff's,  in^- 
^pection,  the  solicitor  is  not  entitled  to  chatge 
the  plaintiff  for  inspecting  them. 

This  point  was  Utelv  decided  by. the  flee 
Ch^Hceilgr  of  Englamd^  wiio  held  that  such 
charge  could  not  be  allowodi  olthuugh  the 


clerk  in  court,  if  the  doeumenU  had  been 
deposited  with  him,  would  have  been  entitled 
to  charge  6#.  8<tf.  per  hour  for  the  inspection. 
His  Honor  said  it  was  for  the  accommodation 
of  the  defendant  that  the  documents  were 
allowed  to  be  inspected  at  his  solicitor's  office. 
fVwdrnffe  v.  Damiti,  10  Sim.  126. 


LAW  OF  UBEL. 


WHAT  IB  DBBMBtf  A  PUBLICATI^. 

Thb  Criminal  Law  Commissioners,  reporting 

on  this  subject,  oliserve  that, 

**  When  the  simple  rules  as  to  libel  were 
first  establtsbed,  that  is,  when  printing  was 
yet  unknown,  when  few  could  read  and  fewer 
still  could  write,  the  offence  of  publishing  a 
libel  was  of  rare  occurrence.    The  vastness  of 
the  change  which  a  different  state  of  educa* 
tirni  and  society  have  wrought  in  this  respect 
may  be  m  some  measure  estimated  by  the  con- 
sideration that  there  are  few,  if  any,  of  the 
higher  or  middle  classes  of  life  who  are  not, 
in  legal  strictness,  amenable  for  transgressions 
of  these  rules.     Every  one  who  delivers  to 
another  any  book,  magazine,  or  newspaper, 
containing  anv  libellous  matter  is,  in  point  of 
law,  guilty  of  an  illegal  publication.     The 
libraries  of  the  Universities  and  of  nnmeroni 
persons  of  literary  attainments  usually  contain 
many  books,  ancient  as  well  as  modem,  of  a 
very  libellous  dencriptioii.     It  is  true  that 
many  reasons  may  be  urged  for  allowing  books 
or  engravings  to  be  contained  in  such  deposi- 
tories for  the  purposes  of  study,  or  of  literary 
or  scientific  research,  although  much  mischief 
might  result  to  religion  or  morals  from  their 
more  public  'exhibition.    The  law,  however, 
knows  no  such  distinction,  but    subjects  all 
who  are  concerned  In  the  publication  of  the 
same  illegal  matter  to  the  same  penalties.    A 
law  ivhich  thus  includes  within  its  scope  the 
subjects  of  the  realm  by  thousands,  which 
would,  if  rigidly  enforeed,   consign    to  the 
flames  and  subsequent  oblivion  many  works, 
ancient  as  well  as  modern,  which  not  nofre- 
quentiy  find  a  place  in  distinguished  libraries, 
would,  if  so  enforced,  be  scarcely  toleral>le. 
The  reason  why  so  indiscriminate  a  law  is  less 
oppressive  than  might  have  been  expected 
seems  simply  to  be  this,  tliat  it  is  but  rarely  nut 
in  force.    In  stating  this  we  of  course  connne 
the  remark  to  the  criminal  branch  of  the  law, 
for  undoubtedly  instances  have  occurred  of 
civil  proceedings  of  a  very  harassing  nature, 
where  successive  actions  have  Ireen  brought 
against  mere  vendors  of  newspapers  in  respect 
of  the  very  same  personal  libel.    But  as  r  •> 
gards  civil  actions  such  practices  receive  a  con- 
siderable check  from  the  provision  which  may 
prevent  even  a  snccessfvl  plaiutiff  from  obtain- 
ing costs  where  the  damages  recovered  do  not 
amount  to  40lr.    In  respect  of  the  criminal 
proeeeding  Sltere  Is   still  less  temptation  to 
prosecute,  inasmuch  as  the  prosecutor  can 
obtain  no  costs,  and  the  fine,  if  one  be  imposed. 
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belonfifi  to  the  Cfowii.  Altbouf?li  less  of  In. 
conTentence  than  might  have  been  expected 
thns  results  from  the  operation  of  so  very  ex- 
tensive a  la%T,  it  is  one  which  sometimes  bears 
harshly  upon  booksellers.  It  has  generally 
been  considered  that  the  sale  of  a  book  in  a 
bookseller's  shop,  although  it  be  by  an  agent 
in  the  ordinary  course  of  dealing,  is  primd 
facie  evidence  of  a  sale  by  his  authority  and  of 
his  knowledge  of  the  contenU  of  the  book, 
and  consec|U^tly  of  an  illegal  publication 
where  tie  contents  are  libellous.  This  may, 
in  manjltnstances,  be  productive  of  hardship. 
In  the  case  of  a  very  extensive  dealer,  or  in 
the  ordinary  case  of  an  auctioneer  who  sells  a 
library,  it  may  be  harsh  to  infer  a  knowledge  of 
the  contents  or  even  character  of  every  book 
that  he  sells  for  the  purpose  of  founding  upon 
it  an  inference  of  guilt.  It  is  the  less  easy  to 
suggest  any  remedy  against  hardship  in  such 
cases,  inasmuch  as  it  does  not  arise  from  any 
peculiar  severity  of  the  law  specially  aimed 
against  persons  so  situated,  but  from  an  ap- 
plication  of  the  ordinary  rules  of  evidence 
which  cannot  be  avoided  without  the  risk  of 
incurring  an  opposite  inconvenience.  As  a 
general  rule  an  agent  employed  to  conduct  the 
business  of  the  principal  may  be  presumed  to 
act  by  his  authority,  so  long  as  he  acts  within 
the  apparent  scope  of  his  duty — a  contrary 
rule,  or  one  which  reqiured  express  proof  of 
authority  in  respect  of  each  distinct  act  of 
dealing  would  be,  in  a  great  measure,  to  ex- 
empt such  a  principal  &om  liability  for  the 
acts  of  his  agent,  and  would  be  sufficient  to 
afford  almost  entire  impunity  to  a  principal 
dealer  in  libels.  It  seems  to  us  that  it  might 
be  detirable,  in  cases  where  a  principal  was 
indicted  in  respect  of  the  sale  of  a  book  by  an 
agent,  that  the  penalty  should  be  small,  unless 
knowledge  of  the  contents  of  the  libel  ware 
expressly  proved.  Whilst  it  seems  to  be  harsh 
and  unreasonable  on  the  one  hand  to  make 
even  a  prmd  facie  presumption  that  every 
bookseller,  however  great  the  number  of  his 
agents,  is  acquainted  with  the  contents  of 
every  book  sold  or  disposed  of  in  the  ordinary 
course  of  trade ;  it  is,  on  the  other  hand,  but 
reasonable  that  those  through  whom  noxious 
works  are  dispersed,  and  without  the  aid  of 
whose  exertions  and  capital  offensive  works 
could  not  be  extensively  circulated,  should 
be  required  to  use  due  caution  to  prevent 
injury  to  the  public. 

"There  is  no  doubt  a  difference,  in  point  of 
morals,  between  the  deliberate  publication  of 
a  pernicious  book,  and  a  mere  want  of  due 
caution  in  not  exercising  that  degree  of  vigi- 
lance which  might  have  prevented  the  sale 
of  such  a  book,  to  the  detriment  of  society. 
It  is  not,  however,  very  material  whether 
morals  are  depraved  intentionally  or  through 
negligence  in  such  cases.  And  in  reference 
to  the  ordinary  principles  of  criminal  juris- 
prudence, it  is  diriicult  to  distinguish  between 
an  ii^ury  wilfully  inflicted,  and  one  occasioned 
by  culpable  negligence.  We  do  not,  therefore, 
conceive  that  it  would  be  expedient,  were  it 
even  practicable,  to  found  any  distinct  pro- 


vision simply  against  culpable  negligence  on 
the  part  of  booksellers.  Bat  in  case  of  the 
sale  of  a  libellous  work  after  express  notice, 
or  in  case  of  actual  knowledge  of  the  iUegml  ^ 
nature  of  the  book  published,  we  think  that ' 
the  punishment  might  reasonably  be  extended, 
as  the  offence  in  such  case  undoubtedly  derives 
an  aggravation  from  the  responsible  situation 
of  the  defendant  as  regards  the  public. 

*'  We  find  that,  amongst  other  prorisiona 
contained  in  a  Bill,  endtled  *  A  Bill  to  alter 
and  amend  the  laws  respecting  libels,'  ordered 
bv  the  House  of  Commons  to  be  printed,  29th 
March,  1833,  is  the  following  .—'And  whereas 
doubts  have  been  enteruined  as  to  the  liability 
to  criminal  prosecution  of  proprietors,  printers, 
and  publishers  of  newspapers,  books,  and 
other  publications  in  certain  cases :  be  it  farther 
enacted,  that  any  criminal  prosecution  for  libel 
against  any  proprietor,  printer,  or  publisher  of 
any  newspaper,  book,  or  other  publication 
containing  any  libel,  it  shall  be  competent  to 
such  proprietor,  printer,  or  publisher,  to  give 
in  evidence,  on  the  trial  of  the  indictment,  that 
at  the  time  of  the  publication  of  such  libel, 
and  previous  thereto,  he  was  incapable  of  par- 
ticipating in,  or  controlling,  or  was  not  cogni- 
zant of  the  writing,  printing,  or  publishing 
thereof;  and  if  it  shall  appear  upon  such  evi- 
dence, to  the  satisfaction  of  a  jury,  that  such 
proprietor,  printer,  or  publisher  was,  at  the 
time  of  the  publication  of  such  libel,  and  pre- 
vious thereto,  incapable  of  participating  in,  or 
controlling,  or  was  not  cognizant  of  the  writ- 
ing, printing,  or  publishing  of  such  libel,  the 
jury  may  return  a  verdict  of  "not  guilty*'  as 
against  such  proprietor,  printer,  or  publisher.' 
And  in  another  proposed  Bill,  entitled  'A 
Bill  to  secure  the  liberty  of  the  press,'  and 
ordered  bvthe  House  of  Commons  to  be  printed, 
2d  March,  1837,  it  was  (by  clause  21)  pro- 
posed to  be  enacted,  'That  in  any  prose* 
cution  for  a  libel,  whether  public  or  personal, 
it  shall  be  lawful  for  the  defendant  to  give  in 
evidence  that  such  libel  was  made  snd  pub- 
lished without  his  privity,  consent,  or  know- 
ledge, the  better  to  enable  the  jury  to  dedde 
whether  or  not,  under  all  the  circumstances  of 
the  case,  the  defendant  be  guilty." 

**  It  appears  to  us,  as  regards  the  latter  pro* 
posed  enactment,  and  also  so  much  of  the 
former  as  relates  to  the  power  of  giving  the 
matters  suggested  in  evidence  on  the  part  of 
a  defendant,  that  the  only  possible  objection 
is,  that  where  a  principal  is  sought  to  be 
charged  by  proof  of  sale  by  an  agent,  such 
evidence  is  admissible  by  the  present  law,  for 
such  evidence  against  the  principal  is  but  mat- 
ter of  presumption  for  the  consideration  of 
tlie  jury,  and  as  such  is  liable  to  be  rebutted 
by  any  evidence  whatsoever  which  tends  to 
negative  that  presumption ;  and  with  respect 
to  the  latter  part  of  the  former  proposiuon, 
viz.,  that  on  such  proof  as  there  suggested 
having  been  given,  the  jury  oMp  return  a  ver- 
dict of  not  guilty.  We  also  think  that  snch  a 
provision  is  unnecessary,  inasmuch  as  under 
the  existin|[  Isw  a  jury  would,  we  conceive,  be 
warranted  m  finding  a  verdict  for  the  defen<» 
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dant,  if  they  were  cooTinced  upon  the  evidence 
that  he  had  neither  directW  authorised  the  ille- 
ij^  acty  nor  been  fo^ilty  ot  culpalilenegli^eoce 
in  not  pre?entin§r  its  heinyr  done  by  another. 
Should  It  be  deemed  proper,  in  order  to  talce 
away  the  force  of  some  former  decisions  on 
this  pointy  %?hich  roif(ht  seem  to  warrant  a  dif- 
ferent conclusion,  it  would,  we  conceive,  be 


proper  to  express  the  reason  for  a  declaratory 

•  enacunent,  the  object  of  which  would  limply 

be  to  allow  a  defendant,  chari^ed  with  having 


DMdidoualy  published  a  libel,  to  show  that  it 
was  published  by  another  without  any  blame 
attributable  to  himself,  or,  as  the  case  may  be, 
even  against  his  will,  and  contrary  to  his  ex- 
press directions. 


SELECTIONS 
FROM  CORRESPONDENCE. 


ABOLISBMBNT  Or  IIIPBI80.NMBNT  rOB  DBBT. 

Sir, 
I  had  lately  occasion  to  apply  for  an  order 
to  arrest  a  defendant  who  was  going  abroad. 
I  entitled  the  affidavit  in  the  Court  in  which 
the  action  was  pending  as  well  as  in  the  cause. 
The  affidavit  was  sworn  before  a  commissioner 
in  the  country,  who  added  the  words  "  a  com- 
missioner, &c."  immediately  after  his  name  at 
the  foot  of  the  jurat.  My  agents  went  before 
Mr.  Justice  fFightman  for  the  order,  when 
that  judge  refused  to  gnrnt  it,  because  the  com- 
missioner had  omitted  to  state  that  he  was  a 
commissioner  "  for  taking  affidavits  in  the  Ex- 
chequer at  Westminster,"  in  pursuance  (as  my 
agents  understood)  of  a  nUe  of  Court  made  in 
^initv  Term  last  by  Lord  j4binger,  1  am  an 
old  subscriber  to,  and  a  constant  reader  of  your 
valuable  publication,  and  can  bear  testimony 
of  your  kindness  in  noticing  many  new  rules  of 
practice,  but  I  have  looked  into  the  work  in 
vain  for  the  one  alluded  to.  I  was  much  an- 
noyed at  the  circumstance,  and  if  the  defendant 
had  left  England  on  the  dav  he  intimated  his 
intention  of  doing,  I  shonla  not  have  been  in 
time  to  secure  him,  and  my  client  would  have 
loet  his  money.  I  trouble  you  with  this  for 
the  benefit  pf  my  professional  brethren. 

An  Old  Subscriber. 


[Our  Correspondent  will  find  that  we  re* 
ported  a  case  of  Turte  v.  Barneii,  in  our  last 
Tolume,  p.  319,  in  which  this  point  was  de- 
cided ;  but  that  decision  has  since  been  over- 
ruled by  the  case  of  Birdkm  v.  Potter,  p.  109, 
ante,  in  which  Mr.  Baron  Parke  distinguishes 
the  grounds  of  his  decision  from  the  former 
cases.  There  has  been  no  rule  of  Court  on 
tlM  tBbjcct«-*Eo.] 


ABBBMCB  or  C0UN8BL. 

To  the  Editor  of  the  Legal  Observer, 

I  fully  approve  of  your  observations  on  this 
subject,  but  I  do  not  think  you  offer  quite  the 
proper  remedy.  You  propose  that  counsel 
should  restrict  themselves  to  a  particular 
court,  and  not  to  practice  out  of  it.  If  they 
would  do  so,  all  would  be  well,  but  as  they 
have  not  taken  the  same  advice  from  the 
bench,  we  may  suppose  they  will  not  alter 
their  practice,  unless  something  further  be 
done.  I  cannot  but  think  it  is  the  duty  of 
solicitors  to  their  clients  to  induce  the  leading 
barristers  to  accede  to  some  arrangement. 
The  Liw  Society  ought  to  take  the  matter  up. 
Let  a  public  meeting  be  called,  and  after  pro- 
posing a  resolution  to  the  effect  that  it  would 
be  beneficial  to  the  interests  of  the  suitors,  if 
counsel,  above  a  certain  standing  at  the  bar, 
would  restrict  themselves  to  practising  in  one 
court,  whether  in  Equity  or  Common  Law ; 
then  by  another  resolution,  the  solicitors 
should  pledge  themselves  to  use  their  influence 
to  persuade  counsel  to  accede  to  the  arrange- 
ment, and  ]  trust  that  they  would  not  resist  an 
appeal,  especially  headed  by  a  body  of  such 
weight  ana  respectability  as  the  Law  Society. 

A  Mbmbbr  of  the  Law  Societt. 


HILARY  TERM  EXAMINATION. 


Tbb  Examiners  of  persons  applying  to  be  ad- 
mitted attorneys  have  appointed  iZesdap,  the 
26th  January  next,  at  half-past  nine  in  the 
forenoon,  at  the  Hall  of  the  Incorporated  Law 
Society,  in  Chancery  Lane,  to  take  the  exami- 
nation, and  it  will  commence  at  ten  o'clock 
precisely. 

The  articles  of  clerkship  and  assignment,  if 
any,  with  answers  to  the  questions  as  to  due 
service,  accordinj^  to  the  regulations  approved 
by  the  Judges  in  Easter  Term,  1836,  must  be 
left  with  the  Secretary  on  or  before  Monday, 
the  17th  January. 

Where  the  articles  have  not  expired,  but 
will  expire  during  the  term,  the  candidate  may 
be  examined  conditionally ;  but  the  articles 
must  be  left  within  the  first  seven  days  of  term, 
and  answers  up  to  that  time. 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  writing,  classed  under  the  several  heads  of— 
1.  Preliminary.  2.  Common  and  Statute  Law, 
and  Practice  of  the  Courts.  3.  Conveyancing. 
4.  Equity,  and  Practice  of  the  Court.  5.  Bank- 
ruptcy, and  Practice  of  the  Courts.  6.  Criminal 
Law,  and  Proceedings  before  Justices  of  the 
Peace. 

Each  candidate  is  required  to  answer  aii 
the  preliminary  questions  (No.  1.);  and  it  is 
expected  that  he  should  answer  in  tAree  or 
more  of  the  other  heads  of  inquiry, — Commun 
Law  and  Equity  being  two  thereof. 
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SOLICITORS  TO  BB  ADWITTED  IN  CHANCERY, 

On  the  Day  after  Hilary  Term,  1842. 


Clerk* t  Name  and  Residence, 
William  Ablett»  23,  Bayham  Terrace,  Camden 
Town. 

Ernest  Rossiter,  Newbury,  Berks. 
Uichard  Stockley,  Trinity  Terrace  i  and  Saint 
Andrew's  Road,  Southwark. 


T0  whom  articled,  astig'ned,  6fc. 

George IVulyhitt,  Cook's  Court;  assigned  to 
John  Bell,  Vine  Street ;  assigned  to  Alfred 
Goddard,  King  Street. 

Brooiu«  Pinneger,  Newbury. 

Joseph  Stnitli,  Coleman  Street;  assigned  to 
John  Be^iainin  Smedley,  New  Iiui;  as- 
signed to  Edwin  Smith,  Bridge  Street,  Black* 
Ihars  \  aa^i^rned  to  Charles  Elmes  Parker, 
Princes  Street.  Sfntalfieldi. 


SUPERIOR  COURTS. 


9.ar)i  Cbxnallon 

JOINT  BANKRUPTCY.-*  JOINT  DEBT.— JOINT 
SECURITY. — PROOF  AGAINST  SEPARATE  ES- 
TATES. 

Two  partners,  btfore  their  hanhryptcy,  gave 
mortgages  to  their  creditor  to  secure  poy» 
ment  0/ a  partnership  debt,  and  covenanted 
jointly  and  severally  fnr  the  payment  of 
the  debt:  Held,  that  the  creditor  has  a 
right  to  prove  the  whole  debt  against  the 
separate  estates,  and  to  receive  dividends 
from  them  t  without  first  realizing  the  joint 
security. 

This  was  a  special  case  from  the  Court  of 
Review.  It  appeared  that  John  Plummer  and 
'William  WiUoD,  as  co-partuers,  were  indebted 
to  George  Juad,  in  182!^,  and  by  a  dee<t  dated 
in  that  year,  they  assisrned  to  him  certain 
mortgages  which  they  jointly  held,  on  pro* 
perty  in  the  West  Indies,  and  tUey  gave  their 
joint  and  several  covenant  for  payment  of  the 
sum  then  due,  and  of  all  other  sums  that  Joad 
might  advance  to  them,  not  exceeding  the  sum 
of  10,000/. ;  and  in  1830,  they  assigned  to 
Joad  another  mortgage  whicii  they  jointly 
held  upon  other  property,  and  gave  a  like 
covenant  for  payment  of  a  like  sum ;  soon 
after  which  they  were  duly  declared  bankrupts, 
being  then  indetited  to  Joad  in  the  sum  of 
20,000/.  altogether.  He  went  before  the  com- 
missioners, and  otrered  to  prove  that  debt, 
claiming  to  go  against  the  separate  estate  of 
each  of  the  bankrupts,  without  giviug  up 
or  realizing  the  Joint  securities.  The  ma- 
jority of  the  commissioners  refused  to  adtnit 
the  proof  without  first  disposing  of  the  secu- 
rities, being  of  opinion  that  Joad  was  entitled 
to  prove  only  the  difference,  if  any  should  re- 
main, between  the  proceeds  of  the  mortgages 
and  the  debt,  pursuant  to  the  general  order 
of  March  1/94.  Joad  petitioned  the  Court  of 
Review,  and  that  Court,  consisting  then  of  four 
Judges,  was  equally  divided  on  the  question, 
but  oy  arrangement  he  was  allowed  to  receive 
dividends  on  the  20,000/.  The  property  com- 
prised in  the  first  deed  of  assignment  has  been 
since  realized,  and  produced  a  much  larger 
sum  than  the  10,000/.  secured  by  it.    1lie 


assignees  of  the  bankrupts  petitioned  the 
Court  of  Reriew  for  an  order  on  Joad  to  re- 
fund the  excess  of  dividends  which  he  received 
on  the  whole  debt.  That  Court,  consisting  of 
two  Judges,  was  again  divided  in  opinion.  Sir 
G.  Rose  holding  tliat  Joad  had  a  right  to  go 
for  his  whole  debt  against  the  separate  estate 
of  each  of  the  bankrupts,  still  retaining  his 
security.  So  that  he  did  out  receive  alto- 
gether more  than  20«.  in  the  pouud,  while  Sir 
John  Crois  held  an  opposite  opinion.*  They 
agreed  in  grantiog  a  special  case. 

Mr.  Rutsell  and  Mr.  Bagshawe  for  the  rb- 
signees. 

Mr.  Sieanston  and  Mr.  Hall  for  Mr.  Joad. 
Among  the  cases  referred  to  in  the  argument 
were  Ex  parte  Parr,  1  Rose,  76,  and  18  Vcs. 
65;  E9  parte  Peacock,  2  Glynn  &  Jameson, 
27 ;  and  Ex  parte  Connelly  3  Deacon,  201. 

The  Lord  Chancelhr,  having  taken  time  to 
consider  the  questioh,  gave  his  reasons  at 
length  for  coming  to  tlie  conclusion  that  the 
creditor  had  a  right  to  prove  under  the  circom- 
stances  against  the  separate  estates,  without 
either  surrendering  or  disposing  of  the  secu- 
rities. The  joint  estate  and  the  separate  estates 
of  the  bankrupts  were  quite  ditfrreiit  in  the 
consideration  of  the  bankrupt  laws,  and  they 
were  distinctly  administered.  So  that  in  respect 
to  the  separate  estates,  the  joint  security  was 
the  same  as  a  security  given  by  a  third  person 
jointly  with  either  of  the  bankrupts,  and  a 
creditor  was  not  obliged  to  give  up  a  security 
of  that  sort,  but  might  retain  it  in  case  of  a 
deficiency  of  the  bankrupt's  estate  to  produce 
to  him  20tf.  in  tlie  pound.  In  Est  parte  Pea- 
each  it  was  held  that  if  a  person  has  a  |oiut  debt 
due  to  him  from  two,  ancl  a  security  from  one  of 
them,  he  may  prove  against  the  joint  estate, 
without  giving  up  or  disposing  of  the  security. 
The  present  case  is  the  converse  of  the  case 
Ex  parte  Peacock,  On  application  by  counsel 
as  to  the  costs,  his  Lordship  having  taVen  till 
next  day  to  consider  it,  said,  that  in  conse- 
quence of  the  diflference  of  opinion  between 
the  commissioners,  and  twice  between  the 
judges  of  the  Court  of  Reriew,  both  sides  were 
justified  in  coming  here,  and  therefore  hewould 
not  DMke  any  oroer  as  to  costs. 

In  re  Plummer  and  another,  Nov.  4th  and 
Dec.  8th,  1841. 

«  1  Mont.  Deac.  &  De  G.  101. 


Digitized  by 


Google 


Stiptriar  CawrU:  RaOs. 


1S9 


UAULITYOF  AN  IIQUITAB1.B  OWNER  OF  LBASB- 
.HOLO  PRBMISBS  FOR  BRBACHKS  OF  COTB- 
?fANTS  IN  THB  LBJMK. 

fFke^e  a  ieate  ha§  become  the  property  of  n 
party,  as  pert  of  the  §toch  of  a  partnership 
im  %thiee  he  teas  iniereeted,  and  he  ^ftet- 
wards  receives  rent  fhr  the  property^  and 
pays  the  groand  rent  $  he  is  llabie  to  any 
claim  that  may  he  made  ander  the  covenants 
in  the  lease  for  dUapkiations  orf^r  holding 
over,  although  no  actuttl  assignment  was 
ever  executed  to  him.  But  the  cinim  being 
in  the  matare  of  a  simple  ecntraet  debt,  mast 
he  pvfsved  within  siae  years  after  the  expi^ 
ration  of  the  lease. 

The  plaintiffs,  as  the  represeDtativea  of  their 
father,  Samuel  Saunders,  claimed  against  the 
defendants  as  the  assignees  of  certain  leasehold 

{^renaises,  several  sums  of  money,  being  partly 
or  dami^es  and  costs  incurred  for  dilapida- 
tions upon  the  premises,  and  partly  for  a  claim 
made  against  the  defendants  for  a  breach  of 
the  coveni^nts  in  a  lease  held  by  the  defendants, 
which  had  been  granted  by  the  jplaintiffs' 
father.  The  greater  part  of  the  premises  were 
held  by  the  plaintiff's  father,  as  assignee  of  a 
lease  granted  by  a  Mr.  Salway,  and  the  remain- 
ing part  he  held  in  lis  own  right,  as  copy- 
holder of  the  manor  of  Stepney.  In  Vi^b,  be 
granted  a  lease  of  the  premises  in  question  to 
John  Oxley  and  Frederick  Teuche,  for  thirty- 
four  years,  and  tbey  entered  into  the  usual 
covenant  for  keeping  the  premises  in  repair. 
Oxley  and  Teuche  carried  on  the  business  of 
vinegar  makers  upon  the  premises,  and  the 
lease  granted  to  them  formed  part  of  their  stock 
in  trade.  In  April,  1798,  they  admitted  Fer- 
rard  into  partnersliip,  and  in  1803,  Teuvbe 
retired,  and  Oxley  and  Ferrard  took  Green 
Into  partnership.  In  1810,  the  defendant 
Benson  joined  the  firm  of  Oxley,  Ferrard,  aud 
Green,  when  the  lease  was  valued  and  formed 
part  of  their  stuik.  In  1816,  Oxley  died,  but 
Benson,  Green  and  Ferrard  continued  their 
partnership  till  January,  1820,  when  Green 
and  Ferrard  retired,  and  assigned  their  shares 
to  Benson,  who  afterwards  entered  into  an 
arrangement  with  Champion  and  Green.  In 
June,  1828,  the  premises  were  much  damaged 
by  fire,  when  the  agents  of  the  plaintitfs  called 
npon  the  defendant  Benson  to  put  them  into 
proper  repair,  but  no  notice  was  taken  of  their 
application,  and  a  man  named  Barton,  having 
obtained  possession,  and  instead  of  repairing 
began  to  pull  down  the  premises.  Tlie 
plaintiffs  in  consequence  died  their  bill 
Bgidnst  Barton,  and  obtained  an  ityunciion  to 
restrain  him  from  committing  further  waste. 
The  lease  granted  by  the  plaintiff^'s  father,  ex- 
pired in  June,  1830,  but  Barton  refused  to 
give  up  possession,  and  the  plaintiffs  then  de- 
manded possession  of  Benson,  but  he  refused 
to  interfere,  and  proceedings  were  adopted  to 
recover  possession,  the  costs  of  which  amounted 
to  276/.    Salway  also^  the  superior  landlord. 


who  granted  the  lease  (o  Saunders,  brought  an 
action  a^^ainst  the  plaintiffs  for  damages  for 
not  performing  the  covenants  in  the  lease,  viz. 
not  repairing,  &c.,  and  obtahied  a  verdict  for 
76.;)/.,  which  with  the  costs  amounted  to  962/. 
The  defendant  Benson,  having  dispnted  his 
liability  to  repay  the  above  mentioned  sums, 
the  plaintiffs  filed  their  present  bill  for  Indem- 
nity, and  asked  for  a  reference  to  the  Master 
to  aseertain  the  amount  of  the  damage  they 
had  sustained. 

Pemherton  and  L*  ffigram  for  the  plain- 
tiffs, cited  Close  v.  fFilberfotce,  1  Beav.  112 ; 
Moores  v.  Choai,  8  Sim.  508 1  Stachhmise 
V.  Burnston,  10  Yes.  453. 

Kindersley  and  Bacon,  for  the  defendants, 
referred  to  Lucas  y,  Comerford^  3Bro.  166; 
Jenhins  v,  Portmnn,  I  Keen,  435, 

The  Master  of  the  Holls,  after  stating  the 
facto  of  the  case  s^id,— The  legal  interest  in 
the  underlease  survived  to  Teuche,  but  the 
beneficial  interest  was  enjoyed  by  the  succes- 
sive partners,  and  ultimately  became  vested  in 
Benson.  The  plaintiffs,  by  their  bill,  allege 
that  all  the  damage  was  oone  while  Benson 
was  epuitable  owner,  or  in  possession  of  the 
premises,  and  they,  therefore*  contend  that  he 
was  bound  to  keep  the  premises  in  proper 
repair,  and  to  take  care  that  possession  was 
delivered  up  at  the  end  of  the  term,  and  that 
his  neglect  to  perform  his  duty  having  caused 
the  loss  and  expeaces  which  have  been  in- 
curred, he  is  liable  to  pay  thr  amoQUt  of  them 
to  the  plaintiffs.  The  defendant  Benson  ad- 
mits that  he  had  an  interest  jointly  with  his 
partners,  bnt  he  contends,  that  never  having 
executed  the  lease  or  aay  assignment,  he  is 
not  liable ;  and  he  further  contends,  that  if  he 
were  ever  liable,  the  plaintiff's  remedy  is  lost 
by  the  laps^  of  time. 

Under  the  provisions  of  the  agreement  of 
1810,  and  the  arrangemenU  between  Benson 
and  the  other  parties,  1  am  of  opinion  that 
Benson  took  a  beneficial  interest  in  the.  pre- 
mises, and  that  having  that  beneficial  interest, 
he  became  liable  to  the  burthen^  sitapbed  to 
them;  but  be,  never  having  exeeiited  the 
lease,  nothing  in  the  shaj^  o|  a  covenant  can 
be  established  sgaiust  him  i  the  remedy  of  the 
plaintitfs  cannot  be  put  higher  thaq  simple 
contract.  Now  the  lease  expired  in  1830, 
and  the  bill  was  not  filed  until  1838;  and 
althongh.  the  expetH^es  were  not  incurred 
till  some  time  after,  the  remedv  accrued  on 
the  expiration  of  the  lease.  The  plaintiff's, 
therefore,  not  having  pursued  Ibeir  remedy 
within  tlie  time  allowed  by  law,  tfadr  bill  must 
be  dismissed,  but  as  the  defhndaoto  set  up  a 
wro9g  defence  in  contending  that  Benso^  had 
no  beneficial  interest,  the  dismisiai  must  h^ 
without  eMU;  .  . 

Saunders  ?.  Benton,  April  27ih  ftnd  Nov» 
I3th,  184  It, 
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INFANT. — GUARDIAN. — KDUCATION. 

ff^&ere  a  Caik»iic  tettnmentary  guardian,  m- 
jnned  by  the  testator  to  educate  Hschiid  in 
the  Roman  CathoUc  faiths  allow*  the  in- 
fant to  be  brought  up  in  the  Protestant 
religion  until  the  age  of  fifteen^  a  Court  of 
Equity  will,  upon  the  petition,  andefter  a 
personal  emunination  of  such  infant  at  to 
his  religious  opinions,  decree  that  he  should 
continue  to  receive  Protestant  instruction, 
and  be  sent  io  a  Protestani  seminary. 

This  was  a  petition  of  an  infant  by  his  next 
friend,  praying  that  it  mi^ht  be  referred  to  the 
Master  to  inquire  and  state  of  what  particulars 
his  fortune  consisted,  and  what  womd  be  pro- 
per for  his  maintenance  and  education,  and  to 
whom  the  same  ought  to  be  paid,  and  that  it 
might  be  referred  to  the  Master  to  settle  and 
approve  of  a  proper  scheme  for  his  education, 
and  as  to  where  he  should  he  placed,  and 
where  he  should  pass  his  vacations. 

The  fiscts  were  briefly  as  follows :— WiHisro 
Witty,  the  father  of  the  infant,  died"  in  the 
year  1827,  leaving  one  child,  the  petitioner. 
by  his  will  he  appointed  his  wife,  his  brother, 
and  Robert  Henry  Anderson,  a  Roman  Catho- 
lic solicitor  of  York,  the  guardians  of  his 
children,  for  the  purpose  of  bringing  them  up 
Roman  Catholics,  rhe  only  property  which 
the  infant  was  entitled  to  uncfer  his  father's 
will  was  65/.  Upon  the  testator's  death  the 
infant  remained  with  the  mother  (who  after- 
wards married  a  Mr.  Sherwood)  until  the 
period  of  her  decease,  in  t8'U.  In  1831  he 
found  an  asylum  in  the  family  of  a  Mrs.  Con- 
yers,  a  Catholic  lady,  where  he  remained,  with 
the  full  concurrence  of  Mr.  Anderson,  the  sole 
surviving  testamentary  guardian,  until  the  year 
1834,  when  she  also  died.  During  this  latter 
period  he  was  brought  up  a  strict  Roman 
Catholic.  And  when  upon  her  death  bed, 
Mrs.  Conyers  exacted  a  solemn  pledge  from 
Mr.  Dickon,  the  maternal  grandfather  of  the 
infant,  that,  in  case  he  took  charge  of  the 
youth,  he  would  allow  him  to  be  brought  up  a 
Roman  Catholic.  This  Mr.  Dickon,  who  was 
a  Protestant,  assented  to.  From  1834  till 
April  1841,  the  infant  remained  with  Mr. 
Diclton ;  and  upon  his  death,  the  infant  be- 
came entitled  under  his  will  to  20001,  There 
ivas  also  another  sum  of  300/.,  which  he  re- 
ceived from  his  step-father,  Mr.  Sherwood. 
The  main  question  for  the  consideration  of  the 
Court  was  in  which  religion  the  infant,  who 
was  now  15§,  should  be  brought  up.  Mr. 
Andenon,  as  sole  surviving  testamentary  guar- 
dian, having  objected  to  his  being  placed  at  a 
IVoteatant  school. 

Mr.  Swanston,  Mr.  Cole,  and  Mr.  Smuthe 
appeared  on  the  part  of  the  infant  and  Mrs. 
Marshall;  and 

Mr.  Spence,  Mr.  Russell,  and  Mr.  Dearsly, 
for  Mr.  Anderson. 

Counsel  concurred  in  expressing  a  wish  that 
his  Honor  would  see  the  youth,  and  ascertain 
personally  from  him  what  his  inclinations  were 
on  the  subject  of  his  religious  faith. 


His  Hfmor  said,  If  the  infant  had  a  leg«l 
guardian,  it  was  not  suggested  that  any  other 
person  than  Mr.  Anderson  filled  that  character; 
the  infant's  surviving  parent,  and  who  was  one 
of  his  guardians,  appeared  to  have  died  while 
he  was  under  six  years  df  age.  As  to  Mr.  An- 
derson, he  never  appeared  till  this  year  to  have 
interested  himself  in  the  care  or  education  of 
the  infant;  and  the  will,  so  far  as  related  to 
the  guardianship,  appeared  in  a  great  degree, 
from  1831  to  the  death  of  Mr.  Dickon,  to  have 
been  practically  a  dead  letter.  Nevertheless, 
such  rights  and  powers  which  belonged  to  the 
legal  guardianship  might  yet  be  exercised  by 
Mr.  Anderson.  If  he  was  still  the  legal  guar- 
dian, there  was  no  reason  to  suppose  he  had 
deprived  himself  of  his  legal  rights  and  powers. 
Ill  a  case,  however,  in  which  Uir  a  long  course 
of  years  the  infant's  education  had  devolved 
upon  others,  without  the  interference  of  the 
legal  guardian,  it  was  impossible  to  say  there 
were  not  grounds  for  a  reference,  especially 
where  it  appeared  that  the  person  of  the 
infant  was  not  in  the  guardian's  care.  All 
parties,  his  Honor  believed,  had  been  guided 
by  the  best  of  motives.  It  appeared  that  the 
father  of  the  infant  was  a  Roman  Catholic. 
Not  only  so,  but  by  his  will  he  had  left  strict 
injunctions  that  his  son  should  be  educated  in 
his  own  reiiKion.  It  appeared  to  his  Honor, 
therefore,  that  it  was  th^  duty  of  all  who  had 
the  care  of  the  infant  to  cause  him  to  be 
brought  up  in  his  father's  faith.  He  was  of 
opinion,  that  however  well  intentioned  the 
parties  might  be,  the  non-compliance  with  the 
father's  injunctions  was  a  breach  of  doty  both 
towards  the  father  and  the  infant  himself.  His 
Honor  could  well  understand  the  motives  of 
Mr.  Anderson  in  not  having  come  forward  at  an 
earlier  period ;  he  might  have  thought  that  his 
doing  so  might  possibly  have  interfered  with  the 
infant's  temporal  prospects.  The  relations  of 
the  mother  might  have  brought  up  the  infant 
in  the  religion  of  his  father  consistently  with 
kind  care  and  attention,  and  consistently  mth 
his  residence  in  a  Protestant  family.  This, 
however,  was  not  done,  and  the  infant  was 
allowed  to  arrive  at  an  important  period  of  bis 
life  under  Protestant  impressions.  With  every 
respect,  therefore,  for  what  might  be  allowed 
to  the  feelings  and  wishes  of  the  father,  upon 
so  important  a  subject,  it  was  impossiiile  not 
to  see  that  great  danger  to  the  spiritual  wel- 
fare, and  to  the  temporal  character  of  the  in^ 
fant,  might  arise  (he  did  not  say  would  arise), 
from  a  change  of  religious  education.  On 
that  ground,  and  that  ground  alone,  it  was  the 
duty  of  the  Court  to  pause.  Circumstances 
might  arise  which  might  render  a  different 
course  of  proceeding  necessary.  Regularly, 
and  his  Honor  thought  more  beneficially,  these 
matters  were  sent  to  the  Master's  office.  Hia 
Honor  could  not  help,  however,  seeing  that 
probably  the  matter  would  ultimately  lie 
brought  back  to  the  Court,  whatever  might  be 
the  opinion  of  the  Master.  He  could  not  help 
looking  at  the  small  amonnt  of  the  infant's 
property,  and  was  desirous,  if  possible,  to  eave 
the  expense  of  a  discusnon  before  the  Master ; 
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and,  therefore^  as  he  understood  that  It  was  the 
wish  of  all  parties  that  he  should  see  and  con- 
verse with  the  infant,  he  thought  he  should  do 
it  with  this  Tiew—  namelv>  for  the  purpose  of 
stating,  for  the  information  of  the  Master,  but 
not  necessarUv  for  his  guidance,  the  impres- 
sion which  had  been  made  on  the  Court  (it  any 
should  be  made)  as  to  the  proper  course  to  be 
taken  with  reference  to  the  religious  education 
of  the  infant. 

Upon  a  subsequent  day,  his  Honor  desired 
the  different  counsel  to  attend  his  private 
room,  and  finding  all  parties  desirous  to  avoid 
a  reference  to  the  Master,  he  decreed  as  fol- 
lows .— 

His  Honor  having  stated  to  counsel  that  un- 
less they  would  unequivocslly  agcee  to  be 
boand  by  his  decision  he  should  direct  a  re- 
ference to  the  Master;  and  counsel,  after  due 
deliberation,  agreeing  to  be  so  bound,  with  a 
view  of  saving  expense  to  the  infant's  estate. 


to  their  mother,  for  their  support  and  educa- 
tion. He  afterwards  gave  to  the  four  legatees 
houses  and  lands,  which  were  to  be  under  the 
direction  and  management  of  their  mother* 
for  their  use  and  benefit,  or  the  survivor  of 
them,  until  they  should  attain  twenty-one. 
He  then  gave  his  household  stuff,  apparel,  itc, 
and  the  residue  of  his  estate  equally  to  be  di- 
vided, share  and  share  alike,  among  the  said 
four  legatees.  One  of  the  children  having 
died  under  twenty-one,  letters  of  administration 
having  been  taken  out  by  the  nominee  of  the 
crown,  the  question  was  whether  this  was  • 
vested  or  only  a  eontingeni  legacy. 

Mr.  f^mu  contended  for  the  former  cott« 
struction ;  Mr.  Tempist  eonirb,  ai^ed  for  the 
latter,  on  behalf  of  tne  residuary  legatees. 

His  Honor,  in  giving  judgment,  said,  I 
thought  it  right  to  reserve  my  judgment  upon 
this  petition,  not  from  any  doubt  1  entertained 
at  the  close  of  the  arierument,  but  because  I 
had  understood  that  this  case  having  in  another 


his  Honor  directed  the  Registrar  of  the  Court  ,    ..-     ^^^ 

to  take  down  a  minute  in  his  book  that  the   stage  been  before  the  Vice  Chancellor  of  Eog. 

Court,  wih  consent  of  all  parties,  disposes   l»nd  on  further  directions,  he  had  expressed  an 

of  the  application  without  a  reference  to  the   opinion  favorable  to  the  respondent's  case,    h 

Master. 

His  Honor  then  said  that  there  had  been  a 
forgetfulness  of  duty  on  all  sides,  in  not  having 
brought  up  the  infant  ip  the  Catholic  faith,  ac- 
cording to  the  injunctions  in  the  testator's  will ; 
but  retrospect  was  now  useless :  the  boy  had  been 
constantly  and  uniformly,  since  1834,  brought 
np  a  Protestant,  without  the  interference  of  the 
guardian  or  maternal  relative  to  instruct  him  in 
the  Roman  Catholic  faith ;  consequently  he  had 
imbibed  ProtesUnt  notions :  he  had  conversed 
with  the  child,  who  had  shewn  a  capacity  of 
thought  and  reflection,  and  displayed  a  serious 
turn  of  mind,  and  had  expressed  to  him  an 
earnest  desire  to  be  brought  up  a  Protestant ; 
that  he  answered  some  questions  put  to  him 
as  to  the  difference  of  the  two  faiths,  and  he 
shewed  that  he  understood  to  a  certain  extent 
the  broad  differences  between  them.  His 
Honor  said  he  was  therefore  of  opinion,  and  the 
circnmstances  compelled  him  to  that  decision, 
that  the  boy  must  be  continued  to  be  brought 
up  a  Protestant.  His  Honor  then  dictated  the 
terms  of  the  order  to  the  Registrar. 
;/^/y  V.  Marshall,  M.  T.  1841. 


COmTRUCTION  OF  WILL. — LBOACY.— CONTIN- 
OBN  CT. 

TA#  words  "  when  or  if,"  certain  letters 
shall  attain  twenty-one,  held  to  constitute  a 
cesied  legacfi,  reference  being  had  to  the 
contcAt  ^testator's  wilt, 

A  testator  bequeathed  four  legacies  in  the 
following  words:  "I  give  and  bequeath  to 
my  four  reputed  children,  1000/.  currency  of 
the  Isle  of  St.  Kitts,  to  be  paid  to  tbem  res- 
pectively, when,  or  i/lhev  shall  attain  twenty 
one,  and  in  the  interim,  during  their  respective 
live^,  the  last  four- mentioned  legacies  shall  be 
put  to  interest ;"  the  interest  was  made  payable 


Is  clear,  however,  that  the  whole  case  now- 
before  me  could  not  have  been  judicially  under 
the  view  of  the  Court.  The  utmost  it  can 
have  done  then  must  have  been  so  to  have 
expressed  itself  as  not  to  prejudice  the  case. 
I  am  clearly  of  opinion  that  this  is  a  vested 
legacy.  A 'legacy  to  A.,  payable  "when  he 
attains  twenty-one"  would  clearly  be  a  vested 
legacy.  (1  Roper,  479.)  A  legacy  to  A,  pay- 
able V  at  twentv-one,  if,  or  ui  case  he  attains 
that  age,"  will,  I  conceive,  be  a  contnurent 
legacy  merely.  {.Knight  v.  Cameron,  14  Yes. 
^1.)  A  legacy  to  A,  when  he  attains  twenty- 
one,  or  if  he  does,  would  also  be  contingent. 
{Hanson  v.  Graham,  6  Ves.  239).  But  in  each 
of  those  cases  a  strict  construction  will  yield 
to  tt  different  intention  appearing  on  the  face 
of  the  will.  Having  this  distinction  in  my 
mind,  I  should  be  sorry  if  I  were  obliged  to 
decide  this  case  upon  the  effect  to  be  given  to 
the  words  "  when  or  if,"  in  this  will.  I  am 
glad  to  be  relieved  ftom  the  necessity  of  so 
doing,  because  it  is  abundantly  clear  that  words 
which,  abstractedly  considered,  import  a  con- 
dition, may  receive  a  different  construction 
when  their  context  shows  that  they  were  not 
meant  to  be  so  construed.  His  Honor  alio 
referred  to  Brumston  v.  kFUliamson,  7  Ves*  421. 
Sanders  v.  RUejf,  decided  by  Lord  Cottenkam 
recently,  and  t^uwdrp  v.  Geddes,  1  Ruas.  & 
Myl.208. 
Lister  v.  Bradley,  November  9, 1841. 


[Before  the  four  Judges.] 

COSTS. — REAL  AND  NOMINAL  PAKTT. 

ne  Court  wilt  not,  after  eerdict  and  judg^ 
frient  in  an  action  of  trespass,  interfere  to 
compel  a  person  who  i§  not  a  party  to  the 
record,  to  pay  costs  upon  affidnviis  which 
shew  that  he  is  the  real  party  interested, 
and  that  the  party  on  the  record  is  a  merely 
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nominat  party  td  the  suit.     Ther4t  should 


have  been  in  the  first  instance  an  appUcn 
tion  for  security  for  cotts.     This  kind  of 
interference  is  confined  to  cases  of  eject- 
ment. 

The  Solicitor  General^  Mr.  J.  Evans,  and 
Mr.  f^«  ff^iltiams,  shewed  cause  against  a  rule, 
calling  on  Mr*  C.  H.  Leigh  to  pay  the  coBts  of 
this  cause,  ia  which  a  verdict  had  been  gtycn 
for  the  defendant.  The  affidavits  in  support 
of  ^he  application  set  forth  that  this  was  an 
action  of  trespass;  that  the  real  qurstion  in 
the  cause  related  to  the  right  of  Mr.  Leigh  or 
of  Sir  C.  Morgan  to  the  possession  of  certain 
land  in  the  county  of  Brecon ;  that  £vans  was 
the  tenant  of  Mr.  Leigh*  and  was  merely  a 
nominal  party,  as  ht  happened  to  be  the  te- 
nant in  possession  of  the  land  which  was  the 
subject  of  the  alleged  trespass ;  and  that  the 

Eerson  really  interested  in  the  case  was  Mr. 
eigh  himself.    Jn  answer  to  these  statements 
the  affidavits  on  the  other  side  disclosed  a  con- 
versation between  the  attorneys  before  the 
cause  came  on  for  trial,  in  which  Evans'  at- 
torney»  observing  to  Rees*  attorney  that  these 
two  parties  were  merely  the  tenanto  of  the 
gentleman,  the  limits  of  whose  property  were 
really  in  dispute,  proposed  that  the  two  at- 
torneys should,  in  the  respective  names  of  Mr. 
Leigh  and  Sir  C.  Moiyan,  enter  into  an  under- 
taking to  pay  tbe  costs  which  might  become 
due  OB  either  side,  but  that  the  attorney  for 
Rees  on  this  record,  who  was  also  the  attorney 
for  Sir  C.  Morgan,  refused  to  agree  to  this 
proposition.     On  the  facts,  therefore,  there 
was  an  answer  to  the  application  (  but  in  law 
also  it  was  incapable  of  being  maintained.  Doe 
d.  Masters  v.  Ort^,^  would  be  cited  in  favour 
of  this  application,  but  it  was  not  in  point, 
because  there  the  action  was  in  ejectment, 
where  it  was  often  the  case  that  the  nominal 
party  to  the  record  was  defending  on  another's 
title.   But  ffaywurd  v.  Gijlgrd  and  Grove^  was 
directly  in  point,  and  the  whole  question  was 
there  discussed;  and  the  Court  of  £xchequer 
distinctly  laid  down  the  rule  that  that  Court 
would  not  interfere  to  make  a  person  who  was 
not  a  party  to  the  record  pay  the  costs  of  the 
action,  though  he  was  the  real  party  interested 
in  the  event.     In  grnng  iudgment  in  this  case 
Lord  Ahin^er  said,  -The  authority  of  the 
Courts  at  VVestminster  is  derived  from  the 
Qneen's  writs,  directmg  them  to  take  cogni* 
jsance  of  the  suits  mentioned  in  tbe  writs  res- 
pectively, and  thus  bringing  the  parties  before 
them.    This  being  to,  tliey  have  no  power  to 
order  any  particular  mdividiial  to  come  before 
them  at  their  pleasure.    We  cannot  make  an 
order  against  any  individual  who  is  not  a  party 
to  any  suit  before  us.    The  cases  where  the 
Courts  have  interfered  in  this  way  are  cases  of 
exception.     They  are  cases  where  application 
is  made  for  security  for  costs,  where  the  Ira  me- 
diate thing  commanded  is  a  stav  of  pnicoedings, 
by  which  means  the  ulterior  object  of  getting 
security  for  costs  is  obtained.    The  gener3 

»  10  Bam.  &  Cres.  616. 

^  4  Mee.  &  W.  194  ;  6  Dowl.  P.  C.  699.      ' 


rule  is,  that  Courts  have  no  such  ponder  except 
over  parties  to  the  record."  That  case  must 
govern  the  present.  Hiis  application  is  too 
Fate:  the  defendant  might  have  applied  for 
security  for  costs,  and  then  the  Court  could 
have  examined  into  all  the  circumstances  of 
the  case,  and  might  have  made  such  order  as 
they  seemed  to  require. 

'fhe  j4ttorney  General  and  Mr.  Chilton,  in 
support  of  the  rule,  insisted  that  nothing  which 
had  occurred  between  the  two  attorneys  here, 
could  affect  the  right  to  maintain  this  iCpplica- 
tion.  The  question  then  was,  whether  a  party 
really  interested  fn  a  suit  could  not  be  made  to 
pay  the  costs  of  it.  Hayward  v.  Giffard  was 
not  decisive  of  the  negative  of  that  question. 
Here  it  tVas  not  denlea  that  the  two  parties  on 
the  record  were  merely  nominal  parties,  nor 
that  the  real  interest  in  the  cause  was  in  the 
two  gentlemen  who  had  been  mentioned. 
Those  gentlemen,  therefore,  ought  respectively 
to  bear  the  costs  of  a  case  which  was  contested 
for  their  benefit.  Blewitt  v.  Tregonning^^ 
shewed  that  where  the  circumstances  stated  in 
the  affidavits  were  sufficient,  the  Court  would 
grant  a  rule  lii^e  the  present.  Doe  d.  Masters 
V.  Gray,  was  in  point,  and  so  was  Thtustoui  d. 
Jones  V.  Shenton,^  where  the  landlord  was 
made  to  pay  the  costs.  In  Doe  d.  fTright 
V.  Smith,^  an  application  like  this  was  refused, 
but  that  was  because  the  party  against  whom 
the  application  was  made  had  no  interest  in  the 
property.  If  he  had  had  an  interest  in  it*,  he 
would  have  been  made  to  pav  tbe  costs. 

Mr,  Justice  fFiliinms-A  nave  not  the  least 
doubt  that  tliere  might  have  been  a  remedy  in 
an  earlier  stage  of  this  cause,  Itad  an  applica- 
tion for  that  purpose  been  made  to  this  Court. 
But  the. application  now  made  is  one  whicL  it 
is  against  the  settled  practice  of  the  Courts  to 
grant.  Hayward  v.  Gtfard  is  directly  in  point, 
and  must  decide  the  present  case, 

Mr.  Justice  Coleridge.—l  am  entirely  of  the 
same  opinion.  The  disUnction  between  the 
present  case  and  that  of  Doe  A,  Masters  v.  Grayf 
is  perfectly  clear.  Dteteilt  v.  TrefonniM^t  Is 
also  in  point  against  this  application.  There 
my  brother  Littledde  shewed  a  disposition  to 
interfere,  if  he  could  have  done  so  according 
to  the  rules  of  laiv,  but  he  could  not;  and  if 
that  case  is  quoted  in  proof  of  any  thing  else, 
then  I  must  say  that  I  think  ite  authority  most 
be  considered  doubtAil.  Tbe  rule,  therefore. 
may  be  considered  to  be  well  estai>li8bed«  that 
in  all  other  actions,  except  those  of  ejectment, 
the  Courts  have  disclaimed  having  any  direct 
authority  overanybut  persons  who  are  parties 
to  the  record.  This  application  might  have 
had  a  different  result,  had  tbe  parties  come  in 
tbe  first  instance  asking  us  to  call  on  the  plain* 
tiflrto  give  security  for  costs.  We  might  then 
have  adopted  the  course  described  by  Lord 
Abinger  In  Hayward  v.  Giffurd,  but  it  is  now 
too  late  to  take  such  a  course. 


c  5  Powl.  P.  C.  404. 
«  lOBam.&C.  110. 
•  8Dowl.  C.  P.617, 
'lOBar.i.  &C.6I5. 
^  5  Dowl  P.  C.  404, 
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Mr.  Justice  ^^A^iKryt.— No  casts  have  beeo 
dted  in  support  of  this  application,  but  those, 
which  being^  cases  of  ejectment,  ar^  exceptions 
to  the  rule  rather  than  instances  of  it.  Blewltt 
y.  TVegimMing  has  been  referred  to  as  shewing^ 
Ui«t  had  the  circnmstances  there  warranted 
the  interfercBce^  Mr.  Justice  Littldeule  would 
hftve  granted  a  rale  of  this  sort.  But  had  the 
decision  there  lieen  in  favour  of  the  application, 
it  could  not  have  stood  against  the  case  of 
Httyward  v.  Giffard,  wbich  was  CAnsidered 
with  great  care  by  the  Court  of  Exchequer. 
The  party  in  a  case  like  this  is  not  without  a 
rtmedy  if  he  comes  in  time^  for  he  may  apply 
to  stay  proceedings  till  security  is  given  for 
costs. 

Rule  discharged.  —  Evast  y.  Rest.  M»  T. 
Iftll.    Q.B.  F.J. 


CBnrni'ir  Seifcb  l^xntxite  Court. 


-IN- 


JUDGMbNT  as  in  CA8B  OP  A  NONSUIT. 
SOLVENT, 

f/a  defendant  has  become  msohent  $ince  the 
joinder  of  issue,  and  put  the  debt  in  qkettion 
in  his  schedule,  it  is  a  sttfficient  ground  for 
not  proceeding  to  trial,  aceoraing  to  the 
practice  of  the  Court ;  and  if  a  rale  for 
Judgment  at  in  case  of  a  nonsuit  has  been 
obtained,  the  Court  toill  discharge  it  with 
costs. 
C.  Rowe  shewed  cause  against  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit  obtained  by 
Unison,    The  affidavit,  in  answer,  stated  tbst 
since  issue  was  joined,  the  defendant  bad  be- 
come insolvent,  had  put  the  plainiiff  *8  claim 
into  his  schedule,  and  subsequently  been  dis* 
charged  under  the  act.    These  were  sufficient 
reasons,  it  was  submitted,  for  not  proceedin<; 
to  trial  according  to  the  practice  of  the  Court. 
Wilson  supported  the  rule. 
Patteson^  J. — I  think  that  after  the  defen- 
dant has  put  the  plaintiff's  debt  into  his  sche- 
dule, and  taken  the  benefit  of  the  Insolvent 
Act  in  respect  of  it,  it  is  too  much  for  him  to 
come  to  the  Court,  and  obtain  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit.    The  present 
rule  must  be  discharged  with  costs. 

Rule  discharged  with  costs.^ (rr«y  v.  Brett, 
M.T.  1841.    Q.B.  P.C. 

ASTICLBD  0LBftlC.-»L08S  dP  ARTICLt8.— 
CBflTIPTCATB  OP  ENROLMBNT. 

An  attorney,  to  whom  an  articled  clerk  had 
srroed  the  usual  period  office  years,  had 
the  articles  deposited  frith  him,  and  subse^ 
quently  absconded.  The  Court  ofteruinrds 
admitted  the  clerk  without  the  production 
of  the  articles,  on  Brodfiction  of  an  ajfid^oit 
of  the  search  to  Jind  the  articles  being  n «- 
successful,  and  a  certificate  of  enrolment. 

In  this  case,  a  clerk  named  Nicholls,  had 
been  articled  in  the  usual  manner  for  a  period 
of  five  years,  to  a  person  named  Wigley.  This 
period  he  served,  and  at  the  expiration  of  it, 
be  continued  in  the  service  of  Wigley.  The 
mrticles  remained  in  the  hands  of  Wigley. 


Subsequently,  the  latter  became  embarrassed 
in  his  circumstances,  and  found  it  necessary 
to  abscond  from  the  country.  On  application 
to  his  wife,  the  articles  could  hot  be  found. 
Search  had  been  made  among  the  papers  he  had 
left,  but  equally  without  effect.  Mr.  Nicholls 
was  now  desirous  of  being  admitted,  but  with- 
out the  production  of  the  articles. 

Ballantine  moved  for  his  admission  accord- 
ingly, and  produced  a  certificate  of  enrolment. 

Patteson,  J.,  thouj^ht  that  on  this  state  of 
facts,  the  admission  might  take  place,  with- 
out the  production  of  the  articles. 

Rule  made  accordingly. — Ex  parte  Nicholls, 
M.T.  1841.    Q.B.P.C. 


SBRTICB    OP    RULB   TO    COMPUTB. — HOTBL* 
HBBPBR* 

An  affidavit  of  service  of  a  rule  to  compute, 
was  stated  to  have  been  effected  on  a  hotel 
keeper,  at  whose  house  the  defendant  and  his 
family  were  residing,  and  the  Court  held 
it  sufficient. 

In  this  case,  an  action  haying  been  brought 
on  a  bill  of  exchange,  the  defendant  suffered 
judgment  by  default.  A  rule  nin  for  referring 
it  to  the  Master  to  compute  prinoipal  and  in- 
terest was  obtained,  and  for  the  purpose  of 
serving  it,  a  clerk  of  the  plaintiff's  attorney 
proceeded  to  the  Toy  Hotel*  at  Hampton  Court. 
There  he  discovered  that  the  defendant  was 
residing  with  his  family.  He  was  from  home, 
and  the  clerk  accordingly  served  the  landlord 
uf  the  hotel  with  the  rule  for  the  defendant. 

Power  now  moved,  on  an  affidavit  stating 
these  facts,  to  make  the  rale  absolute.  Jt  was 
submitted  that  this  must  be  considered  as  a 
sufficient  service  of  such  a  rule.  The  landlord 
was  in  the  situation  of  a  servant  to  the  defen- 
dant, and  a  service  on  a  servant  was  sufficieat. 

Patteson,  J.,  was  of  opinion  that  the  service 
was  sufficient,  and  accordingly  granted  the 
rule  absolute. 

Rule  absolute.— &4MbV  v-  ^^^p  ^'^-'^^  ^^l* 
Q.  B.  P«  C. 

Commatt  %iitni.  \ 

BNTBRIMO  UP  JUDOUBNT  UPON  AN  OLD  WAE^ 
BANT  OP  ATTORNBT.-^APriOAiriT  OP  AT- 
TB9TINO  WITNBS9. 

Upon  a  motion  for  leave  to  enter  up  Jut^" 
ment,  upon  an  old  warrant  of  attorney,  th0 
affidavit  of  the  attesting  witnesi  was  dis- 
pensed with,  it  being  sworn  that  he  had 
been  unsuccessfully  sought  at  the  resi^ 
denee  of  which  he  was  described  in  the  at' 
testation,  and  that  the  defendant  had  ac^ 
knowledged  his  own  liability,  and  also  the 
hand  writing  of  the  attestation. 

Mr.  Serjt.  Shee  moved  for  leave  to  enter  up 
judgment  upon  an  old  warrant  of  attorney. 
Tlie  defendant  had  been  seen  alive  on  the 
15th  November,  (the  application  being  made 
on  the  19th),  but  a  difficulty  arose  by  reason 
of  the  plaintiff  having  been  unable  to  procure 
the  usual  affidavit  of  the  attesting  witness.    It 
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WM  sworn  that  an  unsucceasful  search  bad 
been  made  for  the  witness,  at  the  residence  of 
which  he  was  described  in  the  attestation,  and 
inquiries  had  been  made  of  his  father  and  sis- 
ter without  effect.  The  defendant,  however, 
it  was  also  sworn,  had  acknowledged  his  own 
liability,  and  had  acknowledifed  that  the  attes- 
tation was  in  the  hand  writing  of  the  witness. 
The  cases  of  Lain^  v.  Koine,  2  B  &  P.  85 ; 
and  Young  v.  Showier,  2  Dowl.  P.  C.  566; 
were  relied  on  as  aiithoricing  the  Court,  under 
these  circumstances,  to  grant  the  application. 

Tinfial,  C.  J.— I  think  the  facts  stated  are 
sufficient  to  dispense  with  the  affidavit  of  the 
attesting  witness. 

Rule  gtuited.^Read  v.  Forde,  M.  T.  1841. 
C.P. 

JUDGIf  BNT  AGAINST  THB  CASUAL  BJBCTOR. — 
LANDLORD  AND  TBNANT. —  AVFIDAVIT  OF 
NO  8UFFICIBNT  DI8TRBSS. 

Upon  an  application  for  judgment  against 

the  caeunl  ejector,  in  an  action  o/^'ectment 

under  the  stat,  4  Geo.  2,  c,  28,  an  affidavit 

under  sec,  2,  made  bp  the  landlord,  who 

swore  *' that  he  had  been  informed,  and 

verily  believed,  that  there  was  no  taficient 

distress  on  the  premises,**  was  held  tnsuffi' 

dent. 

Mr.  Serjt.  Andrews  moved  for  judgment 

against  the  casual  ejector.    It  was  an  action 

of  ejectment,  brought  under  the  provisions  of 

the  4  Geo.  2,  c.  28 ;    sec.  2  of  which  act, 

provided,  that  in  all  cases  between  landlord 

and  tenant,  when  half  a  year's  rent  is  in  ar- 

rear,  and  the  landlord  has  the  right  of  re*  entry, 

a  declaration  in  ejectment  may  be  served,  and 

possession  of  the  demised  premises  recovered, 

provided  no  sufficient  distress  is  to  be  found 

on  the  premises  to  countervail  the  arrears  of 

rent.    There  was  no  tenant  in  possession  of 

the  premises,  and  the  declaration  had  been 

served,  by  aflixing  the  same  on  the  outer  door 

of  the  house ;  the  landlord  swore,   ''  that  he 

bad  been  informed  and  verily  believed,  that 

there  was  no  sufficient  distress  on  the  pre* 

mises." 

Per  Curiam^—The  affidavit  is  insufficient. 
We  must  have  better  proof  of  there  being  no 
sufficient  distress,  for  the  landlord  may  be  in 
a  distant  part  of  the  country,  and  may  know 
nothing  about  it.  Let  the  person  who  gave 
bim  the  information  make  an  affidavit. 

Rule  refused.— -/>vtf  d.  HicAs  v.  Roe,  M.  T. 
1841.  C.  P. 


THE  EDITOR'S  LETTER  BOX. 

S.  P.  R.  inquires  whether,  in  order  to  bind 
lands  in  a  register  county,  by  judgment,  it  is 
necessary  that  such  judgment  should  be  re- 
gistered at  the  registrar's  office  in  such  register 
county,  as  well  as  with  the  senior  master  of 
the  Court  of  Common  Pleas,  or  whether  the 
registry  with  the  senior  master  alone  will  be 
sufficient? 


C.  B.  states,  in  answer  to  ''A  Constant 
Reader,"  that  it  is  not  essential  to  the  validity 
of  a  deed  that  it  should  be  dated,  for  when  no 
date  is  inserted,  the  time  will  be  reckoned 
from  the  delivery  of  the  same.    2  Raym.  1076, 

We  suppose  that  F.  F.,  an  attorney  in  prac- 
tice in  the  country,  in  order  to  take  a  degree 
in  law  at  the  London  University,  most  reside 
for  some  time  in  town ;  and  that  after  taking 
the  degree  of  B  L.,  he  may  in  due  season,  take 
thatofLL.D. 

We  think  that  A.  B.,  having  served  four  years 
of  his  articles  in  the  country,  ,then  six  months  to 
a  conveyancer  in  London,  and  then  returns  into 
the  country  for  three  months,  after  which  time 
he  is  assigned  to  a  common  law  agent  in  town, 
need  not  serve  the  three  months  passed  in  the 
country  over  agun,  provided  he  served  with 
the  person  to  whom  he  was  first  articled. 

The  letters  of  C.  C.  C. ;  C.  B. ;  "  A  Sub- 
scriber;" and  M.  M.,  have  been  received. 

We  shall  probably  find  room  for  some  let- 
ters on  legal  prizes  or  distinctions,  in  our  next 
Number. 

"  Viator"  wishes  to  know  who,  in  case  of 
ditference  among  the  passengers,  has  the  con- 
troul  of  the  windows  m  a  public  conveyance, 
that  is,  with  respect  to  closing  and  opening' 
them. 

A  solicitor  informs  us,  regarding  the  case  of 
Rundell  (not  Runbalt)  v.  Lord  Rivers,  reported 
p.  1(14,  ante,  that  he  was  in  Court  when  the 
Lord  Chancellor  gave  judgment,  and  that  the 
report  of  the  Master  was,  that  in  the  case  of 
bond  debts,  it  was  only  necessary  to  have  aa 
affidavit  of  the  due  exeution  of  the  bond ;  and 
the  Lord  Chancellor  decided  tliat  in  ordinary 
cases  the  proof  of  a  bond  debt  in  the  Masters' 
office  ivas  sufficient,  if  the  execution  of  the 
bond  were  verified  by  the  subscrii)ing  witness ; 
but  if  suspicion  were  thrown  upon  the  consi- 
deration, then  it  became  the  duty  of  the  person 
tendering  the  claim  to  substantiate  the  consi- 
deration on  which  the  bond  was  founded. 
Messrs.  Fladgate  &  Co.,  and  Messrs.  Wilde 
&  Co.,  were  the  solicitors  engaged  in  the  case. 

The  suggestion  of  J.  B.  shall  be  attended  to. 
Can  he  assist  us  with  any  materials  for  the 
memoir  ? 

We  are  sorry  that  H.  H.  and  his  friends  are 
disappointed  at  the  delay  in  publishing  bia 
letter.  We  accomodate  our  correspondents  as 
much  as  possible,  and  before  next  term  hope 
to  clear  off  our  arrears. 

''A  Solicitor  of  the  High  Court  of  Chsn- 
eery;"  ••Inquirer;"  and  H.  V.  C,  shaU  be 
attended  to. 

We  think  our'  Bristol  correspondent  must 
proceed  against  the  attorney  who  employed 
him.  The  esse,  however,  may  depend  on  the 
terms  of  the  letter  of  instructions. 

Our  worthy  correspondent,  who  so  good- 
humouredly  defends  the  Attorneys'  Certificate 
Duty,  shall  have  justice  done  to  his  labours  as 
early  as  possible. 
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SATURDAY,  DECEMBER  26,  1841. 


■  *•  Qnod  magis  ad  wos 

Pertinetf  et  nescire  malum  tit,  agitamus. 


HORAT. 


THE  IMPROVEMENT  OF  THE  COPY- 
HOLD  TENURE. 


Our  readers  are  well  aware  that  the  Copy-> 
hold  Act,  4  &  5  W.  4,  e.  35,  (printed  22 
L.  O.  p.  129,)  established  a  commisaion  for 
the  purpose  of  facilitating  the  enfranchise- 
ment of  copyholds,  and  if  the  parties  pre- 
ferred it,  of  commuting  some  of  the  most 
burdensome  enactments  of  the  tenure — he^ 
riots  and  arbitrary  fines^  leaying  the  tenure 
untouched.  To  this  measure,  as  a  step 
towards  a  most  complete  and  eztensiye  one, 
we  haTe  all  along  b^n  friendly ;  but  there 
is  one  feature  of  the  act,  to  which  we 
now  wish  to  advert,  other  than  that  which 
relates  to  commutation  and  enfhmchise- 
ment  (already  fiilly  considered),  because 
sereral  of  the  clauses  relating  to  it,  come 
into  operation  on  the  31st  (h^  the  present 
month.  The  act  is  not  only  intituled  an 
act  **  for  the  commutation  of  certain  ma- 
norial rights,"  and  "  for  facilitating  the 
enfranchisement"  of  copyholds,  but  is  also 
"  for  the  improYcment  of  such  tenure ;" 
and  it  is  to  this  portion  of  the  act  that  we 
wish  now  to  call  the  attention  of  our 
readers. 

Tbe  first  of  the  clauses  to  which  we 
allude  is  the  85th,  by  which  courts  of 
equity  may  decree  a  partition  of  lands  of 
copyhold  or  customary  tenure.  This  dis- 
poses of  a  doubt  which  arose  in  the  recent 
case  of  Harncastle  v.  CharleMworth,  10  Law 
Journal,  p.  35,  N.  S.,  in  which  Sir  L. 
SJkadwell,  Y.  C,  held  that  a  court  of  equity 
had  not  the  jurisdiction  to  decree  a  parti- 
tion. The  correctness  of  this  judgment  has 
been  much  questioned,  and  there  are  cer- 
tainly conflicting  opinions,  but  the  85th 
section  puts  an  end  to  aU  doubt  on  the 
point. 

T01-.  XXIII.— NO.  693. 


This  section  is  already  in  force,  but  by 
s.  86,  lords  of  manors,  or  their  stewards, 
may,  after  the  3l8t  of  December,  1 841,  hold 
customary  courts,  although  no  copyhold 
tenant  be  present.  By  the  law  now  in 
force,  the  presence  of  two  homagers  is  es- 
sential to  the  legal  character  of  a  customary 
court,  although  acts  which  could  be  per- 
formed by  the  lord  or  steward  "  without 
the  form  and  machinery**  of  a  court,  would 
not  be  invalidated  by  being  performed  at  a 
court  rendered  void  by  the  presence  of  one 
copyhold  tenant  only,  or  by  being  held  out 
of  the  manor.  Doe  d.  Leaeh  v.  WhUtaker, 
5  Bam.  &  Aid.  409.  But  under  this  sec- 
tion a  court  would  be  good,  although  there 
should  be  no  person  tributaiy  to  the  manor, 
m  respect  of  lands  of  copyhold  tenures,  or 
only  one  of  several  copyhold  tenants  should 
attend.     Scriven's  Copyhold  Act,  p.  98. 

By  8.  87,  lords,  or  their  stewards,  may, 
after  the  3l8t  of  December,  1841,  make, 
out  of  the  manor  and  out  of  court,  grants 
of  land  held  by  cop;j  of  court  roll ;  and  by 
8.  88,  lords,  or  their  stewards,  may,  after 
the  3l8t  of  December,  1841,  grant  admis- 
sions out  of  the  manors  and  out  of  court. 
These  clauses  will  make  an  extensive  alte- 
ration in  the  present  piactice  of  court  keep- 
ing. As  the  law  now  stands,  an  admft- 
tance  by  the  lord  out  of  court,  and  even  out 
of  the  manor  is  good.  Co.  Litt.  61  b.; 
Melwick's  Case,  4  Co.  26  b.  Yet  a  steward, 
in  his  mere  character  of  steward,  and  with- 
out  a  special  authority  from  the  lord, 
and  d/ortiori,  a  deputy  steward,  could  not 
ever  grant  admittance  to  a  copyhold  out  of 
the  manor.  Doe  d.  WhUtaker,  ubi  sup. ; 
Scnven,  p.  99.  But  these  clauses,  it  is 
obvious,  will  enable  stewards  to  hold  courts 
for  the  purpose  of  making  grants  and 
granting  admissions  any  where  they  may 
please.  One  effect  of  this  would  seem  to 
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he,  to  dispense  with  the  necessity  of  having 
deputy  stewards.  It  is  well  known  that 
many  stewards  of  very  large  manors  reside 
in  London,  and  appoint  deputy  stewards^ 
who  do  the  necessary  business  in  the 
country;  but  these  sections  will  enable 
the  stewards  themselves  to  do  the  greater 
part  of  the  work  without  leaving  their 
oiFn  houses.  On  the  other  hand«  the  te- 
nants will  be  relieved  from  much  expense, 
occasioned  by  the  necessity  of  holding 
troecifll  courts  on  every  particular  ocoasioa. 
The  business  of  every  man  in  the  country 
may  thus  be  carried  on  in  London,  and  the 
steward  need  know  no  more  of  the  par- 
ticular manor,  than  of  the  interior  of  China. 
This  is  a  boon  to  the  London  stewards,  but 
we  fear  these  clauses  will  operate  to  the 
prejudice  of  the  country  soUciton  who  hold 
this  situation. 

The  79th  section  is  fully  as  important, 
and  will  make  as  ei^at  a  change  in  the 
present  practice.  Uvder  it,  after  the  3l8t 
of  December,  1841 9  ev^ry  sorreader,  &c. 
delivered  to  the  lord  or  stieiif «rd»  and  every 
&ct  proved  t^  the  Wd  or  st^sward  at  aay 
court,  wl)erea4?,a  homage  shall  not  be  assem- 
bled, shall  be  forthwith  enteied  on  the  court 
rolls  :  and  by  s.  90.  alter  the  Slst  of  De- 
cember, 1841,  presentm^n;t  by  the  homage 
shall  not  be  essential  to  the  validity  of  an 
admission,.  The  effect  of  these  two  sections 
will  be  to  do  away  with  many  of  the  pecu- 
liarities of  the  copyhold  tenure.  We  Cmf 
it  will,  to  some  extent,  injure  the  unifor- 
mity of  the  present  system  of  entry,  and  it 
must  be  seen  that  all  these  alterations  go 
greatly  to  do  away  with  the  pubUcity  which 
has  hitherto  constituted  a  peculiiur  feature 
in  the  tranter  of  copyhold  property. 

A  slight  restriction  on  the  power  of  the 
lord  is  imposed  by  s.  91>  by  which  lords  of 
manors  in  certain  cases,  are  not  to  grant 
common  or  waste  lauds  without  the  consent 
of  the  homage  of  the  manor.  "  This  pro- 
vision," says  Mr.  Rouse,*  in  his  edition  of 
the  act,  "  was  wanted  to  meet  the  drcum- 
stauces  affecting  a  large  manor  in  Middle- 
sex." We  believe  it  was  the  good  people 
of  Hampstead  who  took  fright  lest  dieir 
healthy  heath  should  be  granted  away  by 
the  mere  act  of  the  lord. 

We  have  now  bro^ht  under  our  readers' 
notice,  the  extensive  alterations  which  will. 
be  made  in  this  branch  of  the  law  by  the  pre- 
sent act.    We  conceive  their  effect  is  to  de- 


prive the  copyhold  tenures  of  many  of  those 
peculiarities  which  have  hitherto  accom- 
panied it,  and  thus  smooth  the  way  for  a 
general  enfranahisf  ment. 


•  It  should  be  ob8er?ed  that  Mr.  Rouse,  m 
his  edition,  gives  the  forms  and  entries  which 
will  be  required  by  these  alterations.  This 
certaiDJy  appears  to  us  the  most  usefu!  and 
complete  edttitin  of  the  at  t. 


THE  PROPERTY  LAWYER. 

TBNANT8  IN  COMMON. 

Instances  of  an  injunction  having  been 
granted  between  tenants  in  common  or  co- 
parceners are  very  rare,  but  in  Twort  v. 
7\oort,  16  Ves.  128,  where  a  case  of  posi- 
tive and  actual  destruction  appeared.  Lord 
Eldon,  C,  granted  an  injunction,  as  that 
was  not  a  legitimate  exercise  of  the  enjoy- 
ment arising  out  of  the  nature  of  the  party's 
title  to  that  which  bdonged  to  lam  and  the 
other  party :  and  in  Hifh  v.  Thomat,  7  Ves. 
589,  the  same  learned  judge  granted  an  in- 
junction, on  the  ground  that  the  defendant 
was  then  cutting  timber  of  one-thiid 
growth  at  an  improper  season,  <'for  that*' 
said  has  Lordahip^  "  is  destruction,**  andlsea 
Goadacht  v.  Spray,  2  Dick.  667.  In  a.  sscent 
case,  a  railroad  company  had  obtained  a 
lease  from  ^y^.  out  of  six  tenants  in  oom* 
nifin,  and  had,  cantrsry  to  the  wishes  of 
the  remaining  tenants  in  common,  cqbf> 
strueted  a  railroad  an  the  property.  The 
dissenting  tenant  in  conimon  brought  an 
action  of  ejectment  against  the  company  to 
recoiter  possession,  and  recovered.  I^he  d. 
WoM  V.  Horn,  3  Mee.  &  W.  333  ^  &  Mee. 
&  W.  564  ;  and  a  court  of  equity  reftised  to 
interfere  by  injunction  to  prevent  the  dis- 
senting tenant  in  common  ftom  removing 
the  rsilB,  &c.,  though  the  rent  agieed  to  be 
paid  by  the  company  was  three  times  the 
former  rent."  ^  No  cases,"  said  Loid  Lang-^ 
dale,  M.  R.,  ''have  been  stated  which  ai« 
material  as  shewing  this,  that  if  property 
be  held  by  tenants  in  common,  and  enioyed 
in  conformity  with  their  common  nghts» 
and  one  makes  wilful  destruction  of  the 
common  property,  he  will  be  restrained  by 
the  Court.  This  state  of  things  does  not 
exist ;  the  state  of  things  which  now  exists 
was  brought  about  by  the  plaintiffs  in  de» 
fiance  of  the  l^al  rights  of  the  defendants. 
This,  thus  &ur,  does  not  appear  to  me  to 
come  within  the  principle  of  the  cases  cited, 
and  the  injunction  must  be  dissolved  with 
coata."  Durham  and  Sunderland  Raihoay 
Company  v.  Waum,  3  Beav.  119. 

LSASB  ht  copyholder. 

In  Downingham*8  Caee,  Owen's  Rep.  17, 

it  was  resolved  that  if  a  copyholder  make 

j  a  lease  for  years  which  is  not  according  ii^ 
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the  cnsiom  of  tbe  manor,  yet  Ids  lease  is 
good,  so  that  the  lessee  may  maintain  an 
action  ot  ejectment ;  for  between  lessor 
and  lessee  and  all  others,  except  the  lord  of 
the  manor,  the  lease  is  good,  xhe  role  has, 
bowerer,  been  laid  down  differently.  In 
JticksM  V.  Net^,  Cro.  Eliz.  395,  it  was  held 
that  ejectment  would  not  lie  on  such  a 
lease.  See  also  Welk  r.  Partridge^  Cro. 
Bliz.  469 ;  Erish  t.  Rwes,  Gto.  EHi.  717; 
and  Patty  y.  Evans,  2  Brownl.  40^.  How- 
ever, in  Goodwin  t.  LonyhMfst,  Cro.  Elix. 
535,  it  was  said  by  the  Court  that  a  lease 
by  a  copyholder  is  good  between  the  parties, 
though  bad  against  the  lord ;  and  in  the 
latest  case  on  the  point,  it  has  been  dis- 
tinctly held,  that  a  lessor  for  years  of  a 
copyholder  may  maintain  ejectment,  though 
tlwre  be  no  custom  in  the  manor  to  lease 
and  no  license  baa  been  obtained  from  the 
lord,  such  lease  being  good  as  between  the 
parties,  and  Toid  only  as  ^^nst  the  lord. 
Doe  dera.  Trtssider  y,  Tresskter,  1  Gale  & 
Oarison,  7<l. 


TRANSFER  OF  CHANCERY  CAUSES. 

The  Lord  ChanceOc^  has  intimated  his  in- 
tention of  transferring  a  further  part  of  the 
causes  set  down  before  the  Vice  Chancellor 
of  Eneland,*  in  order  to  increase  the  list  of 
Vice  Uhancellor  Knight  Bruce.  His  Lord- 
ship observed  that  the  selection  would  be 
made  from  causes  in  which  the  briefs  of 
counsel  had  not  been  delivered'.  It  should 
also,  we  submit,  be  limited  to  those  in  which 
counsel  have  not  been  xetained  who  prac- 
tise befbre  the  former  Judge  and  not  the 
latter.  If  this  circumstance  be  not  at- 
tended to,  the  very  proper  arrangement 
which  has  been  made  by  counsel  for  the 
purpose  of  forming  sejparate  bars,  will  be 
thwarted. 

The  right  of  the  suitor  to  choose  his  own 
Judge  may  be  open  to  objection,  but  when 
a  cause  has  been  once  set  down  in  a  parti- 
cular Court,  it  is  clear  that  the  suitor  should 
be  at  liberty  to  retain  any  counsel  he  pleases, 
and  ought  not  to  be  deprived  of  this  right 
for  the  convenience  of  the  Court. 

The  only  mode  we  can  suggest  is,  that 
after  on6  hundred  causes  (or  some  such 
number)  have  been  entered  before  one 
Judge,  his  list  should  be  deemed  full,  until 
the  like  number  ahall  appear  in  the  lists  of 
Ike  Qlher  Courts,,  and  then  the  former  Court 


may  be  resorted  to  again.  Thus  |l  plaintiff 
who  had  selected  his  counsel  might  wait  till 
a  vacancy  occurred  in  the  list  of  the  Court 
where  such  counsel  practised. 


NOTICES  OF  NEW  BOOKS. 

CBAirCBBt  asvoRic. 

ConsideraiiofiS  on  Refbrm  in  Chancery. 
By  an  Equity  Draftsman. 

Ws  wish  the  author  of  this  pamphlet  (and 
we  wish  Uie  same  with  regard  to  all  pam- 
phlets on  this  subject)  had  authenticated 
the  advice  contained  in  it  by  his  name. 
All  we  know  of  him  is,  that  he  i»  an  equity 
draftsman,  and  that  "  his  attention  has 
been,  from  recent  pursuits,  as  well  as  from 
ordinary  professioncd  habits,  directed  much 
to  the  practice  of  die  'Court.'"  (p.  13.) 
The  author  considers  that  it  is  from  an  ave- 
rage of  opinions  that  the  truths  of  proce- 
dure are  to  be  extracted.  But,  in  this  view 
of  the  subject,  the  witness's  name  is  very 
important.  This  pamphlet  has  much  more 
of  the  critic  than  of  the  suggester  in  it. 
Its  suggestions  are  confined  to  one^  new 
one  only ;  vis.  that  to  enable  the  barristers 
to  attend  the  Master  more,  the  fees  at 
present  paid  for  that  service,  should  be  one 
fee  for  the  whole  reference,  and  not  a  fee 
per  diem,  as  at  present^  (pp.  31  to  42)  ; 
and  to  two  old  ones,  viz,  that  the  plan  of 
paying  the  solicitor  should  be,  to  some  ex* 
tent,  changed  (p.  23),  and  that  the  distinc* 
tion  between  party  and  peu'ty,  and  solicitor 
and  client's  costs,  should  be  abolished.^ 
(p.  25.)  Both  these  subjects  are  so  sure 
to  meet  with  attention  from  the  Lord  Chan« 
cellor's  Committee,  and  both  have  for  so 
many  years  been  so  familiar  to  our  readers, 
that  we  shall  not  occupy  their  attention 
with  them  now.  We  will,  however,  just 
mention  that  our  author's  reading  on  the 


•^  See  p.  98,  ««/e»  for  the  order  of  8th  De- 
cember, traosferrioff  forty  causes  to  Vice 
OiSQcellor  Knight  Bruce. 


•  It  will  be  seen,  p.  31,  that  this  suggestion 
is  thus  introduced-*''  The  first  tbinfc  1  ^vould 
suiff^est  as  likely  to  be  conducive  to  the  infu« 
sion  of  energy  and  system  into  the  Master's 
Office."  From  this  we  inferred  that  there  was 
a  second  suggestion.  We  cannot,  though  we 
have  used  due  diligence,  find  it. 

^  The  author  uses  this  word.  He  qualifies 
it,  though  seriously,  when  he  savs,  in  the  same 
page,  that  a  party  should  not  "  be  permitted  to 
charge  his  antagonist  with  any  unneceuury 
expendiuire  incurred."  lliis  distinction  which 
must  prevuU  will  always  occasion  a  difference 
bet\reen  solicitor  and  client,  and  party  and  par. 
ty's  costs.  That  it  is  fur  too  great,  bowerer^ 
^now  is  notorious. 
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case  reported  by  Gulliver  (Brobdignag),  and 
cited  by  Mr.  Pemberton  in  his  admirable 
speech »  is  Tiot  a  correct  one.  Merely  to 
abolish  the  distinction  between  party  and 
party,  and  solicitor  and  client's  costs,  will 
not  prevent  a  great  loss  to  the  successfid 
party,  if  he  has  to  pay  his  solicitor  from 
time  to' time,  and  to  receive  the  same  money 
back  without  interest,  at  the  end  of  his 
"  twenty  years'  litigation." 

The  rest  of  this  pamphlet  is  critical ;  or 
rather  it  is  a  decoction,  and  with  much 
dilution  too,  of  what  has  been  continually 
before  the  profession  for  the  last  fifteen 
years.  The  last  twenty-two  pages  are 
taken  up  with  a  subject  which,  we  l^hought, 
had  been  entirely  put  to  rest— FFAwi  the 
Six  Clerks*  Office  should  he  abolished  9  and 
the  officers  there  must  indeed  be  surprised, 
now  that  they  have  (at  least  so  it  is  gene- 
rally understood)  struck,  or  are  about  to 
strike  their  colours,  to  find  a  nameless 
equity  draftsman,  who  can  only  know  any 
thing  about  this  part  of  the  subject  at 
second-hand,  rush  into  a  forlom-hope-sally 
for  their  rescue.  We  should  have  liked  to 
have  had  this  bold  gentleman's  naitie,  merely 
as  a  sort  of  gage  ;  the  announcement  that 
we  might  know  by  whom  these  feats  of 
valour  are  performed.  Mr.  Field  (whose 
pamphlet  affords  the  pabulum  for  a  large 
part  of  our  present  author's  remarks)  care- 
fully confined  himself  to  questions  con- 
nected with  the  offices  and  practice  of  the 
Court,  which  came  exclusively  or  principally 
before  the  solicitor^  stating  that  he  thought 
it  right  not  to  touch  on  matters  of  which 
the  bar  are  tlie  best  judges ;  such  as  plead- 
ing, and  the  mode  of  taking  evidence. 
(Field's  pamph.  p.  4.)  We  think  the  present 
author  had  better  have  imitated  his  example. 
We  will  not  fatigue  our  readers  with  going 
over  his  lucubrations  on  this  subject ;  they 
have  been  infinitely  better  done  by  the  Clerks 
in  Court  for  themselves  in  Mr.  Wain  Wright's 
late  pamphlet.  We  are  now  justified  in 
giving  this  subject  the  go-by.  If  a  body 
of  privileged  attomies  has  existed  in  the 
common  law  and  in  the  Irish  equity  courts, 
and  have  been  abolished,  and  without  a  pre- 
tence of  any  thing  but  advantage ;  if  to 
support  an  office  for  giving  advice  and  in- 
struction you  must  force  those  to  pay  for  it 
who  don't  want  it,  or  value  it,  or  use  it ;  if 
the  duties,  from  being  formerly  intellectual, 
are  become  almost  entirely  clerical ;  if  within 
half  a  century  it  has,  out  of  pure  incom- 
petency, come  from  soliciting  two- thirds  of 
the  business  to  be  a  mere  porter's  hall  to  the 
Court ;  if  these  officers  can  sell  every  client 


:when  they  die,  or  retain  every  one  when 
they  are  lunatic ;  if  by  working  200  or  220 
days  in  a  year  (and  for  the  greater  part  of 
those  days  working  lightly)  one  of  these 
officers  can  earn  a  net  income  of  6000/.  or 
8000/.  per  annum ; — then  we  say  that  it  is  a 
farce  to  pretend  to  discuss  the  question  fur- 
ther ;  and  we  treat  with  some  indignation 
pamphlets  written  by  parties,  at  best,  but 
little  able  to  judge  by  or  for  themselves,  to 
prop  up  a  monopoly,  which  is  dying  purely 
from  its  utter  incapacity  to  serve  any  bene- 
ficial purpose.  Let  the  equity  drafteman 
look  at  the  history  of  this  office :  lie  has 
a  strong  love  for  the  ancient  ways  of  the 
Court.  The  Clerks  in  Court,  at  the  begin- 
ing  of  the  17th  century,  were  by  no  means 
in  the  position  the  solicitors  are  now.  lliey 
were  only  the  head  clerks  of  the  six  clerks, 
and  were  altogother  unofficial ;  but  because 
they  were  the  real  workers  of  the  court 
they  were  made  into  officers.  If  it  w^as 
right  in  1668  to  interject  the  Clerks  in 
Court  between  the  suitors  and  the  Six 
Clerks,  it  is  as  right  now  to  interject  the 
solicitors,  and  to  cut  away  the  dead  branches 
from  the  living  limbs  of  the  law.  Of  coarse, 
we  must  have  taxing  officers :  but  why,  as 
is  now  the  case,  ia  the  office  to  be  put  up 
by  the  executors  of  dead  Clerks  in  Court,  or 
by  the  committees  of  lunatic  ones,  for  sale  to 
the  highest  bidder  ?  Is  it,'  after  all,  the 
right  plan  to  buy  and  sell  offices  of  justice, 
to  which  all  suitors  must  go  ?  Let  the 
suitors  judge  between  the  solicitors  and  this 
equity  draftsman.  We  are  ashamed  even 
to  be  invited  to  argue  the  matter  again. ^ 
There  is  one  gross  error  (at  least  so  we 
conscientiously  believe  it)  pervading  these 
pages.  It  is  that  there  is  a  difference  of 
interest  in  all  the  questions  of  practice  and 
procedure  between  the  body  of  solicitors 
and  the  body  of  suitors.  We  have,  over 
and  over  again,  written  on  thia  subject.  If 
we  are  wrong,  or  the  present  author  is 
right,  then  we  admit  that  we  have  widely 
and  fatally  erred.  But  how  can  it  be  that 
that  which  is  a  truth,  so  admitted  and  so 
obvious  in  all  the  other  businesses  and  occu- 
pations of  life,  can  be  untrue  with  regard  to 
the  law.  The  cheaper,  quicker,  and  better, 
any  other  seller  can  make  his  articles,  the 
better  for  him  and  his  customer  too ;  a  quick 
return  is  the  thing  that  every  tradesman 


c  Is  it  fair  in  the  equity  draftsman  to  quote 
the  Chancery  Report  of  1826,  as  he  does, 
without  adverting  to  Mr.  Merivale's  (one  of 
the  commissioners)  recent  statements  respect- 
ing that  report,  and  his  present  views  on  the 
kubject  ? 
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abore  aQ  deurefl.  The  solicitor  is  just  as 
much  interested  as  any  other  dealer  to  get 
the  speediest  return  for  the  article  he  sells. 
The  long  suits  now  are,  as  has  been  shewn 
over  and  o^er  again,  an  absolute  loss  to  the 
solicitor.  He  only  takes  them  because  he 
is  obliged  to  take  idl  his  client'^  work,— bad 
to  get  the  good,— rough  to  get  the  smooth, — 
unprofitable  to  get  the  profitable.  And  what 
has  been  the  effect  of  the  length  and  expense 
of  suits?  that  there  were  more  annually 
came  into  Court  one  hundred  years  ago  than 
now.  What  would  be  the  effect  of  cheapen- 
ing administrative  procedure,  for  instance  ? 
Why  if  an  executor's  account  could  really  be 
cheaply  and  quickly  passed  under  judicial 
examination,  would  not  every  executor 
pass  his  accounts,  at  least  every  one  where 
there  are  infants  or  married  women  to  be 
passed  through  the  equity  courts,  and  the 
Legacy  Duty  Office  be  in  effect  a  branch  of 
the  Masters'  Office.  To  delay  the  con- 
clusion of  a  suit  which  your  client  wishes 
terminated,  is  not  only  wilfully  to  damage 
the  article  which  you  are  selling  him,  but  is 
also  to  tax  yourself  in  the  shape  of  interest 
for  old  outlay,  and  charges  twice  the  amount 
you  can  get  by  the  improper  elongation  of 
the  suit. 

Admit  this  fallacy,  and  two-thirds  of  the 
pamphlet  is  disposed  of.  But  there  are 
other  errors,  and  great,  as  we  hold,  in  it 
also.  The  distinction  between  amicable 
and  adverse  business  is  not  attended  to, 
and  the  official  inconveniences  of  the  Court 
are  treated  as  "minor"  details.  This  last 
subject  was  one  but  little  attended  to  till  of 
late,  and  one,  the  importance  of  which,  we 
take  credit  to  ourselves,  as  having  been 
among  the  first  to  point  out.  The  suitor 
waits  the  end  of  his  cause  ^  a  year  is  wasted 
in  attaining  this  object.  What  matters  it 
to  him  whether  this  year  was  lost  in  waiting 
for  the  cause  coming  on,  or  in  drawing  up 
the  different  orders  in  the  registrar's  office, 
or  in  single-hour  warrants  at  two  or  three 
weeks'  interval,  in  the  Master's  office  >  To 
ascertain  the  extent  of  loss  in  these  offices, 
has  been  one  of  the  most  valuable  labours 
of  those  who  have  contributed  of  late  to* 
wards  equity  reform.  It  is  an  evil  of  which 
the  cure  will  introduce  no  new  rule  of  prac- 
tice— no  additional  uncertainty  or  difficulty 
in  the  suitor's  way— which  will  cost  him 
DOtfaing,  and  yet  confer  on  him  the  thing 
which  most  of  all  he  desires.  Recent  in 
veatigations^  have  shewn  that  expence  i 
but  a  secondary  point;  that  delay  is  the 

^  We  allude  especially  to  the  evidence  before 
the  House  of  Lords  on  the  new  Judges'  Bill. 


great  one,  and  that  indeed,  expence  is  in 
the  main  but  the  fruit  of  delay.  Our  au- 
thor fancies  that  all  money  paid  to  the  fee 
fund  is  just  so  much  lost  to  the  client, 
(p.  64i  &c.) ;  not  considering  that  that  de- 
pends on  what  he  gets  in  return  for  his 
fees.  The  money  he  pays  is  of  but  little 
moment,  if  thereby  he  can  get  a  speedy 
conclusion  to  his  suit.  The  author  too, 
does  not  seem  to  be  aware  that  hitherto 
smaller  fees  paid  to  a  fee  fund  have  pro- 
duced the  whole  sum  wanted  to  pay  the 
officers,  and  that  the  fees  required,  have  in 
consequence,  been  from  time  to  time  re- 
duced. 

Another  great  error  of  the  present  author, 
as  we  believe  it,  and  a  doctrine  altogether 
at  variance  with  the  views  we  have  from 
time  to  time  expressed,  is  that  there  is 
nothing  whioh  can  admit  of  assimilation  or 
comparison  in  the  methods  of  procedure 
used  in  different  Courts ;  in  other  words, 
that  there  can  be  no  such  thing  as  a  science 
of  procedure.  In  a  series  of  papers  on  the 
Master's  office,  which  appeared  in  this 
journal  some  time  since,  we  shortly  touched 
on  this  subject.  We  will  not  do  it  again 
further  now,  than  to  express  our  conviction 
that  there  is  in  this  subject-matter  for  a  sci- 
ence, and  that  a  great  assimilation  of  prac- 
tice is  taking  place,  and  will  continue  to 
take  place,  not  only  between  the  methods 
of  procedure  used  in  Common  Law  and 
Equity,  but  between  those  used  here  and 
those  used  in  many  foreign  Courts.  Why, 
for  instance,  do  we  want  a  sexjeant-at-arms 
in  Chancery,  and  do  not  want  one  in  Com- 
mon Law  ?  Let  the  equity  draftsman  solve 
this  question.  We  know  of  no  true  method 
of  prosecuting  such  inquiries  as  these,  but 
the  inductive  method.  It  is  not  by  averag- 
ing opinions,  but  by  investigating  facts, 
that  the  desired  truths  will  be  ascertained. 

We  regret  that  such  pamphlets  as  this 
should  appear.  Such  a  pamphlet  as  Mr. 
Wainright's  we  are  glad  to  see.  We  are 
at  direct  issue  with  him ;  but  then  it  is  to  a 
straight-forward  and  rightdowo  fight  that 
we  come  with  him,  and  that  in  bro«ui  day- 
light. But  such  treatises  as  this  only  mys- 
tify us.  In  battling  with  them,  we  cannot 
teU  where  we  are,  what  we  are  doing,  nor  to 
what  conclusion  we  are  to  suppose  our- 
selves invited.  Like  the  Athenian  lovers, 
whom  Puck  deludes,  we  are  covered  with 
drooping  fog  as  black  as  Acheron,  and  can 
only  exclaim  with  Lysander — 

I  followed  fast,  but  faster  did  he  fly — 
That  fallen  am  I  in  dark  uneven  way. 
And  here  will  rest  me. 
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'  MR  T.   B.   TOHLINSf   KNIGHT. 

^TR  Thomas  Edlyoe  Tomlins  was  born  in 
London  on  the  4tti  January,  1762.  Ee  was 
afae  eldest  ton  of  Mr.  Thomas  Tomlins  of 
l*aioter*St(iiBeffs'  Hall,  an  eminent  solicitor, 
well  known  in  the  political  circles  of  the  last 
century,  and  immediately  descended  from  an 
ancient  family  uf  that  name,  some  of  the  mem- 
bers of  which  resided  in  the  couoty  of  Hereford, 
and  others  in  Salop.  He  was  educated  at  St. 
PttuTs  School,  under  the  Rev.  Dr.  Roberts, 
mnd  entered  as  a  cortimoner  of  Qneen^CoUeflre, 
Oxford,  «B  the  27th  October,  1778.  He  wns 
called  to  the  bar  by  the  benchers  of  the  Inner 
Temple,  in  Hilary  Term,  1783.  He  held  the 
Bppomtment  of  Counsel  to  the  Chief  Secretary 
for  Ireland  in  the  year  1801 ;  and  continued 
Par}iamentar)"Counsel  to  the  Chancellor  of  the 
Exobequer  for  Ireland  nnlR  the  union  of  the 
Bratish  and  Irish  TreaMiries  in  1816.  In  1818 
he  was  appointed  Assistant  Counsel  to  tiue 
Treasury,  from  which  siluation  lie  retired  in 
January,  1831 .  Sir  Thomas  rceeived  the  honor 
of  hnighthood  on  the  29th  June,  1814,  at 
Wanstead  House,  and  was  created  a  bencher 
of  the  Inner  Temple  in  Hilary  Term,  1823  ; 
and  filled  the  office  of  treasurer  to  that  society 
in  1827. 

Altbeufrh  the  official  afocaliona  of  Sir  Tho- 
mas were  such  as  to  occupy  much  of  his  time, 
his  asuduity  enabled  him  to  contribute  largely 
to  the  stores  of  legal  information.  Ivy  the  works 
be  edited.  These  engaged  his  attention,  with 
little  intermission,  from  17^  to  1820.  Sir 
Titomas  enjoyed  the  honor  of  haTing,  as  a  Sub- 
Ceinmissioner  of  Records,  almost  excluairely 
prepared  the  authentic  edition  of  the  "  Statutes 
«f  the  Realm,"  the  first  volume  of  which  was 
published  in  1810. 

In  early  life.  Sir  Thomas  was  the  editor  of 
Baldwin's  St.  James's  Chronicle  and  Whitehall 
Evening  Post ;  and  was  alwavs  remarkable  for 
the  variety  and  extent  of  his  learning  and 
acquirements.  He  closed  his  long  and  mdus- 
trioHs  career  on  the  Ist  July  last,  in  the  full 
possession  of  ]m  faculties  in  the  eightieth  year 
of  his  age. 

The  following  is  a  list  of  his  publications  >— 

Repertorium  Juridicum  :  a  General  Index  of 
aH  the  Cases  and  Pleadings  in  Law  and  Equity. 
London.  17S6.7>fol. 

Fomilfiir^  plain  nnd  easy  Explanation  of  the 
La^  of  Executors  and  Administrators;  also 
the  Rule*  by  which  Intestate  Estates  are  dis- 
tributcil.  The  saa>e  work,  reprinted  under 
the  title,  Familiar  Explanation  of  the  Law  of 
Wills,  the  Law  of  Descents  and  Distribution, 
the  office  and  duty  of  Executors  and  Adminis- 
trators ;  with  Forms  of  Wills  and  other  prac- 
tical Instructions.     1816, 8ro. 

Cases  explanatory  of  the  Rules  of  Evidence 
before  /Committees' of  Elections  In  the  House 
of  Commons;  compiled  from  the  Reports  of 
Trials  of  coutroveried  Elections  before  such 
Committees.    Loudon,  27^>  8vo. 

The  Law  Dictionary,  explaining  the  Rise, 


Progress,  and  present  state  of  the  Siigliali  Law 
in  Theory  and  Practice,  defining  and  inter- 
preting tlie  Terms  or  Words  of  Art,  and  com- 
prising copious  information,  historh'al.  politi- 
cal, md  commercial,  on  the  Tsriova  subjects 
of  our  Ijaw,  Trade,  and  Government,  ongioaHy 
compiled  by  Giles  Jacob,  and  continued  by  hMn 
and  others  through  ten  editions. 

A  Digested  Index  of  the  first  7  vols,  of 
Dornfnrdand  East*sTermRej>orts  in  the  Court 
of  King's  Bench,  from  Michaelmas  Term  26 
Geo.  III.  1/86,  to  Trinity  Term  38  Geo.  HI. 
1798,  inclusive  I  with  Tables,  &C.1799.--1 801. 

Supplement  to  the  aeoond  edition  of  the 
Digested  Index ;  containing  the  points  deter- 
mined in  the  King^  Bench  and  Common  Pleaa 
from  Michaelmas  Term  1800^  to  Trinity  Tenn 
1805—1807. 

A  third  Edition  of  the  same,  containing  all 
tfse  points  of  Law  determined  in  the  King's 
Bench  and  Common  Pleas,  from  Mickaelmaa 
Term  1786,  to  Trinity  Term  180Si»  ke. 

The  Cotnmon  Pleas  from  Eaater  Term  J  788, 
to  Trinity  Term  1805, 

In  1804»  a  fourth  Edition^  enlarged,  con- 
taining all  the  Points  of  Law  determined  in 
the  Court  of  King's  Bench,  fVotn  'Michaelmns 
Term  1785,  till  Easter  'I>erm  1810:  and  in  the 
Court  9i  Common  Pleas  from  Easter  Term 
1788,  tiM  Easter  Term  1810-1^12.   dvo. 

Reporu  of  Cases  on  Appeals  and  Writa  of 
Error,  determined  in  the  High  Court  of  Par- 
liament, by  Joseph  Brown.  Es<j.  Second 
edition,  with  Notes,  and  many  additional  Cases, 
brought  down  till  1800.  London,  1803. 
8  vok.,  8to« 

Statutes  at  Large:  41  to  49  Geo.  III.,  beine 
vol.  1,  2.  and  3»  of  the  Statutea  of  the  United 
Kingdom,  1804-10.  (This  formsacontinuntioD 
of  those  records  by  Ruffhead.) 

Proceedings  of  the  Court  of  laauiry  upon 
the  conduct  of  Sir  H.  Dalrymple.    1809,  Svo. 

Index  to  Acts  ralating  to  Ireland,  from  1801 
to  1826.     1826,  8vo. 

The  same  to  the  end  of  the  Session,  10 
Geo.  IV.    1829. 

[Abridged  from  the  Gentleman's  Magasine, 
1841.    p.  321-2.] 


POINTS  OF  LAW  AND  PRACTICE  BV 
QUESTION  AND  ANSWER. 

PAROL  BVIDBNCB  TO   EXPLAIN  A0REBMKNT8. 

K  Can  the  day  for  the  compktioti  of  the  pur- 
chase of  an  interest  in  land,  inserte<l  in.  a 
written  contract,  be  waived  by  oral  ngre^. 
meut? 

2.  On  a  written  agreement  to  demise  from 
Lady*day,  can  parol  evidence  be  received 
that  the  parties  meant  old  Lady^day  ? 

3.  May  parol  evidence  be  given  of  the  iact  of 
tenancy  under  a  written  agreement  ? 

4.  Can  parol  evidence  be  received  where  tke 
written  contract  is  imperfectly  worded^  or 
had  been  partially  altered  ? 

5.  May  parol  evidence  be  received  of  one  pi 
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^<Tpihil&a  10  \hl  wi^eh  cbtitrtiet  behiff  an 
•/t«llt'oii1?)Md1»€^  ikeprtdcrpal  contracting? 

€.  (  ill  ^tial  46vlfl(ntce  1>^  given  t>f  the  statc- 
'oMkt  ^  an  &ilcti«iiert>  tegardlnflf  the  qntn- 
fity  df  timl)^  sold,  not  ^^etified  in  the 
conditions  of  sale? 

7.  li  paM  evidence  receivable  of  a  promise  to 
pay  rent  be^nd  the  amoant  8t>ectfied  in  the 
written  tjpfrlpement? 

9.  Vnd^  a  contract  to  sefl  several  lots  of 
land,  to  one  of  which  the  tMe  was  imperfect. 
can  parol  Evidence  be  gi?en  of  a  waiver  of 
the  crtijeCtion  ? 

9.  On  a  iebntrttet  to  tdce  k  person  into  part- 
A«nhip  ai  -ah  tfttomey,  who  was  not  then 
•ilkiitfittsd  on  the  Roll,  can  parol  evidence  he 
recced  "flf  such  persoii  not  tieing  admitted, 
ae  as  voihttw  that  (tee  agreethent  was  illegal; 
and  is  parol  evidence  receivable  iliat  the 
Attctem^rit  Was  not  Intended  to  be  acted  on 
tin  the  pafty  wtA  adibitted  f 

Wb  have  stat^  A  tm  quirttfonA  only  on  tilis 
head  of  evidence ;  but  the  fetudent  who  searches 
for  the  attlhariiies  apt^lioable  tfaeretOy  will  find 
Ik  points  vefy  toAprehensive,  and  th«  exer- 
cise will  be  sufficient  for  one  reading,  particu- 
larly if  lietlooksfMo  the  judgments  given  by 
tte  OMht  on  thk  cases  hi  qhestlon. 


AfFORNBYS'  CJERTIFICATE  DUTY, 

Mr.  Editor, 
Mt  attempt  to  support  this  dnty  has  brotrjifht 
ft^rwttrd  Hiy  oM  antagonist  **  Le^ralis ;"  but  I 
dondtfeeA  myaelf  convhhtred  by  bis  arguments, 
^Ihougli  he  renews  the  l^onte^t  under  favour- 
-alile  circunistances — fhe  tide  of  liberal  opinion, 
ttiM  taxes  of  ahy  Mi  ottfglit  to  be  got  rid  of, 
beiHgittMsfavonr. 

He  professes  to  offer  a  fe#  strictnres  on  tty 
coromunicaiion,  but  1  feel  grateful  that  he  has 
ht\4  nfte  10  muc'h  in  mercy,  that  I  am  bound 
to  fay  bis  pleasantry  has  highly  amused  me. 

Legalis  says,  '*  Oirr  compfdrnt  is  not  that  we 
are  insulted,  but  that  we  are  unequally  and  un- 
justly taxed.  The  question  is  nut, one  of  profes- 
atonal  digntty,  biit  ohe  ot  finance," — forgetting 
that  it  is  not  f ,  bat  a  cesfliM  brother  repealer 
iekii»,  oddly  eaottgh,  stamps  the  tax  ^th  degra«> 
iMott  aiM  intuit.  1,  however,  tigree  with 
L€M(aliS|  that  the  question  is  one  of  finance. 

In  iwtrodocHig  the  name  of  Adatn  Smith, 
iMfsKi  woilM  infer  that  I  had  put  an  eztia- 
gamhtt  anMl  tny  own  afgtiHient;  but  I  only 
«iced  the  Doctor  U  atrthority  /or  a  fad.  His 
Imm^,  h'owevef,  was  not  then  before  me,  and 
a»  LefftHa  wdntd  imply  tliat  1  have  dealt  dis^ 
hugtauonily^  I  crave yodrtndt^gence  for  an  at- 
tiftito^t  la  sbt  Aysetf  right.  I  said— "It  was,  I 
tiiink,acamplaiinmadebyAdam8m!th,thatnot 
ome  in  20  uwne  eitpdhle  ofpwming  the  profei- 
alMi.'*  The  Doctor,  who  was  a  wise  man  in  his 
dfl7,  says, "  Put  your  son  apprentice  to  a  shoe- 1 
nwlnr,  there  Is  tluie  dottbt  of  his  leamiDg  to  I 


make  ihbes  t  1)«t%»fti  Mn  to  study  the  kw,  k 
h  it  hmt  twenty  e»  9ne  }f  he  teet  m^kes  ntek 
proficiency  as  ttUl  enaMe  him  to  Hoe  by  the 
bueineM,  fn  0  profeuion,  where  twenty /kiijbr 
one  that  tu&ceede,  that  one  ought  to  gain  all 
that  shottM  have  been  jgSSned  by  the  unsuc- 
cessful tweifty."  The  doctor's  meaning  and 
mi  ire  were  evidently  not  very  different;  and  It 
is  somewhat  remarkable  thit  Legalis  shocrkl 
not  liAve  met  with  thiese  passages,  his  last 
quotation  lieing  thken  frooi  the  paragraph  in 
which  they  are  to  be  found. 

Legalis  has  a  Quotation  to  prove,  that  when 
the  tax  was  first  imposed  there  were  resentful 
attornfes  who  would  have  increased  it,  but  Mr. 
Pitt,  that  most  virtdbus  of  financiers  and  moat 
exoeDeht  of  statesmen,  was  deaf  to  their  re- 
aentmetit,  and  reluctantly  imposed  ttie  lower 
duty.  It  must  be  remembered,  that  the  ''Wealth 
of  Natiods"  waa  then  before  the  world ;  and 
ft  la  rather  unfortunate  that  Legalia  has  not 
said  aginnst  ^hom  those  wicked  attorniies  , 
directed  their  resentment — #hether  against 
their  bwn  order,  or  against  the  nineteen  out 
ef  rtve  twenty  who  (he  doctor  more  than  insinu- 
ates were  incapalyle  of  pursviag  their  professieii. 
Legalis  has,  nowever,  said  enough  to  induce 
the  belief  Chat  the  attorneys  of  that  day  were 
grutefdl  for,  and  satisfied  with,  the  tax  as  then 
imposed,  and  woqM  have  been  more  so  if  h  had 
been  higher.  It  cannot,  therefore,  with  pru- 
priety  ht  said  that  there  was  any  ktfumice  As 
impomng  it. 

In  tlie  dryness  of  this  question  it  is  i^freshing 
to  fihd  Legalis  bearing  a  cheering  testiaoay  to 
the  jflories  of  Waterloo,  notwithstahdimr  be 
previously  says :  "  Ithecame  necessary  to  sacri- 
fice somcithinfg,  that  we  might  nreaerve  this 
renrainder  of  onr  property  {  and  tbe  ppoOes^on 
almUst  withfoUt  A  .onimiur  submitted  to  the 
douMe  burthen.''  it  is  sAtisfactOFy  to  know 
that  the  profession  then,  as  now,  had  a  loyal 
bearing  1  and  f  'cannot  heln  fancying  that  Le- 
galis has  made  bnt  a  caee  ehowingthe  neeenitg 
for  eonthming  and  deubling  the  original  \m^ 
post^^edng  the  stfalt  )nto  which  the  country 
was  placed  I 

'*  But,"  says  Legalis,  "  it  was  a  war  tax,  and 
after  six  and  twenty  years  of  peace»4Migbt  to  be 
repealed."  The  same  may  be  said  of  many 
other  taxes.  I'iminclers,  boAvevir,  will  tell  us 
it  cannot;  and  bec^ds^  I  believe  there  are  other 
taxes  which  are  emitted  to  a  priority,  I  think 
it  oaght  not;  and  aa  Legalis  has  so  conriocingly 
shown  that  the  tax  was  oriffinsffly  welcouied  by 
the  profession,  And  was  dounled  without  a  mur- 
mur, and  admits  the  question  bet^veen  ns  to  be 
one  of  finance,  the  oatrt  lies  upon  him  to  show 
how  the  duty  can  be  dispensed  with — a  task  infi- 
nitely more  difiicalt  than  declaiming  against  it. 

As  Legalis  disclairos  every  intention  of  brings 
Ing  the  dei'^fy  under  the  yoke  of  this  duty, 
I  win.  1161  heefflcssly  seek  to  occupy  your 
Columns  tiy  the  institution  of  any  comparison 
with  them ;  hut  as  he  very  propuriy  considers 
this  a  question  of  finance,  proceed  at  once  to 
shew  upon  what  principles  I  support  it. 

We  have  boHi  appealed  to  Dr.  Smith,  but  I 
infer  that  he  is  more  au  authority  with  Legalia 
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thmn  myself,  allbouj^h  I  usent  to  hit  maxims 
or  principles  of  taxation,  which  are :  Ist.  That 
we  oo^bt  to  contribute  towards  the  support  of 
the  government  in  proportion  to  the  revenue 
we  enjoy  under  its  protection;  2nd.  That 
taxes  ought  to  be  certain;  and  drd..  That  the 
costs  of  collection  ought  to  be  as  little  as 
possible.  If  we  apply  these  principles  to  the 
certificate  duty,  their  aptness  is  apparent ;  and 
this  must  be  considered  a  very  good  tax,  be- 
cause althongh  I  believe  very  tew  attorneys 
make  their  thousands  a-year  by  their  profession, 
and  that  there  are  thousands  of  individuals  who 
double  the  average  of  professional  incomes  by 
trade,  the  latter  may  be,  and  I  fancy  are,  re- 
garded by.  financiers  and  economists  as  the 
bees,  and  the  attornies,  the  hawkers,  and  ped- 
lers,  and  ale->house  keepers,  as  the  drones  in 
the  hive ;  because  their  labour  does  not  con- 
tribute to  the  wealth  of  the  nation ;  and  what 
the  doctor  has  said  respecting  the  ale-houses, 
"  that  it  might  to  many  people  appear  not  im- 
proper to  give  some  discouragement  to  the 
multiplication  of  little  ale-houses,"  may  be 
considered  very  applicable  to  attorneys  in  the 
small  way,  who,  generally  speaking,  are  great 
nuisances. 

Besides  which,  the  profession  confers  aute, 
and  it  has  certain  exemptions^from  the  trou- 
blesome office  of  juryman,  for  instance.  I  am 
prepared  to  cQucede  to  Legalis  that  since 
money  has  become  our  idol,  caste  is  very  little 
regarded ;  but  I  still  consider  it  somethmg. 

With  regard  to  the  professional  observation 
of  Legalis,  that  we  are  not  concerned  for  the 
gentry  comprising  the  auctioneers,  &c.,  it  is 
too  selfish  to  deserve  attention ;  and  I  regret 
that  he  so  far  forgot  that  he  was  a  member  of 
a  learned  and  liberal  profession  as  to  use  it. 
Pardon  me.  Sir,  for  saying,  that  having  more 
regard  for,  than  interest  in,  the  profession,  the 
broad  principle  of  injustice  to  others,  and  a 
violation  of  our  duty  towards  the  government, 
let  its  political  character  be  what  it  may,  have 
idways  appeared  to  me  amon^  the  honest  and 
fair  grounds  upon  which  a  resistance  to  a  repeal 
of  this  duty  ought  to  be  supported, 

Ut  Z.  L. 


CONSTRUCTION 
OF  THE  NEW  ORDERS. 


Thb  difficulties  which  have  been  felt,  as 
well  by  counsel  and  solicitors,  as  by  the 
masters  and  registrars,  in  discovering  the 
meaning  of  some  of  the  orders  issued  in 
August  last  have  occasioned  frequent  applica- 
tions to  the  Court*  The  first  five  orders  have 
been  suspended,  and  the  Flee  Chancellor  of 
England  expreB^ed  his  opinion,  that  if  some 
more  of  them  were  not  suspended,  the  Court 
would  be  virtually  shut  up  to  many  of  the  suit- 
ors, and  in  the  course  of  fiftv  years  its  records 
become  wholly  unintelligible.  His  Honour, 
we  understand,  has  on  several  occasions, 
found  it  necesssry  to  hold  a  conference  with 
some  of  the  other  equity  judges  before  he 
plild  ^ive  a  decision  upon  questions  arising 


on  the  interpretation  of  the  orden.  Oor 
readers  are  aware  that  the  orden  weie  oot 
signed  by  his  Honor.  It  now  appears,  that 
that  they  were  not  even  submitted  to  him,  and 
that  he  knew  nothing  of  them  until  they  were 
actually  promulgated. 

In  the  case  of  "  Ea  parte  Grant,"  whidi 
was  mentioned  to  the  Court  a  few  days  ago, 
the  master  had  simply  reported  (in  obedience 
to  what  he  conceived  to  be  the  construction  •£ 
the  49th  order,)  the  fact  submitted  to  him, 
without  stating  any  of  the  grounds  of  his  con- 
clusion. When  a  petition  was  presented  to 
confirm  this  report,  his  Honour  expressed  |sia 
alarm  at  being  called  upon  to  do  so,  withoat 
being  satisfied  as  to  the  grounds  upon  which 
the  master  had  formed  his  conclusion,  and 
refused  to  make  the  order  until  he  had  conferred 
with  some  of  the  other  judges. 

In  addition  to  the  report  of  that  case,  whidi 
will  be  found  at  a  subsequent  page,  we  may 
here  mention  some  remarks  which  were  made 
by  several  members  of  the  Bar. 

Mr.  Stuart  stud,  that  so  much  time  was 
taken  up,  and  so  much  trouble  occanoned, 
both  to  the  judges  and  the  profession,  that  it 
was  the  general  feeling  of  the  bar  that  tkte 
orders  should  be  suspended. 

Mr.  Girdlestone  said  the  equity  draftsmeii 
were  quite  unanimous  on  the  point 

The  Ftce  Chancellor  adverted  to  the  diffi. 
culties  attending  a  compliance  with  the  orders, 
in  framing  the  interrogatories  to  a  bill,  and  be 
thought  it  desirable  that  what  had  now  been 
urged  from  the  bar  should  be  stated  to  the 
Lord  Chancellor. 

The  48th  order  directs  that  in  the  reporfa 
made  by  the  masters  of  the  court,  no  pai:i  «|f 
any  state  of  facts,  charge,  affidavit,  depositioD, 
examination,  or  answer,  brought  in  or  used 
before  them  shall  be  stated  or  recited  ;  -but 
such  state  of  facts,  charge,  &c.,  shall  be  identi- 
fied, specified,  and  referred  to,  so  as  to  inform 
the  Court  what  state  of  facts,  charge,  &c.  were 
so  brought  in  or  used. 


MOOT  POINTS. 


APPRENTICE. — PREMIUM. 

A  refractory  apprentice  was  brought  up  be* 
fore  a  bench  of  borough  justices  a  short  tioM 
ago.  A  solicitor  appeared  for  the  defenceb 
and  required  the  production  of  the  indenture 
of  apprenticeship,  by  which  it  appeared  no 
apprentice  fee  had  been  given.  On  this 
ground  he  contended  that  the  prosecutor  hsMi 
no  power  over  the  defendant.  He  cited  a  cnae 
from  a  newspaper,  in  which  it  was  stated  that 
Lord  Denwan  had  decided  that  where  there 
was  no  premium  the  apprentice  could  not  be 
reUiueo.  His  Lordship  adding,  that  it  ep* 
peered  to  be  a  defect  in  the  act;  bat  that  such 
was  the  case.  The  magistrates,  however,  com^ 
mitted  the  prisoner  for  one  month.  Reco||r« 
nizances  were  then  entered  into,  to  prosecute 
the  appeal  at  the  sessions.    As  this  is  a  ppiftl 
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of  some  importance,  perliftiM  some  other  cor* 
respondent  will  be  kind  enonf(h  to  say  whe* 
iher  there  is  a  dedsion  to  the  aliove  effect. 

A  SUBSCRIBBB. 


SELECTIONS 
FROM  CORRESPONDENCE. 


ALLOWANCES  TO  COUNTRY  SOLICITORS. 

To  the  Editor  ^ike  Legal  Obeerver. 
Mr.  Editor, 
HioHLT  commending  your  laudable  endea- 
vours to  promote  the  respectability  of  the  pro- 
fession, in  connection  with  the  interests  or  the 
suitors,  permit  me  respectfully  to  invite  your 
stttention  to  a  subject,  in  my  humble  opinion, 
affecting  both.  Great  and  important  changes 
are  now  going  on  in  the  world,  from  which 
our  profession  is  not  exempt ;  whether  they 
can  be  called  improvements  is  an  open  ques- 
tion, too  extensile,  I  fancy,  for  discussion  in 
your  columns.  There  is  one  alteration,  how- 
ever* which  I  would  press  on  your  attention  st 
this  moment,  as  one  materially  effecting  both 

E^Uc  and  private  interesta.  It  is  thoognt.  Sir, 
some  or  us  simple  countrjr  practitioners, 
t  it  is  an  hardship  from  which  we  ought  to 
be  delivered, — ^that  we  are  not  sUowed  the  ex- 
pences  of  joomeys  to  town,  for  the  purpose  of 
comparing  abstracts  with  deeds;  sttending 
courte,  and  also  in  the  master's  ofSce.  In  all 
these  nEiatters  the  law  throws  great  responsi- 
bility upon  the  country  practitioner,  under 
which,  they  do  not  feel  tnemselves  comfortable 
when  they  consider  that  their  agent,  to  use  a 
well-known  observa^n  "  Is  onljf  un  ttgeni  in 
ih€  maUery  Pardon  me.  Sir,  for  intruding 
this  suMect  upon  yon  at  this  season  of  the 
year.  I  think  the  interesta  of  our  clients 
would  be  promoted  by  the  change  I  propose, 
and  that  at  no  greater  costa  than  at  present. 
A  Country  Practitionbr. 

COPT-MONBT  AT  THB  MABTBRS'  OFVICBB. 

Sir, 
Yofj  are  perhaps  not  aware  of  the  extent  of 
profit  derived  by  the  clerks  of  the  Masters  in 
Chancery,  who  have  the  management  of  the 
copying,  neither  can  I  bring  myself  to  believe 
thai  the  Masters  themselves  can  know  the 
exact  state  of  the  case,  otherwise  they  would 
insist  upon  a  reasonable  compensation  being 
nade  by  their  clerks  to  the  poor  men,  who, 
according  to  the  present  amount  allowed,  are 
abaolutely  compelled  to  be  slaves  to  their  pens 
to  obtain  the  common  necessaries  of  life.  One* 
hml/pemap  per  folio  (that  is,  ninety  words,)  is 
ail  that  is  paid  to  ihe  man  who  actuallv  copies 
the  documenta,  while  the  Master's  clerk  re- 
ceives tkree-hal/pe/iee  per  folio,  besides  a  dif- 
ference in  counting,  and  therefore  he  realizes 
upwards  of  one-penny  per  folio ;  and  suppose 
in|C  there  should  be  four  or  five  thousand  folios 
•eat  ont  in  one  week,  which  is  very  frequently 
the  case,  and,  in  fact,  often  more,  he  will  clear 
fifteen  or  sixteen  pounds,  while  each  poor 
copying  man  is  obliged  to  content  himself 
with  as  many  shillings  to  support  a  wife  and 


fomily.  I  should  also  observe  that  this  is 
quite  independent  of  a  salary  of  150/.  a*year, 
which  the  Master's  clerk  is  in  receipt  of. 
There  is  also  a  reason  why  some  degree  of 
liberality  should  be  shewn  towards  the  writers, 
namelj,  that  bv  their  calling  they  are  deprived 
of  their  natural  rest,  for  the  work  is  not  given 
ont  until  four  o'clock  in  the  afternoon,  and 
must  be  completed  at  the  opening  of  the 
offices  on  the  following  morning. 

A  Poor  Writsr. 


BARRISTERS  CALLED, 
Miehaeimae  Term. 

Lincoln's  inn. 
Richard  Coote. 
Albert  Francis  Jackson. 
Thomas  Young  Mc'Christie. 
Charles  James  Foster. 
John  Bruce  Norton. 
Charles  Bruce  Skinner. 
Rabert  Ralph  Augustus  Hawkins. 
Marsham  Ehvln. 
John  Edensor  Heathcote. 
William  Powell  Murray. 
Pryce  Ilbert  Harrison. 
Edmund  Beckett  Denison. 
William  Dashwood  Fane. 
Robert  William  Mills  Nesfield. 
H  umphrey  William  Freeland. 

INNBR  TBMPLB. 

John  Robert  Cornish. 
Thomas  Charles  Cathrey. 
William  Mellish  Chambers. 
James  Lockhart  Robertson. 
Thomas  Stemford  Raffles.  ^ 
Thomas  Hack  Naylor. 
Adam  Bittleston. 
Alexander  Gordon. 
Henry  Tudor  Davies. 
Alfred  Waddelove. 

MIDDLE    TBMPLB. 

John  Salusbury  Trelawney, 

James  John  Scott. 

Henry  Richard  Dearsly. 

William  Hussey. 

Alfred  Domett. 

Joseph  Arnold. 

John  Bridge  Aspinall. 

Rowland  William  Davies  CoUett. 

William  Liddell. 

John  William  Williamson. 

George  Knight  Huxley. 

Thomas  Solly. 

John  Leveson  Gower  Ward. 

Francis  Scully. 

Peter  Benson  Maxwell. 

David  Edmund  Babington  Ring. 

Francis  Lucas. 

Peter  Cotter. 

Roger  Walters. 

Wifliam  Greene  Atkinson. 

grat'b  inn. 
Hamilton  Geale. 
John  Archibald  RusseU* 
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«UPBRIOA  COURTS, 


ftortr  ^rrnrrllor. 

BO»n. — BANK RU PT. — I N TB BEi»T. — PA RT  PAT- 
ilENT. 

^  bond  creditor  is  not  ohligedio  nppl^  ibe<di* 
tfidendg  he  reoeivetfrom  ihe  estate  if  one  of 
the  obligors^  a  bnnkrtMpt^  in  diecberge  if 
principal,  ^ntil  fill  the  arreere  of  intereit 
have  been  paid  ,•  and  he  is  there/ore  entitled 
to  receive  hie  balance  under  a  dfcree/ttr  thi 
administration  of  the  estate  of  the  co^ob- 
iiffor. 
The  following  Jndguent  suffficiently  explains 
the  facts  of  the  case  on  which  it  is  founded  : 

The  Lord  Chancellor. — Jf  there  be  any  sur- 
plus of  a  bankrupt's  estate,  after  payinj;(;;20«.  in 
the  pound,  of  the  debts  proved,  which  is,  un- 
fortunately, of  rare  occurrence,  this  would  be 
a  very  important  case.  One  of  two  joint  and 
several  obligors  become  bankrupt,  and  against 
his  estate  the  obligee  proves  for  the  principal 
and  a  small  arrear  of  mterest  due  at  the  date 
of  the  commission,  and  in  the  course  of  seven- 
teen years  receives  dlfferetit  dividends  amount- 
ing to  20s.  in  the  pound  upon  the  debt  so 
proved,  and  afterwards,  under  a  decree  for  the 
administration  of  the  estate  of  the  co-obligor, 
claims  payment  of  what  he  has  not  received 
from  the  estate  of  the  bankrupt,  and  insists  that 
the  account  is  to  be  calculated  by  applying  the 
dividends  from  time  to  time  received  in  dis- 
charge of  the  iiAereSt  Chen  due,  and  the  surplus 
of  any  in  discharge  pro  fanto  of  the  prii^cipal. 
This,  no  doubt,  is  the  ordinary  mode  of  calcu- 
lation, and  is  the  general  custom  and  course  of 
dealing  in  cases  of  mortgages,  bonds,  and 
other  securities.  As  the  principal  does,  and 
the  interest  does  not  ctoTy  interest,  no  creditor 
can  apply  any  payment  to  the  discharge  of 
part  ot  the  principri  wh36  any  interest  re- 
mained due.  If,  therefore,  there  had  been 
merely  payments  on  account,  tfaer^  ivouM  have 
been  no  question  betweea  the  parties,  fiut  it 
is  said  on  behalf  of  the  obligor's  estate,  that  the 
payments  by  way  of  drvidends  under  the 
bankruptcy  of  the  co-obligor,  were  appropri- 
ated, and  were  paid  to,  and  received  by  the 
obligee  on  account  of  su  much  principal  money, 
and  therefore  interest  from  time  to  time  ceased 
on  the  amount  of  such  principal  money,  al- 
though large  sums  were  at  those  periods  due 
for  intdr^st.  Th6  question,  so  far  as  it  is  a 
question  of  principle,  turns  upon  the  accuracy 
of  this  view  of  the  case.  The  proposition  rests 
upon  this,  that  tiie  payments  consisted  of  divi- 
dends of  so  many  shiUings  in  the  pound,  and 
that  the  sums  on  which  such  diviaenda  were 
aaade,  being  the  debt  proved,  consisted  (except 
a  very  small  part)  of  (he  principal  due  en  the 
bond,  and  therefore,  that  upon  payment  of 
every  dividend,  so  many  shillings  in  each  pound 
of  such  principal  money  as  the  dividends  con- 
sisted o^  was  by  such  piayment  discharged,  in 
the  first  place,  as  this  mode  of  payment  is  re- 
gulated by  act  of  pKrliament,  the  doctrine  of 
appropriation,  which  is  founded  upon  the  in- , 
tentioD,  expressed  or  impltedi  of  the  debtor  or 


cRdfid^,  cnniot  iMve  any  "ph^  la  Hie  -emMe" 
ration  of  %he  present  4|tte^oo.  The  Miafte  of 
the  obligor  under  adasinistttttiOB  is  liable  to 
pay  alt  t^nt  the  -obligee  has  not  received  from 
the  i^-obligor^  that  is  to  eay,  4ie  is  entitled  to 
his  principal  and  interest  up  to  the  time  of  the 
payment ;  and  he  is  entitled  to  ap{^  all  pay- 
ments on  account  of  the  interest  due,*b%fore  he 
could  be  bound  to  applv  any  part  of  it  towards 
the  discharofc  of  the  prmclpn.  If,  therefore, 
he  is  bouna,  beeaude  these  payments  are  made 
under  the  bankruptcy,  to  apply  them  tiiwards 
tfrscharge  of  pairt  of  the  principal  which  b^ars 
interest,  anci  thereby  to  leave '  interest  due 
whidi  docs  not  b^ar  interest,  he  is  a  ]o#er  by 
the  bafvkruptcy,  altifOtTgh  the  wtiode  of  the 
principal  and  interest  is  ukimatelr  paid ;  ami 
what  would  be  a  more  eiAraordmary  retiull, 
the  co-obligor  will  in  the  present  ctlse  be  a 
garmer  by  H  in  the  same  pfopoftion,  for  al- 
though he  is  himself  bound  lo  pay  |»rindpal  and 
interest,  he  c^uld  BOI  <^thpel  the  6t>lige^  to  Be- 
cept  payment  of  the  pfincipal  ^bile  interest 
remained  unpaid,  yet  he  would  derive  thfe  be- 
nefit of  sudh  payment  um  of  b\h  «o^db3iror's 
estate.  This  mh}\M  be  to  give  the  mode  of 
paym««nt  kk  batfkruptcv  the  eflfeetof  depriving 
thte  obligee  of  port  of  his  debt,  and  of  reeving 
the  ffl^Iigor  from  tiie  liabilitv  to  whidi  be  bald 
by  the  bond  stfbjeci^d  hhnself.  This  \vovid  be 
manifl^stly  iinreasonslble  and  un^st,  snd  h  tft- 
tenpted  to  be  supported  ortly  by  the  suffposed 
approprialion  of  the  AividefidA  to  the  payment 
of  ao  much  of  the  pritfcipal ;  but  in  ^t  there 
U  no  «uch  appropriation.  The  interest  stops  Bt 
the  date  of  the  commfraioil,  and  the  subeequent 
intercBt  which  beeomee  due  h  not  proveabte 
under  the  commission.  The  bankrupt's  estate 
is  taken  from  him  bf  the  commission,  and  the 
law,  in  ord^  to  maflt^  an  e^oal  distribMfoh 
among  the  creditors,  pays  to  ench  a  dividend 
upon  th«  debt  due  $  but  this  %  merely  an  ar- 
rangement for  the  eonveuieucfe  of  the  debtee's 
estate.  The  bankrupt  continues  indebted  for 
the  princrpal  and  iBte^tit  ^erUed  sltice  the 
commission,  although  his  certificate  (if  Ae  ob- 
tains one)  protects  hitd  AgBintt  iht  liability  to 
the  d^t,  and  being  bo  indited,  paymeiltB'at^ 
mbde  out  of  bis  estate  to  th«  obHgee.  Why 
should  such  payments  hBve  a  dilViftreiil  effect 
to  if«lMit  th^  would  have  if  made  by  b  soFrent 
obltj^or  f  Why  should  th«y  lessen  the  remetiy 
ii^hich  the  obligee  would  have  as  agabst  tlib 
co-obligor?  Suppose  the  bankTirot  do^s  not 
dbtsfin  ws  cetHfieate,  but  afcerwai^ds  Be<)«ilre^ 
pr^myi  and  is  sued  by  the  obligee,  ought  not 
the  obligee  to  be  entitled  to  compel  paiymeDt 
of  all  he  could  hare  demanded,  If  thef«  had 
be^nuo  bankruptcy?  Suppose  the  assSgneea 
realise  a  surplus  to  the  estate,  ought  the  obligee 
in  the  t»de  supposed  to  suflf^r,  and  the  bank- 
rupt's  estate  to  b^  benefitted  by  thitt  7  By  tike 
6  Geo.  4,  c.  16,  s.  132,  the  bankrupt  is  not  to 
receive  the  furphis  until  all  -the  ereditot^  have 
received  interest  upon  their  debts,  to  be  Mi* 
cidated  from  the  date  of  the  donSteiMioh. 
Thib  provision  obviously  ittteilded  to  makB 
good  to  the  creditor  that  interest  Which  by  thli 
course  of  administration  in  the  baidtruptey 
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they  had  lost.    lalerert  k  Akmed  tft  the  date 
of  the  commission,  because  it  is  supposed  that 
^e  estate  will  he  insufficient.    It  proyes  to  be 
more  than  suflScfeut.    Why  is  the  creditor  to 
mffer,  abd  tlie  banknypi'^  estate  to  be  bene- 
fitted by  attribiilihg^  the  diridends  to  principal 
instead  of  interest  ?    The  creditor  in  that  case 
will  not  have  recei^Fcd  interest  upon  his  debt  to 
tlie  8am«  extent  as  he  would  have  if  there 
had  not  been  anv  bankrubtcy,  and  yet  the  act 
mnst  have  iatended  it*  place  him  in  as  lavor- 
mble  a  situation.    Jf  there  liad  been  no  decision 
OD  this  8ul\)ect  I  should  have  thought  these 
reasons  cendosive  in  favour  <if  the  mode  of 
calculation  adopted  by  the  Master ;  but  from 
the  ye«r  174^  to  the  case  of  i&r  parte  Hig^iit" 
doitoin,  2  Olyn  &  J.  \2A,  there  has  been  a  sue* 
cessiun  of  cases  inAvhich  this  principle  has  been 
acted  iipon ;  and  althouf(h  it  was  not  ia  all 
inatter  of  adjudi$ration»  they  orove  that  such 
ivas  the  reco^piized  rule,  so  wdl  understood  as 
uoC  to  lie  the  subject  of  question..   It  appears 
to  have  been  carefully  established  by  Lord 
H^rdwicke  in  Bromley  v.  Goodeve,  1  Atk.  75. 
The  order  appears  to  have  been  framed  by 
himself,  and  is  bo  expressed  as  to  leave  no 
doubt  of  its  havinfif.been  most  carefully  con- 
sidered s  and  this  wns  the  opinion  of  that  great 
jvidM  of  the  Justice  of  the  case,  u  ithout  the  aid 
ef  the  statute.    In  Es parte  Morrit,  1  Ves.  jnn. 
l'^.  Lord  fto^n  refers  to  this  case,  and  says 
the  whole  must  be  computed  as  running  in- 
terMt.     Ia  Etf  partg  Mm,  2  Ves.  jun.  295, 
Lord  Hoifyn  8ays>  '*  Lord  Hnrdwicke's  line  has 
been  pursued  by  every  judre;  it  has  now  been 
above  fifty  years  confirmed  by  every  judge." 
The  attempt  there  was  to  depart  from  the 
order,  but  not  on  this  point;  but  if  on  this 
point  that  order  had  been  thought  question- 
able,  we  should  neither  have  loond  such  absence 
of  comment  on  the  past  of  the  'Counsel,  nor 
such  strong  approbation  on  the  part  of  the 
judge.     In  Buicker  v.  ChmrMU,  14  Ves.  634, 
i^ir  tnUUm  Grant  seems  to  refer  to  the  mode 
of  calculation  adopted  by  Lord  Hardwmke,  and 
with  approbation  he  says,  *'  Lord  Hmrdwkke 
held  cUarlv  that  interest  was  referable  to  the 
orwinal  debt  so  long  as  that  was  andisofaarged, 
and  allowed  it  ia  that  instaaee  imtU  the  whok 
was  wound  up.*'    In  £x.pttr$f  Bee,  2  fios.  & 
l?uL  212,  Lord  Manmrt  dirodcd  ^  commit 
oioner  to  tabe  an  aCbount  of  the  interest  in  the 
aaoie  manner  as  Iiord  iiardwicke  had  dhnscted 
in  the  above  case.    And  in  Expmrie  Roe,  Lord 
Eidom  disocted  the  order  to  ne  in  the  same 
words  as  Lord  fJardwhAe's  order.    This  par- 
ticular point  in  that  order  had  not  been  the 
wrii^ject  of  discassioa,  but  Lord  Eidim'e  direc- 
tion proves  that  he  had  considered  and  a|i* 
provod  of  the  %vbole  of  it.    Against  all  this 
authority  there  is.nothhig  but  the  case  of  £^ 
pari  higgiabottoM,  2  Glyn.  &  J.  123.  in  which 
»o  aothoritNT  was  cited,'  and  which  Sir  John 
itemek  decided  n^poa  tlio  sapposition  that  the 
naode  of  cdculation  directed  by  Lord  Jittrd- 
9mcke  would  give  compound  interest,  which  was 
clearly  a  mistake.    It  is  true  that  in  certain 
cases  dividends  httve  been  considered  as  aliquot 
IMI  of  the  debt  upon  which  inlersst  is  to  be 


paid}  but  h)  all  these  dses  Choffmiad  of  the 
decision  has  been,  that  to  adopt  any  other  rule 
would  work  injustice^  and  defeat  tbe  contnM*t 
between  the  parties.  Such  were  the  cases  of 
Pidryy.  Field,  12  Ves.  435 1  BardweUr.  Lunlt, 
7  Bing.  489;  HHfltee  v.  Todd,  8  Adol.  &  El. 
846 ;  and  Ea  parte  Holmes,  8  Law  Jour.  d3. 
These  are  not  aathoriticB  for  applying  the  rale 
to  cases  in  whicli  it  would  create  a  considerable 
degree  of  ii^justice,  and  defeat  tlie  contract, 
instead  of  doing  justice  between  the  parties. 
In  those  cases  the  Court  looks  to  the  effect 
which  the  rule  would  prodaee  on  the  interest 
of  the  parties,  and  not  to  any  abstract  princi])le 
of  appropriation.  It  was  said  ihat  from  the 
date  of  tae  order  ia  Ex  pufte  HiggtHbotlttmi 
a  practice  had  prevailed  of  calculating  interest 
in  the  manner  there  directed.  1  have  caused 
enquiries  to  be  made  on  that  subject.  I  do 
not  find  tliat  to  be  the  ease.  Indeed,  the 
ittstiinoes  of  there  being  a  surplus  have  been  so 
few  that  there  have  not  been  materials  for 
establishing  a  practice.  I  have  also  had 
searches  made  to  Ascertain  whether  any  order 
can  be  found  tending  to  shew  nhat  the  prao« 
tioe  had  been  i  but  1  have  not  derived  any 
assistance  from  such  searches.  It  has  been 
suggested  that  the  law  of  appropriation  has 
aouergone  some  change  in  consequence  of  the 
case  of  Devoffhee  v.  Nohle,  and  that  Lord 
Hardwieke^i  order  would  be  inconsistent  witl^ 
tbe  present  state  of  the  law  founded  on  that 
case  if  Dtviifinee  v.  Notie  did  not  establish  any 
new  law.  The  pomts  there  expounded,  do  not 
appear  to  have  any  application  to  the  preseoS 
case,  and  the  general  rule  for  the  appropriation 
of  .payments  are  of  much  older  date  than  that 
of  Lord  Hurdwioke'e  decision,  being  all  derived 
from  the  civil  law.  I  an  of  opinion,  upon 
principle  and  authority,  that  the  master^s 
report  was  correct,  and  tbe  petition,  excepting 
to  tbe  report,  l^e  dismissed  with  costs,  snd  an 
order  made  on  the  other  petition  confirming 
the  report, 
i^a^rr  v.  MarrU,  7th  August,  1841. 

tnACTlCB. — k^ARTIfeS  OUt  07  tHt  JUMSOlC- 
tlON. 

IFhere  any  of  the  parties  to  a  §mt,  who  arr 
benefiwilljf  interested,  are  out  of  the  jurist 
diettoH,  the  Court  cannot  make  a  decree  to 
bind  their  interests,  aUhaugh  their  absence 
mag  not  prevent  the  homing  of  the  cause. 
Formerly,  the  ohjection  was  taken  as  a  pro* 
limin^ry  o^ett,  tfUt  now  ihe  usual  course  » 
to  suggest  it  at  the  hearing. 

This  was  a  suit  instituted  for  the  specific 
performance  of  a  contract  entered  into  itith 
certain  trustees  of  a  volsntary  settlement-nme 
of  the  cestui  qui  frusH  in  which  was  out  of  the 
jurisdiction — and  the  ouestion  was,  whether 
the  cause  could  be  heard  in  the  absenee  of  such 
party.r  The  case  having  been  argued  on  a 
former  day, 

The  Master  0/ the  Bolls  now  delivered  judg- 
ment ;  and  af^er  referring  to  the  situation  of 
the  parties,  stated,  that  Lord  Eldon  held  it  to 
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be  a  general  role  that  all  pertons  having  clearly 
an  interest  in  the  subiect  of  the  suit,  must  in 
some  way  be  brought  before  the  Court  <  but  he 
also  stated,  that  there  might  be  exceptions  to 
this  general  rule,  and  in  Cockburn  v.  Tkompfn*' 
he  refered  to  various  cases  in  which  the  rule 
could  not  be  strictly  enforced.  Lord  Redet^ 
dale  thus  expressed  himself  mth  reference  to 
it  in  his  work  on  Pleading: — ''The  general 
rule  admits  of  many  qualifications.  When  a 
person  who  ought  to  be  a  party,  is  out  of  the 
furisdiction  of  the  Court,  that  fact  being  stated 
in  the  bill,  and  admitted  by  the  defendants, 
is  in  most  cases  a  sufficient  reason  for  not 
bringing  him  before  the  Court ;  and  the  Court 
will  proceed  without  him  against  the  other 
parties,  m  far  as  circumsiancei  will  permit,*' 
And  in  Smith  v.  The  Hibernian  Mine  Company ^^ 
Lord  Redeedale  also  said,  that  the  ordinary 
practice  where  one  party  was  out  of  the  juris- 
diction, and  other  parties  within  \i,  was  to 
charge  the  fact  in  the  bill  that  such  a  person 
was  out  of  the  jurisdiction^  and  that  then  the 
Court  proceeded  against  the  other  parties, 
notwithstanding  be  was  not  before  it.  There 
was,  therefore,  sufficient  ground  to  conclude 
that  the  objection  as  to  parties  being  out  of 
the  jurisdiction^  was  not  to  be  considered  in 
the  nature  of  a  preliminary  objection,  but  that 
it  should  be  taken  at  the  hearing.  In  this 
etise,  then,  the  plaintiff  was  entitled  to  proceed 
to  a  bearing,  but  the  question  was,  whether  it 
was  desirable.  The  Court  could  not  bind  the 
interests  of  adverse  parties  who  did  not  appear; 
and  here  was  a  vested  interest  in  a  party  abroad. 
The  bill  was  for  the  specific  performance  of  an 
agreement,  and  a  conveyance  would  be  re- 
quired, one  of  the  parties  beneficially  inte- 
rested being  out  of  the  jurisdiction.  The 
Court  could  not  make  a  reservation  in  its 
decree  Co  allow  the  absent  party  to  come  in  aad 
object,  or  to  put  in  an  answer ;  and  there  was 
no  case  where  trustees  had  been  called  upon  to 
convey  under  such  circumstances.  Still  if  the 
Court  could  not  j(ive  the  plaintiff  all  the  benefit 
he  sought,  it  might  give  him  some.  Here  a 
receiver  had  been  appointed ;  but  the  purchaser 
might  think  it  best  to  pay  his  purchase- money 
into  Court,  and  be  let  into  possession ;  and  if 
the  plaintiffs  thought  they  could  obtain  any 
benefit,  they  had  a  right  to  have  the  cause 
heard.  There  was  no  case  lately  in  which  the 
objection  had  not  been  taken  at  the  hearing, 
although  the  old  practice  was  different.  His 
Jiordsbip  then  referred  to  the  cases  of  fFallep 
V.  fFttiUy,^  and  j^ttorney  General  v.  Balw 
Colltfge^^  in  proof  of  his  last  position,  and 
left  it  to  the  plaintifla  to  proceed  or  not  to  the 
hearing  as  they  might  think  it  desirable. 

Pembrrton^  for  the  plaiutiffs^  said,  that  the 
point  was  of  such  extreme  importance  to  the 
practice  of  the  Court,  that  it  would  be  desirable 
to  have  it  considered  in  the  highest  tribunaL 

Tinney  for  the  defendants. 

milaii  V.  Bueby.    December  6,  184 1 . 

*  l6Ves.32l. 

»  1  Sch.  and  Lefr.  240.      c  i  Vern.  384. 

*  9  Mod.  407. 


fSUt  etXRftHbr  of  CnffUnir. 

PRACTICB. — CONSTRUCTION  OP    2l8T  ORDXa 
or  AUGUST,   1841. 

The  above  order ^  which  allows  ajimntiff'  to 
file  a  note  at  the  Sia  Clerki*  office,  in  case 
the  de/endunt  shall  not  have  filed  a  pha^ 
answer ,  or  demurer^  within  the  time  limited 
by  the  rules  of  the  Court,  does  not  apply 
to  ii^ant  defendants. 

Jeremy  moved  under  the  above  order  for 
leave  to  file  a  note  where  no  answer  had  been 
put  in,  and  the  time  had  expired;  and  he 
mentioned  the  matter  to  the  Court,  because 
the  defendants  were  infants,  and  he  doubted 
whether  the  order  was  intended  to  include 
infants. 

The  Fiee  Chancellor  said  he  wonld  coodder 
the  order,  and  this  morning  stated,  that  be 
conceived  it  was  intended  to  apply  only  to 
adult  defendants. 

Emery  v.  Neweome,  December  8  &  9,  1841. 

APPOINTMENT   OP  TRU8TBB8   UNDBR    1  W.  4. 

c.  60. — construction  op  order  48  op 

26th  august,  1841. 

J^fler  a  rtference  to  the  master,  under  ike 
I  W.  4,  c.  60.,  to  enquire  whether  it  is 
proper  that  new  trustees  should  be  ap^ 
pointed  in  place  <f  those  out  of  the  jmrie* 
diction,  the  Court  cannot  maie  an  order 
for  the  appointment  of  such  new  trustees, 
without  being  satisfied,  either  by  ihe 
masterU  report,  or  in  some  other  way,  ikut 
the  parties  applying  for  the  order  are 
beneficially  interested, 

A  petition  had  been  presented  in  this 
matter  under  the  above  act,  for  the  appoint, 
ment  of  two  new  trustees  of  a  mortgaged 
property,  in  lieu  of  two  ladies  who  were  om  of 
the  mrisdiction,  upon  which  the  usual  reference 
to  the  master  was  ordered. 

The  master  had  since  made  his  report,  in 
which  after  simply  referring  to  an  indenture  of 
settlement,  he  found  that  the  ladies  in 
auestion  were  trustees  for  the  parties  bene- 
ncially  interested  in  the  mortgage  money  and 
interest  under  the  trusts  of  such  settlement. 

Toller  now  moved  to  confirm  the  report, 
and  for  the  iq;)pointment  of  two  trustees  in 
place  of  those  out  of  the  jurisdiction,  but  he 
admitted,  that  in  conseouence  of  the  48th 
order  of  August  last,  which  directed  that  no 
state  of  facts,  &c.  brought  in  or  used  before 
the  master  should  be  stated  or  recited  in 
reports,  there  was  not  sufficient  evidence  upon 
the  report  to  shew  that  the  parties  applying 
were  parties  beneficially  interested,  flJthou^h 
that  fact  clearly  appeared  by  the  deeds 
produced  before  the  Master. 

The  rice  Chancellor  said,  that  the  master 
had  no  doubt  prepared  the  report  in  accordance 
with  the  directions  contained  in  the  order  of 
August,  1841,  but  it. did  not  give  the  Court 
the  information  upon  which  the  report  waa 
founded,  and  it  was  impossible  therefore  that 
the  Court  should  make  the  order  without 
referring  to  the  documents  themselves ;  and  if 
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that  were  to  be  done  in  all  such  cases  no  other 
basioess  could  be  got  through. 

Hu  Honor  took  occasion  to  repeat,  that  he 
knew  nothing  of  the  new  orders  of  August, 
1841,  unt!l  they  were  brought  to  him  signed 
one  morning  in  September. 

Re  Peter  Fraiser  Grant,  December  10,!1841. 

Dec.  14th.— The  Fiee  Chancellor  this  morn- 
ing said,  that  since  this  matter  was  before  him, 
he  had  conferred  with  one  of  the  Judges  of 
the  Court,  who  had  had  a  similar  case  under 
his  consideration,  and  that  learned  Judge  in- 
formed him  that  he  refused  to  make  an  order 
for  confirming  the  report  of  another  Master, 
because  he  conceived  the  Master's  report  was 
wrong  in  point  of  form,  and  that  the  Master 
had  wholly  misconceived  the  meaning  of  the 
4i(th  Order,  the  object  of  which  was  not  to  di- 
rect the  Master  to  omit  the  statement  of  the 
grounds  on  which  he  came  to  his  conclusion, 
but,  leaving  that  as  it  was,  it  reouired  the  Master 
to  state  the  evidence  upon  whicn  he  had  founded 
b»  opinion.  The  Order  was  made  for  the 
purpsse  of  amending  that  which  was  found 
inconvenient ;  but  the  Court  must  know  on 
what  evidence  the  Master  actually  proceeded, 
and  what  are  the  facts  to  be  inferred  from  such 
evidence,  and  his  ultimate  conclusion. 


Witt  C(nitrll0r  QOrffiram. 

PLEADING. — DBMURRBH. — ^MUI^TIFARIOUS- 

MB88. 

IFAere  a  dtfendant  by  his  plea  and  anewer 
tubmite  to  an  original  bUC  which  was  mul' 
ti/arume,  he  cannot  afterwarde  demur 
generally  upon  this  ground. 

An  amended  bill  was  filed  by  the  plaintiffs 
as  next  of  kin  of  Hannah  Slade,  agamst  her 
representatives,  who  were  also  executors  of 
her£ither  Robert  Slade,  and  it  prayed  for  an 
account  and  distribution  of  the  estates  of  both. 
The  original  bill  was  between  the  same  parties 
and  contiuned  a  similar  prayer.  To  so  much 
of  the  former  bill  as  sought  an  account  of  the 
father's  estate,  there  had  been  a  plea  of  a 
settled  account ;  and  as  to  the  estate  of  the 
daughter,  the  defendants  gave  the  discovery 
sought.  The  bill  was  then  amended  by 
inserting  charges,  which  if  true,  would  have 
had  the  effect,  either  of  disproving  the  truth 
of  the  defendant's  plea  to  tne  original  bill,  or 
shewing,  that,  by  reason  of  fraud  and  other 
circumstances,  the  alleged  settlement  of 
account  would  not  avail  in  a  Court  of  Equity. 
The  defendent  now  demurred  generally  to 
the  amended  bill,  on  the  grouna  of  multi- 
nriousness. 

Mr.  S,  Sharpe  and  Mr.  Freeling;  in  support 
of  the  demurrer;  Mr.  Teed  and  Mr.  fFilcoch 
for  the  biU. 

The  principal  cases  cited  were  Etttce  v. 
Cwrfwii,  3.  M.  &  Cr.  653 ;  Prosier  y,  Edmonds, 
1  Young  &  Col.  481 ;  Ritchie  r  Aylwin,  15 
Ves.  30<  Pearee  v.  Hewitt,  7  Sim.  471  j 
Stephens  v.  F>ost,  2  Y.  &  C.  297. 


The  Fice  Chancellor. -^The  general  rule, 
undoubtedly  is,  that,  where  there  has  been  an 
answer  to  any  part  of  the  original  bill,  a  party 
cannot  file  a  general  demurrer  to  the  amended 
bill.  The  reason  assigned  for  that,  in  the  old 
cases,  is,  that  the  amended  bill  is  considered  as 
the  original  bill  written  upon,  and  therefore  as 
it  is  the  same  bill,  you  cannot  demur  to  it. 
Now  if  the  Courts,  before  this  rule  was  estab- 
lished, had  dune  what  Lord  Cottenham  did  in 
EUice  V.  Goodson,  and  had  asserted  the  right 
to  look  into  the  record  to  see  in  what  respect 
it  was  corrected  from  time  to  time,  it  seems  to 
me  clear  that  they  might  have  framed  a  rule 
which  would  have  done  justice  to  the  parties,  > 
and  not  sacrificed  the  plain  justice  of  the  case 
to  a  mere  point  of  form.  However,  the  rule  is 
estalilished,  and  with  that  rule  1  have  to  deal. 
Lord  Cottenham  decided  in  EUice  v.  Goodson, 
that  where  the  defendant  has  submitted  and 
has  by  his  answer  waived  the  objection  to  the 
original  bill,  he  cannot  afterwards  file  a 
general  demurrer  for  multifariousness.  The 
objection  of  multifariousness  does  not  depend 
upon  the  extent  of  inconyenieuce  which  may 
be  entailed  upon  a  part^  when  the  interests 
are  distinct,  but  upon  this,  namely,  that  you 
are  combining  in  one  suit  two  distinct  subjects 
in  which  different  persons  are  interested.  I 
must  say  that  I  think,  in  this  case,  there  has 
been  a  submission  by  the  defendants  to  hare 
the  two  distinct  matters, — which  the  demurrer 
now  insists  were  improperly  united  in  one 
suit, — disposed  of  in  tnat  suit,  subject  only  to 
the  question  of  the  amount  of  the  defendant's 
liability.  Following  therefore  the  authority  of 
Lord  Cottenham i  I  am  bound  to  overrule  this 
demurrer.  If  desired,  however,  by  tbe  defend- 
ants, I  will  in  the  order  giving  them  time  to 
answer,  declare  that  such  order  shall  not 
prejudice  any  application  they  may  be  advised 
to  make  for  leave  to  plead. 

Slade  y.  Slade,  Lincoln's  Inn,  November  13 
&  14, 1841.  

[Before  the  four  Judges.] 

ATTORNEr.- PL£ADlNO. 

In  answer  to  a  declaration  in  assumpsit  fur 
work  and  labour  m  an  attorney;  the 
defendant  pleaded  that  ai  to  — /.  parcel, 
Sfc,  the  aliened  causes  of  action  accrued  to 
the  plmntijjrin  the  character  of  a  solicitor, 
and  that  "  at  the  time  of  the  accruing  of 
the  alleged  causes  of  action,"  Sfc.  *' the 
plaintiff^  was  not  a  solicitor  duljf  admitted 
and  enrolled  in  that  behalf  and  that  he 
was  not  duljf  qualified  according  to  the  act:** 
held  bad  on  ipectul  demurrer,  for  duplicity 
and  uncertainty. 

Assumpsit  on  an  attorney's  bill  for  money 
paid,  and  on  an  account  stated.  There  were 
several  pleas,  the  fifth  of  which  was,  that  as  to 
256/.  parcel,  &c.,  defendant  says,  that  the 
alleged  causes  of  action  in  the  said  first  count 
mentioned,  and  each  of  them  accrued  to  the 
plaintiff  as  and  in  the  character  of  the  said 
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defendant « tolicttor,  an*?  under  colour  that  the 
•aid  plamtiflr  was  a  solicitor  in  the  Hirfi 
Court  of  Chancery,  in  brin^inr,  prosecuting, 
&c.,  as  the  solicitor  of  and  for  the  now 
defendanc;  and  at  the  time  of  the  accminff 
ot  the  alleged  causes  of  action  in  the  said  first 
cottBi,  &c.,  the  plaintiff  was  not  a  solicitor  in 
the  said  Court  of  Chanrery,  duly  admitted  and 
enrolled  m  that  behalf.  &c.  and  he  was  not 
aulv  quahfied  according,  to  act  of  parliament. 

Uemurrer  to  the  pit* aras  uncertain,  for  that  it 
alleges  he  was  not  duly  qualified  at  the  time 
of  the  accrum/r  of  the  causes  of  action,  instead 
of  stMing  that  he  was  not  duly  oualified  at  the 
tune  when  he  did  and  performed  ihe  tvork,  &c.; 

A  "^  *Jf  *i"^  *^^  ^®  ^^'^^  °ot  duly  admitted 
■"f  ^™™  5  »»<*  for  stating  that  be  was  not 
dulv  qualified  accordin/f  to  act  of  parliament, 
and  18  multifarious,  in  this,  that  it  involves  aU 
the  species  of  illegality  and  disqualification 
Jihich  could  prevent  the  plaintiff  from  practis- 
In^as  a  solicitor,  and  that  the  plea  is  double. 
Joinder  in  demurrer. 

Mr.  Ketty  (with  whom  was  Mr.  Forteteue) 
for  the  plaintiff— The  plea  here  is  b^d  for 
duplicity,  Thw  mode  of  pleading  puts  forth 
80  many  matters  of  defence,  that  the  plaintiff 
cannot  take  issue  on  anv  of  ihem.  The  want 
of  enrolment  wouW  be  a  defence  by  itself— 
iy«m/»Ar^tf  V.  f/arvep,  1  Bing.  N:C.62j  2 
DowK  P.  C.  827.  It  either  puts  In  issue  a 
great  many  different  facts,  either  one  of  which 
would  be  an  answer  to  the  action,  or  it  tenders 
aniflsue  on  a  conclusion  of  law,.and  is  therefore 
bad ;  Ej^re  v.  Sheiiey,^  or  it  is  a  negative 
pregnant,  in  not  shewing  in  what  way  thiP 
plaintiff  was  not  duly  admitted,  f^e&li  v. 
,r^''  Tlien  agab  the  plea  is  bad  for 
alleging  that  the  plaintiff  was  not  duly  qualified 
at  the  time  the  action  accrued.  This  allegation 
»  uncertain  and  involves  matter  of  law ;  Rofk^ 
ery  V.  Munningi,^  and  as  the  plea  in  this 
fwpect  tenders  an  oncenain  issue,  or  an  issue 

2^2  V*./**"*-  TiiBmca.ought  to  have  con- 
fined the  allegation  to  the  time  of  doing  the 
work,  and  have  alleged  the  want  of  qualifi- 
cation  at  that  time.  As  it  is  framed  in  a 
ailtercnt  manner,  it  cannot  be  supported.  ' 

Mr,  CresweU  f4^r  the  defcndant;-The  plea 
IS  good.  It  tender^  an  issue  of  fiict,  hnd 
though  that  on«  &ct  may  be  made  up  of 
different  circumstaoces,  the  &ct  itself  is  still  a 
single  and  aweriawHjd  matter.  The  aUegation 
that  the  phuntiff  was  not  .duly  qualified  to 
practise  la  Chancery  refcars  to  admission  and 
enroJment,  which  though  seperate  dwum- 
fitances  m  themaelve^  constitttte  the  single  fact 
of  qualification.  Tbrre  can  be  no  mistake  nor 
any  uncertainty  on  tfast  matter.  An  allegation 
tljat  a  man  was  not  (kly  sworn,  is  a  simple 
allegation  of  a  single  fact,,  though  that  fact  is 
made  up  of  the  circumstances  of  the  use  of  the 
proper  book,  and  the  repetition  of  the  proper 
form  of  oath.  The  same  observation,  applies 
»o  the  common  allegation  that  a  wjrit  wS  or 


was  not  duly  endorsed  for  baQ.  In  the  Ktng 
V.  Lyme  B^gis,^  a  return  to  a  mandamus  that 
a  man  was  not  duly  elected  and  sworn,  was 
held  to  be  bad.  Had  it  been  that  he  was  not 
duly  elected,  it  would  have  been  good,  though 
the  election  is  a  matter  that  must  necessaniy 
consist  of  a  great  variety  of  circamstanc«*8. 
In  that  case  it  was  distinctly  stated,  that,  "if 
they  had  returned  not  duly  elected,  or  admitted, 
ffT  sworn,  it  might  have  been  good.**  The  alle- 
gation, not  duly  quaKGed,  &  Uierefore  proper- 
and  the  other  part  of  the  plea  is  mere  induce, 
ment.  Then  as  to  the  atlegation  of  plaintiff 
not  being  duly  mialified  at  the  time  when  the 
action  accrued,  that  may  be  referred  to  the 
time  mentioned  In  the  decIaratTon ;  so  that 
there  is  no  uncertainty  in  that  allegaiJon. 

Lord  Denman,  C.  J. — 1  am  of  opinion  t!iat 
the  plea  is  bad.  Tn  the  first  place,  it  $eems  to 
be  clear  that  it  is  objectionable  for  dopIicitT. 
There  is  a  statement  ih  it  of  three  distinct 
facts;  yet  all  these  three  constitute  hut  one 
matter.  One  of  these  thin&rs  may  be  involved 
completely  in  the  other.  But  when  it  Js  said 
that  the  plaintiff  was  iiot  <}uaKfied  and  autho* 
rised  to  practise,  it  puts  m  issne  a  right  or 
qualification  depending  oa  a  variety  pf  cir- 
enmstances.  Then  with  respect  to  the  allega« 
tion  of  the  want  of  qualification  at  the  time  of 
doing  the  work,  the  mode  in  which  that  objcc- 
tion  to  the  plaintiff's  right  to  recover  is  stated, 
seems  to  me  bad.  The  daclaratioa  it  partly  for 
work  and  labour;  tlien  the  plea  is  that  he  was 
not  duljr  adim€»ed  at  the  time  wbm  the  actien 
accrued.  We  do  not  know  when  the  action 
aiicrued;  a  nrigUt  have>  bean  soma  tine  ajfter 
the  work  was  done,  and.  tliat  would  noi  be  an 
answer  to  thft  action^  For  if  b«  had  been 
qualified  at  the  Urn*  of  the  wofk  peFforioed, 
he  would  not  he  disqualified  by  what  occurred 
at  a  subsequent  time.  ITie  plea,  therefore, 
being  clearly  insufBcicnt,  there  must  be  iudir- 
ment  for  the  plaintiff. 
J^^  ^'"'•—Judgment  for  the  plaintiff. 
friilianu,  genL,  v.  Jones,  gent.,  StT.  1841. 


•6Mee.&  W.  269. 
p  I  V^n  &  Ad.  lij. 


^  9  Dowl.  314. 


^Rumilrf  SSftttli  CraclCce  Court. 

OLD  WARmAMTOF  ATT0aNRT.«.-BXBO0TIOH.-— 

avpinATtT«*.~OFFfCB  copy. 
Where  an  nffiHttait  o/ the  e^^cusion  of  a  war^ 
rant  of  attorney  hat  been  filed  pureuani  to 
3  Geo.  4,  c,  39',  «.  1  ^  2,  in  order  to  oU^ 
tfftn  judgment  on  iV.  iV  U  iumdent  to  pro^ 
dace  an  office  copy  of  the  affidavit  eofUcd,^ 
In  this  case,  a  warrant  uf  attorney  had  been 
given  hf  the  defendant,  and  regularJy  filed  with 
an  affidavit  of  its  execution,  pursuant  to  3  Geo. 
4,  c.  39,  Si.  1  &  2.     The  plaintiff  lieing  desi. 
rous  of  signing  judgmeut,  the  usual  affidarifc 
was  produced  that  the  defendant  had  be^ 
seen  alive  within  a  reasonable  time.  ^^ 

Overend  now  move<l  accordingly,  but  stated 
that  he  was  unprepaved  with  an  affidavit  of  the 
'  I 

^  ©eug,  79. 
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exeeuiion  of  the  urarruit,  the  oriffinal  affldwit 
of  tlie  execution  liaving  been  filed  as  above 
stated. 

Putt f ton,  J.,  Slid,  that  il  was  unnecessary  to 
have  an  nri^iinal  affidavit  of  the  exeeuiion  of 
the  warrant,  if  ihc  pltiiuiiffwas  provided  with 
ao  office  Cf»py  of  the  affidavit  of  execution 
nhich  had  been  filed.  One  or  the  other  must, 
hpnrever,  he  produced. 

Rule  refused.— B/tfiii/  v.  W\hon,  M.  T. 
1841.    Q.  B.  P.  C. 


FACIAS. 

Noitrif^gfttnifng'  the  fr^neral  rule  Wj  that  an 
otitlttw  oannM  be  heard  in  Court,  except 
for  the  purpote  ttf  rertfteinsf  the  euilitwry 
t.ffamst  him,  he  may,  where  he  has  heen 
taben  into  cttUtfffy  on  a  writ,  at  it  is  eug- 
gested,  wrongfidhi  agmntt  him,  he  may  he 
allowed  to  apply  to  obtain  hh  tXieharge, 
and  if  the  proceeding t  pur  Munnt  to  which  the 
defendant  hajt  hoen  made  a  priioner  are 
ir regular,  the  Court'  wHl  discharge  hhn. 

In  thia  case,  the  pkinCiff  obtaistd  a  judg* 
meot»  more  than  &  year  psavioua  to  tuioff  out 
aa  exceuiioa  affUi"*  ^^  dtfeadhiatv  withottt 
reviving  tlM  Jnt^ment  by  a  wdt  of  scirtofuciat^ 
At  the  tinoe  of  suing  out  the  exeeuti^m,  he  was 
an  oatbnL  The  exem^n  sued  ooit*  ytso 
agiintt  the  penoa  of  the  defeadMit,  and  he 
was  according^  arrested  on  a  ««nt  of  etunue  nd 
mtb/ueirmJuu^  After  his  asreat,  the  <|e6iidant 
obtained  n  nik  to  shew  cause  why  ha  ahoiild 
not  be  discbasged  out  of  custody,  on.  the 
ground ;  fim,  that  the  plaittltff  was  an  outlaw 
at  the  tiaae  of  issuing  execntina ;  aod  secondly, 
that  no  JVM  Juws  had  beea  issaed  to  revise 
the  jodgneat. 

Tkemger-  shewed  cause  against  the  iule». 
and  produced  aa  affidavit  ia  which  the  deSen- 
dant  was  shewn  to  be  an  outUiw.  It  was, 
thcrefdra,  objected,  that  as  an  outlaw  could 
not  be  heard  ia  Court,  for  the  purpose  of 
setting  aside  his  outlawry,  he  could  not  be 
heard  for  the  purpose  of  setting  aside  the 
pluatiff 's  pnoceediogs.  His  proper  course  was 
previously  to  move  to  set  aside  the  OiiUawry. 
Till  be.  had  done  so,  he  was  aotia  a  situation 
to  be.  beard. 

Creuwell  and  Martin  contended,  that  though 
the  general  rule  was  as  stated,  yet  where  the  per- 
sonal liliertv  of  the  defendant  was  concerned. 
Ilia  being  an  outlaw  did  aot  affect  his  right  to 
i^>ly  for  his  discharge,  if  wrongfully  detained. 

ff'igktman,  J«,  thou^t  that  distinction  well 
foanded^  and  that  as  it  was  quite  clear  the  de- 
ft odaat  could  not  lie  takea  oa  such  a  writ  of 
execnUon,  as  the  judgment  Jiad  not  been  re- 
vived, his  being  an  outlaw  did  not  prevent  his 
applying  for  his  discharge.  The  present  rule 
for  bia  discharge  must  be  made  absolute. 

Rule  alisolute.— ^a/»tfrv.  TheUuton,  M.T., 
1841.    Q.B.  P.  C. 


Cauunan  9Ir«^. 

PR0MI880RV  KOTK. — VABIANCI. 

TAe  ptaintijff'' i/eeiarett  upon  an  vmtrvnunt  as  a  pr9' 
miuory  nnte,  which  upon  it*  production  in  evi^ 
dence,  appeared  to  he  in  the  foUowin^  ftirm  s — 
"  Six  months  qfier  dale,  pay  wUhmt  acceptance 
to  the  order  of  /.  C.  F.,  100/.,  value  rccetned/* 
The  inetfument  woe  tamed  by  the  branch  banh  of 
a  /oini  Stock  BanJk'ng  Gompang^  of  which  /.  C. 
F.  wa»  n^annging  director,  ond  was  sigtud  by 
T.  N.  the  nmnager,  **  For  the  JXrectore  :*'  Held, 
that  tJ^  inftemmenl  migiht  be  treated  a*  a  pro' 
.  miuoi;y  noU  by.  the  holder,  ami  that  there  wae 
no  t;arf«p4c«^  therefore,^  between  ^he  proof  and  the 
dectarution^  n^ithin  Me  3  4  4  IF.  4,  c.  42.  j.  23. 

Thn  was  aa  action  upon  a  promissory  note. 
The  cause  was  tried  befpre  Tindat,  C.  J,,  at  ihe 
sittings  after  Hilary  Term,  1841.  Upon  the 
form  of  the  instrument,  it  was  objected  on  the 
part  of  the  defendant,  that  it  was  mi^-descri- 
bed  in  the  declaration  as  a  promissory  note, 
for  that  it  was,  properly  speaking,  a  bill  of  ex- 
change; but  for  the  plaintiff  it  was  urged 
that  it  was  properly  described,  and  that  the 
learned  Jtid)(e  would  amend  the  record  under 
the  3  &  4  W.  4,  c.  42,  s.  23,  if  he  should  be  of 
a  contrary  opinion :  but  that  at  all  eventi^,  it 
was  only  an  ambiguous  intitrument,  which  the 
plaintifir  Was  entitled  to  treat  either  a<i  a  pro- 
missory note  or  a  bill.  The  Jqdge  directed 
a  verdict  for  the  plaintiff,  for  104/.  I  St.,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit. 
A  rule  niisi  having  been  obtained  accordingly, 

Str  T.  fFilde,  now  sheAved  cause.  He  urged 
that  the  instrument  was  in  reality  a  promis^^ 
sory  note,  being  drawn  by  the  authority  of  the 
directors  on  themselves  :  but  at  all  events,  if 
it  was  an  ambiguous  instrument,  Edis  v.  Bury, 
6  H.&C.433;  9  Dowl.  &  Ry.492{  2  Car. 
&  P.  559,  S.  C. :  and  Blacks.  Bell,  1  Mo.  & 
Rob.  149,  shewed  that  the  holder  might  treat 
it  either  as  a  bill  or  note. 

Mr.  Serjl.  Channell,  contrh,  cited  Reg.  v. 
Kinnear,  2  Moo.  &  Rnl>.  1 1 7,  contending  that 
the  instrumeut  %va«  in  reality  a  bill,  and  that 
the  Court  coald  not  amend  the  record  to  meet 
the  case,  without  alterinji  its  whole  scope  aad 
effect,  agaiuttt  the  meaning  of  the  statqte. 

Tindal,  C.  J. — The  directors  for  whom  this 
iastniment  was  drawn  by  Newham,  their  servant, 
were  part  of  the  Joint  Stock  Company,  by 
which  it  is  made  payable.  That  company  is  not 
a  corporation,  but  consists  of  various  private 
individuals,  and  the  instrument  oa  the  face  o£. 
it  appears  to  he  drawn  on  behalf  of  tiie  part- 
nerfrliip,  purporting  that  a  certiun  sum  shall  be 
paid  by  them  at  a  certain  place,  and  is  virtu- 
ally a  promis«ory  note.  There  was  only  one 
fund  out  of  which  it  was  payable,  and  there  is 
an  absence  of  the  two  parties  necessary  ta 
render  it  a  bill  of  excliange,  and  the  only  alteiw 
native  is,  that  it  is  a  promissorr  note.  The 
rule  therefore  must  be  discharged. 

Coltman,  Enkine,  and  Maule,  J.J,  coa- 
curred. 

Rule  discharged.*— A/i/i^  v.  ThompeoMt  M. 
T.1841.    C.  P. 
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ORDBR  OF  RBFBRBNCI.— BNLARGKMXNT  OF 
TtMB  FOR  MAKING  AWARD. 
fTkere  the  order  ef  reference,  dated  May  1829,  ifi- 
reeted  the  arbitrator  **  to  enlarge  the  time  to  the 
2nd  Nov,  1641,  or  to  tueh  other  or  ulterior  day^ 
at  the  said  arbitrator  shall  ultimately  appoint  and 
signify  in  wriimg  under  his  hand,  to  be  indorsed 
on  the  said  order  of  reference,*'  and  the  arbitral 
tor  made  his  award  in  Oetober,   1841,  hating 
indorsed  no  enlargement  of  the  time  on  the  order 
of  reference:  Held,  thai  the  award  was  good^ 
mndthatno  indorsement  ^  any  enlargement  cf 
time  up  to  2nd  November  1841,  was  necessary. 
The  order  of  reference  bore  date  the  16th 
May,  1839,  and  authorised  the  arbitrator  to 
enlarfpe  the  time  for  making  his  award  "  to  the 
2nd  November    1841,  or  to  such   other  or 
ulterior  day  as  the  said  arbitrator  shall  ulti- 
mately appoint  and  sij^nify  in  writing  under  his 
hand  to  be  indorsed  on  the  said  order  of  re- 
ference."   The  award  was  made  in  October 
1841,  after  the  time  originally  appointed  for 
making  the  award  had  expired,  and  no  enlarge- 
ment of  time  was  indorsed  on  the  order  of 
reference. 

Mr.  Serjt.  Channel!,  having  obtained  a  rule 
nhi  for  setting  aside  the  award  on  the  ground 
that  the  enlargements  up  to  October  1841, 
ought  to  have  been  indorsed  on  the  order  of 
reference. 

Sir  T  fFilde,  Serjt.,  shewed  cause. 
Per  Ctfriam.— The  terms  of  the  order  of 
reference  are  plain,  and  only  require  the 
enlargements  made  subsequently  to  tl>e  2nd 
November  1841,  to  be  indorsed  on  the  order 
of  reference. 

Rule  discharged.— /)imt4«Jt  v.  Gauntlet  and 
another,  M.T.  1841.    C.  P. 


ercf^rintrr  of  ^lexiT. 

Sittings  in  and  q/ter  Hilary  Term,  1842. 

In  Term. 

MIDDLB8EX. 

Ist  Sitting, Wednesday, . . .  .Jan.  12th 

2nd  Sitting I'bursday,    . . .  .Jan.  20th 

3rd  Sitting, Friday,    Jau.  28ih 

By  a^iournment,     Jan.  29th 

LONDON. 

1st  Sitting, Tuesday,  Jan.  18th 

2nd  Sitting, Wednesday, . . .  .Jan.  26th 

By  adjournment Jan.  27th 

After  Term, 
Tuesday,  . . .  .Feb.  Ist  I  Wednesday    Feb.  2nd 
j      (To  adjourn  only) 
The  Court  will  sit  at  ten  o'clock. 

The  first  and  second  Sittings  in  Middlesex 
will  be  continued  from  day  to  day,  by  adjoura- 
Bsent,  until  the  causes  entered  for  those  Sit- 
tings respectivdy  are  disposed  of. 


THB  BDITOR'S  LBTTBR  BOX. 


I.  M.  O.,  who  says  he  "  happened  promis- 
cuously to  take  up  a  book  at  the  Law  Institu- 
tion,'* had  better  make  his  complaint  to  the 
author  he  mentions.  The  dates  or  publication, 
however,  will  shew  the  alleged  unfairness  to  be 
impossible. 

The  Articled  Clerks'  Manual  is  the  result  of 
the  joint  labour  of  three  or  four  writers,  and 
not  of  the  one  mentioned. 

M.  A.,  in  answer  to  the  question  of ''Viator," 
(p.  11%,)  imagines  that  the  majority  of  the 
passengers  would  have  the  controul  of  the 
windows. 

**  A  Chancery  Solidtor,"  in  reference  to  the 
Commission  lately  issued  by  the  lUght  Honour- 
able the  Lord  Chancellor  to  the  Master  of  the 
Rolls  and  other  eminent  persons,  to  make  in- 
quiries into  the  present  practice  of  the  Court, 
with  a  view  to  its  amendment,  states  that  the 
late  Lord  Chancellor,  was,  no  doubt,  very 
desirous  to  benefit  the  public  by  the  fifty-one 
Orders  issued  on  the  26th  August  last,  hut  our 
correspondent  submits,  that  l%fore  alterations 
so  extensive  as  those  contemplated  were 
actually  carried  into  effect,  the  members  of 
the  profession  should  have  been  consulted, 
and  with  all  due  respect  to  the  Equity  Judges, 
he  submits  that  the  solicitors  of  London,  are 
far  more  competent  than  any  one  else,  to  frame 
rules  for  the  regulation  of  Chancery  Practice. 

"  An  Attorney,"  who  omitted  to  renew  his 
aimual  certificate,  on  or  before  the  16th  Dec., 
and  who  from  that  time,  and  for  a  few  months 
thenceforward  placed  all  his  business  in  the 
hands  of  his  agent,  to  be  conducted  in  his 
(the  agent's)  name  only,  would  not  be 
subject  to  penalties,  if  he  received  no  share  of 
the  profit  of  the  practice.  He  must  be  re- 
admitted before  he  can  take  out  his  certificate 
again.  The  certificate  duty  is,  no*  doubt,  a 
most  opprestiTe  and  grievous  burden  to  a  young 
practitioner. 

It  is  clear,  that  "  On^,  &c.,"  must  be  re- 
admitted, not  having  renewed  his  certificate 
for  more  than  a  year. 

The  letters  of  "  A  Young  Solicitor" ;  "  One 
Recently  Admitted" ;  I.  C.  C. ;  '<  Discipulus'* ; 
and  "  Lex" ;  have  been  received. 

The  writer  mentioned  by  "  Scrutator,"  we 
suppose,  has  a  right  to  make  what  use  he 
pleases  of  his  own. 


Our  Correspondence  has,  of  late,  largely 
increased,  and  in  order  to  avoid  some  part  of 
the  delay  which  might  otherwise  occur,  we 
purpose  noticing  all  the  short  communications 
as  part  of  the  contents  of  our  *'  Letter  Box." 
We  hope  our  friends  will  excuse  tlus  brief 
methoa  of  acknowledgment. 
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■  **  Qood  mftgis  ad  »o§ 
Pertinet,  ct  neicire  malam  eat,  agiUmui.' 


HORAT* 


SUMMARY  OP  RECENT  DECISIONS. 

From  the  commeocement  of  the  present 
Volume,  it  will  be  observed,  that  we  ha?e 
lar{(ely  increased  the  number  of  our  Reports 
of  Cases  decided  in  the  Superior  Courts.  We 
ha?e  been  assisted  in  effectinir  this  improve- 
ment  by  the  kindness  of  oiir  Reporters,  who 
kave  condensed  their  statements  as  much  as 
possible.  We  have  now  the  advantage  of  the 
co-operation  of  seven  Gentlemen  of  the  Bar  in 
various  departments  of  the  Work ;  and  it  will 
be  seen,  we  trust,  that  whilst  improvinjif  and 
extendinif  our  original  Reports,  we  have  not 
neglected  the  Communications  of  other  Con- 
tributors and  Correspondents  belonging  to 
both  branches  of  the  Profession.  We  have 
thus  noticed  not  only  the  most  important 
topics  of  the  existing  Law,  but  all  the  pro. 
jected  alterations  therein,  and  especially  the 
changee  in  the  Practice  and  Proceedings  in 
Chancery. 

It  may  be  a  useful  addition  to  our  plan,  to 
collect  at  short  intervals,  in  a  classifled  form, 
the  principal  Points  uf  Law  and  Practice 
which  have  been  recently  decided, — thus  poit- 
img'  mp  (as  it  were)  the  Law  from  the  Journal 
to  the  Professional  Ledger.  For  the  present 
we  select  the  following  cases  under  itoo  of  the 
heads,  which  will  probably  interest  a  consider- 
able class  of  our  readers. 

COMxMON  LAW  PRACTICE. 

Notice  of  Action, — ^Where  a  statute  gives  a 
magistrate  the  right  to  a  notice  of  action,  the 
mere  fact  that  he  has  tendered  amends  will 
DOt  dispense  with  the  necessity  of  proving  the 
notice.  (Q.  B.  in  Banc  )  Martin  v.  Uppcher^ 
23  I^.  0  28 ;  and  see  Cole  v.  Bank  of  England, 
2P.&D.621. 

TOL.  XXIII.— NO.  694. 


Arrett, — ^Where  there  has  been  an  arrest  in 
one  Court  upon  a  eapiae  issued  under  the 
authority  of  the  18th  section  of  1  &  2  Vict, 
c.  110,  and  where  there  have  been  detainers 
on  writs  issued  by  other  Courts,  the  defendant 
must,  if  he  thinks  such  arrest  illegal,  apply  in 
the  first  instance  to  the  Court  out  of  which 
the  writ  whereby  he  was  arrested  issued.  This 
Court  will  nut,  in  a  proceeding  on  one  of  the 
detainers,  entertain  the  question  of  the  legality 
of  the  first  writ.  (Q.  B.  in  Banc.)  ff^rlght 
V.  Sitndford,  23  L.  O.  9. 

Distringas  to  compel  appearanee.^-The  affi- 
davit in  support  of  a  motion  for  a  distringas, 
must  not  only  state  the  proper  number  of  calls 
and  appointments  to  have  been  made  at  the 
defendant's  house,  but  also  where  the  house 
is  situated.    (C.  P.)    Jnon,  23  L.  O.  63. 

Money  in  Court, — ^The  defendant  was  ar- 
rested for  1000/.,  which  sum  was  deposited  in 
Court  in  lieu  of  bail.  The  cause  and  all  mat- 
ters in  difference  were  referred,  and  the  arbi*- 
trator  found  the  defendant  to  be  indebted  to 
the  plaintiff  in  666/.  Is,  10</.  in  respect  of  the 
cause,  and  in  1079/.  in  respect  of  other  matters 
in  difference.  The  Court,  upon  motion  by 
the  plaintiff,  ordered  the  sum  of  666/.  2s,  10</., 
to  he  paid  out  of  Court  to  him,  but  refused  to 
make  it  a  part  of  the  same  rule  that  the  re- 
sidue should  be  handed  over  to  the  defendant. 
{fFightman,  J.)  Fowle  v.  Steinkeller,  23  L. 
O.  32. 

Service  in  Ejectment, ^^l.  Service  on  the 
widow  of  the  late  tenant,  who  held  the  pre- 
mises by  lease,  who  is  administratrix  of  her 
deceased  husband,  and  to  whom  it  is  sworn 
that  it  is  believed  that  the  interest  of  the  de- 
ceased passed,  and  also  upon  the  person  in 
possession  of  the  premises,  is  sufficient  tu  en- 
title the  lessor  of  the  plaintiff  to  Judgment 
against  the  casual  ejector  in  an  action  of 
ejectment  for  a  forfeiture.  (C.  P.)  Doe  d. 
Pamphiton  v.  Roe,  23  L.  O.  62 

2.  If  a  dedaration  in  ejectment  has  been 
served  on  a  woman  professing  to  be  the 
tenant's  wife,  on  the  premises,  it  is  sufficient 
for  judgment  against  the  casual  ejector,  if  it  is 
believed  that  her  statement  i«  true.  XPatlCm 
son,  J.)     Doe  d.  Grange  v.  Roe,  23  L.  O.  62. 

3.  In  an  action  of  ejectment,  the  service  of 
the  declaration  on  an  agent  of  the  tepant  ia 
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possession,  the  latter  being:  abroad,  was  held 
to  be  sufficient  for  a  rule  niti,  (PuUeson,  J.) 
Doe  d.  Fleldhouse,  23  L.  O.  45. 

Paper  Books,— The  Court  will  not  allow  one 
party  to  take  a  case  out  of  its  regular  turn,  and 
pray  judgment  under  the  rule  H.  T.  4  W.  4» 
No.  7»  unless  he  has  strictly  followed  the 
words  of  that  rule.  (Q.  B.  lu  Dane.)  Anony- 
mouM,  23  L.  O.  61.  [^Tbe  rule  requires  chat  in 
case  of  default  by  either  party  (in  deli?ertoft 
the  paper  books  for  argument),  the  other  party 
may  on  the  day  following  deliver  such  co- 
pies.] 

Rule  iVt'if. —  It  is  disi^retionary  with  the 
Court  whether,  in  a  case  where  a  counsel 
appears  to  shew  cause  against  a  rule  niti 
without  oflSce  copies  of  the  affidavits  on  which 
the  rule  hat  been  obtained,  time  shall  be  given 
to  procnre  such  office  copies.  {IVighiman^d.) 
Ex  parte  Rog^ers,  2.'i  L.  O.  46. 

2.  tlie  Court  will  not  enforce  a  compliance 
With  the  ordinary  terms  imposed  on  a  party 
moving  for  the  enlargement  of  a  rule  nisi  that 
he  shall  Ale  his  affidavits  In  answer,  a  certain 
time  previously  to  shewing  cause,  in  a  case 
where  the  necessity  for  the  enlargement  lias 
•risen  from  the  neglect  of  the  party  by  whom 
the  rule  was  obtained,  in  delaymg  the  service 
of  it  so  late,  as  to  render  it  impossible  to  shew 
cause  according  to  its  exigency.  (Q.  B.  Prac- 
tice Court.)  Regina  v.  Anffereon,  2:i  L.  0. 46. 
Rnie  to  compute, — ^Tbe  affidavit  in  support 
of  an  appKcatiou  for  a  role  to  compute  prin- 
cipal ana  interest  on  a  bill  of  exchange,  need 
not  in  the  C.  P.,  state  the  amount  of  the  bill^ 
the  affidavit  itself  in  that  Court  being  unne- 
cessary.    Briftport  v.  Jones f  23  L.  O.  62. 

fP'rit  of  TVfVf/.— 1.  Where  a  writ  of  trial  was 
returnable  on  the  27th  of  July,  and  the  trial 
was  begun  on  that  day,  and  continued  all  day, 
and  terminated  at  ten  minutes  before  twelve 
o'clock  at  night,  when  the  iury  retired,  and 
the  verdict  was  not  given  until  half  past  twelve, 
this  Court  refused  to  set  aside  the  procet'dings 
for  irregularity.  (Q.  B.  in  Banc.)  Petier  v. 
B^th,  23  L.  O.  43;  and  see  Mortimer  v. 
Preetfy,  3  M.  &  W.  602. 

2.  A  Judge  has  power  to  send  a  cause  to  be 
tried  by  a  borough  jury,  though  the  venue  is 
laid  in  the  country.  What  is  a  waiver  of  a 
defective  notice  of  trial.  (Cxcfaeq.)  Farmer 
V.  Mum/ord,  23  L.  i).  63. 

H^arrttnt  */  Attorney, — If  a  rule  niai  only  is 
rc(iuired  for  judgment  on  an  old  warrant  of 
attorney,  it  beinjg  above  ten  years  old,  the 
Court  will  allow  a  rule  to  be  granted,  although 
nearly  three  months  have  elapsed  since  the 
defendant  was  seen  alive.  {Patteson,J,)  Anon, 
23  L.  O.  45. 

2.  Ou  a  warrant  of  attorney  empowering^ 
the  plaintiff  to  emer  up  judgment  at  las  own 
suit,  or  that  of  his  executors  ur  administrators  j 
against  the  defrndant,  his  executors  or  ad«ii- . 
nistrators;  judgment  may  be  entered  up  at 
the  i*nstahce  of  a  surviving  executor  o(  the 
plaiflciff  ugaiiist  an  executor  of  the  defendtMt. 
{Patteson,  J.)  Feiiowes  v.  Bradbury,  23  L. 
O.  45. 

Prohibition. — A  proceeding  against  un  ccclc- 


siaslical  person  tending  to  deprivation*  must 
be  taken  according  to  the  mode  prescribed  by 
tht  3  Se  4  Vict.  c.  96.  Where,  therefore,  the 
Archbishop  of  York,  on  fats  visitation  by  his 
commissaiy,  received  in  answer  to  some  of  his 
visitatorial  articles,  a  letter  from  one  of  his 
clergy,  charging  the  Dean  of  York  with  simonv, 
and  proceeded  at  under  the  visitation,  luid  m 
that  character  alone,  to  a  sentence  of  depriva- 
(Ion,  Ihis  Court  granted  a  prohibition.  The 
prohibition  in  such  case,  lies  after  sentence 
where  the  commissary's  court  has  merely  ad- 
journed. Quartf  whether  it  would  lie,  if  the 
commissary  had  dissolved  his  Court?  In  re 
The  Archbishop  of  York  and  Dr,  Phitlimore, 
23  L.  0. 10;  See  Bakery.  Rogers,  Cro.  Eliz. 
788 ;  Smith  v.  Shelburn,  id,  685 ;  ff^alrond  v. 
PoHard,  S  Dyer,  272  b  \  Bhh^>p  t^f  St.  Dmd, 
1  Lord  Raym.  447.539 ;  1  Salk.  134  i  Phillips 
V.  Bury,  Lord  Raym.  5  ;  Show.  Pari.  Ca,  35 ; 
Bishop  ofKHdare  v.  Archbiskcp  of  DuMm^  2 
Br.  P.  C.  179. 

Capias  ad  satisfaciendum, — ^The  18th  sec.  of 
the  1  &  2  Vic.  c.  110,  which  provides,  that  de- 
crees and  orders  of  Courts  of  Equity,  ^c., 
shall  have  the  eflfect  of  judgments,  does  not 
authorize  the  issuing  of  a  writ  of  ca,  sa,  out  of 
the  Common  Pleas,  upon  an  order  of  Chan- 
cery ;  but  a  writ  of  at.  sa,  having  been  to 
bsoed  out,  the  Court  will  set  it  aside,  and 
compel  the  opposite  party  to  pay  costs.  Where 
an  application  was  made  in  Michaelmas  Term 
for  setting  aside  such  a  writ  with  cofta,  the 
Court  retused  to  grant  a  rule  absolute  In  the 
first  instance,  the  prisoner  having  been  in 
custody  since  the  previous  27ih  September-, 
without  applying  to  a  judge  at  chambers  for 
his  discbarge,  and  on  making  the  rule  al>solutc, 
ingrafted  on  it  the  term  that  the  prisoner 
should  bring  no  action.  (C.  P.)  Es  parte 
John  Stamford,  23  L.  O.  47- 

Evidencc^Where  the  defendant  pleafled 
specially  to  a  count  on  a  bill  of  exchange,  and 
that  plea  was  demurred  to,  and  the  judgment 
given  for  the  plaintiff:  Held,  that  on  coing 
down  to  trial  on  the  rest  of  the  record,  the 
plaintiff  was  not  bound  to  produce  the  \n\], 
but  might  without  its  production  recover  the 
amount  claimed  in  the  declaration.  (Q.  B.  in 
Banc.)  Lane  y.  Mnllins,  23  U  O.  61;  and 
see  Marshall  v.  Grijin,  Moo.  &  Ry.  41  ; 
Snvtrden  v.  Thomas,  2  W.  Bl.  748. 

Certi«rari,-^Whtre  an  indictment  is  re- 
moved by  certiorari  from  the  quarter  sessions 
into  the  Queen's  Bench,  and  an  objection  ia 
made  by  tbe  defendant  that  his  name  ia  not 
that  by  which  he  is  described  in  ike  indictment, 
and  an  affidavit  to  that  effect  is  made  by  him, 
the  Court  will  direct  the  ihlictmenl  to  be 
amended  accordin:rly,  pursuant  to  7  Geo.  4. 
c.  64,  s.  19.  {Patteson,  J.)  Reg,  y.  Lack, 
23  L.  O.  45, 

LAW  OF  ArrORNEVS. 

Re'UiUnission,'-'\.  If  an  attorney  has  omitted 
to  take  out  his  certificate,  in  coasequenco  of 
tbe  negii^eiice  of  his  agent,  he  may  be  re- 
admitted  althoui^lk  he  practised   during    the 

ceriifudted  period,  witiiuut  fine,  ou  payment 
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«f  tke  dttty  dae  oa  Ihe  certifloate  omitted  to 
Jm  taken  oat,  and  without  the  usual  notices. 
(PmUee9m^  J.)    ^mm.  33  L.  O.  62. 

2.  An  attorney  havioff  been  duly  adraltted 
in  17-^9  in  the  C.  P.,  continued  to  practise  up 
to  1841,  nnder  a  belief  that  his  certificate  had 
been  daly  renewed  by  htsson,  also  an  attorney, 
who  acted  as  his  afcent  in  London,  to  whom  he 
aaanaHy  sent  the  requisite  funds.  On  the  last 
day  of  Trinity  Term,  in  the  last-named  year,  it 
was  ascer tainod  that  his  certificate  had  not  been 
taken  out  for  1833, 1834,  and  1 836.  The  son 
of  the  attorney  was  then  dead.  The  Court  of 
C.  P.  allowed  the  attorney  to  be  re-admitted  in 
M.  T.,  without  the  usuid  notice,  on  payment 
of  34/.,  the  arrears  o(  duty,  and  a  nominal  fine 
of  6f.  Qd.  Banmrte  RobeH  Daufson  Lee,  33 
L,0.46. 

^rrai/.— An  attorney  who  is  about  to  quit 
England,  is  liable  to  he  arrested  pursuant  to 
1  &3Vict.  c.  no,  s.  3,  notwithstanfiin/ir  his 
privilefre.  (Pmttemn,J.)  Tkompean  r.  Moore, 
23  L.  O.  13. 

Temamt  U  ^VcrmaM.— The  Court  will  grant 
a  rule  for  judgment  against  the  casual  ejector, 
whore  the  tenant  in  possession,  on  whom  ser- 
Fiee  has  been  effected,  U  an  attorney,  although 
the  nature  and  meaning  of  the  proceedings 
were  not  explained  lo  him.  (C.  P.)  Doe  d. 
Duke  i^  PoHlmwd  w.  Roe,  23 -L.  O.  47. 

Noiiee  of^tdmimi&H, — ^The  Court  permitted 
an  anSclod  dork  to  make  his  reoiilred  entry  in 
the  'Master's  book  on  the  first  day  of  term,  it 
not  havinit  been  entered  in  due  time  by  one 
^y,  in  consequence  of  a  roisUke  of  the  clerk 
ofthe  London  agent.  {P(t{teson,J,)  Ea parte 
Gfifin,  23  L.  O.  12. 


THE  SIX  CLERKS  AND   SWORN 
CLERKS, 

Tab  proposed  abolition  of  the  Six  Clerks' 
Office  renders  it  desirable  to  lay  before  our 
readers  a  statement  of  its  origin,  constitution, 
and  progress.  A  writer  in  the  Cyclopcedia 
of  the  Society  for  ihe  Diffusion  of  Knowledge 
{%Those  able  pen  we  recognize),  has  given  a 
luatory  of  the  Six  Clerk«,  the  Sworn  Clerks, 
nnd  Waitin/f  Clerks,  and  with  some  curtail- 
jseat,  we  nvail  ourselves  of  his  labors. 

First,  of  the  Si^  (now  replaced  to  ^ve). 

**  Tiie  office  of  Si^  Clerhe  is  an  office  of 
l^reat  antiquity  connected  with  the  Conrt  of 
Cbaocerj,  probably  as  antient  as  the  Court 
ite«l£.  The  number  of  the  Six  Clerks  was 
limited  to  six  as  long  ago  as  the  12th  Rich.  iL 
The  history  of  this  office  illustrates  the  mis- 
chief of  attempting  to  regulate  tbe  supply  of 
Jcjpil  services  to  the  client.  It  exhibits  an 
instance  of  the  principles  of  interference  and 
jnanopoly,  destroying  two  successive  ciassee  of 
oAcers,  in  spite  of  the  stronge«t  support  whicii 
Uic  law  and  the  courts  could  give  lo  them. 


*'  The  Six  Clerks  were  originally  the  only 
attorneys  of  the  Court.  By  the  common  law^ 
any  person  who  was  impleaded  in  any  of  tlie 
courts  of  law,  was  bound  to  appear  in  person, 
unless  he  obtained  the  king's  warrant,  or  a 
writ  from  Chancery  enabling  him  to  appear  by 
attorney,  *  by  reason  whereof,'  says  Lord  Cok^ 
(1  Inst.,  128), '  there  were  but  few  suits.'  There 
are  many  early  statutes  stiU  in  forc^  enacted 
for  the  purpose  of  empowering  the  subject  ^ 
appoint  an  attorney.  The  earliest  sutute  is 
that  of  Merton  U.o.  1236),  whereby  it  i| 
'provided  and  granted  that  everv  freeman 
which  oweth  suit  to  the  county,  tithing,  hun-* 
dred,'  and  wapentake,  or  to  the  court  of  his 
lord,  may  freely  make  his  attorney  to  do  those 
suits  for  him.'  Subsequent  acts  extended  this 
privilege  to  other  parties  and  other  courts;  but 
to  this  day  it  would  appear  that  by  the  strict 
law  of  the  knd,  except  so  far  as  it  has  fallen 
into  desuetude,  persons  in  good  health,  in 
pleas  relating  to  money,  are  bound  to  appear 
in  person.  None  of  these  statutes  however 
extended  to  Courts  of  Equity,  but,  as  far  as 
appears,  every  person  who  was  de«irous  of  re- 
lief, or  compelled  to  defend  himself  in  the 
Court  of  Chancery,  was  obliged  to  employ  one 
of  the  Six  Clerks  as  his  representative. 

Tbe  increase  of  litigation  which  accompa*- 
nied  the  increase  of  property  was  looked  on  aa 
an  evil  to  bechecked  in  every  possible  method; 
and  the  method  most  relied  on  was  that  of 
limiting  tbe  number  of  legal  practitioners. 
The  well-known  statute  of  1455  (33  Hen.  VI., 
c.  7..  which  is  still  in  force)  may  be  referred 
to  as  an  instance.  It  recitea  a  practice  of  coq- 
tentions  attorneys  to  stir  up  suits  for  their 
private  profits,  and  enacts  that  there  shall  be 
but  six  common  attorneys  in  Norfolk,  six  in 
Soffblk,  and  two  in  Norwich,  to  l>e  elected  and 
admitted  by  tlie  Chief  Justice.  In  1564  a  rule 
was  made  by  the  Court  of  Common  Pleas  tli^t 
every  attorney  of  that  Court  'should  sati^fie 
himself  with  the  suits  in  the  same,  and  forbear 
to  be  towards  any  causes  as  plaintiff  in  any 
other  the  Queen's  Majestie'js  Courts  here  at 
Westminster.'  As  late  as  the  year  1616  a  rule 
was  made,  '  tluit  tlie  number  of  attorneys  of 
each  Court  be  viewed,  to  have  tliem  drawn  to 
a  comp«'tent  number  in  each  Court,  and  the 
superfluous  number  to  be  removed.'  These 
various  regulations,  so  far  as  they  were  en- 
forced, could  only  have  been  detrimental  to  tlie 
public;  and  as  regards  tiie  Courts  of  King's 
bench  and  Common  Pleas,  they  «eem  not  to 
lave  been  long  iosisted  on.  As  to  tbe  Ex- 
chequer^ the  principle  of  monop'dy  was  cou- 
tiuued  in  6irce  down  to  the  ye^r  1830,  until 
which  time  eighteen  attorneys  ouly  were  ud- 
mitted  to  practise  in  it.  As  a  consequence, 
that  Court  was,  before  the  year  18J0,  scarcely 
at  all  resorted  to.  Since  that  time,  more 
actions  are  commenced  in  it  than  in  any  olLcr 
Court." 

Next,  of  the  Sworn  Clerks, 

*•  It  appears  that  Uie  iSix  Clerks  admitted 
under-clerhs,  afterwards  called  Svcorn  C^^rkfi, 
to  pra€lii>e  iu  their  nam  est,  aud  they  shared  in 
Li- 
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ome  way  or  other  the  profits  with  them.  lo 
1548  nn  inquisition  was  Appointed  to  inquire 
into  the  supposed  exactions  and  abuses  of 
the  Court  of  Chancery,  and  the  feed  then 
payable  for  the  Imsiness  of  this  office.  A 
copy  of  their  presentment  was  printed  by 
order  of  the  House  of  Commons,  8th  Feb- 
ruary, 1831.  It  shows  that  all  the  fees  pay- 
able for  business  done  in  this  office,  were  at 
that  time  payable  to  the  Six  Clerks;  and  it 
contains  no  allusion  whatever  to  the  under- 
clerks  as  beinijr  in  any  way  known  as  officers  of 
the  Court.  They  seem,  at  that  time,  to  have 
h^ld  a  position  with  regard  to  the  Six  Clerks, 
quite  analogous  to  that  the  solicitors  for  a  long 
period  were  under  with  regard  to  the  Sworn 
Clerks,  and  to  have  been  the  real  persons  who 
prosecuted  the  causes.  They  must  have  been 
numerous,  as  in  1596  an  order  was  made  limit- 
ing the  number  that  each  Six-Clerk  should  be 
allowed  to  have  under  him.  Soon  after  this, 
the  Six  Clerks,  instead  of  taking  clients  accord- 
ing to  the  client's  choice,  agreed  to  divide  the 
business  coming  from  time  to  time  into  Court, 
among  themselves  alphabetically.  This  ar- 
rangement shows  that  the  scheme  of  a  limited 
number  of  legalised  attorneys  for  the  (^ourtof 
Chancery  had  now  entirely  ceased  to  operate, 
and  had  been  converted  into  a  mere  legal  pre- 
text to  enable  these  officers  to  tax  all  who  were 
driven  to  such  Chancery  Court  for  Justice. 
This  regulation  for  dividing  the  business  was, 
after  some  years,  set  aside  on  petition  of  the 
Master  of  the  Rolls  to  the  Crown,  as  a  mono- 
poly and  a  breach  of  the  liberty  of  the  subject. 
In  1630,  the  office  of  Six- Clerk  was,  if  not  a 
sinecure,  at  least  an  appointment  of  great 
value.  About  this  time,  the  Under  or  Sworn- 
Clerks,  or  Clerki  in  Court  (for  all  these  names 
apply  to  them,)  began  to  be  frequently  men- 
tioned in  the  orders  regulating  the  Court,  and 
soon  grew  into  a  very  importaiA  body.  The 
under-clerks  were  the  parties  who  knew  the 
merits  of  the  different  causes,  and  were  inter- 
ested  in  getting  the  work  done,  so  as  to  gain 
the  fees  from  the  clients.  The  Six  Clerks  had 
begun  to  sink  into  the  lethargy  of  sinecurista. 
Many  orders  were  made  to  spur  them  into 
activity,  but  all  in  vain. 

*'  The  following  may  be  instanced-- the  10th 
of  Lord  Coventry's  orders  (1635):  'The  Six 
Clerks,  who  are  the  only  attorneys  of  this 
Court,  ought  to  inform  themselves  continnally 
of  the  state  and  proceeding  of  their  client's 
causes,  whereby  they  may  be  able  to  defend 
their  clients,  and  to  give  account  to  the  Court, 
as  the  attorneys  in  all  other  Courts  do,  and  not 
leave  the  care  and  knowledge  thereof  upon 
their  under-clerks,  who  attend  not  in  Court ; 
and  the  clients,  and  such  as  follow  their  cause, 
are  to  acquaint  their  attorneys  for  that  pur|)08e.' 
Order  of  1660:  '  Whereas  only  Mr.  Hales,  one 
of  the  Six  Clerks  of  this  Court,  gave  his  atten- 
dance this  morning  at  the  sitting  of  the  Court, 
at  the  entering  into  the  hearing  of  the  cause 
wherein  Kitchin  is  plaintiff  aguinst  Meredith 
defendant,  and  the  rest  of  the  Six  Clerks  made 
default:  it  is,  therefore,  this  present  day  or- 
dered, that  such  of  the  Six  Clerks  who  so 


made  default  of  their  attendance  and  aervic* 
to  this  Court,  at  the  beginning  of  thai  cause, 
be  fined  ten  shillings  a-plece  to  the  poor,  and 
the  usher  of  the  Court  is  to  receive  the  same 
to  the  use  aforesaid.' 

"  By  an  order  of  Lord  Clarendon,  of  ]6Ci&, 
made  'On  taking  into  considerable  the  mani* 
foUl  disorders  and  undue  practices  which  of 
the  late  times  have  crept  into  the  Six  Clerks' 
Office,  to  the  great  dishonour  of  this  Conrt, 
the  obstruction  of  justice,  and  the  damage  of 
the  client,'  the  alphabetical  division  was  re- 
enacted.  'And  because  it  is  very  manifest 
that  these  misdemeanors  and  enormities  are 
gotten  into  the  office  of  the  Six  Clerks,  by  the 
liberty  and  licence  which  the  inferior  clerks 
have  of  late  assumed  to  themselves,'  the  nam* 
hers  were  to  be  limited  to  twelve  under-derka 
to  each  Six-('lerk.  In  orders  about  tlus  time, 
the  under-clerks  are  sometimes  referred  to 
incidentally  as  the  *  attorneys  of  the  parties,^ 
though  it  is  strongly  repeated  that  '  tke  Six 
Clerks  are  the  only  attorneys  of  this  Conrt/ 
In  1688  the  Six  Clerks  submitted  to  their  fate  ; 
an  order  was  made  fully  recognizing  the  under- 
clerks,  and  dividing  the  office-fees  between 
Uiem  and  the  Six  Clerks.  The  Six  derke^ 
having  secured  their  own  monopoly,  bad,  by 
the  year  1668,  become  the  aggressors,  and  hail 
schemed  to  increase  their  income  by  admitttin|f 
other  persons,  as  well  as  the  awom  or  nndcr- 
clerks,  to  practise  in  their  names.  Before 
1693,  the  under-clerks  had  obtained  the  privi- 
lege  of  filling  up  all  the  vacancies  in  theoffice, 
by  taking  articled  clerks  themselvea.  From 
this  time  the  office  of  Six-Clerk  has  become  a 
complete  sinecure,  and  the  Six  Clerks  are  ouly 
mentioned  in  the  Court's  annals  with  respect 
to  the  fees  that  they  are  entitled  to  demand  from 
suitors,  as  door-keepers,  as  it  were,  to  the 
Court.  Their  business,  such  as  it  is,  for  a 
long  time  has  been  managed  by  one  or  t%vo 
private  clerks,  employed  as  clerks  to  the  whole 
body  of  Six  Clerks;  and  the  Six  Clerks  have 
signed  the  necessary  documents  for  each  other, 
each  being  at  the  offices  for  two  months  ouly 
in  the  year.  The  office  is  virtually  abolished 
by  the  Act  3  &  4  Wm.  IV.,  c.  94.  s.  28,  whick 
enacts  that  vacancit'S  shall  not  be  filled  up  till 
the  number  of  Six  Clerks  is  reduced  to  two. 

"  Nearly  the  same  story  has  to  be  told  orer 
again  with  reference  to  the  Sworn  Clerka.  For 
a  long  time  these  under-clerks  were  the  prin- 
cipal solicitors  of  the  Court;  and  until  the 
middle  of  the  last  century  the  chief  business 
of  the  Court  was  transacted  by  them  "without 
the  intervention  of  a  solicitor.  The  same 
principle  of  monopoly  has  with  them  led  to 
nearly  the  results  that  it  did  with  their  titular 
superiors.  A  vested  right  to  fees  in  the  yarious 
stages  of  equity  proceedings,  brought  about  an 
inattention  to  business,  which  has  led  to  the 
transfer  of  the '  prosecution  of  suits  to  the 
solicitors. 

We  come  next  to  the  IFaiting  Clerks,^^ 
''In  1693,  a  new  half  official  character   was 
given  to  the  articled  clerks  of  the  under-clerks. 
They  were  legalised  under  the  name  of  *  Wait* 
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io^  Clerks,'  This  new  body  soon  be|^n»  as  the 
following  extract  from  an  order  of  the  Master 
of  the  Rolls  of  1693  will  show,  to  imitate 
towards  their  own  masters  the  insolence  which 
the  Sworn  Clerks  had,  thirty  years  before, 
aho'fn  te  their  superiors,  the  Six  Clerks: — 
*  Whereas  complaint  hath  been  made  by  the 
]^etition  of  the  Sworn  Clerkt  of  thu  Court  to 
the  Rii^ht  Hon.  the  Master  of  the  Rolls,  that 


Finally  we  come  to  the  jigenu  of  the  Sworn 
Clerks:— 

"  These  are  a  class  of  workers  o*f  a  semi-offi- 
cial character,  even  now  not  recognised  by  the 
Court.  These  frentlemen  really  now  perform  al- 
most all  the  remaininj(  duties  ofthe  office  which 
the  solicitor  has  left  to  it,  except  taxing  the 
costs;  and  are  paid  (it  would  appear  illegally)  by 
some  share  of  the  fees  received.  After  so  many 
dirersof  their  under-clerks  have  of  late  behaved  |  successive  attempts  by  the  Court  to  have  each 


themselves  after  a  bold,  insolent,  rude,  and  dis- 
orderly manner  in  the  Six  Clerks'  Office,  as 
well  towards  their  respective  masters  as  to 
others  the  Sworn  Clerks,  and  to  the  suitors  of 
Ibe  Court  attending  the  dispatch  of  their  busi- 
ness there,  by  unmannerly  and  abusive  Ian- 
^aj(e,  breaking  of  windows,  cutting  desks, 
breaking  down  seats,  throwing  stones  and  other 
things  at  the  said  Sworn   Clerks  and  their 
clients,  whereby,  and  by  making  rude  and  inde- 
cent noises,  they  often  forced  them  to  leave 
Che  said  office,  and  caused  the  same  to  be  shut 
up  in  the  most  ui ual  time  of  bnsinees,  and  when 
the  Oonrt  hath  been  sitting,  to  the  great  scandal 
thereof,  and  damage  of  the  said  Sworn  Clerks 
and  their  clients,  and  contrary  to  the  duty  of 
the  »aid  onder-clerks,  and  the  antient  and 
laudable  osage  of  the  said  office :  and  whereas 
complaint  hath   been  likewise   made  to  his 
Honor,  bv  petition  of  the  under-clerks,  that 
the  Six  Clerks  do  take  and  employ  persons  to 
be  their  waiting-clerks,   who  have  not  been 
articled  clerks,  or  ever  educated  and  employed 
in  the  said  office  j  and  that  several  of  the  Sworn 
Clerks  have,  and  do  not  only  take  more  than 
one  articled  clerk,  which  they,  by  the  rules  and 
orders  of  the  said  Court  for  the  government 
of  the  said  office,  ought  not  to  do,  but  do  like- 
vise  carry  tlie  records  out  of  the  said  office, 
and  cause  the  same  to  he  copied  at  under  rates 
isy  persons  out  of  the  office,  rather  than  to 
sdlow  to  their  under-clerks  their  due  fees  for 
copying  thereof.'    It  was  accordingly,  amongst 
other  thtnirs,  ordered  '  that  no  under-clerk'  in 
the  said  office  shall  from  henceforth  during  the 
time  of  his  clerkship  presume  to  wear  any 
aword,  either  in  or  oat  ot  the  said  office,  wiihin 
the  cities  of  fioridon  and  Westminster,  or  the 
liberties  thereof;  or  to  be  covered,  or  wear  his 
kat  in  the  said  office,  in  the  presence  of  any 
one  of  the  Sworn  Clerks ;  but  that  all  the  said 
vnder.clerks  shall,  during  all  the  time  of  their 
respective  clerkships,  as  well  in  their  masters' 
aeau  as  elsewhere  in  the  said  office,  be  un- 
covered, and  behave  themselves  orderly,  soberly, 
and  with  respect  towards  all  the  said  Sworn 
Clerks  and  suitors  of  the  snid  Court ;  and  in 
case  any  of  the  said  under-clerks  shall  be  idle 
in  the  said  office,  out  of  their  masters'  seats, 
they  shall,  upon  the  admonition  or  command 
of  any  of  the  said  Sworn  Clerks,  immediately 
repair  to  their  masters'  seats^  and  quietly  sit 
and  attend  their  business  there,  from  seven  of 
the  clock  in  morning  in  summer,  and  eight  in 
the  winter,  till  twelve  of  the  clock  at  noon, 
and^  from  two  of  the  clock  in  the  afternoon 
ttntil  such  time  at  night  as  their  respective 
masters  shall  think  fit.' " 


successive  class  of  officers  do  their  duty  in 
person,  it  is  at  last  in  the  main  done  by  gen- 
tlemen who  are  mere  private  persons,  hold  no 
official  situation,  and  are  liable,  in  point  of  law» 
to  be  turned  away  at  any  moment. 

"  An  effort  was  made  on  the  occasion  of  the! 
Chancery  Commissson  of  1825,  by  severe 
eminent  solicitors,  to  get  the  offices  of  Six" 
Clerk  and  Clerk  in  Court  aboliished.  It  wa 
broadly  stated  in  evidence  by  a  lo^icitor  Oj 
celebrity,  that  Mr.  S.  (a  gentleman  whose  min 
had  failed  him)  was  'quire  as  good  a  Clerk  i*^ 
Court  after  he  was  a  lunatic ;'  and  the  expense 
of  the  office  to  the  suitor  was  insisted  on.  The 
commission  stated  they  saw  no  reason  to  inter* 
fere  with  these  offices;  and  they  have  remained 
to  the  present  day.  It  is  now  however  con- 
demned by  the  unanimous  voice  of  the  whole 
profession,  and  its  fall  may  be  shortly  expected. 
At  present,  the  client  has  still  to  use  the  Six« 
Clerk's  name  as  his  attorney.  He  therefore 
pays  his  own  solicitor  for  his  services ;  he  payg 
a  Clerk  in  Court  (and  his  partner,  the  real 
working  agent)  for  letting  the  solicitor  gct»  iu 
his  name,  to  the  Six-Clerk  for  liberty  to  use 
the  Six- Clerks  name,  and  he  pays  the  Six- 
Clerk  for  this  liberty  also.  It  is  mainly  to  the 
existence  of  such  legal  aliuses  as  have  hero 
been  pointed  out,  that  we  must  look  to  account 
for  the  astonishing  fact  that  more  suitors 
annually  applied  to  the  Court  of  Chaucery  for 
aid  100  years  ago  than  do  now.  So  little  does 
personal  talent  affect  the  office  of  Clerk  in 
Court,  that  an  executor  of  a  Clerk  in  Court 
can  sell  the  practice  of  his  testator  to  another 
Clerk  in  Court,  almost  with  a  certainty  that 
not  a  client  will  be  lost,  however  mean  may 
be  the  talents  of  the  purchaser." 


LAW  OF  LIBEL. 

THB  OOVMI68IONBRS'  PROPOSBO  ALTBRA- 
TI0N8. 

Thk  Criminal  Law  Commissioners,  acting  on 

the  grounds  suted  in  their  report  on  this  sub* 

ject,  and  the  principal  parts  of  which  we  have 

laid  before  our  readers,  recommend  the  fol- 

lotving  alterations  in  the  law ; — 

"  We  recommend  that  in  respect  of  per- 
sonal libels,  two  distinct  classes  of  offences 
should  be  constituted.  That  one  of  these 
should  be  founded  on  the  general  principle 
of  protection  to  private  reputation  against 
such  defamatory  imputations  as  we  faUe  as 
well  as  malicious.  That  the  second  should 
be  founded  on  the  principle  already  estab-^ 
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Ikhed  of  proMctiott  to  the  poblic  peace  hj 
preventing  tbe  publication  of  libels  on  pn- 
vaie  persousj  tending  to  the  disturbance  of  the 
peace. 

"  That  in  respect  of  the  former  class,  the 
troth  of  tbe  matter  published,  when  it  either 
directly  or  by  implication  contained  a  charge 
of  tniscnuduct,  should  be  a  bar  to  Ibe  prosecu- 
tion. That  in  cmcs  mthin  the  latter  class,  the 
troth  uf  the  matter  published  should  in  no 
oase  be  available  by  way  of  defence  to  the 
pgblisher  of  the  libel. 

*'  But  that  in  either  case,  and  generally,  evi- 
dence of  the  truth  or  falsity  of  the  matter  pub- 
lished should  be  admissible  where  the  occasion 
of  the  publication  was  a  privileged  one,  such 
as  legally  to  raise  the  question  as  to  the  actual 
intention  of  the  defendant  whether  he  acted 
b^niflde  in  reference  to  the  particular  occa- 
sion, or  wi^  an  actually  mahcioaa  intention 
independently  of  the  occasion. 

**  That  none  but  a  party  defamed,  or  some 
other  person  with  his  consent,  should  tie  aU 
lowed  to  prosecute  for  the  publication  of  a 
Ubel  alleged  to  be  false. 

''The  grounds  for  these  suggestions  have 
already  been  adverted  to.  As  regards  the 
first,  it  has  already  been  observed  that  tbe 
present  avowed  foundation  of  the  Criminal 
Law  in  the  case  of  personal  libels  is  too  nar- 
row, as  being  confined  in  its  object,  principally, 
if  not  solely,  to  the  protection  of  the  public 
ycace  $  we  think  that  it  ought  to  be  extended 
to  the  protection  of  reputation  as  a  valuable 
priTate  possession,  against  a  malicious  injury, 
the  remedy  afforded  by  a  civil  action  to  recover 
damages  being  wholly  inadequate  to  afford  the 
protection  which  is  necessary. 

"  The  natural  consequence  of  inch  an  ex- 
tension of  the  law  is  the  commensurate  ad- 
mission of  the  truth  of  tbe  alleged  libel  by  way 
of  justification ;  the  extension  is  founded  on 
the  notion  of  injury  to  private  character,  and 
AD  such  injury  exists,  at  least  none  such  u  re- 
quires restraint  by  the  Criminal  Law  with  a 
view  to  protect  character,  where  the  imputa- 
tion is  trae,  although  it  may  still  be  necessary 
that  such  libels  should  be  restrained,  9mk  modo, 
for  a  different  purpose,  viz.,  the  protection  of 
the  public  peace.  The  truth  of  tbe  matter 
published  ought,  therefore,  to  be  a  bar  where 
the  publication  within  the  first  of  the  above 
classes  is  allmd  to  be  faite  as  well  as  mali- 
cioos.  A  different  role  in  respect  of  libels 
held  to  be  criminal  on  the  principle  of  protec- 
tion to  reputation,  would  be  inconsistent  with 
the  law  which  provides  a  civil  remedy  for  such 
an  injury  {  that  law  denies  the  remedy  where 
the  imputation  is  true,  either  because  no  in- 
jury is  sustained,  or  because  it  would  be  con- 
trary to  sound  policy  to  award  a  remedy  in 
such  instances,  according  to  the  celebrated 
response,  Peccmhi  nacenHuM  noki  eue  et  ^par- 
tert  ft  wpedire*  These  principles,  whether 
thty  ought  to  prevail  separately  or  con  June- 
tively,  apply  equally  lo  protection  through  the 
iBedium  of  peoal  restraint. 

"We  see  no  objection  in  such  cases,  asid  so 
far  aa  concerns  peftonal  libclo,  to  allow  the 


truth  to  be  a  bar,  88  in  the  caie  of  aekii  ac- 
tion. 

**  Where  the  contents  of  the  libel  mrt  noi 
alleged  to  be  false,  but  it  is  written  with  iatcac 
to  provoke  another  to  commit  a  breach  of  tbe 
peace,  or  where  its  terms  are  such  as  naturally 
and  immediately  tend  to  a  breach  of  tlie  public 
peace,  it  seems  to  us  that  tbe  truth  of  tbe  con- 
tents of  tbe  libel  ought  not  to  constitute  a  bar 
to  the  indictment.  This  stands  on  the  princi^ 
pie  recogniaed  by  the  present  law— it* is  ea- 
sential  to  public  peace  and  tranquillity  to  pro- 
vent  their  disturbance  by  the  unneceasary  pah- 
lication  even  of  that  which  is  true :  troth  itaell 
ought  not  to  be  made  use  of  as  a  colour  and 
pretence  for  wreaking  private  malice  and  pro- 
ducing public  disconl. 

''A^ain,  it  seems  to  us  that  in  all  caaea 
where,  on  its  lieiog  admitted  or  proved  that 
the  party  published  the-  alleged  libel  on  soiee 
occasion  or  under  circumstances  recognised 
by  the  law  as  affording  a  qualified  justification, 
dependent  cm  the  question  whether  he  acted 
honestly  and  bondjuh^  in  reference  to  the  oc- 
casion, or  mMJMe^  and  out  of  UBcre  malice, 
the  truth  or  falsity  of  the  alleged  libel  ought 
to  be  admitted  in  evidence,  the  better  to  ena- 
ble the  jury  to  decide  on  the  real  motives  and 
intention  of  the  party.  It  is,  we  think,  plainly 
inconsistent  that  in  the  first  place  the  innocence 
or  guilt  of  the  partv  charged  with  Ubel  should 
be  made  to  depend  on  the  actual  disposition 
of  mind  and  intention  at  the  time  of  publicn* 
tion«  and  yet  that  one  of  tbe  beat  and  surest 
tests  for  deciding  that  fact  should  be  withheld 
from  the  consideration  of  the  jury.  It  is  ob- 
vious that  to  exclude  sueh  evidence  must  often 
occasion  the  conviction  of  the  innocent,  and 
still  more  frequently  the  acquittal  of  the  guilty  ; 
no  evidence  can  possibly  be  more  cogent  to 
show  that  the  party  was  actinj^  mali  /&thaa 
the  fact  that  he  knew  that  the  mjurioua  matter 
published  was  false. 

"  These  provi»ions,  we  may  observe^  seena 
to  unite*  so  far  as  union  is  practicable,  the  an- 
cient with  the  modern  law  in  respect  of  per- 
sonal liliels,  and  at  the  same  time  remove  an 
unseemly  anomaly  to  the  general  rales  and 
principles  of  the  law  of  evidence. 

••  Fnmnom  far  proiecti^g  the  editor  q^  m 
newepaper,  4^.,  wko  dieolm&t  tie  nmme  ^f  tie 
amtkor  andfiubiuker  mtkmtt  attuel  aHdke.-^We 
further  recommend  that  it  should  be  compe- 
tent to  any  person  responsible  U  editor,  pub- 
lisher, or  otherwise,  of  any  newspaper  or  other 
periodical  work,  ettker  before  or  after  any 
prosecution  commenced  againat  him  in  respect 
of  any  personal  libel  contained  in  sock  work, 
to  disclose  to  the  party  libelled  tbe  nanM  of 
the  author  of  the  libel,  and  to  sup^y  him 
with  such  evidence  as  osay  be  sufficient  to 
prove  the  fact,  and  in  case  auch  disclosure 
shall  be  made  and  proof  be  given  after  such 
prosecution  comnieneed,  then  to  nay  or  ten- 
der to  the  proHCtttor  tbe  costs  of  the  proaecn. 
Uoo  then  incurred ;  and  that  if  such  prosecu- 
tor shall,  after  such  disclosure  msde  and  evi- 
dence supplied,  atid  in  case  snch  disclosure 
^  be  not  made  and  evidence  supplied  before  the 
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comnei^eiiifiat  of  tbci  proneeutfoD,  ako  after 
Ien4«c  of  «mc|i  expense,  proceed  with  the 
prosecution,  (Ue  defeadant  op  proof  of  those 
fftou,  thali  be  eatiiled  to  au  avquittal,  unless 
the  pruseoutor  shttU  proTe  that  the  deft^ndant 
pal>iislied  out  of  actual  malicA.  Aod  that  in 
case  the  prosecvtion  shall  be  forborne  or  sus- 
p«iided  by  such  prosecutor,  and  he  shall  by  the 
lAoams  of  the  evidence  supplied  prosecute  the 
author,  whose  name  shall  have  been  disclosed, 
ike  party  so  having  di«clus«d  (he  author's  name 
shall  not  be  liaide  to  any  pro^jecution,  none 
having  been  commenced  at  the  time  of  such 
disclosure  or  iofornation,  or  to  any  further 
proaeoatioB,  in  case  of  a  prosecution  suspended 
as  «furesai4i,  unless  the  disclosure  made  and 
evidence  supplied  shall  be  insufficient  to  occa- 
sion tlui  conviotion  of  the  party  whose  name 
•ball  hafe  been  so  disclosed.  And  that,  in 
case  of  failufe  from  the  iostifficieoey  of  the 
evideoee  so  supplied,  the  prosecutor  shall  be 
entitled  to  commence  a  prosecution,  or  to 
continue  a  prosecution  already  commenced 
agaiaat  audi  original  publis)ii;r,  and  to  recover 
frons  him  the  costs  ot  such  ineffectual  prose- 
cutioa. 

"  We  found  (bis  recomu^andation  upon  the 
foUoiriBg  grounds : — 

"It  vefy  frequently  happens  that  a  party 
responsible,  or  the  editor  or  publisher  of  a 
newspaper  or  periodical  work  containing  news, 
may,  through  inadvertence,  without  any  ma- 
licious motive,  publish  libellous  matter.  The 
iojuffious  quality  of  the  libel  may  frequently 
depwd  on  circumstances  to  which  be  is  an 
entire  stranger.  In  such  cases  it  is  obviously 
politic  that  the  real  author  of  the  calumny 
should  be  made  responsible  for  his  misconduct, 
and  that  the  instrument  of  publication,  aj^ainst 
whom  no  cfaarfife  of  personal  ill-will  or  malice 
is  made,  bhuuld  not  oe  furiher  amenable.  On 
the  other  hand,  where  the  parly  so  responsible 
was  himself  actuated  l>y  malicious  feeling  in 
publishing  the  libel,  he  ought  not,  we  con. 
ceive  to  l>eanovyedto  discharge  himself  merely 
by  disclosing  the  name  and  furnishing  the 
means  of  convicting  an  oslensible  author  of 
the  libel;  there  would  l>e  danger  of  collu- 
sion, and  a  publisher  actuated  by  malicious 
motives  in  propagating  the  calumny  suguested 
by  aBot her  ought,  we  think,  to  be  dealt  with  as 
a  priucipal  in  effecting  the  injury. 

"  Some  recommendations  of  minor  import- 
ance will  be  found  in  the  Digest  and  notes. 
It  will  be  observed,  that  the  above  suggestions 
are  conined  to  personal  libels.  To  what  ex- 
teat  the  truth  is  material  upon  a  charge  of  a 
political  libel  on  the  admmistration  of  the 
government,  reflecting  on  the  conduct  or 
measures  of  public  functionaries,  is  a  question 
of  importance,  which  properly  belongs  to  the 
class  of  offences  against  the  state.  Such  libels 
coasl»t  more  usually  in  intemperate  and  in- 
flamiiiatorv  comments,  than  on  any  false  alle- 
j(atioiio/ facts.  Mere  assertions  as  to  puldic 
measores  which  are  false  in  point  of  fact,  can 
seldom  be  of  any  real  importance ;  all  such 
acts  are  usually  of  public  notoriety,  and  false 
statements  arc  easily  contradicted  and  refuted 


,  by  means  of  tb^  public  press.  It  appears  to 
us,  however,  that,  independently  of  any  con- 
siderations of  this  nature,  proof  of  the  truth 
of  any  such  allegation  ought  not  to  be  allowed 
to  operate  in  bar  of  any  charge  of  such  an 
offence;  for,  although  the  fact  be  true,  the 
publisher  may  still  be  guilty  of  a  malevolent 
mtention  to  injure  society  by  defaming  the 
government.  The  truth,  we  think,  ought  no 
more  to  be  allovyed  to  operate  as  a  complete 
defence  in  such  a  case,  than  when  a  personal 
libel  is  published  with  intent  to  provoke  the 
p  irty  reflected  on  to  a  breach  of  the  peace. 
The  question,  however,  whether  on  a  charge 
for  a  political  libel,  evidence  of  the  truth  ought 
to  be  admitted,  with  a  vJew  to  negative  a  ma- 
terial fact  of  the  charge,  viz.,  the  intention  to 
bring  the  government  into  hatred  or  contempt, 
is  one  of  a  different  nature  :  the  truth  ouglit, 
we  think,  for  that  purpose  and  that  only,  to 
be  admitted.  Prosecutions,  however,  for  such 
libels  are,  as  we  have  observed,  more  usually 
founded  on  violent  language  and  comments 
than  upon  any  mis-statements  of  facts.  The 
question  whether  such  remarks  are  made  in  a 
seditious  and  malicious  spirit  for  the  purpose 
of  defaming  the  government,  or  are  made  6ond 
^e  in  the  exercise  of  that  riglit  to  discuss  and 
criticise  the  conduct  and  measures  of  public 
functionaries,  which  is  the  undoubted  privi- 
lege of  the  subject,  does  not  admit  of  proof 
liy  evidence  as  a  matter  of  fact.  We  may 
further  observe  in  this  place,  that  the  question 
whether  the  truth  in  such  cases  shall  be  ad- 
mitted to  the  limited  extent  stated  in  proof  of 
the  animus,  does  not  alter  or  qualify  tue  defi- 
nition of  the  offence,  1)ut  is  more  properly  a 
question  of  evidence  to  be  considered  unaer 
the  head  of  proceed ure. 

'*  Crhmnul  information, — The  sulyect  of 
proceeding  by  criminal  information  will  more 
properly  tall  under  the  head  of  process.  We 
may  here  however  observe  that  this  course 
of  proceeding  seems  at  all  events  to  call  for 
some  modification.  We  think  that  if  the  pro- 
secutor be  allowed  to  state  the  falbity  of  the 
imputation  as  a  ground  for  the  apnlicatioo, 
the  defendant  ought  to  be  allowed  to  give 
evidence  upon  the  trial  of  the  truth  of  the 
alleged  defamation.  We  think  also  that  if 
this  mode  of  proceeding  be  productive  of  pe- 
culiar advantages,  it  ought  to  be  rendered 
more  generally  available. 

"After  having  attentively  considered  the 
grounds  upon  which  the  criminal  law  of  libel 
at  present  stands,  and  traced  the  causes  which 
have  given  rise  to  objections  against  that  law, 
and  having  subn^itted  what  appears  to  us  to  be 
the  most  expedient  course  for  obviating  those 
objections  and  removing  existing  prejudices, 
we  deem  it  to  be  proper  to  state,  on  the  other 
hand,  such  objections  as  suggest  themselves 
to  us  against  any  deviation  from  the  present 
rules  and  practine  of  the  law  of  libel.  We  do 
this  for  the  purpose  of  drawing  attention  to 
every  view  of  the  subject  which  occurs  to  us, 
and  also  for  the  purpose  of  inviting  and  pro- 
curing, so  far  as  we  are  able,  such  critical 
remarks  from   experienced  persons  as  may 
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tetve  either  to  confirm  us  in  oar  omi  fiews,  or 
as  uiay  sufrj^est  something  more  desirable,  or 
sbow  that  the  present  state  of  the  law  on  this 
subject  is  such  as  to  require  no  alteration. 
The  main  distinction  whicn  we  propose  is  this, 
viz.,  to  constitute  two  classes  of  offences  as 
regards  personal  libels — the  one  founded  on 
the  principle  recognized  by  the  existing^  law — 
the  preservation  of  the  public  peace,  the  other 
on  a  principle  of  protection  to  reputation  ana- 
logous to  that  of  securing  property,  or  any 
other  valuable  right,  from  malicious  injury. 
It  would  be  a  necessary  consequence  of  this 
distinction  that  the  truth  of  the  alleged  libel 
could  not  be  admitted  as  a  bar  to  the  former 
charge,  but  ought  to  be  so  admitted  in  answer 
to  the  latter.  It  may  be  objected  that  if 
this  were  so,  it  would  rarely  happen  that 
any  one  whose  character  had  been  assailed 
would  prosecute  for  a  libel  within  the  first 
class,  as  merely  tending  to  a  breach  of  the 

{leace.  For  if  the  imputation  contained  in  the 
ibel  were  false,  the  aggrieved  party  would  of 
course  endeavour  to  vindicate  his  reputation 
by  giving  the  aggressor  the  opportunity  of 
proving  it  to  be  true-^he  would  therefore 
proceed  against  him  for  having  published  a 
false  libel.  If,  on  the  other  hand,  the  imputa- 
tion were  true,  still  the  party  reflected  on 
would  l>e  little  likely  to  prosecute  merely  for 
the  endcttvour  to  excite  to  a  breach  of  the 
peace,  such  a  course  would  naturallv  be  con- 
strued into  an  admission  that  the  charge  was 
true,  and  it  would  be  inferred  that  he  dared 
not  venture  to  challenge  inquiry  upon  the  sub- 
ject. It  must  be  admitted  that  this  would  be 
the  probable  consequence.  What  degree  of 
importance  is  to  be  attached  to  that  con- 
sequence is  another  Question.  As  regards  the 
party  really  guilty  of  the  imputation,  the  ob- 
jection  is  weik  :  being  guilty  he  can  have  no 
real  claim  to  protection  in  respect  of  character, 
and  were  he  really  placed  in  a  situation  of 
hardship  or  difficulty,  yet  as  that  would  be  a 
consequence  of  his  own  delinquency,  it  could 
afford  no  reason  for  withholding  i>rotection  to 
those  whose  characters  deserved  it.  As  con- 
cerns the  public,  the  consideration  would  be 
of  little  importance ;  although  the  party  re- 
flected on  declined  to  prosecute,  any  other 
person  would  be  at  liberty  to  do  so  were  it 
necessary,  with  a  view  to  the  interests  of  the 
public;  and  it  is  probable  that  the  public 
would  derive  greater  beneOt  from  the  exposure 
of  delinquency,  than  loss  from  any  apprehen- 
sinn  of  danger  to  the  public  peace.  We  have 
further  to  observe  that  whatever  danger  or 
inconvenience  is  likely  to  flow  from  this  source 
already  exists.  Any  inference  of  guile  which 
might  be  made  from  the  election  of  a  party 
lihelled  to  pursue  a  course  which  excluded 
proof  of  the  truth  of  the  fact,  rather  than  one 
which  admitted  such  an  inquiry,  may  even 
now  be  made,  from  the  election  to  prosecute 
by  indictment  rather  than  proceed  by  action 
or  criminal  information.  Again,  the  distinc- 
tion proposed  would  render  some  restriction 
necessary  in  regard  to  the  prosecutor.  It^ 
'  might  be  attended  with  great  inconvenience  if 


any  one  were  allowed  to  prosecute  in  respect 
of  the  private  offence  except  the  party  in- 
jured, or  some  one  acting  under  his  authority ; 
for  otherwise  thel-e  might  be  great  danger  to 
the  character  of  an  individual  by  means  of  a 
collusive  prosecution.  If  A.,  a  stranger,  couki 
prosecute  B.  for  an  alleged  libel  on  the  cha- 
racter of  C,  who  was  no  party  to  the  proceed- 
ing, and  B.  were  entitled  to  set  op  a  justifica- 
tion of  the  truth  of  the  alleged  libel,  great  in- 
justice, it  is  plain,  might  be  done  to  €.,  (who 
had  no  means  of  becoming  party  to  the  proceed- 
ing,) either  from  ignorance  of  the  facts,  or 
from  actual  collusion.  The  adoption  of  such 
an  alteration  would  therefore  render  it  expe- 
dient that  it  should  be  accompanied  by  some 
provision  for  the  purpose  of  excluding  any  in- 
convenience of  this  nature.  Such,  we  appre- 
hend, may  easily  be  made;  it  would  consist 
principally  in  confining  the  power  of  prose- 
cuting in  respect  of  the  false  libel,  or  of  the 
injury  to  reputation,  to  the  pnrty  defamed,  or 
some  other  person  who  should  prosecute  with 
his  consent.  It  might  perhaps  further  be  ad- 
visable to  provide  that  no  one  should  prose- 
cute for  the  more  general  offence  in  respect 
of  the  injury  to  the  public  peace  without 
giving  previous  notice  to  the  party  injured,  in 
order  to  give  him  an  opportunity,  if  he  chose 
to  do  so,  of  becoming  the  prosecutor." 


BXAMINATION  FOR  THE  DEGREE  OF 
BACHELOR  OF  LAWS  AT  THE  LON- 
DON UNIVERSITY. 

Thursday,  November  25,  1841. 

Ejpaminer,  Mr.  Grayxs. 

Afarning  Ejpaminathn* 

COMMON  LAW. 

I. — 1.  In  what  cases  may  a  married  womao 
sue  at  law  without  her  husband  ?  2.  In  what 
cases  mntt  the  husband  and  the  wife  be  co- 
plaintiffs?  3.  In  what  cases  has  the  husband 
an  option  of  suing  with  or  without  his  wife  ? 
4.  What  is  the  practical  effect  of  unnecessarily 
makinii:  the  wife  a  co-plaintiff? 

II.  What  are  the  provisions  of  3  &  4  W.  4, 
c.  42,  respecting  pleas  in  abatement,  (a)  for 
non-joinder  of  persons  as  co-defendants,  (6) 
for  misnomer  ? 

III.  I .  Explain  the  law  of  accord  and  satis- 
faction ;  2.  What  is  le^al  set-off?  3.  Is  evi- 
dence of  set-off  admissible,  without  plea,  after 
notice  ? 

IV.— 1.  WTiat  is  a  sufficient  tender?  2.  In 
what  cases  may  actual  tender  be  dispensed 
with  ?  3.  In  what  cases  of  unliquidated  da- 
mages may  a  ten<ier  of  amends  be  pleaded? 

V.  Of  what  instruments  must  pro/ert  be 
made  in  pleading  ? 

VI.  In  what  cases  is  it  requisite  that  a  plea 
should  conclude,  {a)  to  the  country,  {6)  with 
a  praver  of  judgment? 

\ll.  State  the  resolutions  in  Crogate*$  eate, 
8  Co.  66,  as  Co  replications  de  ittjurid,  and  show 
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bow  their  application  has  been  extended  by 
the  operation  of  the  new  mlcs  of  pleading. 

Vll. —  I.  In  what  cases  of  actions  for  words 
is  it  necessary  to  allege  special  damage }  2.  In 
what  cases  is  it  allowable  to  do  so,  but  not  ne- 
cessary ?  3.  When  is  the  allegation  traversable  ? 
4.  Can  special  damage  be  given  in  evidence 
withciut  an  allegation  of  it  in  pleading  ? 

IX. — 1.  What  is  sufficient  evidence  of  the 
dishonour  of  a  bill  of  exchange?  2.  Under 
what  circumstances  is  notice  of  dit^honour  dis- 
pensed with?  3.  Wlien  the  circumstances 
amount  to  such  dispensation,  is  proof  of  them 
admissible  in  evidence  under  the  usual  aver- 
ment of  notice  having  been  given  ? 

X. — 1.  What  is  the  mode  of  proceeding  in 
order  to  outlaw  a  defendant? 
.  XI.— I.  In  whst  cases  does  a  verdict  for  the 
plaintiff  not  carry  costs  ?  2.  In  what  cases  is  a 
certificate  of  the  judge  necessary  to  entitle  the 
plaintiff  to  costs?  3.  In  what  cases  may  the 
plaintiff  be  deprived  of  costs  by  the  judge's 
certificate? 

XII. — I.  To  what  cases  is  (a)  repleader,  (A) 
vemhre  de  m&vo,  applicable?  2.  What  authority 
has  a  court  of  error  in  awarding  (a)  repleader, 
(/')  venirg  de  notf*»^  in  proceedings  (a)  out  of 
the  superior  courts,  (A)  out  of^the  inferior 
courts? 

XIII  —1.  For  what  injuries  committed  out  of 
£ngland  can  an  action  be  maintained  here? 
2.  In  what  cases  can  crimes  committed  out  of 
England  be  punished  here  ? 

XIV. — 1.  How  may  a  foreign  Judgment  be 
rendered  available  here  ?  2.  in  what  cases  is  a 
foreign  judgment  recognized  as  conclusive  in 
the  courts  ^  thb  coimtry  ? 

AJtemwm.  Emammatton, 

I.— 1.  In  what  cases  may  an  action  of  debt 
or  an  action  of  assumpsit  be  brought  at  the 
option  of  the  plaintiff  ?  2.  In  what  cases  will 
debt  lie,  and  not  assumpsit?  3.  In  what  cases 
win  assumpsit  lie,  and  not  debt  ? 

II.  In  what  cases  may  money  paid  in  conse- 
quence of  an  illegal  agreement  be  recovered  in 
assumpsit? 

III. — 1.  When  may  an  action  be  maintained 
on  a  quantum  meruit  for  work  done,  though 
not  in  conformity  with  a  special  agreement  ? 
2.  In  such  cases  what  is  the  measnre  of  the  da- 
mages to  be  recovered  by  the  plaintiff? 

IV.  When  a  special  contract  has  been  en- 
tered into  between  two  persons,  in  what  cir- 
cainstaoces  can  one  of  them,  not  baring 
entirely  performed  his  part  of  the  agreement, 
bring  Ca)  a  special  action  of  assumpsit,  (A)  an 
action  of  indebitatus  assumpsit,  against  the 
other? 

v.— 1.  Has  a  debtor,  owing  money  on  se- 
veral accounts,^-^.  g'.  on  debts  carrying  in- 
terest and  on  debts  not  carrying  interest — a 
right  in  all  cases  to  select  the  account  to  which 
payments  made  b^  him  shall  be  applied  ?  2.  If 
this  right  exists  in  any  case,  within  what,  if 
any,  limits  of  time  is  it  circumscribed  ?  3.  Is 
circumstantial  evidence  of  specific  application 
hf  the  debtor  within  due  timeJn  any  case  ad« 


missible?  4.  Where  a  payment  has  been  made 
without  any  soecific  application,  expressly  de- 
clared or  evidenced  by  circumstances,  on  the 
part  of  the  debtor,  does  the  law  malce  any  pre- 
sumption as  to  his  intentions,  or  does  it  leave 
the  application  in  all  cases  to  the  payee  ? 

VI. — 1.  In  agreements,  what  provisions  in 
restraint  of  trade  are  allowable?  2.  Is  it  ne- 
cessary that  there  should  be  an  adequate  consi- 
deration for  the  restraint  ? 

VII.  In  what  cases  is  eridence  of  usage  ad- 
missible to  explain  or  add  to  a  contract  ? 

VIII.  Explain  the  differences  between  an 
action  for  false  imprisonment,  and  an  action 
for  malicious  arrest. 

IX.  Under  what  circumstances  is  (a)  a  peace 
officer,  (6)  a  private  person,  authorized  to 
arrest  without  warrant,  {a)  for  felony,  (jb)  for 
misdemeanour  ? 

X. — I.  If  an  officer  has  a  warrant  to  arrest 
a  man  (a)  for  felony,  (6)  for  misdemeauour^ 
under  what  circumstances  is  he  justified  in 
breaking  into  the  house  of  such  person  ?  2.  In 
whbt  ca«es  under  a  warrant  against  one  man, 
may  the  house  of  another  be  broken  into? 
3.  What  circumstances  justify  the  breaking  into 
a  house  under  the  authority  of  a  search  war- 
rant? 

XI.  Mention  some  of  the  most  important 
principles  of  the  law,  as  altered  by  recent 
enactments,  with  respect  to  felonious  injuries 
to  the  person  not  amounting  to  murder. 

XII.  What  is  the  meaning  of  the  word 
"malice*'  in  relation  («y)  to  murder,  (fi)  to 
malicious  injuries? 

XIII.^1.  Wherein  does  the  offence  of  cheat- 
ing consist  at  common  law?  2.  Describe 
the  nature  of  the  offence  of  obtaining  goods 
under  false  pretences  ? 

XIV. — 1.  Define  and  class  (a)  principals; 
ib)  accessories.  2.  In  what  ways  may  receivers 
of  stolen  goods  be  proceeded  against  ? 

XV.  State  the  practice  with  respect  to  the 
admission  of  accomplices  to  give  evidence. 

XVI.  In  what  cases  are  the  costs  of  C«)  pre- 
liminary proceedings;  {b)  the  prosecution, 
allowecf? 


Mr.  SERJT.  TALFOURD'S  ADDRESS 

ON  THK 

DISTRIBUTION  OF  LEGAL  HONOURS. 

We  recently  gave  some  of  the  Questions  at 
tha  Examination  for  the  degree  of  Bachelor  of 
Laws  at  the  London  University,  and  in  the 
present  number  have  continued  them.— We 
now  also  gladly  avail  ourselves  of  the  oppor- 
tunity of  making  the  following  extracts  from 
the  eloquent  address  of  Mr.  Serjt.  Talfourd, 
who  presided  at  the  distribution  of  Prizes  and 
Certificates  of  Honor  at  the  University  College. 
The  learned  Serjeant  sidd, 

'*  It  is  now  my  duty,  as  it  is  my  privilege,  to 
address  you  upon  the  gratifying  spectacle  we 
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hsft  jttst  wttaened.    lll^tfaoiit  enmlatk^  the 

SrofesnoBal  modevty  ef  thoie  loeoeisfiil  can-* 
idates  for  honoun  in  the  department  of 
legal  study,  who,  throngfa  diffidence,  declined 
to  appear  before  you  to  receive  the  prizes  they 
have  achieved,  I  assure  you,  I  feel  it  no  easy 
task  to  address  you;  because  I  am  aivare  that 
the  testimony  of  vour  approving  looks  and 
generous  applause,  bestowed  on  the  announce* 
ment  of  the  successes  of  these  youthful  aspirants 
is  far  more  influential  and  affecting  as  a  reward 
of  their  studious  toil  and  a  stimulus  to  future 
exertion,  than  any  observations  which  I  could 
maJce,  if  I  were  master  of  the  most  impressive 
language. 

**  In  the  midst  of  the  congratulation,  and  the 
hopes  which  prevail  among  those  who  surround 
me,  I  confess  with  regret  that  I  look  on  Col- 
legiate Institutions  with  a  stranger's  love.  It 
was  not  my  fortune  to  be  in  my  youth,  a  par- 
tdker  of  the  enjoyments  and  the  benefits  which 
are  accorded  to  those  who  pass  beneath  their 
sha<k>w,  a  season  of  wholesome  and  happy  pro* 
bation,  before  they  enter  on  the  cares  and 
anneties  of  manhood.  But  I  hanre  always  felt 
that  these  august  establishments,— 4he  nurse- 
ries of  genius,-— the  conservators  of  taster-'the 
fortresses  of  learning, — diffused  blessings  ex- 
tending' far  beyond  the  circle  of  those  who  have 
completed  the  aeoompliskments  of  youth  within 
their  precincts ;  as  you  gratefully  fed  in  the 
Professors  they  have  given  to  you.  I  have 
often  thought  with  delight---unmmgled,  I  trust, 
with  envy— on  tbe  gloriouiB  associations  which 
have  been  cherished  in  our  two  gnsX  English 
Universities  ;  on  the  friendships  cemented ; 
on  the  noble  ambitions  exdted;  and  of  the 
imperishable  recollections  stored  within  their 
shelter.  In  no  spirit  of  sectarian  jeaiottiv, 
with  no  feeling*  of  hostility  to  those  venerable 
seats  of  leanung,  were  the  deep  foundatioBS  of 
tMs  in  stttution  laid .  Its  founders  were  promp- 
ted to  their  good  work  by  a  sense  ol  the  bkss- 
ings  which  had  been  thus  dispensed  for  ages  to 
a  limited  class ;  by  the  denre  that  these  bless- 
ings should  be  yet  more  widely  extended ;  that 
they  should  be  attfdnable  by  youths  who  covkl 
not  boast  of  great  wealth  or  lofty  parentaj^e ; 
and  be  open  to  all,  without  distinction  of  party 
or  of  creed !  Happily  for  mankind,  the  oqpects 
which  collegiate  education  embraces,  belong 
exclusively  to  no  station— to  no  party-*-Co  no 
class — ^but  are  free  as  die  excursions  of  science' 
or  of  faucy,  and  as  the  wishes  and  affections  of 
the  human  heart.  Wisely  was  it  iudged,  that 
in  this  great  czt]^— the  capital  of  an  empire 
embnicMg  evtfy  variety  of  climaie,  soil, 
chaxBQter,  opinion,  yet  more  dignified  as  the 
central  seat  of  a  Literature  extending  to  the 
utmost  boundaries  of  human  society,  refininff 
the  dense  populatkm  of  crowded  towns,  and 
expanding  m  trackless  wilds,  and  as  the  sturdy 
arm  levels  the  American  forest,  peopling  the 
groves  that  it  reveals  vrith  vismms  of  Manty 
which  Its  own  genius  has  <*reated— that  in  this 
mighty  heart  of  England  and  England's  litera- 
ture, a  College  of  London's  own  should  open 
its  portals  to  the  free  enterprise  of  the  sons  of 
her  citizens.  Yet  not  for  them  ahme,  but 
for  all  * 


* ...«•,  «wlio  speak  the  tongue- 

That  Shakespear  ^poke;   the  iaixh  and 

morals  hold 
That  Milton  held/ 

should  a  College  be  open  to  extend  and  to 
apply  the  triumphs  of  that  language  whicb 
promised  to  those  immortal  poets  an  audience, 
few  in  number  compared  to  those  crowding 
nations  who  now  rejoice  to  speak  it,  and  with 
it  to  exult  in, their  mil e. 

•        '  •  • 

"  In  adverting  to  the  peculiar  benefits  which 
may  be  enjoyed  in  this  institution  by  youths 
who  are  destined  for  the  profession  to  which 
I  have  the  honour  to  belong,  I  feel  that  I  have  a 
right  to  exult  in  it  here,  in  this  institution,  whicli 
has  so  largely  engaged  the  generous  aid  of  both 
its  branches ;  which,  with  reference  to  the  har» 
has  attracted,  though  nothing  could  limit  or  ab« 
sorb,  the  mighiv  energies  of  that  illustrioiu 
noblemkn  {Lord  Broughum),  whose  Chair  I 
now  have  the  high  honour  to  occupy  i  aa4 
which,  among  the  solicitovs  who  have  watched 
its  progress  and  contributed  to  itasupport»  cfts 
distmgttish  the  honest  name  of  Jfonmth^t^ 
BruHfirett,  who  has  safely  and  wisely  and  noblj 
invested  no  small  portion  of  the  earnings  of 
his  honourable  career  to  invest  it  ivith  st&ility 
and  power.  Whichever  branch  of  that  pro- 
session  may  attract  the  student,  who  may  de- 
sire to  pursue  his  studies  amidst  the  commrta 
and  the  virtues  of  home,  he  will  find  the  best  in* 
itiationin  some  course  of  mental  discipline,  like 
that  over  which  your  excellent  professors,  my 
friends  Graves  and  Carey,  presiae.  Before  he 
enters  on  a  maze  of  bewildering  subtleUes— ^ 
before  he  encounters  the  mass  of  statutes  apd 
decisions  which  may  well  appal  the  moat 
anient  and  industrious  arrant — it  is  well  that 
he  should  trace  tbe  principles  of  our  law  in  the 
antiquity  of  its  history,  which  confer  on  it  the 
dignity  of  a  scieocCf  and  which»  so  far  from 
impecnng  his  more  practical  and  minute  re- 
searches, will  give  to  them  a  meaning  and  a 
guide.  Thus  ne  vrill  escape  that  contracting 
and  Ittrdening  influence  which  mere  techni? 
calities,  regsrded  only  in  reference  to  their 
immediate  results,  must  exercise  on  the  most 
inijrenious  nature,  llius  will  be  acquire  those 
hwits  of  strenuous  industry — not  a  mere  labo- 
rious oecupatk^n  of  time,  but  a  steady  progress 
from  thouff ht  to  thought*— which,  far  more  than 
brUUant  tuent,  constitute  the  means  of  success 
and  of  its  attendant  honours.  Let  no  one  who 
enters  thus  on  this  great  study  bedisheuteaed 
b^oause  its  first  lalxNirs  are  painful ;  the  sense 
of  progress  will  soon  give  the  sense  of  pleasure  ; 
aad  the  mind,  by  continuous  exercise  in  one 
laborious  employment,  will  feel  life  itself  grow 
imo  a  nobler  identity  as  it  is  connected  and 
amassed  by  a  single  aim.  Far  better  is  it  thus 
to  engage  in  one  arduous  pursuit,  and  to  look 
patiently  to  the  distant  future  for  its  reward, 
than  to  fritter  youth  away  in  search  of  the  petty 
excitements  of  premature  literary  disUnctioi^ 
in  which  so  many  generous  spirits  have  been 
wasted — to  feel  existence,  not  as  a  succesakMi 
of  sparking  drops,  but  as  a  continuous  atccam.*' 
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The  Mkminf  are  ttte  Btnies  of  the  raecess- 
falcuididatea?'^ 

IKOLISB  LAW. 

P.  Si^otd  Care^,  J.  M.  Profmmr. 

OutUntt  fif  Pfimie  /ktiv.— ^Prize  and  I  at  eert. 

'^— Nsthaiiiel  W.  Bromley,  of  London. 
2iid  Certiicate.— Thomas  Jacob  Freeth,  of 

London, 
drd        ditto      *  John    Dendy    Sadler,    of 

Honham. 
4di        ditto      — Samuel  MuIleDfi,  of  London. 
5th        ditto      — ^lliomas  Spencer  Cope,  of 

London. 

Criaunal  A«ir.'^Price  and  lit  Ort.-^Thomas 

Jacob  Freetii, 
2d  Certificate.^John"P.  Sadler. 
3Td     ditto     — N.  W.  Bromley. 
4ch     ditto     — S.  Mullens. 

L0W  c/ CoMirttc49.^l&%  Prize  and  Ist  Cert/^ 

N.  a  Bromley. 
2d  Prize  and  2d  Cert.*— T.  J.  Freeth. 
dd  Cenilicata.'-J.  D.  Sadler. 
4th     ditto     — S.  Mullens. 
6ch     ditto     -—Stephen  Camp,  of  London. 
6th     ditto     — T.  S.  Cope. 

JUEISPRCDEIirCB. 

IiOertMthiUii  Law,-^lt(t  Prize  and  Ist  Cert. — 
James  Stansfield,  of  Hali&x^  Yorkshire. 

2d  Prize  and  2d  Cert. — Frederick  Thompson, 
of  London* 

3d  Prize  and  dd  Cert.— Charles  J.  Foster,  of 
Cambridge. 

4th  Cert.— iNot  dwmed.) 

Lm^  9f£nglisk  Citrit  ^f  Equity. ^Prizt  and 

Iff  Cert.— C.  J.  Foster. 
2d  Certificate.— Stephen  Camp. 
3d     ditto     —Thomas  Jacob  Freeth. 
Hiiiorjf  of  Rdrntm  Z^oir.— Ist  Prize  and  Ist 

Cert  —Sidney  Milnes  Hawkes,  of  Bishop's 

Stortfordy  Herts. 
2d  Prize  and  2d  Cert.— Edward  Elcock  Moly- 

nevx*  of  London,  B.L. 
3d  Certificate.— Thomas  Jacob  Freeth. 
4th     ditto     — Stephen  Camp. 

*  Mr.  Rrecth  haTin^  obtafaied  the  Second 
Prize  last  sassion*  it  was  ^iren  this  year  to 
Mr.  Sadler»  the  nejit  in  merit. 


THE  SKERRIES  LIGHT-HOUSE  COM- 
PENSATION  CASE. 

Ws  preaent  our  rtaders  with  the  following 
caae,  which,  as  matter  of  legal  historv  and 
topography,  we  think  will  not  be  wholly  ua- 
inleresnng  to  them. 

Tike  Rev.  Jokn  Jonn  and  otkere  . . .  .PlaintiflTsy' 

and 
Tke  Cwparation  dfTftnitjfHwue,  .Defendants. 

Tsi»  was  an  itti|iiiry  before  the  SheriflT  of 
Angkica  to  assess  the  value  of  a  light-liouse. 


caHed  ^  The  Skerrles»'»  wMcli  is  akuate  on  a 
rock  off  Holyhead,  in  the  Isle  of  Anglesea. 
By  an  act  of  the  6  &  7  W.  4,'  e.  79^  usaally 
called  **  Tlie  Light-Honsee  Act,'*  the  corpora- 
tion of  Trinity  House  are  authorized  to  pnr* 
chase  the  few  Kglits  on  the  coasts  of  England 
not  already  belonging  to  them.  The  powers 
of  purchase  comprise  provisions  that  in  case 
of  parties  not  agreeing,  the  matter  shall  be  re« 
f erred  to  a  Jury,  and  in  that  event  the  sheriff 
of  the  county  wherein  or  next  whereuDto  the 
light  is  situate  is  required  by  the  6th  section 
to  impannel  a  jury  of  men  qualified  according 
to  the  laws  of  the  realm  to  serve  on  special 
juries,  who  shall  inquire  of,  assess,  and  give  a 
verdict  for  the  true^faw^  wiAjuMt  value  of  the 
light-hoase  which  shall  be  the  subject  of  the 
inquiry,  and  the  sheriff  ahali  give  judgment 
for  the  snm  so  assessed. 

Under  this  act  the  corporation  had  applied 
to  the  owners  of  the  Skerries  Light-Hoita« 
with  a  view  to  the  purchase  of  it;  but  the 
magnttnde  of  the  revenue  derived  from  tbe 
tolls  payable  in  respect  of  the  light,  rendered 
it  Improbable  that  they  would  agree  on  a 
price,  and  it  became  necessary,  therefore,  to 
resort  to  a  jury  to  assess  tbe  amount  to  be  psld. 
An  inquiry  was  accordingly  holden  on  the^ 
26th  day  of  July,  1841,  at  Beaumaris,  l>efore 
Richard  Trygarn  Griffith^  Esq.,  High  Sheriff 
of  the  connty  of  Anglesea,  auisted  by  WiUian 
Erie,  Esq.,  Q.  C,  as  his  assessor. 

The  counsel  for  tbe  claimants,  were— H.  M. 
Attorney  General,  Sir  Thomas  Wilde;  F. 
Kelly,  Esq.;  J.  Jervis,  Esq.;  Vaugban  \Vil. 
linns.  Esq,  The  solicitors  were — Messrs. 
Baxter,  lincolu's  Ion  Fields;  and  Messrs. 
Evans  and  Morgan,  Cardigan. 

For  the  TriuUy  Haate.  the  counsel  werfr— - 
Sir  F.  Pollock;  Sir  W.  FolleU;  C.  Cresswell, 
Esq.;  Frederick  Robinson,  Esq.;  Mr.  Teet^ 
dale,  being  the  solicitor. 

The  importance  of  the  question,  and  the 
presence  of  such  a  number  of  the  leading 
members  of  the  Bar,  naturally  attracted  a 
larffe  concourse  of  the  principal  gentry,  who 
had  seats  reserved  for  them  iu  Court:  the 
Shire  Hall  was  crowded  at  an  early  hour,  and 
continued  so  throughout  the  inquiry,  and  the 
town  preaeated  more  the  appearaaee  of  a  ge- 
neral electioa  than  even  of  an  ocdiiMiry  assize. 

The  claimants  went  for  600,000/.,  and  in 
sfipport  of  their  claim  produced  the  collec- 
tors of  Customs  from  London,  Liverpool,  and 
Dublin,  to  prove  the  annual  dear  revenue 
derived  from  the  tolls ;  three  surveyors  from 
London,  to  prove  the  number  of  years'  pur- 
chase of  freehold  estates ;  and  three  solicitors, 
to  give  the  same  description  of  evidence. 

The  jur]r  returned  a  verdict  for  444»9B47. 
lit.  2^.,  being  twenty-two  years'  purchase ;  and 
we  understand  their  costs  have  been  since 
taxed  by  the  Master  at  4,138/.  \\t,  \0d. 

Although  from  the  nature  of  the  subjects 
which  we  have  to  discuss  in  the  Legal  0\^^ 
server,  we  are  now  ami  then  obliged  to  deal  a 
little  in  fiction,  we  very  seldom  indulge  in 
poeur;  yet  at  ibis  season  of  the  yeur,  we  hope 
it  will  not  be  considered  out  vt  place  to  pre- 
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•ent  our  readers  with  the  followiDK  extracts 
from  a  versification  of  the  trausaction,  which 
appeared  in  the  North  Wales  Chronicle  of  the 
28th  September  Ust,  and  has  since  lieen  re- 
published in  another  form, — the  whole  story, 
however  well  told,  being  too  long  for  insertion 
in  our  columns  :— 

SrECiAL  Jurors  of  Anglesev,  haste  to  Beaumaris 
On  horses,  in  carriages,  hurry  away. 

To  find  the  /«>,  >«*/,   end  irw  worth  of  **  The 
Skerries," 
For  the  Trinity  Masters  and  Wardens  to  pay. 

From  their  Circuits  six  eminent  Gowns,  silk  and 
stuff. 
Are  posting  express  to  the  hall  of  the  Shire ; 
There  to  meet  other  Sisrs,  Counsel  learned  enough, 
To  resolve  all  the  doubts  that  the  case  msy  in- 
spire. 

But»  hark  !  there's  a  sound— 'tis  the  Crown's  great 
Attorney, 
Brother  Wild$t  wiih  his  horn,*  his  post-chariot 
and  four. 
To  the  right  and  the  left,  clear  the  road,  hang  and 
burn  ye, 
He  must  be  in  first,  let  who  will  be  before. 

Push  on  then.  Sir  Frederick, — Sir  WUIiam  hark 
for'ard,* 
Sir  Henry's  arrived— Mr.  Herbert  to  boot;* 
And  tail  up  ye  C^ircuitors,  Western  and  Nor'ard, 
J^t  your  speed  to  the  cause,  with  your  zeal  in  it 
suit. 

Now  all  are  arrived  at  the  Bulkeley  Hotel, 
Suliciturs,  witnesses,  parties  are  there ; 

The  appalling  amount  who  shall  dare  to  foretel  ? 
While  the  litigants  for  the  great  conflict  prepare. 

Behold  the  High  Sheriff  in  dignity  seated, 
A  learned  Assessor,'  in  aid,  by  his  side  ; 

The  fair  from  all  parts  are  with  courtesy  greeted. 
And  the  Hall,  m  their  presence,  boasts  Angle- 
sey'a  pride. 

To  the  Sheriff,  Assessor,  and  Jurymen  sworn. 
The  learned  Attorney  now  opens  his  case  ; 

And  while  bursts  of  fine  feeling  his  figwrtt  adorn. 
Pounds,  shillings,  and  pence  have  the  prominent 
place. 

Three  coUectora  are  called,  three  sorveyors  are  next. 

And  theoncome  three  lawyers,  whose  moderate 

bounds 

Would  make  it  appear  that  the  claimants  are  vex'd 

To  the  tune  of  six  hundreds  of  thousands  of 

pounds ! 

But  listen  to  me !  Fays  Sir  Frederick  then, 
'  And  let  these  bold  Claimants  from  you  under- 
stand 
By  the  verdict  of  sensible,  sound  judging  men. 
They've  no  right,  for  a  rock,  to  broad  acres  of 
land. 


*  The  learned  Serjeant  uses  a  Horn  in  travellmg, 
which  bis  servant  blows,  when  occasion  requires. 

^  Sir  Frederick  PoUock  and  Sir  William  FuUitt, 

•  Sir  Henry  Pelly,  the  Deputy  Master  of  the 
Tsinity  House,  and  Mr.  Herbert,  the  Secretary. 

'  WUIiam  Erie,  Esq. 


I1ie  chance  of  a  war  makes  the  prodoce  of  tollf. 
Such  as  these,  too  unstaid  for  you  ever  to  treat,. 

Like  his  property  who  for  his  income  enrols 
The  rent  of  rich  meadows  and  furrows  of  wheat. 

The  Assessor  sums  up,  and  the  jury  retire, 
Expectation  is  big  with  the  fate  of  the  day ; 

By  and  bye  comes  a  verdict,  'twill  nearly  require 
Four  hundred  and  forty-five  thousand  to  pay  1 

But  the  fight  has  been  fair,  and  both  sides  are  con- 
tent. 
And  the  Court  stands  adjoum'd  till  next  morn- 
ing at  ten ; 
That  the  lawyers  may  frame,  with  its  proper  in- 
tent. 
The  finding  and  judgment,  to  execute  then. 

We  cannot  follow  the  Bard  through  the 
details  of  the  luncheon,  which  formed  an 
agreeable  interlude  in  the  proceedings,  nor 
the  banquet  which  closed  the  day;  but  we 
select  a  few  lines  more  to  complete  the  no- 
menclature of  counsel  :— 

Sir  Fred 'rick  goes  first,  then  Sir  William,  then 

KeUy, 

And  the  meeting  breaks  up  with  unfeigned  K^gi«t$ 

Tho'  some  few  sat  more  late  than  I'm  ab^e  to  tell  ye. 

And  with  tJkeir  good  will  might  be  sitting  there 

yet. 

Next  morning  Sir  Henry  b  off  with  the  daj, 
And  CruweU  and  Erie  shortly  take  up  his  speed*^ 

But  JervUf  aud  WiUiamt,  and  Robiiutm  stey 
To  see  the  last  finishing  put  to  the  deed. 

We  must  also  abstain  from  the  episode  of 
the  Loii  Juror;  but  we  hope  we  may  be 
excused  for  adding  the  concluding  verse : — 

Then  huzza !  for  the  Queen,  and  the  Trinity  Boards 
The  High  Sheriff,  the  Jury — huzza !  for  Beau- 
maris, 
Huzza  !  for  the  counsel,  with  learning  so  stored^ 
And  last,  tho'  not  least,  here's  huzza !  for 
*<  The  Skerribs." 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  23d  November  to  17 ih  Deeeniber,  1841,  hoik 
incbuive,  with  dates  when  gaoetted* 

Beldam,  Edward,  Royston,  Herts.    Nov.  23. 
Bush,  John  Alderton,  Bradford,  Wilts.    Dec.  17. 
Bush,  John,  Trowbridge,  Wilts.    Dec.  17. 
Check,  Oswald,  Evesham,  Worcester.    Dec  17. 
Cort,    Joseph   Denison,    Blackburn,   Lancaster. 

Dec.  17. 
Foster,  John  Lyon,  Hertford.    Dec.  14. 
Garland,  John,  Dorchester.    Dec.  3. 
Howell,     Abraham,    Welchpool,     MontirometT« 

Dec.  10. 
Nash,  Saunders,  High  Wycombe,  Bucks.  Dec.  17. 
Ord,  Charies  Ovington,  Middlesborougb,  York. 

Dec.  14. 
Patehett,  Edwin,  Nottingham.     Dec.  3. 
Preston,  Chsrles,  Hull.     Dec.  7. 
lliomas,  Evan,  Brecon.    Dec.  17. 
nilett,  Samuel,  Colchester.    Nov.  26. 
Trevor,    Thomas    Tudor,    Goiaborougb,    Yoriu 

Dec.  3. 
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DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

Fnm  23d  Nmpemher  to  I7/A  Deeembrr,  1841,  boik 
imehuwt  wUh  datet  when  gateiied. 

Bmrker,  Richard, sen.,  Richard  Barker,  Jan.,  James 
Lamb  Barher,  and  John  Fenwick,  jun.,Tyne- 
mooth,  Northumberland,  Attorneys  and  So- 
licitors.   No?.  30. 

Brown,  John  Johnson,  and  J[osia8  Thomas  Ans- 
dell,  tiverpoo].  Attorneys  «nd  Solicitors. 
Nor.  7fi. 

Share,  Jehu,  and  John  Taylor,  Fenchurch  Street, 
London,  Attorneys  and  Solicitors.    Nor.  26. 

Wheeler,  John  Rogers,  and  William  Wilson  Whee- 
ler, Wokingham,  Berks,  Solicitors  and  Attor^ 
neys.     Nor.  26. 

Wildes,  Henry  Atkinson,  Charles  Scndamore,  and 
Frederick  Scudamore,  Maidstone,  Kent,  At- 
torneys apd  Solicitors.     Dec.  3. 


BANKRUPTCIES  SUPERSEDED. 

From  23d  Nooember  U  Vih  December,  1841, 6oM 
ineiunpe,  with  dmiet  whem  gazeited. 

Miall,  Samuel,  Son  Tarem  Fields,  Saint  Georges 
in  the  East,  Victoaller.    Dec.  3. 

Saunders,  John,  Plymoath,  Deron,  Porter  Mer- 
chant.   Dec.  3. 

Searle,  Cooper,  Bnry  St.  Edroands,  Suffolk,  Printer 
and  Bookseller.    Nor.  26. 

Smith,  John,  Leek,  Stafford,  Brewer.    Dec.  17. 

Tnrlay,  John,  Manchester,  Merchant.    Nor.  23. 

Watsoo,  John  Tomes,  Worcester,  Linen  Draper. 
Dec.  10. 


BANKRUPTS. 

F^mm  23d  November  to  17 tk  December,  1841,  both 
hwhamj,  with  dmiet  when  gaoetted. 

Adams,  Edmund,  Blenheim  Street,  New  Bond 
Street,  Lirery  Stable  Keeper.  Belrker,  Off. 
Ass. ;  Yaiet  &  Co.,  Duke  Street,  Westminster. 
Nor.  30. 

Adame,  John  Corbett,  Basinghall  Street,  London, 
Woollen  Warehouseman.  Joknum,  Off.  Ass.; 
Gate,  Basinghall  Street.    Dec.  7. 

Algar,  Stannard,  Reading,  Berks,  Brewer.  fPee- 
dm  Sl  Co.,  Reading;  JiiUf  Throgmorton 
Street.    Nor.  30. 

AiDoa,  William,  Walbrook,  London,  Sponge  and 
IndU  Rubber  Merchant.  Belcker,  Off.  Ass.; 
Rmtkaford,  Lombard  Street.    Dec.  17. 

John,  LIrerpool,  Oil  Merchant  and 
Manufacturer  of  Varnish.  Lownde*  Sl  Co., 
Lirerpool}  SMarpe  6i  Co.,  Bedford  Row. 
Dec.  10. 

Azmann,  Paul,  and  John  George  Christ,  Mark 
Lane,  London,  Foreign  and  General  Mer- 
chants. Grmkmmj  Off.  Ass. ;  LoveU  &  Co., 
Great  Ryder  Street,  St.  James's.    Dec.  10. 

Bacon,  Robert,  and  Robert  Wayman,  Barbican, 
London,  Wire  Workers.  GraAmm,  Off.  Ass. ; 
Messrs.  Crosby,  Old  Jewry.    Dec.  1 7. 

Baltinger,  William,  Swansea,  Glamorgan,  Baker. 
IFi/finaM  &  Co.,  Swansea.    Dec.  14. 

Barnes,  William,  Saint  Paul's  Church  Yard,  Lon- 
don, MtlKner.  Groom,  Off.  Ass.  ;  7\imer  & 
Co.,  Basing  Lane,  London.    Nor.  26. 

Bate,  Thomas  Compton,  Kinfare,  Stafford,  Farmer 


and  Timber  Deal er .   Swain  &  Co.,  Old  Jewry; 
RoUftt  &  Co.,  Stourbridge.    Dec.  7. 
Batson,  William  Smith,  John  Wilson  and  John 
Langhom,     Berwick-upon-Tweed,    Bankers. 
Messrs.  Weddell,  Berwick-upon-Tweed ;  Meg- 
giMom  &  Co.,  King's  Road,  Bedford  Row; 
Dec.  14. 
Badey,  John  Hilton,  Manchester,  Warehouseman. 
HadfieU,  Manchester;  JoAw on  &  Co.,  Tem- 
ple.    Nor.  26. 
Berrill,  Bartholomew,  LIrerpool,  Merchant  and 
Broker.     Yates,  Inn.,   Lirerpool;  Holme  dt 
Co.,  New  Inn.    Nor.  30. 
Bickerton,  Theopbilns,  Newtown,  Montgomery, 
Linen  and  Woollen  Draper.    Messrs.  Bagster, 
Lincoln's  Inn  FieMs ;  Sa/e  &  Co.,  Manchester. 
Dec.  3. 
Btrtwisle,  Samuel,   Northwich,    Chester,    Flour 
Dealer.    Johuoa  &  Co.,  Temple;  HigsmA 
Co.,  Manchester.    Dec.  3. 
Blain,  William,  Saint  Andrew's  Road,  Southwark, 
Surrey,  Draper.   r\trfutmd.  Off.  Ass. ;  Caittht, 
Ely  Place.    Dec.  17. 
Blatch,  William,  and  William  Lamperf,  B romp- 
ton,  Middlesex,  Printers.    Pennell,  Off.  Ass.; 
Bouiton,  Northampton  Square.    Nor.  30. 
Bourne,  IHmothy,  Lirerpool,  Lancaster,  Cotton 
Broker.     Howard,  Lirerpool ;  Jemings  &  Co., 
Temple.    Dee.  17. 
Brighton,  Thomas  Woodbouse,  Cheltenham,  Glou- 
cester, General  Agent.    Wkatley,  Cheltenham  ; 
Becke  &  Co.,  Lincoln's  Inn  Fiekls.    Dec.  3. 
Brook,  John,  and  Thomas  Brook,  Stourbridge, 
Worcester,  Drapers.    J9r£rA<T,  Off.  Ass. ;  Reed 
&  Co.,  Friday  Street,  Cheapside.     Dee.  7. 
Brown,  John,  Birmingham,  Victoaller.    Ckaplim, 
Gray's  Inn  Square;   Hdrrisom^  Birmingham. 
Nor.  26. 
Buckle,  John,  Kensington,  Middlesex,  Tea  Dealer 
and  Grocer.     Belcher,  Off.  Ass. ;   HiU  A  Co., 
New  London  Street,  Fenchurch  Street.    Nor. 
30. 
Bugfass,  Darid,  Sunderland,  Durham,  Victoaller. 
BeU  &  Co.,  Bow  Church  Yard ;   WUtom,  Sun- 
derland.   Dec.  10. 
Burton,  William,  Nuneaton,   Warwick,  and  of 
Chilrer's  Coton,  tn  the  same  county.  Tanner. 
Batiye  &  Co.,   Chancery   Lane;    Cradduck^ 
Nuneaton.    Nor.  30. 
Carey,  Henry,  Nottingham,  and   George  Daniel 
Carey,  Basford,  Nottingham,  Hat  Manufac- 
turers.    JTa/A)^, Fumiral^s  Inn;  Messrs.  Far- 
eons,  Nottingham.    Nor.  30. 
Carr,  Charles,  Heston  Norris,  Stockport,  Lan- 
caster, Cotton  Manufacturer.    (Joppoch  &  Co  » 
Stockport;    Copitoeh,  dereland  Row,  Saint 
James's.    Dec.  17. 
Carter,  Patrick   Worters,   and   James  Jackson, 
Brewer  Street,  Golden  Square,  Woollen  Dra- 
pers.   Groom,  Off.  Ass. ;  Ar  &  Co.,  Basing, 
hall  Street.    Dec.  7. 
Castle,  Henry,  Lucas  Street,  Rotherhite,  Surrey, 
Ship  Owner.    Edwards,  Off.  Ass.;  Haslam  ft 
Co.,  Copthall  Court.    Dec.  14. 
Chancellor,  Stephen  Sackett,  jun.,  Margate,  Kent, 
Baker.    Boys  &  Co.,  Margate;  Egan Si  Co., 
Essex  Street,  Strand.    Nor.  23. 
Charlton,  Thomas,  and  Edward  Thompson,  South 
Shields,  Durham,  Wioe  and  Spirit  Dealers. 
Trehem  &    Co.,    Leadenhall  Street;   Dale, 
North  Shields.     Dec.  10. 
Coleman,  Richard,  Manchester,  and  Slaly  Bridge, 
Lancaster,  Mercer  and  Draper.    Sale  &  Co., 
Manchester;   Messrs.  Baxter,  Lincoln's  ina 
Fields.    Dec.  17. 
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ColnM  John,  Ota/r^mnd,  Kent,  Hold  K«eper. 
Gib»an,0(LAu.i  SAombridge^  Bedford  Row. 
Dec.  17. 

Cook,  Allen,  Muchester,  Commiisioa  Agent. 
^ifttvlM&  Co.,  Badtbrd  Ao«r;  C%  ft  Co., 
Manchester.    Noi7.30. 

Danieli,  Chnrles,  Oxford  Street,  Jeweller.  fFkit- 
•MTV,  Off.  Ass. ;  Sitymr^  Brond  Street  BnikUngs. 
Dec.  17. 

Diuiki,  Michael,  Hatton  Garden,  Carpet  Ware- 
hoaeenum.  Pttmeli,  Off.  Asa.  t  QrimMi  A 
Co.,  Tfarogmortoo  Street.    Dec.  3. 

Drake,  Robert,  Bristol,  Engraver,  Copperplate 
Printer,  and  Wholesale  aad  Retail  Stationer. 
Smrr,  Lombard  Street ;  WkUimgtm  ft  Co., 
Bristol.    Dec.  14. 

Dunn,  William,  Southampton,  Merchant  Jtmtt 
ft  Co.,  John  Stnct,  Bedfond  Row.    Dec  7. 

Evans,  Samuel  Read,  [fuo'y  Road]  SomrrseC,  Clo- 
thier. Miller,  Froase  SeUwood ;  Frmnptom, 
South  Square,  Oram's  fan.    Nov.  26. 

Bmns,  Samuel  Roi^,  Sotnersct,  Clothier.  Miller, 
Prome,  Selwood ;  FirmyfUmf  South  Square, 
Gray's  Inn.    Dec.  S. 

Eskrigge,  Thomas,  Warrington,  Xjmcnter,  Cot- 
ton Manufacturer.  Adlmfftm  ft  Co.,  Bedford 
Row  (  Nichthim  ft  Co.,  Warrington.  Dec.  11. 

fisher,  Benoni,  Walsall,  Stafford,  bonmonger. 
Philpot  &  Co.,  Southampton  Street,  Blooms- 
bury;  Grvvn,  Walaalls  WJkmUt  A  Co.,  Shef- 
field.   Dec.  14. 

GatekoQse,  Charles,  Clifton,  Bristol,  Snigeon  and 
Apothraary.  ifolme  ft  Co.,  New  Inn ;  i'ri- 
detms  ft  Co.,  Bristol.    Nov.  23. 

Giles,  Thomas,  8l  John's  Lane,  Clerkeowell, 
Middlesex,  Wife  Worker.  /Vmielf,  Off.  Ass.^ 
Cratky  «t  Co.,  Chnrck  Court,  Old  Jewry.  Nov. 
30. 

GiUott,'  Samuel,  }nn.,  Sheffield,  York,  Hatter. 
Messn.  WUe  ft  Co.,  Sheffield ;  Mikur^  Shef- 
field ;  Brw9k^eU,  Raymond  BnikUngn,  Gray's 
Inn.    Nov.  2J. 

Goddsrd,  Reynolds  HOfqg,  Wood  Streei,  London, 
Fringe  Maker.  Lm^kiHgim,  Off.  AsS4  A'c- 
Aardt  ft  Co.,  Lincoln's  Inn  Fields.    Nov.  30. 

Gooiden,  Richaid,  Wekhpool,  Montgomery,  Car- 
rier and  Conrk  Proprietor.  Mik%e  ft  Co., 
Temple ;  Ymrwley,  Welchpod.     Nov.  30. 

Graham,  John,  Hackney  Road,  Middlesex,  Grocer. 
Gibmm,  Off.  Au.iHiUiL  Co.,  St.  Mary  Axe. 
Dec.  7. 

4Sfwes,  Henry,  late  of  Keailworth,  now  of  Lea 
mington  Prion,  Warwick,  Timber  Merchant, 
eery,  St.  Switkin's  Lane;  JKi/cAcn,  Wnrwiek. 
Nov.  26. 

Griffin,  James,  Dudley,  Worcester,  Upholsterer 
and  Cabinet  Maker.  C^atMbe,  Staple  Inn  i 
FeKowes,  jun.,  Dudley.    Nor.  2«. 

<3riffitbi,  John,  lal«  of  (be  l^oadrsnt.  Regent 
flta'eet,  now  of  Leicester  Street,  Bcgeni  Street, 
Milliner.'  PeHuell,  Off.  A«.;  JieU,  Craven 
Street,  Strand.    Dec.  17. 

Hadland,  Joseph.  Castle  Dykes,  Farthingeton, 
Northampton,  Farmer,  Grasier,  Jobber, 
Salesman,  and  Caitk  Dealer.  Ca/tea  ft  Co., 
Field  Conrt,  Gray's  bwi  lUehe,  Daventry. 
Dee.  10. 

Bwrsine.  Gvlby,  York,  Unen  Onaper.  Messrs, 
Rutlmmrtk,  SUplelmi,  Uolbom  \  iSsiUA,  jun.. 
York.    Dec.  7. 

Harriot,  George,  Oiwskiric,  Lancasler,  Brewer. 
Jcc^ua  ft  Co.,  Ely  Piece  ;  WtUky,  Ormskirk. 
Dec.  7. 

ii»lam,  Rofper,  Little  BoUon,  Lancaster,  Cotton 
Sfauoer  and   Maaufactunsr.    NortU  ft  Co., 


BoaHmnpCon  Bnildlngt;    C^Inmt,  BoltoaJe- 
Moors.    Dec.  14. 

Ha  warden,  James,  Robert  Myerscoogh,  and  John 
Jackson,  LHtle  Bolton,  and  of  Manchester, 
Manufaotnrers  of  Cotton  Cloth  by  Power,  and 
Commission  Agents.  Jokiuim  ft  Co.,  Temple  $ 
PemiMury,  Bolton.    Nov.  23. 

Heap,  Henry,  Leeds,  York,  Silk  Dyer.  Wigia^ 
worth  ft  Co.,  Gray's  Inn  Square ;  Banolck, 
Leeds.    Nov.  23. 

Hemming,  Augustus  Frederick,  Chlswell  Street, 
Finsbury,  Elastic  Surgical  Instrument  Maker. 
7\u^f9umd,  Off.  Ass. ;  TeogMe,  Crown  Courtp 
Cheapside.    Dec.  17. 

Hey,  Josephfjun.,  New  Pellon,  Ovendon,  Halifiut, 
York,  Carpenter  and  Joiner.  PPasetf,  Hall- 
fax  ;  jidtingim  ft  Co.,  Bedford  ftow.  Nov.  26. 

Higgtnbottom,  Samuel,  Dokinfield,  Staky- 
Bridge,  Chester,  Shop-keeper.  Riekardt  ft 
Co.,  Lincoln's  Inn  Fields;  HiggMoitom  ft 
Co.,  Ashton-nnder-Lyne.    Nov.  26. 

Holding,  Richard,  jun.«  Blackburn,  Lancaster, 
Coal  Merchant.  Holme  ft  Co.,  New  Inn; 
Crookf  Chorler.    Nov.  23. 

Horend,  John  William,  Paradise  Street,  Lambeth, 
Surrey,  Builder.  Ofakam,  Off.  Aas. ;  Tkomtp 
son  ft  Co.,  Bookleffubary.    Dec.  17. 

Hopkins,  James,  and  James  Drewitt,  Arundel, 
Sussex,  Bankers.  Biackmare  ft  Co.,  New  Inn. 
Dec.  7. 

ttodsoa,  Gemige,  0t.  Beter  the  Apostle,  Isle  of 
Thanet,  Kent,  Victualler.  CkapUm,  Oray's 
Inn  Square.    Dec.  10. 

Hughes,  David,  Weshpool,  Mon^mery,  Lime 
Burner.  JlliAie  ft  Co.,  Temple;  Temviey, 
Wekshpool.    Dec  7. 

Hughes,  Edward  Hale,  Wrexham,  DefA>igh,  Vie- 
tualler.  Pkilpot  ft  Co.,  Southampton  Btreet, 
Bloomsbury  ;  Hughei,  Wrexham.    Dec.  17. 

Hunt,  Henry  Carew,  of  Hamburgh,  Germany,  and 
Old  Broad  Stieet,  London,  Merchant.  WkU^ 
more.  Off.  Ass. ;  Heaikeote  ft  Co.,  Coleman 
Street.    Dec.  7. 

Hunt,  Robert  Holdsworth  Carew,  and  Edward  Os- 
borne Smith,  Old  Broad  Street,  London,  and 
of  Hamburgh,  in  Gerroany,  Merchants.  iP3Ur- 
hmtv.  Off.  Ass.;  Hotdcote  ft  Co.,  Coleman 
Street.    Nor.  26. 

Ingham,  James,  Halifax,  York,  Slooe  Mason. 
J«fu«f  ft  Co.,  Ely  Place;  Bdwmdt,  HaKlte. 
Dec.  17. 

Jaques,  Robert,  end  Robert  Wilson,  Le;nb,  York, 
Flex  Bpinnefu.  fF'ilmm,  SouthMplon  Steeet, 
Bloomsbury;  J'l^ne  ft  Co.,  Leeds.    Dec.  7. 

Jervis,  John,  Wells,  Somerset,  Draper,  Grocer, 
end  Brueh  MenufNCtnrer.  Dmriton  ft  Co., 
Breed  Sifeel,  CheepiMe;  BrMemy  firistoL 
Nov.  23. 

Johnson,  John,  Naotwicb,  Cbeebiee,  DreggisC. 
aUdUek,  OuikHbrd  Street,  Reastll  Bqaare  ; 
M'XUme,  Nentwich.    Dec.  7. 

Jones,  Isaac,  Worcester,  Victualler.  HmgkeOf 
Woroceler;  Btcke  ft  Co.,  Lincote's  iaa 
Fields.    Dec.  3. 

Keep,  William,  NertheinberieMl  Street,  Btrmnd, 
Tailor.  Orron,  Off.  Ass. ;  Parikm  ftCon  New 
Besweil  Court,  Liooeln's  Inn.    Dec.  14. 

Kcnr,  Henry  Thomas  Coggan,  John  Henry  Bang- 
ban,  aMl  I'honias  Turgis  Heinea,  Suffolk 
Street,  Pall  Mali,  Enst,  Amy  AgenU.  TVr- 
guand.  Off.  Ass.;  Pmin  ft  Co.,  Great  Mari- 
boraugh  Steeet.    Nov.  26. 

Kii^,  J4ibrs  Bristol,  Dvaler  ki  Ship's  Stores. 
A/a4foMn  ft  Co.,  T<efaple  ;  HaberfiM,  Bristol  ; 
SriJttn,  Bristol.     Mor.  23. 
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L«fitfgve»  AbIooIo,  Or«al  St.  llelM'4,  London. 
Merchant.  Green,  Off.  A«  ;  PkUlipt^  Lomtwrd 
Stnet.    Dec.  10« 

Lavrkr,  Adoiphe,  «nd  Joteph  Lock,  Wood  Street, 
London,  Importera  of  Portion  Goods.  Tur- 
qumnd^  Off.  Aa.;  Athmi^  Cfaeapnde.  Dec.  3. 

Leech»  EdwM>d,  Cinderbtll,  Pilkington,  Lancuster, 
Cotton  spinner.  Ciarke  &  Co.,  Lincoln's  Inn 
Fields ;  Skarpe  &  Co.,  Bedford  Row  ;  Messrs. 
Gnmtfy,  Bnry ;  Grundyt  Manchester.  Nor.  26. 

Lindsay,  James,  and  John  Weatherby  Lindsay, 
K^h  Shields,  Northnmberland,  Grocers  and 
Wine  and  Spirit  Merchants.  TVrAmt  ft  Co., 
Lmdenbali  Street;  DtOe,  North  Shields. 
Nov.  23. 

LomdeSi  Janes  Hogh^  Maaohestsr,  Wioie  A&d 
P^Mrter  Merchant.  JtMum  &  Co.»  Temple ; 
Hewitt,  Manchester.    Nov.  SO. 

Lfsier,  Thomas,.  Manchester,  Cora  and  Fimir 
Factor.  Jokiutm  &  Co^  l^aple;  Hig»on 
ft  Co««  Manchester*    Nor. -26. 

Makias  Robert  Jesse,  BUmdfbrd  Straet»  Man- 
chester Square,  Grocer,  Oilman,  and  Wine 
Merchant.  Joknten^  Off.  Ass. ;  Smicl^e  ft  Co., 
New  Bridge  Street,  Blackfriars.    Dec.  3. 

Marshall,  John,  Birchin  Lane,  lx>ndon.  Merchant. 
Tur^iwmd,  Off.  Ass. ;  WUHm  ft  Co.,  Token- 
boose  Yord.    Nor.  30. 

MaUheirs,  Darid,  and  Anthony  Gsrdder,  Chel- 
tenham, Gloneester,  Grocers.  Bhfwer  ft  Co., 
Uneoln's  Inn  Fields ;  Fruen  ft  Co.,  Chelten- 
ham.   Dec.  10. 

M'Broy,  William^  and  Joseph  Jokoaon,  Harrow 
Aoad,  Middlesex,  Stono  Maseos.  Gibetm, 
Off.  Ass.;  TWiMT,  Percy  Street«  Bedford 
Square.    Dec,  U. 

Monteith,  James,  Totoes,  Devon,  Mercer  and 
Draper.  WhUeford  ft  Co.,  Plymouth ;  Messrs. 
59^,  Aldermanhnry.    Dec.  10. 

Miles,  William,  and  Joseph  Dawkins,  South* 
ampton.  Boot  and  Shoe  Makers.  Walker, 
So«thamptoa  Strsct,  Bloomstory ;  Deacon 
&  Co.,  Southampton.    Nor,  30. 

Morgan,  Edward  Morris,  Welohpool,  Mont-> 
gomery,  Barytes  Manufacturer.  Miine  &  Co., 
Temple;  rcorvAy, Welchpool.    Nor. 30. 

Morten,  Thomas,  sen.,  HilUngdon,  Midiilesex, 
Builder.  Lackington,  Off.. Ass.;  PooU  &  Co., 
Oray's  Inn.    Dec.  10. 

Nock,  Thomas,  Oldbury,  Salop,  Coal  Master  and 
Coal  Dealer.  ChapUn,  Gray's  Inn  Squaie ; 
Harrison,  Birmingham.     Nor.  26. 

Oldkam,  Wm.  Edwin,  Manchester,  Commission 
Agttt.  Jokiu9n  ft  Co.,  Tenqple;  Bageham  ft 
Co.,  Manchester.    Dee.  10. 

OUrer,  Benjamin,  and  Wm.  Goodwin,  High  Wy- 
combe, Bucks,  Drapers.  Gnan,  Off.  Ass. ; 
Aikarit,  Cheapside.    Nd^.  30. 

Onston,  Richard,  Kingston  upon-^fuU,  Sawyer  and 
Brush  Stock  Tomer.    Hawkhu  ft  Co.,  New 
Boswell  Court ;  Jjetteii,  Hull.    Dec  3. 
Overton,  William   Barnes,    Howford   Buildings, 
Fenchurch  Street,  London,  and  of  Park  Road, 
DakHon,  Middlesex,  Ship  and  Insurance  Bro- 
ker, Cvstom  House  and  General  Commercia] 
AgenL      Laekington,    Off.   Ass. ;    Faneiercom 
ft  Co.,  Bush  Lane,  Cannon  Street.    Nor.  23. 
PricCv  Beqjnmin,  New  Wiodior,  Berks,  Victualler 
and  Dealer  in  Wines  nod  Spirits.     Lackingten 
Off.  Am.;    Gale,  Basingball  Street.     Dec.  3. 
Pahner,  Jmnes,  Upper  W^Ht^cross  Slireet,  Middle- 
sex, Cafpeoter  and  Builder.  Green,  Off.  Asa. ; 
Rixtm  ft  Co.,  Jewry  Street,  Aldgate.    Dec.  3. 
Fsrker,  Wm.  Uo<^ley,  Nottingham,  Grocer  and 
Tea  Dealer.  Joknmm  ft  Co.,  Tcasple ;  Bowley, 
Nottingham.    Dec.  3. 


Psrloav,  Bc^iamin  Birkett,  Alft«d  StrCel,  Stepney, 

Middlesex,  Victualler.    Sdwmrde,  Off.   Ass. ; 

Ware^  Hlackman  Street,  Soothwark.     Dec.  3. 
Partridge,  Sarah,  Birmingham,  Victualler.   Amten 

ft  Co  ,  Raymond  Buildings,  Gray's  Inn;  Bower, 

Birmingham.     Dec.  10. 
Pearson,  Thomas  Peake,  Lirerpool,  Grocer  and 

Prorision  Dealer.     Vincent  ft  Co.,  Temple; 

LUtiedale  ft  Co.,  Lirerpool.    Dec.  14. 
Peel,  Joseph,  lafe  of  the  Strand,  Middlesex,  now 

of  Newcastle  upon   Tyne,    Plctore    Dealer. 

Plumptre,  Lamb's  Buildings,  Temple  ;  Cram, 

Newoastlo-apon-Tyne.    Dec.  17. 
Penmngtoa,  Wiiliam.  late  of  BolUngtoo,  Chester, 

but  now  of  Marple  Chester,  Groosr«    Milne  ft 

Co.,  Temple  ;    Wdlnuley,  Marple.    Nor.  26. 
Pilbeam,  Thomas,  Parker  Street,  Drury  Lane, 

Smith  and  Spring   Maker.      Edwards,  Off. 

Ass.;  Maykew  ft  Co.,  Carey  Street;  Lin- 
coln's Inn.    Nor.  30. 
Pollock,  Alexander  Wynne,  Lirerpool,  Commission 

Merchant.     8kt^  ft  Co..  Bedford    Row; 

Harney  ft  Co.,  Manchester.    Dec  17. 
Potter,    Michael,    and    John    Lever,    Mmiches- 

ter.  Commission  Agents  and  Manufacturers. 

Slater  Sl  Co.,  Manchester.      Milne  ft   Co., 

Temple.    Dec.  17. 
Potts,    Wm.,    Mowbray,    Newcastle-npon-Tyne, 

Grocer  and  Tea  Dealer.    Oabwurthy  ft  Co., 

Cooks'   Court,   Lincoln's  Inn;  Deme,  New- 

castle-npon-Tyne.    Dec.  14. 
Powell,  Robert,  Brighton,  Sussex,  Lines  Draper 

Messrs.  Sole^  Aldermanbury.     Dec.  10. 
Pritchard,  Robert,  Bangor,  Camarron,  Druggist, 

Grocer  and  Tea  Dealer.     Ahltott  ft  Co.,  New 

Inn  ;  Poole  ft  Co.,  Caniarron.    Nor.  30. 
Prossor,  Samuel,  Portsea,  Southampton,  Merchant 

and  Factor.    Low,  Staple  Inn  ;  Low,  Portsea. 

Dec.  7. 
Ralltoo,  John,  and  James  Parey,  Manchester,  and 

of  Colne,  Lancsitor,  Monsseline  de  Laines 

and   Commission   Agents.      Messrs.   Baxter^ 

Lincoln's  Inn  Fields ;  SeOe  ft  Co.,  Manchester. 

Dec.  10. 
Rayner,  George  Algar,  Halesworth,Suffoik»  Linen 

Draper.    Messrs.  Sole,  Aldermanbury.    Nor. 

23. 
Read,    Benjamin,  Worcester,    Wine    and  Spirit 

Merchant.    Becke  Sl  Co.,  Lincoln's  Inn  Fields; 

Ffoneey  Worcester.    Nor.  23. 
Recs,   John,    Stourbridge,  Worcester,  Woollen 

Dn^r,  Meroer,  and  Hatter.     Walker,  Fur* 

nlral's  Inn.     Dec.  3. 
Rendell,  Rohefi,  Newton  Abbot,  Devon,  Draper. 

Turqnand,  Off.  Ass. ;  Parker,  St.  Paul's  Church 

Yard.    Dec.  10. 
Reynolds,  William,  Breightmet,  Lanosnter,  Cotton 

Spinner  and   Farmer.     Hibbert,   Bolton-le- 

Moors  ;  Milne  ft  Co.,  Temple.    Nor.  £3. 
Richardson,  Charles,   B  ram  ley,  Surrey,  Builder. 

Joknson,  Off.  Ass. ;   Blackmore  ft  Co.,  New 

Inn.    Nor.  26. 
Richardson,    Reuben,  Woburn    Buildinga,    New 

Road,  Middlesex,  Cowkeeper  and  IHiryman. 

Johnson,  Off.   Ass.;    Galsworthy,  £ly  Place. 

Dec.  10. 
Ridge,  William,  Charles  Ridge,  and  William  Neir- 

land,  CbichestcT,  Sussex,  Bankers.   Sherwood, 

Chichester  ;  Staniland  &  Co.,  Boarerie Street, 

Fleet  Street.     Dec.  3. 
Rogers,  John,  Shrewsbtiry,  Salop,  Hop  Dealer  and 

Brewer.     Pownall  ft  Co,,  Staple  Inn;  Cooper, 

Shrewsbury.     Dec.  17. 
Rose,  John,  Monk  Wearmouth  Shore,  Durham, 

Grocer  mad  fircnd  Bdier.   .^m«ia  ft  Co^,  Pec- 


Digitized  by  VjOOQ  IC 


160 


Bankrupts. -^Pricei  qf  Siocki. 


denck*8  Pliice,  Old  Jewry ;  Meurt.  H^rigki, 

Stinderlaiul.    Dec.  7. 

Righlon,  John,  Hebburn,  Jcrrow,  Durham,  Brewer 
And  Victualler.  Hoyle^  Newcastle^  opon-Tyne. 
Crosby  &  Co.,  Church  Court,  Old  Jewry. 
Dec.  17. 

Ratson,  John,  and  John  Jackson,  Saint  Paul's 
Church  Yard,  London,  Commission  Afrents. 
Whit  more.  Off.  Ass. ;  JFormald,  Macclesfield  ; 
WilUamson  &  Co.,  Verulam  Boildiogs,  Gray's 
Inn.    Dee.  7. 

Sands,  Robert,  Nottingham,  Lace  Mannfactorer. 
Perry  &  Co.,  Nottingham  ;  Auaten  &  Co., 
Raymond  Buildings,  Gray's  Inn.    Dec.  14. 

Saunders,  Thomas,  Northampton,  Draper.  TWnrr 
&  Co.,  Basing  Lane,  Cheapside;  Hetuman, 
Northampton.    Dec.  10. 

Schofield,  Charles,  Kingston,  Surrey,  Timber  an  I 
Coal  Merchant.  Oib»on,  Off.  Ass. ;  KigkiUy, 
Panton  Square,  St.  James's.    Dec.  3. 

Schwabacher,  Leopold,  Minories,  London;  Wine 
Merchant  and  Dealers  in  Cigars.  (7raAitm, 
Off.  Ass.  ;  Spilter,  Bank  Buildings.     Nov.  26. 

Scott,  Robert,  William  Fairlie,  and  Joseph  Hare, 
Union  Court,  London,  Merchants.  Johnson, 
Off.  Ass.  i  Gordon,  Old  Broad  Street.  Dec.  17. 

Shaw,  George,  Wakefield,  York,  Grocer.  Lau' 
ranee  &  Co.,  Old  Fish  Street,  Doctor's  Com- 
mons ;  Haxby  &  Co.,  Wakefield.     Dec.  14. 

Siddons,  James,  James  Moody  Wathew,  and  John 
Siddons,  jun.,  Nuneaton,  Warwick,  Coal 
Masters.  ^eci(,. Ironmonger's  Hall,  Penchurch 
Street ;  Hill,  Birmingham  ;  Troughton  &  Co., 
Coventry,    Dec.  3. 

Simpson,  John,  Goswell  Street,  Middlesex,  Car- 
rier and  Leather  Seller.  Oroom,  Off.  Ass. ; 
Nuu,  Copthall  Court,  Throgmorton  Street. 
Dec.  3. 

Skinner.  Robert,  Dock-head,  Stone  Wharf,  Ber- 
mondsey,  Surrey,  Stone  Merchant.  Edwards, 
Off.  Ass. ;  Plews,  Bncklersbury.     Dec.  7. 

Smethurst,  James,  Manchester,  Smallware  Manu- 
facturer. Walmsletf  &  Co.,  Chancery  Lane; 
ffumphrys  &  Co.,  Manchester.    Nov.  30. 

Stuttard,  James,  John  Stuttard,  Henry  Stuttard, 
and  Thomas  Stuttard,  Manchester,  and  of 
Clitheroe,  Lancaster,  Cotton  Manufacturers. 
Abboit  &  Co.,  Charlotte  Street,  Bedford 
Square ;  Messrs.  Bemneii,  Manchester.  Dec. 
10. 

Taylor,  Isaac,  and  Uriah  Taylor,  Meltham,  Al- 
mondbury,  York,  Clothiers.  Baiiye  &  Co., 
Chancery  La^e ;  Stephenson  &  Co.,  Holmfirth. 
Dec.  14. 

Taylor,  Josish ,  Liverpool,  Oil  and  Colour  Dealer 
and  Painter.     I^orrfs  &  Co.,  Bartlett's  Build- 

^^   ings,  Holbom;  JVbrrM,  Liverpool.  Dec.  10. 

Trubshaw,  James,  jun.,  Stafford,  Ironfounder. 
White  6c  Co.,  Bedford  Row;  Fbster,  Wolver- 
hampton.   Dec.  14. 

Unswortb,  Joseph,  Liverpool,  Joiner  and  Builder. 
Holme  «t  Co.,  New  Inn :  Booker,  Liveroool. 
Nov.  30.  ^ 

Vicat,  Robert  Palmer,  Nelson  Place,  Old  Kent 
Road,  Surrey,  Linen  and  Woollen  Draper. 
Edwards,  Off.  Ass. ;  Vanderann  &  Co.,  Bush 
Lane,  Cannon  Street    Nov.  23, 

Waionan,  Thomas,  Leed3,  York,  Dyer.    Few  & 


Co.,  Henrietta  Street,  Covait  Garden  t  Uptem, 
Leeds.    Nov.  30. 

Walker,  John,  Wardour  Street,  Oxford  Street,  Ap- 
praiser, Auctioneer,  and  Undertaker.  Btleher, 
Off.  Ass. ;  Craxkck  &  Co.,  London  Street, 
Penchurch  Street.    Dec.  17. 

Walker,  Richard  Collis,  Newbold  Moor,  Chester^ 
field,  Derby,  Earthenware  Manufacturer. 
Imcos  &  Co.,  Chesterfield  ;  Sptnee  &  Co.,  Al- 
fred Place,  Bedford  Square.    Nov.  30. 

Wallace,  William ,  and  Robert  Byers,  Blackburn, 
Lancaster,  Power  Loom  Cloth  Manufacturers. 
Clarke  &  Co.,  Lincoln's  Inn  Fields;  Atas- 
worth  &  Co.,  Blackburn.    Dec.  7. 

Ward,  Joseph,  Nottingham,  Vtetnaller.  TaOop, 
Punival's  Inn;  Parsoiu,  Jun.,  Nottiognam. 
Dec.  10. 

Weldon,  James,  Kidderminster,  Worcester,  and 
of  Bell's  Buildings,  Salisbury  Square,  Lon- 
don, Feather  Merchant.  Michael,  Red  Lion 
Square;  Bird  &Co.,  or  Talbot,  Kiddermin- 
ster.   Dec.  14. 

Williams,  Peter,  and  Charles  Mottram,  Wood 
Street.  London,  Manchester,  Warehouseman. 
Abbott  &  Co.,  Charlotte  Street,  Bedford 
Square ;  Menn.Bennett,  Manchester.  Nov.  23. 

Williams,  Peter,  and  Charles  Mottram,  Wood 
Street,  London,  Manchester  Warehousemen. 
Lackmgtan,  Off.  Ass.)  HardmickSL  Co.,  Catea- 
ton  Street.    Dec.  10. 

Williams «  Rice,  PwUhelt,  Carnarvon,  Linen  and 
Woollen  •  Draper,  Grocer,  Tea  Dealer  and 
Shopkeeper.  Johnson  &  Co.,  Temple ;  Maw^ 
MM,  Manchester.    Dec.  14. 

Winder,  George,  late  of  Sidney  Alley,  Leicester 
Square,  now  of  Hackney  Road,  Jeweller. 
PenneU,  Off.  Ass. ;  Willianu,  Alfred  Place, 
Bedford  Square.    Dec.  3. 

Willson,  Elibu,  King  Street,  St.  Giles,  SUtioncr» 
and  Rag  Merchant.  Oroom,  Off.  Asa.  ;  Gait 
Basinghall  Street.    Dec.  17. 

Wood,  Joseph,  Manchester,  Lace  Dealer.  YaUop, 
Fornival's  Inn ;  Parsons,  jun.,  Nottingham. 
Nov.  26. 

Wright,  Joshua,  Deritend  Oil  Mills,  Birmingham, 
Matchet  Manufacturer.  Uoltue  &  Co.,  New 
Inn  ;  Fellowes, 2^n.,  Dudley  ;  Lowe,  Birming- 
ham.   Dec.  3. 

Yapp,  John  Pike,  Weobley,  Hereford,  Grocer  and 
Druggist.  Smith,  Chancery  Lane ;  Hamwumd, 
Leominster.    Dec,  3. 

PRICES  OP  STOCKS. 


Tuesday  2lst  December,  1841. 
Bank  Stock  div.  7  per  Cent.  .....     165{ 

3  per  Cent.  Reduced     -     -    -    -S0|a{a{a9 

3  per  Cent.  Con.  An.  with  div«  for  money  -  89f 
M  per  Cent.  Red.  Annuities  98f  a9ff8f  a}af 
Long  Annuities',  expire  5th  Jan.  1860  12-nr  «  7-rV 
Annuities  for  30  years,  expire  10th  Oct.  1859  12} 
India  Bonds  3}  per  Cent.  -  -  -  \s.  a2s.  pos. 
3  per  C.  Cons,  for  op.  14th  Jan.  88}  a  9  «  {  «z  fl. 
Exchequer  Bills  1000/.  a  2^^.  \2s,al\s.a  I0«.  pm. 

Ditto        500/.        do.     lOf.a  13«.  a  10*.  pm. 

Ditto  Small  do.     ll#.«l3««Pin 
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— ^-—  "  Quod  niagis  ad  N08 

Pertinet^  et  oescire  malum  est,  agitamus. 


HOBAT. 


LOCAL  COURTS. 

At  a  time  when  the  establiahmeut  of  local 
courts  is  mach  discussed,  we  wish  to  caU 
attention  to  some  late  cases  as  to  the  power 
of  commisfioners  of  courts  of  request. 

The  distinction  between  the  cases  of  the 
partj  and  of  the  sheriff  or  hisofficer  is  well 
settled;  theformer,  to  justify  his  taking  body 
andgoods  under  process,  must  shew  the  judg- 
ment in  pleading  as  weU  as  the  writ,  but  for 
the  latter  it  is  enough  to  show  the  warrant 
only.*  When  indeed  the  officer  of  the  court 
chooses  to  join  in  pleading  with  the  party, 
then  if  the  plea  be  defective,  he  must  abide 
by  the  defects  apparent  on  the  pleas.  He 
then  foregoes  the  benefit  of  the  warrant.^ 
But  when  he  simply  relies  on  the  writ  or 
warrant,  he  will  be  protected. 

This  distinction  obtains  as  well  in  exe- 
cuting the  process  of  an  inferior  court  as  a 
superior  court.  But  if  a  plaintiff  may  sue 
if  he  please  in  the  courts  of  Westminster 
Hally  and  will  be  then  safe,  yet,  if  he  will 
sue  in  an  inferior  court,  he  is  bound  at  his 
peril  to  take  notice  of  the  bounds  and 
limits  of  its  jurisdiction.^ 

These  principles  have  been  fully  recog- 
nised in  the  cases  to  which  we  allude. 

The  commissioners  of  a  court  of  request 
were  empowered  to  award  execution  against 
the  person  of  a  party  ordered  to  pay  money, 
and  therefore  the  clerk  of  the  court,  at  the 
prayer  of  the  party  prosecuting  the  order, 
was  to  issue  a  precept  by  way  of  ca.  sa,  to 
the  seijeant  of  the  court,  who  was  thereby 
authorized  to  take  the  debtor.     The  com- 

•  Coteg  V.  J^ieAiU,  3  Lev.  20;  Moravia  f. 
Shper,  Wiiles,  30, 

^  Hone  V.  JHmet,  Willee,  \2ii ;  PhiUipg  f. 
B'tron,  1  Str.  609;  Smith  v.  Dr,  Bouchiitr, 
2  Sir.  993. 

«  Aforaoia  v.  Sioper,  Willes,  34  :  Higginson 
?.  Mar^n,  2  Mod.  197. 

YOi-  xxm.  -  NO.  ^9^, 


missioners  were  also  empowered  to  order 
debts  to  be  paid  by  instalments,  and  undejr 
such  terms  as  appeared  to  them  reasonable^ 
and  on  default  in  paying  such  instalments^ 
the  commissioners /ir^Mnf  in  Court  upon  due 
proof  of  such  default,  were  authorised  to 
award  execution  for  the  instalment,  in  the 
same  manner  as  for  the  debt  first  decreed. 
A  party  against  whom  an  order  had  been 
made  by  the  commissioners  to  pay  a  sum 
by  instalments,  n^ected  to  pay  an  instal- 
ment ;  thereupon,  at  the  request  of  the  com- 
plainimt,  and  without  any  previous  order  of 
the  commissioners,    hut  according  to  the 
practice  of  the  court ,  the  clerk  of  the  court 
issued  a  warrant,  under  which  the  Serjeant 
of  the  court  took  the  debtor.     It  was  held 
by  the  Court  of  Queen's  Bench  that  the 
warrant  was  ill^^»  as  execution  had  not 
been  awarded  by  the  commissioners  present 
in  court  upon  due  proof  of  the  default,  and 
that  the  clerk  who  issued  the  warrant  was 
liable  in  trespass  at  the  suit  of  the  debtor ; 
and  secondly,  that  the  serjeant  who  executed 
the  warrant  was  protected  by  the  warrant, 
and  was  not  hable.     As  to  the  argument  as 
to  the  practice  of  the  commissioners'  court, 
the  Lord  Chief  Justice  said,  *'  It  is  said  that 
this  mode  of  proceeding  is  valid  because 
the  case  finds  it  to  be  according  to  the 
practice  of  the  court.     But  the  answer  is, 
that  the  commissioners  have  no  power  to 
make  such  a  practice  as  this  or  such  an 
order  at  the  time  of  the  judgment,  because,  if 
made  then  prospectively,  it  dispenses  with 
that  proof  of  nonpayment  which  the  statute 
requires,  and  with  the  exercise  of  any  dis- 
cretion on  their  part  as  to  the  execution  or 
further  costs.     We  therefore  think  that  thi^ 
direction  for  the  issuing  of  execution,  en- 
grafted on  the  original  judgment  and  made 
part  of  it,  must  be  considered  npt  merely  as 
rregnlar,  but  a  nullity;    and  if  so,   the 
clerk  has  issued  a  warrant  without  apy  am* 
M 

Digitized  by  VjOOQIC 


162     Local  Co  trtt.^^The  Opening  of  Parliament. — Execuiionf  on  Rules  of  Court. 


r 


thority,  which  therefore  cannot  protect 
him,  and  he  is  liable  for  the  imprisonment 
occasioned  by  its  execution."  And  his 
Lordship  thus  continued,  ''  the  case  of  the 
defendant  Witkam  (the  serjeant)  stands  on 
very  different  grounds.  He  is  the  minis- 
terial officer  of  the  commissioners,  bound 
to  execute  their  warrants,  and  having  no 
means  whatever  of  ascertaining  whether  they 
issue  upon  valid  judgments,  or  are  other- 
wise sustainable  or  not.  His  situation  is 
exactly  analogous  to  that  of  the  sheriff  in 
respect  of  process  from  a  superior  court," 
ana  his  Lordship  then  referred  to  the  cases 
before  cited.* 

In  another  case,  first  reported  by  our 
own  reporter,^  the  commissioners  of  an  in- 
ferior court,  with  jurisdiction  to  try  cases 
of  debt  where  the  debtor  resided  within  a 
certain  district,  and  to  award  execution 
-against  the  person,  entertained  a  claim  of 
debt  against  one  who  did  not  reside  within 
their  jurisdiction,  and  issued  a  warrant 
against  him.  Under  which  he  was  taken  in 
execution  by  the  officer  of  the  court.  In 
trespass  against  the  plaintiff  below,  the 
commissioners  and  the  officer  of  the  court, 
it  was  held,  1.  That  the  plaintiff  below,  who 
had  merely  stated  his  case  to  the  court,  was 
not  liable.  2.  That  the  commissioners 
were  liable.  3.  That  the  officer,  who  would 
generally  be  protected  by  a  warrant  under 
such  circumstances,  was  liable  in  this  case, 
because  the  warrant  under  which  he  acted 
did  not  describe  the  court  by  its  proper 
name  and  title. 

These  cases  have  long  been  before  our 
readers ;  but  we  have  thought  thb  a  proper 
time  to  advert  to  some  of  the  inconvenience 
and  injustice  which  may  be  done  by  the 
local  courts  unless  duly  controuled. 

THE  OPENING  OF  PARLIAMENT. 

The  year  1842  has  now  commenced. 
We  have  very  recently  ventured  upon  cer- 
tain predictions  as  to  the  important  changes 
in  the  law  which  will  be  made  in  its  pro- 
gress. Time  can  only  shew  whether  we 
are  in  the  right  or  not.  We  certainly  await 
with  no  usual  interest  the  opening  of  the 
new  parliament,  when  a  very  few  days  will 
shew  whether  Sir  Robert  Peel  has  not  in 
his  budget  a  series  of  bills  for  effecting 
considerable  alterations  in  various  branches 
of  the  law.  We  have  some  reason  to  think 
that  this  will  be  so. 

^  Andrews  v.  Marrie  and  another,  1  Gale 
&Dav.268{  21  L.  0.301. 

•  Carrall  v.  Morlew,  22  L.  O.  126;  sybse- 
quently  in  1  Gale  &  Us?  275. 


ISSUING  EXECUTION  UNDER  1  &  2 
VIC.  c.  110.  ON  RULES  OF  COURT. 

In  the  present  article  we  propose  to  state, 
shortly,  the  decisions  as  far  as  they  have 
gone,  on  the  18th  section  of  the  1  &  2  Vic. 
c.  110,  with  respect  to  issuing  execution  on 
rules  of  Court  requiring  parties  to  pay 
money.  By  that  section,  it  is  provided 
*'  that  all  decrees  and  orders  of  Courts  of 
Equity,  and  all  rules  of  Courts  of  Common 
Law,  and  all  orders  of  the  Lord  Chancellor, 
or  of  the  Court  of  Review  in  matters  of 
bankruptcy,  and  all  orders  of  the  Lord 
Chancellor  in  matters  of  Innacy,  whereby 
any  sum  of  money,  or  any  costs,  cl^arges, 
or  expences  shall  be  payable  to  any  person, 
shall  have  the  effect  of  judgments  in  the 
superior  Courts  of  Common  Law ;  and  the 
persons  to  whom  any  such  monies,  or  costs, 
charges,  or  ezpences  shall  be  payable,  shall 
be  deemed  judgment  creditors  within  the 
meaning  of  this  act ;  and  all  powers  hereby 
given  to  the  judges  of  the  superior  Courts 
of  Common  Law,  with  respect  to  matters 
depending  in  the  same  Courts,  shall  and 
may  be  exercised  by  Courts  of  Equity  with 
respect  to  matters  therein  depending,  and 
by  the  Lord  Chancellor  and  the  Court  of 
Review  in  matters  of  bankruptcy,  and  by 
the  Lord  Chancellor  in  matters  of  lunacy, 
and  all  remedies  hereby  given  to  judgment 
creditors,  are  in  like  manner  given  to  per- 
sons to  whom  any  monies,  or  costs,  chaises, 
or  expences  are  by  such  orders  or  rules  res- 
pectively directed  to  be  paid." 

A  question  naturally  arose  on  this  sec- 
tion, as  to  whether  it  extended  to  cases 
where  sums  of  money  were  ordered  to  be 
paid  by  awards  in  pursuance  of  submissions 
made  rules  of  Court  Accordingly,  in  Jonea 
V.  fVilliams,  11  Adol.  &  El.  17d,  an  appli- 
cation was  made  to  set  aside  a  writ  of  exe- 
cution, issued  on  an  award  made  in  pursu- 
ance of  an  agreement  of  reference,  which 
had  been  made  a  rule  of  Court,  llie  arbi- 
trator had  directed  a  certain  sum  to  be  paid 
by  the  plaintiff  to  the  defendant ;  and  for 
that  sum,  together  with  costs,  the  defend- 
ant issued  execution  without  signing  judg- 
ment. The  Court  there  held  that  the  de- 
fendant could  not,  by  virtue  of  the  rule  of 
Court,  issue  execution  for  the  sum,  under  1 
&  2  Vic.  c.  110,  s.  18,  that  clause  being 
cmly  applicable  to  cases  in  which  the  amount 
of  the  money  payable  by  the  role  is  ex- 
pressed on  the  face  of  the  rule  itself,  llie 
Court  there  said,  "  In  no  instance  of  sub- 
mission to  arbitration  is  any  money  what* 
ever  to  be  payable  by  the  rule;  and  then 
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the  questton  is  whether,  if-  money  be  award- 
ed to  be  paid,  it  becomes  payable  by  the 
rule,  by  reference  to  it,  by  the  consent  of 
the  parties  that  an  award  may  be  made, 
and,  as  it  were,  embodying  an  award  made 
by  consent  into  the  rule  by  relation,  as  if 
the  award  itself  was  part  of  the  rule ;  and 
whether  thw  goes  to  make  it  payable  by 
the  role  within  the  meaning  of  the  act.  It 
is  undoubtedly  money  payable  by  something 
arising  out  of,  and  connected  with  the  rule ; 
but,  then,  can  the  award  be  engrafted  on 
the  role  so  as  to  make  the  money  payable  by 
the  rule  ?  The  difficulty  that  presents  it- 
aelTis,  that  there  is  no  definite  sura  of  mo- 
ney expressed  to  be  payable  by  the  rule 
itself.  These  rules  are  to  have  the  effects 
of  judgments,  which  are  to  charge  the  land ; 
and  therefore  the  sum  to  be  so  charged 
ought  to  be  distinctly  stated  in  the  docu- 
.ment  which  thus  charges  the  land,  so  that 
purchasers  or  creditors  may  know  what  it  is. 
Judgments  are  to  bind  the  land  from  the 
time  directed  by  law.  But,  when  rules  like 
this  are  made,  they  also  ought  to  bind  the 
land  at  the  time  they  are  entered,  but,  at 
the  same  time,  there  is  nothing  to  inform 
any  body. of  the  charge  :  the  amount  may 
not  be  ascertained  for  a  year  afterwards." 

The  decision  of  the  Court  of  Exchequer, 
in  Jone$  v.  WilHamt,  9  Dowl.  P.  C.  702, 
a  different  case,  was  in  conformity  with  the 
opinion  of  the  Court  of  Queen's  Bench  al- 
ready stated. 

The  question  then  arose  whether,  by  any 
means,  an  award  requiring  a  certain  sum  of 
money  to  be  paid,  could  be  brought  within 
the  meaning  of  the  section  by  any  step 
taken  on  the  part  of  the  plaintiff,  or  suc- 
cessful party  in  the  arbitration.  According- 
ly a  mode  was  suggested  by  Lord  Denman 
in  the  former  case,  in  the  following  man- 
ner : — "  There  is  no  difficulty  in  giving 
effect  to  the  act  of  parliament  as  to  awards, 
if  a  proper  case  is  made  out :  and  that  is, 
by  cidling  on  the  delinquent  party  to  shew 
came  why  he  should  not  pay  a  certain  sum 
of  money  pursuant  to  the  award.  If  that 
rale  be  made  absolute^  ,an  execution  may 
issue  for  the  sum  distinctly  specified  in  the 
rule  so  to  be  obtained." 

la  conformity  with  this  suggestion  a 
number  of  cases  have  been  brought  before 
the  Court  >  in  which,  as  a  matter  of  course, 
the  rule  has  been  granted  in  the  manner 
proposed  by  his  Lordship. 

These  decisions,  however,  it  will  be  per- 
ceived, do  not  affect  the  question  as  to 
"  costs,"  independent  of  or  connected  with 
Chs  award.     In  Jones  v.  Wiliiam$,  9  Dowl. 


P.  C.  702,  the  opmion  of  the  Court  of  Ex- 
chequer was  thus  expressed  by  Mr.  Baron 
Parke. '-^It  seems  to  me,  that  according  to 
the  construction  of  the  act,  it  does  not 
apply  to  any  costs,  charges,  or  expences, 
except  those  which  are  ordered  by  the 
Court  to  be  paid,  and  that  it  does  not  em- 
brace cases  in  which  something  is  neces- 
sary to  be  done  in  order  to  give  the  party 
a  title  to  the  money,  but  includes  those 
only  in  which  the  obligation  to  pay  the 
money  appear  upon  the  face  of  the  judg- 
ment, decree,  or  order.  But  then  it  is  ar- 
gued, that  when  the  Court  oiders  the  pay- 
ment of  costs,  something  must  be  done,  in 
order  to  ascertain  their  amount  before  exe- 
cution can  issue.  No  doubt  that  it  is  so; 
but  we  must  hold  that  costs  are  not  liable 
to  the  same  observafion,  as  they  stand  upon 
a  peculiar  footing.  When  the  legislature 
mentions  "  money,  costs,  charges,  and  ex- 
pences,"  it  means  money  decreed  or  ordered 
to  be  pud,  together  with  the  costs,  cliarges, 
and  expences,  ascertained  in  the  usual  way 
by  the  officers  of  the  Court.  That  ppint, 
it  is  unnecessary  to  decide;  but  I  am  of 
opinion,  that  with  respect  to  costs,  it  is 
enough  if  they  are  ascertained  by  the  officer 
of  the  Court,  and  that  it  is  not  necessary 
that  there  should  be  any  order  to  pay  after 
the  officer  has  taxed  them." 

The  result  of  this  judgment  therefore  is, 
that  where  there  is  a  rule  of  Court  ordering 
costs  to  be  paid,  as  soon  as  the  proper  of- 
ficer has  ascertained  the  amount,  the  party 
entitled  under  the  rule  may  issue  execution 
on  the  rule  for  the  amount,  without  any 
further  proceeding. 

In  Doe  d.  Sieer  v.  Bradley,  p.  167, 
post,  Mr.  Justice  Patteson,  last  Michaelmas 
Term,  allowed  a  rule  nisi  to  be  granted, 
calling  on  the  party  against  whom  the 
Master's  allocatur  had  been  made,  to  shew 
cause  why  he  should  not  pay  the  sum  men- 
tioned in  that  instrument.  The  reason 
why  the  application  was  made  was  that 
the  party  could  not  be  served  personally 
with  the  allocatur,  so  as  to  obtain  an 
attachment.  In  that,  as  well  as  Jordan  v. 
Berwick,  MS.,  his  Lordship  said  that  as 
this  proceeding  was  in  lieu  of  the  proceed- 
ing by  attachment,  the  service  ought,  if 
possible,  to  be  personal;  but  if  not,  then 
on  a  special  affidavit  of  facts,  it  would  be 
for  the  Court  to  determine  whether  enough 
had  been  done  to  entitle  the  party  to  makf) 
the  rule  absolute.  And  in  Burton  v.  il/eii. 
dizabal,  M.  S.,  in  the  same  term,  his  Lord- 
ship said  that  it  need  not  be  made  part  of 
the  rule  that  the  applicant  should  be  at 
M2 
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liberty  to  issue  execution,  or  that  he  fore- 
went his  remedy  by  attachment.  And  in 
Kerr  v.  Geston,  M.  S.,  the  same  learned 
Judge,  in  the  same  term,  held  that  on 
shewing  cause  against  a  rule  nisi  for  non- 
jmyment  of  money  pursuant  to  an  award, 
it  was  competent  to  take  objections  to  what 
appeared  on  the  face  of  it,  in  the  same 
•manner  as  on  shewing  cause  against  a  rule 
nisi  for  an  attachment  for  its  non-perform- 
ance. 

It  is  hoped  that  this  summary  of  the  de- 
cisions on  a  very  important  provision  of  the 
1  &  2  Vic.  c.  110,  may  be  useful  to  our 
practical  readers. 


THE  PROPERTY  LAWYER. 


PRINCIPAL  AND  AOBNT. 

Whbrb  a  party  employs  another  to  act  as 
•gent,  it  is  on  the  faith  that  such  asrent  will 
wtt  in  the  matter  purely  and  disinterestedly  for 
the  benefit  of  his  employer. 

Where  ^.  placed  himself  under  the  advice 
of  a  dealer  in  English  and  foreij^n  stock,  and 
•  the  latter  advised  purchases  and  sales  of  stock, 
which  advice  ^.  followed,  ^t  afterwards  ap- 
peared that  those  purchases  and  sales  were 
purely  nominal  transfers  and  re-transfers  of  the 
dealer's  own  stock,  the  difference  beinfir  settled 
in  account,  and  it  was  decided  that  a  Court  of 
Equity  might  interfere  to  compel  an  account 
bet^veen  the  parties,  and  to  set  aside  the  tran- 
*sactioo8  that  had  taken  place,  on  the  ^ronnd 
that  the  dealer  stood  in  a  situation  of  advantage, 
which  Equity  will  not  allow  to  an  agent  dealing 
.  with  his  principal.  Brookman  v.  Roihschiid,  3 
Sim.  165 ;  2  Dow  &  CI.  188 ;  5  Bli.  165. 

So,  alsOf  where  j^.  employed  B.,  a  stock- 
broker, to  purchase  some  canal  shares,  B.  ap- 
parently  bought  them  from  C,  the  ostensible 
.owner,  but  who  afterwards  turned  out  to  he  a 
mere  trustee  for  B.  The  Court  after  a  lapse 
of  several  years,  without  entering  into  the 
question  of  the  fairness  of  the  price,  held  that 
the  transaction  was  void  on  grounds  of  public 
policy,  und  set  it  aside  with  costs.  **  U  is 
said/'  said  Lord  LangdaU,  M  R.,  *<  that  thi# 
is  every  day's  practice  iti  the  city.  I  certainly 
should  be  very  sorry  to  have  it  proved  to  me, 
that  such  a  sort  of  dealing  is  usual ;  for  nothing 
^can  be  more  open  to  the  commission  of  fraud 
than  transactions  of  this  nature.  It  frequently 
happens  that  the  same  person  is  agent  for  both 
parties,  in  which  case  he  holds  an  even  hand, 
and  acts,  in  one  sense,  as  arbitrator  between 
them ;  but  if  a  person  employefi  us  agent,  on 
account  of  his  skill  and  knowleds;e,  is  to  have, 
in  the  very  same  transaction,  an  interest  directly 
ppposite  to  that  of  his  employer,  it  is  evident 
that  the  relation  between  tbf  parties  then  be- 
comes of  such  a  nature  as  must  inevitably 
lead  to  contiuued  ilisuppointment,  if  not  to  the 
continued  practice  of  fraud.     I  am  of  opinion 


that  these  transactions  cannot  be  supported ; 
not  only  are  they  in  themselves  so  extremely 
likely  to  lead  to  the  commissien  of  fraud,  as  to 
make  them  directly  against  the  policy  of  the 
law,  but  in  those  cases  which  have  occasionally 
come  to  the  knowledge  of  the  Ccurt,  and 
which  fortunately  have  not  been  frequent*  it 
has  invariably  been  found  that  fraud  has  been 
the  result  of  such  transactions.  It  is  not  neces- 
sary  to  shew  that  fraud  was  intended,  or  that 
loss  afterwards  took  place  in  consequence  of 
these  transactions,  because  the  defendant, 
though  he  might  have  entertained  no  intention 
whatever  of  fraud,  was  placed  in  such  a  situa- 
tion of  trust,  with  regard  to  the  plaintiflF,  that 
the  transaction  cannot,  in  the  contemplation  of 
this  court  be  considered  valid»  Being  fur  these 
reasons  of  opinion  that  these  transactions  caa- 
not  stand,  the  next  question  is,  whether  any 
thing  has  taken  place  to  deprive  tlie  plaintiff  of 
the  right  of  saying  to  Mr.  Peppercorne,  *  put 
me  in  the  situation  in  which  I  was  before ; 
whether  these  shares  were  of  greater  value  or 
not,  I  do  not  chose  to  be  at  the  risk  of  selling 
■  the  shares  which  now  stand  in  my  name ;  they 
have  been  transferred  to  me  in  a  manner  which 
the  law  does  not  warrant,  and  I  desire  to  be 
placed  in  the  situation  in  which  1  should  have 
been,  if  the  transaction  had  never  taken 
place.'  First,  with  regard  to  the  length  of 
time ;  there  is  nothing  to  shew  that  this  was 
discovered  before  the  year  1837;  it  is  not 
sufficient  to  say  that  the  plaintiff,  being  a  pro- 
prietor, might  have  gone  to  the  books,  and 
made  a  search,  and  found  out  all  these  matters, 
or  that  the  son,  being  a  director,  and  having 
the  books  before  him,  might  have  made  the 
search ;  the  knowledge,  in  my  opinion,  ought 
to  have  been  brought  home  to  the  pfainiiff^ 
and  this  has  not  been  done.'*  GUlei  v.  Pep* 
pereorne,  3  Bea.  78. 


REFORM  IN  THE  CHANCERY 
OFFICES. 

Wx  observed  in  our  last  number  that  the 
further  alterations  intended  in  the  business 
of  the  Court  of  Chancery  should  commence 
with  effecting  improvements  in  the  office9 
of  the  Court,  as  the  machinery  by  which  its 
operations  are  efiBCted.  And  we  noticed  a 
pamphlet  by  "  an  Equity  Draftsman,**  iir 
defence  of  some  of  the  most  important  of 
those  offices.  We  have  now  to  request  Ibe 
attention  of  our  readers  to  another  pubIica-> 
tion  called  '*  Suggestions  for  amending  tiie 
Practice  and  Proceedings  in  the  Court  af 
Chancery,  with  a  view  to  remedy  expenoe 
and  delay,  and  particularly  that  of  the  Siic 
Clerks'  and  Masters*  Offices."* 

llie  writer  is  evidently  a  practical  man, 
and  many  of  his  suggestions  are  valuable « 
A  considerable  part  of  them,  however,  will 


*  This   pamphlet  has    been   published  l»v 
Croft  and  Blenkam,  19,  Chancery  Lane. 
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be  ibond  in  the  works  of  former  writers, 
and  fiimiliar  to  oar  readers;  but  they  are 
here  conveniently  collected  and  arranged, 
and  we  shall  no  doubt  promote  the  laud- 
able object  of  the  writer,  and  serve  the 
cause  in  which  he  is  engaged,  by  selecting 
such  parts  of  his  plan  as  appear  to  us  to  be 
practically  useful. 

We  shall  for  the  present  confine  our 
extracts  to  the  office  of  the  Six  CUrki  and 
Sworn  Clerks. 

Our  author  says :  — 

I^t  two  persons  lie  appointed,  to  be  called 
Clerks  of  tbe  Records,  who  shall  transact  the 
business  of  the  Six  Clerks'  Office,  unless  where 
otherwise  provided,  at  a  salary  of  (say)  1500/. 
per  annum  each,  and  call  the  office  **  the  Re- 
cord Oifice  of  the  Court  of  Chancery."  Let 
ten  (or,  if  necessary,  twenty)  clerks  he  ap- 
pointed forthepurposes  herein-after  mentioned, 
to  assist  the  Clerks  of  the  Records,  at  a  sal- 
ary of  1^/.  each  per  annum. 

Bills  to  be  filed  with  the  clerks  of  the 
records  at  the  record  office,  and  the  name  and 
residence  of  the  solicitor  filing;  the  same  to 
appear  in  the  book  to  be  kept  for  that  pur- 
pose. 

SoBPSNAS  to  be  issued  by,  and  served  on 
tbe  respective  solicitors,  exceptinfi^  the  siib- 
ptena  to  hear  judgement,  which  is  to  be  served 
OQ  the  respective  parties,  either  personally,  or 
by  leaving  same  at  their  dweliinf^-house  or 
place  of  abode.  And  it  shall  be  necessary  to 
state  in  the  affidavit  of  service  of  suhpmna, 
in  case  the  same  shall  not  be  personally  served, 
that  the  party  serving  tbe  suhpcena  has  made 
dilijrent  mquiries,  and  believes  that  the  person 
ilitended  to  be  served  was  then  living,  and 
resided  at  the  place  where  the  subpoena  was 
served. 

Appbarancbs  to  be  entered  with  the  clerks 
of  the  records  in  an  appearance  book,  to  he 
kept  by  them  for  that  purpose.  Notice  to  be 
^ven  by  the  defendant's  solicitor  to  plaintiff's 
solicitor  of  his  having  appeared. 

CoPiBs  OP  Bills  to  be  made  by  the  plain- 
tiff's solicitor,  and  delivered  to  defendant's 
solicitor. 

Answbrs. — ^Time  for  putting  in  answer  to 
commence  from  the  delivery  of  the  office 
copy. 

Defendant's  solicitor,  within  the  time  al- 
lowed, to  prepare  answer,  which  is  to  be  sworn 
before  a  master  extra  in  the  country,  or  in 
Lfomlon  at  the  public  office  by  a  clerk  to  be 
.appointed  fur  that  purpose,  instead  of  a  Mas- 
ter in  Chancery  attending  at  the  public  office. 

Answers  to  be  sent  to  town  by  post  or  other- 
wise (if  from  the  country),  and  filed  bv  the 
defendant's  solicitor  at  the  office  of  the  clerks 
of  records:  those  sworn  in  town,  to  be  also  filed 
with  the  clerks  of  the  records. 

Warrants  to  be  taken  out  before  the  Mas- 
ter for  time  to  answer,  and  the  Master  to  have 
discretion,  without  affidavit,  to  allow  further 
time  without  subjecting  tbe  party  to  any  spe- 
cial 


Defendant's  solicitor  to  give  notice  to  plain- 
tiff's solicitor  that  answer  filed,  and  if  no  no* 
lice  given,  attachment  may  issue.  It  shall  be 
necessary  to  state  in  the  affidavit  upon  which 
the  attachment,  for  want  of  answer  to  an  ori- 
ginal, or  amended,  or  supplemental  bill  or  bill 
of  revivor,  is  grounded — the  day  of  the  month 
and  year  on  which  such  respective  office  copy 
hill  was  delivered. 

After  defendant's  time  to  answer  has  ex* 
pired,  no  attachment  to  issue  unless  three 
clear  days'  notice  in  writing  have  been  given 
to  the  opposite  solicitor. 

Defendant's  solicitor  to  furnish  copy  answer 
to  plaiittiff''s  solicitor  within  seven  days  from 
the  filing  thereof,  inclusive  of  the  day  of  such 
filing,  and  the  time  within  which  the  answer  is 
to  be  deemed  sufficient  to  be  reckoned  from 
the  delivery  of  the  office  copy. 

ExcBPTioNS  to  answer  to  be  prepared  in 
the  usual  manner,  and  copy  thereof  marked 
as  an  office  copy  by  the  Clerk  of  Records,  as. 
above,  and  to  be  delivered  to  defendant's  so-^ 
licitor. 

Ambndmbnt  OP  Bills  to  be  made  by  the 
Clerks  of  the  Records,  in  the  record.  Plaintiff's 
solicitor  to  call  for  office  copy  and  amend 
same,  fretting  the  amendments  marked  in  the 
usual  wav,  and  then  deliver  it  over.  At  the 
time  of  delivering  the  office  copy  amendments* 
plaintiff's  solicitor  to  ^ive  notice  to  the  re* 
speciive  solicitors  of  the  defendants,  whether 
or  not  a  further  answer  is  required ;  the  time 
for  answering  such  amended  bill  to  he  reckoned 
from  the  delivery  of  such  notice.  No  subposna 
to  answer  such  amended  hill  to  be  necessary, 
except  as  to  any  new  defendants. 

Rbplication  to  be  entered  by  the  clerk  of 
the  records  in  a  book  to  he  kept  at  the  office 
for  that  purpose,  and  called  the  replication 
hook,  on  the  solicitor  giving  him  a  note  to  that 
effect ;  this  book  to  he  open  for  searches  by 
the  solicitors  of  the  Court.  Notice  of  filing 
replication  to  be^iven  to  the  opposite  solicitors 
whose  answers  are  replied  to. 

Subp(bna9  to  rejoin  to  he  issued  by  the  so* 
licitors  at  the  Suhposna  Office,  and  served 
upon  tbe  opposite  solicitors  by  leaving  the 
siime  at  their  office. 

Examination  op  witnbssbs  m  town.— 
Notice  10  be  given  to  the  respective  solicitors 
of  the  name,  description,  and  place  of  abode 
of  each  witness,  to  enable  them  to  cross  exr 
amine  same. 

Commissioners  to  be  named  by  each  of  the 
solicitors,  and  to  be  agreed  upon  between 
them,  Hud  if  they  disagree,  clerk  of  the  records 
to  strike  names.  Commission  to  be  prepared 
hy  the  plaintiff's  or  defendant's  solicitor,  and 
sealed  at  the  Subpcena  Office  in  the  same 
manner  as  subpcenas  are  sealed. 

Commissions  for  taking  the  examination  of 
parties  to  be  issued  in  the  same  way,  and  the 
same  to  be  sealed  on  production  of  the  Mas- 
ter's allowance  of  the  interregaiories  on  the 
engrossment,  without  any  order  or  report  being 
necessary  as  now  required. 

Commission  for  examination  of  witnesses  to 
be  sent  down  into  the  country,  and  depositioni 
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to  be  taken  as  at  present,  and  to  be  returned 
by  messeng^er  nnder  tbe  seals  of  (he  commis- 
sioners, and  filed  \vilh  the  clerk  of  the  records, 
who  is  to  deliver  out  copies,  when  pulilicatiou 
is  passed,  to  the  different  solicitors  requiring 
the  same,  for  which  he  is  to  be  paid  id,  per 
fblto. 

Rule  to  produce  witnesses,  and  rule  to  pass 
publication,  to  be  entered  by  the  clerk  of  the 
records  in  a  book,  to  be  kept  for  that  purpose 
at  the  record  office,  called  the  rule  hook,  on 
the  plaintiflPs  solicitor  producing  a  note  for 
that  purpose. 

All  consents  to  enlarge  or  to  pass  publication 
to  be  entered  in  the  rule  book,  and  signed  by 
the  respective  solicitors  in  the  same  manner  as 
IB  now  done  by  the  Clerks  in  Court. 

Causb  to  ns  ENTERED  by  the  solicitor  in 
the  cause  book. 

Subpoena  to  hear  judgment  to  be  issued  by 
tbe  solicitor  and  served  on  the  parties  in  the 
cause/  Affidavit  of  service  to  be  made  to  the 
effect  before  stated. 

Demurrers  and  Pleas  to  be  filed  in  the 
same  way  as  answers,  and  copies  delivered  by 
Hie  solicitors  to  the  opposite  solicitor. 

Demurrers  and  pleas  to  be  set  down  with 
the  registrar  by  the  solicitor. 

No  order  to  set  down  demurrer  or  plea  to 
he  necessary,  but  notice  in  writing  to  be  given 
to  the  opposite  solicitor,  not  later  than  the  day 
after  sucn  demurrer  or  plea  is  set  down,  and 
an  affidavit  of  service  of  such  notice  to  be 
made. 

Documents  to  be  deposited  with  clerk 
of  records,  and  produced  by  him  or  his  deputy 
in  the  same  manner  as  now  done  by  the  Clerks 
iD'Court.*  Tbe  clerks  of  records  to  make 
copies  thereof  or  extracts  therefrom  at  4d.  per 
folio. 

All  certificates  of  pleadings  filed,  to  be  given 
by  the  clerk  of  records  and  delivered  to  the 
solicitors  requiring  the  same. 
^  All  petitions  of  rehearing  or  appeal  to  be 
signed  bv  the  solicitor  for  the  appellant,  or  by 
the  appellant  himself,  undertaking  to  pay  such 
costs  as  the  Court  shall  award. 

Servicb  of  Notices,  &c. — All  special  pe- 
titions, notices  of  motions,  warrants,  copies  of 
orders,  and  other  proceedings,  to  be  served  on 
the  opposite  solicitor  by  leaving  same  at  his 
office.  Orders  for  sequestration  nisi,  and  or- 
ders for  not  producing  and  leaving  papers. 
not  putting  in  examination  to  interrogatorips, 
and  all  other  orders  on  which  it  is  intended  to 
found  process  of  contempt,  to  be  served  per- 
iMally  on  the  solicitor  of  the  party. 

Answers,  and  pleas  when  required  to  be 
pat  in  upon  oath,  to  be  sworn  at  the  public 
office^  in  London,  or  before  a  master  extra 
in  the  country,  and  filed  with  the  clerk  of  the 
records. 

Examinations  in  a  cause,  upon  interrogato- 

*  The  production  of  documents  might  more 
coBveaiently  take  place  at  the  solicitor's  office. 

c  The  public  office  should  be  abolished,  and 
she  oath  administered  either  by  the  record 
keeper,  or  solicitors  in  London*  authorized  as. 
masters  extra. — Ed. 


ries  settled  tiy  the  Master,  to  be  sworn  either 
at  the  public  office  before  the  clerk  aforesaid, 
or  before  a  master  extra  in  the  country,  to  be 
brought  up  by  messenger,  and  left  in  the  Mas- 
ter's office  to  whom  the  cause  is  referred « 

Solicitors  to  draw  up  dockets  of  decrees, 
and  obtain  the  signature  uf  the  judge  who  pro- 
nouDced  the  decree  or  order,  and  enrol  them 
according  to  the  present  practiee  of  the  Court. 

The  clerk  of  the  records  to  issne  attach- 
ments and  other  processes  of  contempt,  on  note 
for  that  purpose  from  the  solicitor,  in  the 
some  manner  as  now  done  by  the  clerks  in 
Court :  such  writs  to  be  sealed  at  subp«ena 
office,  and  clerks  of  records  to  be  responsible 
for  the  regularity  of  such  proceedings. 

All  consents  to  petitions  to  be  signed  by  the 
solicrlon,  as  is  now  done  by  the  clerks  in 
Court. 

The  clerks  of  records  to  perform  all  the 
other  duties  at  present  performed  by  the 
Clerks  in  Court  (if  any)  not  here  enumerated. 

AS  TO  the  taxation  OP  COSTS. 

The  rule  for  taxing  costs  between  *' party 
and  party"  to  be  abolished,  and  a  party  on 
taxation  to  be  allowed  all  his  reato»abli  nnH 
pritper  costs,  charges,  and  expenses  incurred 
by  him  in  the  progress  of  a  suit,  or  in  any  pro- 
ceeding or  matter  not  in  a  cause. 

Let  four  or  six  officers  be  appointed  as  tax- 
ing officers,  with  salaries  of  800f .  a- year  each. 

We  have  omitted  some  of  the  details  sug- 
gested, and  think  the  salary  of  the  taxing  offi- 
cer should  be  1200/.  or  l500/.>in  order  to  secure 
competent  persons. 


POINTS  OF  LAW  AND  PRACTICE  BY 
QUESTION  AND  ANSWER. 

PAROL  EVIDENCE  TO  EXPLAIN  AGREBMENTa.* 

1.  The  day  for  the  completion  of  the  purchase 
of  an  interest  in  lancf,  inserted  in  a  written 
contract,  cannot  be  waived  by  oral  agree- 
ment, and  another  day  be  substituted. 
Stowell  V.  tiobinton,  3  Btng.  N.  C.  929 ; 
S.  C.  5  Scott,  196. 

2.  A  written  agreement  was  made  to  demise 
from  the  following  ''  Lady-day,''  and  a  no- 
tice to  quit  on  the  **  6th  of  April"  was  served. 
Parol  evideuce  was  received,  that  by  **  Lady- 
day,"  the  parties  meant  '*  Old  Lady-day  I'* 
The  written  agreement  was  not  under  seal. 
Doe  d.  Peters  v.  Hopkinson,  3  D.  &  R.  607. 

3.  Parol  evidence  of  the  fact  of  tenancy  is  ad- 
missible, although  the  tenant  held  under  « 
written  agreement.  Rea*  v.  InhnOitants  of  ike 
Holy  Trinity,  7  B.  &  C.  611 ,  S.  C.  1  M. 
&  R.  444. 

4.  Parol  evidence  to  explain  an  imperfectly 
worded  written  contract,  even  where  some 
parts  of  it  were  difficult  to  be  understood 
alone,  is  not  admissible.  The  chief  question 
in  the  cause  was  the  nature  of  the  contract, 
which  had  l>een  rendered  doubtful  by  partial 


See  p.  135,  ante» 
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and  incomplete  alteration,  and  which,  there- 
fore, seemed  to  require  to  be  sapplied  and 
perfected  by  some  such  additional  words  as 
the  evidence  rejected  \vonld  have  furnished. 
Theai^reement  also  contained  dubious  words, 
Involving  it  in  uncertainty,  as  to  whether  it 
purported  to  be  a  sale  of  particular  mer- 
chandize to  arrive  by  a  certain  vessel,  or  of 
such  merchiindize  generally,  whenever  the 
contracting  party  should  receive  sufficient 
to  supply  the  purchaser  with  the  quantity. 
HMtey  v.  Nicholson,  1  Price,  404. 

5.  The  Sutute  of  Frauds  does  not  exclude  parol 
evidence,  that  a  written  contract  for  the  sale 
of  ji^oods,  purporting  to  be  made  between 
A,  the  seller,  and  B,  the  buyer,  was  on  ^.'s 
p.trt  made  by  hitn  only  as  agent  for  C, 
fFilion  V.  mrt,  7  Taunt.  295 ;  S.  0. 1  Moo. 
45. 

6.  The  printed  conditions  of  sale  of  timber 
growing  in  a  certain  close,  did  not  state  any 
ihioj;  of  i\ier  quantity  i  parol  evidence  that 
the  aactioneer  at  the  time  of  sale  warranted 
a  certain  quantity,  is  not  admis:>ible.  Poieeli 
V.  Edmunds,  12  £ast,  6. 

7.  Plarol  evidence  is  not  admissible,  to  prove 
ao  additional  rent  payable  by  a  tenant,  be- 
yond that  expressed  in  the  written  agree- 
ment for  a  lease.  Preston  ?.  Aferceau,  2  Bla. 
1249. 

8.  Bf  agreement  in  writing,  ^.  contracted  to 
sell  B,  several  lots  of  land,  and  to  make  a 
good  title  to  them ;  end  a  deposit  was  paid. 
It  was  afterwards  discovered  that  a  good 
title  could  not  be  made  to  one  of  the  lots, 
and  it  was  then  verbally  a;7reed  between  the 
parties,  that  the  purchaser  should  waive  the 
title.  I1ie  vendor  delivered  possession  of 
the  whole  of  the  lots  to  the  purchaser,  which 
he  accepted.  In  an  action  brought  by  the 
vendor  to  recover  the  remainder  of  the  pur- 
chase-money, the  declaration  stated  that  the 
defendant  agreed  to  deduce  a  good  title  to 
all  the  lots  except  one,  and  that  the  pur- 
chaser discharged  and  exonerated  him  from 
making  out  a  good  title  to  that  lot,  and 
waived  his  right  to  require  the  same ;  but  it 
was  held,  that  oral  testimony  was  not  admis- 
sible to  show  the  wait^er  of  the  purchaser's 
right  to  a  good  title  to  that  lot.  Goss  v. 
lArtTfl  Nugent,  b  Barn.  &  Adol  53  i  S.  C. 
2  Nev.  &  Man.  28. 

9.  By  a  memorandum  dated  November,  1822, 
A,  an  attorney,  agreed  with  B.,  for  a  valuable 
consideration,  to  take  C,  the  son  of  B,  into 
partnership,  as  attorneys  and  solicitors  for 
ten  vears,  and  to  allow  him  a  moiety  of  the 
profits.  The  memorandum  did  not  state 
when  the  partnership  was  to  commence. 
(7.  was  not  admitted  as  an  attorney  until 
April,  1823,  but  he  conducted  the  business 
in  the  name  of  J.  from  January,  1823.  In 
an  action  by  A,  against  B.  for  part  of  the 
consideration  money,  it  was  held,  1.  That  the 
agreement,  upon  proof  of  C,  not  being  ad- 
mitted as  an  attorney  till  after  its  execution, 
was  illegal  within  22  G. 2,  c.  46,  s.  1 1,  and  void ; 
2.  That  such  proof  was  properly  admitted 
on  the  part  of  the  defendant;  3.  That  proof  on 


the  part  of  the  plaintiff  that  the  agreement 
was  to  be  kept  as  an  escrow,  and  not  acted 
upon  till  after  C*%  admission,  was  inadmis- 
sible ;  and  4.  that  if  such  proof  could  have 
been  admitted,  the  declaration  which  de* 
scribed  the  agreement  as  one  to  commence 
in  jDrasenti,  could  not  be  supported  by  parol 
evidence  that  it  was  to  commence  tn/tf/trra, 
the  agreement  being  for  more  than  one  year, 
and  the  whole  of  it  therefore  required  to  be 
in  writing  by  29  C.  2,  c.  3,  s.  4.  fFitliams 
V.  Jones,  7  b.  &  R.  543;  8.  C.  5  B.  &  C. 
108. 


REPEAL  OF  CERTIFICATE  DUTY. 

I  am  strongly  inclined  to  think  that  tlie  most 
advisable  course  to  pursue,  to  endeavour  to  ge( 
rid  of  the  {war-tasp)  Certificate  Duty  will  be  to 
point  out  a  substitute — this  is,  however,  by  no 
means  an  easy  task. 

The  furest  mode  would  be  to  impose  a  dnty 
on  every  action  or  suit  commenced.  This  would 
remedy  the  existing  hardship,  as  a  man  of  » 
practice  of  300/.  a-year  now  pays  as  much  as 
one  of  three  thousand. 

I  believe  that  a  modificaUon  of  the  existing 
stamp  duties  on  conveyances  would  tend  to 
increase  the  revenue.  If  the  duties  on  all 
conveyances  under  300/.  or  500/.  were  dimi- 
nished, and  those  on  higher  sums  increased* 
the  Chancellor  of  the  Exchequer  would  gain 
much.  At  present  there  is  no  proportion,  and 
the  stamp  duties  on  small  conveyances  amount 
to  as  much  as  the  client  ought  to  pay  for  the 
deeds.  I  think  this  alone  would  coontervail  th^ 
loss  of  the  certificate  duty. 

The  stamps  on  voluntary  settlements  of 
stock  might  fairly  be  increased — the  object  of 
these  deeds  being  generally  to  avoid  probate 
duty. 

1  confess  I  do  not  see  why  there  should  not 
be  a  moderate  stamp  on  the  transfer  of  stock* 
I  am  aware  Lord  Al thorp,  after  aonouncinff 
his  intention  to  do  so  to  parliament,  abandoned 
the  measure  at  the  instigation  of  the  stock 
brokers,  as  tending  to  their  great  inconveni- 
ence, if  not  ruin.  I  nevertheless  think  it  a  fair 
object  to  point  oat  as  a  means  of  obtaining  the 
amount  of  the  certificate  duty. 

At  all  events,  I  am  decidedly  of  opinion  that 
something  should  be  attempted,  for  without 
agitation!  see  no  prospect  of  its  being  abo* 
lished.  L, 

The  thanks  of  the  members  of  the  legal  pro- 
fession are  due  to  those  gentlemen  whose  end 
and  aim,  and  the  gist  of  whose  communications* 
is  the  abolition  oi  that  iniquitous  impost,  '*  the 
Certificate  Duty." 

In  the  letter  subscribed  "  Att.  ad  Leg.*'  (p» 
54,  ante),  a  succinct  and  lucid  history  of  "  the 
Rise  and  Progress^'  of  the  duty  is  given.  To 
that  letter  therefore  I  beg  to  refer.  I  think  if  no- 
thing further  be  done  towards  the  amelioration 
of  the  existing  law,  as  relates  to  this  tax,  '*  the 
original  scale"  ought^  in  common  justice,  to  he 
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Adopted.  It  certaiDly  does  appear  any  thio^i^ 
bfut  juat,  that  the  necessity  (as  applied  to  this 
particular  branch  of  the  revenue)  for  such  an 
increased  impositiooy  ceasing,  the  tax  itself 
should  still  continue  to  be  levied  as  imposed 
by  Stat.  55  Geo.  3,  c.  184. 

The  clause  contained  in  Lord  Lan^dale's 
proposed  bill,  relating  to  articled  clerks  {vide 
letter  before  referred  to),  renders  it  doubly 
necessary,  (may  1  not  eay  imperative?)  for 
those  members  of  the  legal  profession  who 
will  be  thereby  affected,  (and  thev  are  exceed- 
ingly numerous)  to  be  "  up  and  doing"  in  this 
too  long  neglected  but  still  not  less  important 
subject. 

The  chief  difficulty  to  be  encountered  in 
cases  analogous  to  the  present  is  always  felt  to 
be  in  the  commencement,  as,  to  use  a  prover- 
bial expression,  but  one  that  may,  neverthe- 
less, contain  some  meaning,  *'  what  is  every 
body's,  is  nobody's  work." 
*  I  trust  that  this  communication  may  have 
some  effect  in  arousing  my  legal  brethren  to  a 
fuller  sense  of  the  injustice  of  this  imposition. 
This  once  effected,  '*the  pressure  without" 
will  soon  put  a  period  to  its  existence,  and 
*'  the  Certificate  Duty"  will  be  spoken  of  as 
one  of  the  things  that  has  been,  but  is  not. 

A  YouRO  Solicitor. 


MODE  OF  CONDUCTING  THE 
EXAMINATIONS. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
Allow  me  to  suggest,  through  your  columns, 
the  adoption,  in  some  measure,  of  the  Oxford 
system,  in  the  future  examinations  of  persons 
applying  to  be  admitted  as  attorneys.  At  that 
University  there  are  two  distinct  examinations 
of  candidates  for  a  degree;  the  6rst  is  intended 
for  those  persons  who  go  up  for  a  common 
degree ;  the  second  for  candidates  for  honors. 

With  regard  to  the  first,  there  is  a  wide  field 
of  classical  literature  open  to  candidates,  from 
which  they  are  allowed  to  choose  their  own 
authors,  subject  to  certain  restrictions  as  to 
the  sufficiency  in  number  and  quality  of  the 
books. 

The  second  examination  is  one  of  several 
days'  duration,  and  the  method  less  dependent 
perhaps  upon  any  fixed  principle,  the  object 
being  rather  to  test  the  capacities  of  the  exa- 
minees in  the  generalization  of  the  subject 
matter  (of  which  the  books  they  have  offered 
themselved  in,  treat,)  than  as  is  the  case  in  the 
first  examination,  their  memory  of  the  strict 
letter  contained  in  those  books. 

I  would  then  propose  the  following  method 
of  examination  for  simple  admission : — Let  a 
list  of  books,  none  of  them  mere  books  of 
practice,  be  set  forth  by  the  examiners,  from 
which  candidates  shall  be  allowed  to  makr 
their  own  selection,  subject  only  to  the  one 
restriction  at  to  numerical  sufficiency — the 
minimum  on  all  possible  combinations  to  be 
fixed  by  the  examiners,  and  set  forth  in  the 


same  list.  The  candidates  also  to  gire  in  a 
list  of  the  books  in  which  they  offer  themselves 
to  be  examined,  one  term  before  that  in  which 
the  examination  takes  place.  Many  other  rules 
would  be  necessary,  to  enter  into  the  details  of 
which  is  not  my  object. 

The  rough  sketch  which  I  have  given  of  the 
system  might,  I  am  sure,  be  adapted  with  cer- 
tain modifications  to  the  legal  examination, 
most  beneficially  for  the  candidates,  the  pro- 
fession, and  the  public.  Amongst  its  manifold 
advantages  over  the  present  system,  I  might 
point  out  the  putting  all  persons  on  an  equal 
footing  as  to  the  means  of  acquiring  the  know- 
ledge requisite  for  obtaining  a  certificate,  the 
exclusion  of  the  cramming  method  of  prepar- 
ing for  examination,  and  the  ensuring  of  a 
rigid  examination  of  future  aspirants  in  the 
theory  and  principles  of  the  law  ef  England, 
instead  of  an  almost /^roybrmtf  investigation  of 
their  acc^uaintance  with  a  few  points  of  prao 
tice,  easily  acquired  and  still  more  easily  for- 
gotten. 

I  have  said  nothing  on  the  manner  of  con- 
ducting the  examination  for  honors,  because  I 
think  all  changes  ought  to  be  introduced  gra- 
dually, and  that  the  time  is  not  yet  come  for 
that  species  of  examination  to  be  adopted  with 
effect,  notwithstanding  the  contrary  opinion 
entertained  by  some  ambitious  gentlemen  who 
have  favoured  your  readers  with  their  views  on 
this  subject.  In  conclusion^  I  have  only  to 
observe  that  I  have  waited  long  in  expectation 
of  suggestions  on  this  head,  which  I  conld 
have  wished  to  have  proceeded  from  more  able 
hands;  as  it  is,  however,  the  insertion  of  this 
letter  may  call  attention  to  the  subject. 

An  Attornbt. 


MOOT  POINTS. 


APPRENTICE. — PRKMIDM. 

I  HAVE  much  pleasure  in  being  able  to  assist 
a  correspondent  at  p.  136.  The  case  to 
which  he  alludes  is  that  of  Rex  v.  Mnhe,  5 
Nevile  &  Manning,  241.  I  was  consulted  a 
short  time  since  by  a  client  under  similar  cir- 
cumstances, and  I  advised  him,  that  the  magis- 
trates of  Liverpool  in  consequence  of  that  de- 
cision had  held,  that  they  could  not  interfere 
in  disputes  between  master  and  apprentice, 
where  nn  premium  had  been  paid  with  the  ap- 
prentice. My  client  not  being  sutisfied  with 
this  construction  of  the  law,  determined  on 
taking  the  opinion  of  the  highest  law  officer  of 
the  Crown  on  the  point,  and  to  a  case  submitted 
by  me  to  the  Attorney  General,  I  obtained  the 
followiug  opinion  : 

'*  The  Court  of  Q.  B.  decided  in  the  case 
alluded  to,  that  the  form  of  the  expression 
'  no  larger  sum  than,*  imported  eome  eum ; 
and  that  the  case  of  *  no  premium  at  all*  was 
not  included  within  it.  If  they  so  decided  where 
an  exemption  from  duty  was  claimed,  1  think 
a  fortiori  they  ought  so  to   decide  where  a 
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fummary  jari«diction  is  resisted  on  this  ground. 
AssuiniD^  the  decision  of  the  Court  to  be  cor- 
rect (which  we  now  must  do)  I  am  of  opiujon 
that  the  Tiew  taken  hy  the  magistrates  is 
correct.  Frbd.  Pollock,  Temple." 

1  hope  the  above  information  may  be  of  ser- 
vice, and  though  I  by  no  means  approve  of  the 
deciaion,  yet  as  lonj(  as  the  cited  case  remains 
on  the  reports  without  bein^  overruled^  I  ap- 
prehend we  are  bound  by  it;  but  to  ^uard 
ajraiDst  this  question  in  future,  I  now  always 
insert  a  nominal  premium  in  the  indenture  of 
appr^-nticeship. 

An  Old  Subscriber. 

The  above  case  has  excited  f(reat  interest  in 
London,  the  stipendary  magistrates  deciding 
agunst  the  magistrates' jurisdiction;  but  I  be- 
lieve, the  Lord  Mayor,  acting  under  his  legal 
adviser,  has  decided  in  the  old  way  in  favour 
of  the  jurisdiction. 


PROOF. — BANKRUPTCY* 

Under  a  recent  bankruptcy,  a  debt  arose 
upon  several  promissory  notes  issued  by  the 
bank  ropta  (who  were  bankers),  received  by  the 
holder  not  from  them,  but  from  third  parties, 
in  the  course  of  business.  The  notes  were  in 
this  form  : — ''  /  promise  to  pay  the  bearer  on 
demand  5/.,  value  received.  For  j4,  B.8i  Co, 
(signed)  X.  F."  The  party  signing  and  mak- 
ing the  promise  is  not  one  of  the  bankrupts, 
but  a  clerk  in  the  establishment,  and  on  that 
ground  it  has  been  supposed  that  a  third  holder 
of  such  notes  could  not  prove  them  against  the 
bankrupts.  See  Nali  v.  Smith,  1  B.  &  C.  407 
As  this  is  an  important  point,  perhaps  some 
other  correspondent  will  consider  it. 

Inquirer. 


continue  to  occupy  the  pew  so  let  to  him,  have 
the  trustees  any  power  to  eject  their  refractory 
tenant,  or  to  recorer  the  rent  due  to  them  ;  or 
would  they  be  justified  in  letting  the  pew  to 
another  person  ?  H.  V.  C.' 


JUDOMBNTS. — LBASEHOLDd. 

I  beg  to  inquire  whether,  under  the  1  8r  2 
Vict.  c.  110,  and  2  Vict.  c.  11,  judgments 
become  a  charge  en  leasehold  estates  imme- 
diately they  are  registered  as  directed  by  the 
act?  At  a  sale  by  public  auction,  A.  B.  pur- 
chased  from  the  assignees  of  a  bankrupt 
some  leasehold  property,  in  Middlesex,  for 
400/.;  the  estate  is,  with  other  property,  in 
mortgage  for  900/. ;  the  sale  is  made  with  the 
concurrence  of  the  mortgagee.  The  usual 
search  has  l»een  made  in  the  Middlesex  Regis- 
ter OfiBce  and  in  the  new  Register  Office  under 
the  above  acts,  and  at  the  latter  place  seve- 
ral judgments  appear  registered,  but  only 
two  of  which  were  entered  up  more  than  one 
jfenr  prior  to  the  act  of  bankruptcy.  The 
judgments  do  not  appear  at  the  Middlesex 
Register  Office.  S.  A. 

PEW  RENTS, 

A  hodv  of  dissenters  boild  a  chapel,  and  of 
course  their  remuneration  must  be  through 
the  median  of  pew  rents.  The  rents  of  thtse 
pews  are  payable  quarterly,  though  not  under 
a  written  agreement.  Should  a  tenant  refuse 
to  pay  his  rent  at  the  end  of  a  quarter,  and  yet 


SUPERIOR  COURTS. 


lor^  Ctancellar. 

STATUTE. — CONSTRUCTION. — PRACTICE.^ 

DISTRINGAS. 
The  olffeet  of  the  distringas  m  the  Court  of  Ewche* 
quer  in  Equity,  toae  to  rettrain  the  trmufer  of 
stoch  until  a  biU  eould  be  fled  far  an  injunciion; 
and  if  the  bill  was  not  fled  m  due  time,  the  Bank 
would  not  regard  a  second  distringas.  So,  under 
the  act  tramfenwg'  the  Exchequer  Jurisdiction 
to  this  Court,  a  party  it  not  to  have  a  second 
restraining  order,  and  to  entitle  him  to  apply  for 
em  order  to  restrain  the  transfer  of  stoch  under 
the  Ath  section  of  the  act,  he  should  have  euck  a 
case  to  eustain  thai  order  as  would  eniiile  Aim 
to  an  injunction  on  a  bill. 

This  was  a  motion  to  discharge,  for  irregn* 
larity,  an  order  made  by  the  Ijord  Chancellor 
on  the  1st  day  of  November  last,  restraining 
the  governor  and  company  of  the  Bank  of 
England  from  transferring  or  paying  dividends 
on  various  stocks  standing  in  the  Bank  books 
in  the  name  of  David  Monro,  deceased,  and 
amounting  altogether  to  the  sum  of  39,000/. 
The  order  had  been  granted  on  the  petition  of 
Mr.  Jean  Babtiste  Amyot,  who  claimed  to  be 
the  assignee  and  holder  of  a  bond  for  dOOO/«, 
granted  in  the  year  1812.  by  the  said  David 
Munro,  the  principal  and  interest  of  which 
now  exceeded  the  sum  of  9000/.  Soon  after 
Mr.  Monro's  death  in  1834,  Mr.  Amyot  ap- 
plied to  his  widow  and  executrix  for  payment 
of  the  alleged  debt,  and  not  succeeding  in  that 
application,  he,  in  1836,  brought  an  action,  to 
whicli  she  pleaded  plene  adminiitraoit,  and 
also  that  her  husbana  and  testator  never  exe- 
cuted the  bond  ;  and  if  he  did»  that  the  plaio^ 
tiff  had  no  interest  in  it.  Mr.  Amyot  being 
informed  of  the  large  sum  standing  in  the 
public  funds  in  the  testator's  name,  and  that 
Mrs.  Munro  regularly  drew  and  vested  the 
interest  in  other  funds  in  her  own  name,  sent 
a  commission  to  Canada,  where  the  bond  had 
been  executed,  to  obtain  evidence  of  that  fact, 
&c. ;  and  he  also  filed  a  bill  for  discovery  in 
aid  of  his  action,  against  Mrs.  Munro  in  the 
Court  of  Exchequer  in  Equity,  having  pre- 
viously, in  August  last,  obtained  a  distringas 
on  the  stock  in  that  Court,  according  to  the 
then  existing  practice,  against  the  Bank  and 
Mrs.  Munro.  The  act  for  abolishing  the 
Court  of  Equity  in  the  Exchequer  being  about 
to  pass,  no  proceeding  was  taken  on  the  bill, 
and  the  distringas  was  to  expire  on  the  1st  of 
November,  when  Mr.  Amyot  obtained  the 
order  from  the  Lord  Chancrlhr  under  the 
4th  section  of  the  act  (6  Vict.  c.  50  "  to  make 
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further  provisions  for  the  administration  of 
juiticc."« 

Mr.  Richards  and  Mr.  fTilbraham,  for  Mrs. 
Munro^  in  support  of  the  motion. — Amyot 
could  not  be  said  to  be  "  a  party  interested  ** 
in  the  stock  by  beinfr  merely  a  plaintiff  in  an 
action^  or  having  filed  a  bill  in  equitv  in  be- 
half  of  himself  and  other  creditors.  The  4th 
section  of  the  act  confined  the  rij(ht  to  X\m 
summary  proceeding*  to  "  a  party  interested," 
and  for  the  purpose  of  the  adi davit  prescribed 
by  the  orders  ot  the  17ih  of  November,^  to  be 
made  by  a  person  applyinj^^  fur  a  distring'frs, 
the  party  must  be  b<nid  fide  and  beneficially 
interested,  which  a  person,  merely  a11e<?ing 
u  demand  couhi  not  be  held  to  be,  until  after 
verdict  and  judgment,  or  decree.  [The  Lord 
Chftncellor, '^The  Exchequer  in  Equity  granted 
the  distringiis  without  affidavit.  Ihe  form 
now  settled  by  this  Court  is,  that  a  party  must 
swear  that  he  is  beneficially  interested,  j  'I'he 
facility  in  the  Exchequer  produced  great  in- 
justice. [The  Lord  Chancellor, — It  often  pre 
vented  great  injury'.]  The  question  here  is, 
whether  this  party  is  ticneficiuily  interested  in 
these  funds,  to  be  entitled  to  restrain  the  Bank 
and  the  party  legally  entitled  to  the  stock  from 
dealing  with  it.  The  order  was  confined  to 
the  stocks  standing  in  the  testator's  name, 
and  Mrs.  Munro  swears  in  her  affidavit,  in 
support  of  this  motion,  that  she  has  no  inten- 
tion of  transferring  it.  Amyot,  on  the  9th  of 
December,  filed  a  bill  in  this  Court  against 
Mrs.  Munro,  praying  for  an  account  of  her 
testator's  estate,  and  that  she  may  be  re- 
strained from  transferring  this  stock ;'  but  that 
bill  could  not  sustain  the  order  made  in  No- 
vember, if  he  then  l)a<i  no  right  to  that  order. 
If  he  had  a  case,  why  not  proceed  on  that  bill 
to  obtain  an  injunction  in  the  usual  way,  with- 
out reference  to  the  proceedings  under  the  act 
5  Vict.  c.  5  ?  In  that  case  the  party  should 
show  a  right  to  detain  the  ftind,  which  he  does 
not  shDw  here.  ' 

Mr.  fFakefield  and  Mr.  BeaUs,  for  Mr. 
Amyot,  supported  the  order.  After  the-false 
plea  put  in  by  Mrs.  Munro  to  the  action  in 
1B36,  Amyot  was  Justified  in  believing  that 
she  would  dispose  of  these  stocks,  and  sue  did 
not  deny  by  her  affidavit  that  she  intended  to 
transfer  them :  6be  only  swears  she  did  not 
intend  to  transfer  them  to  avoid  this  demand. 
After  the  discovery  was  made  of  so  much 
stock  standing  in  the  husband's  name,  a  dis- 
tringas was  obtained  in  the  Exchequer,  aujd 
served  on  the  Bank,  with  the  intention  of  oli- 
tainiiig  an  injunction  on  a  bill  to  be  filed  in 
that  Court.  But  that  distringtts  fell  upon  the 
abolition  of  that  Court.  It  was  the  practice 
there  to  obtain  a  distringas,  and  then  file  a 
bill  and  extend  the  distringas.  That  was  the 
form  of  proceeding  taken  in  this  case  in 
this  Court,  to  which  the  Equity  Exchequer 
jurisdiction  was  transferred.  The  distringas 
was  granted   on  the   1st  November,  and  a 


"  See  the  act,  22  L.  O.  484,  499,  and  514. 
^  Ante,  p.  35.    See  also  pp.  49, 97,  and  115^ 
ante. 


bill  has  been  now  filed.  Amyot's  demand 
gave  liim  sufficient  interest  in  the  fund,  an*l 
Mrs.  Munro's  conduct  Justified  him  in  put- 
ting  a  distringus  on  the  stock,  ffbe  Lorei 
Chancellor, — The  question  is,  have  you  made 
such  a  case  as  would  entitle  you  to  put  a  bill 
on  the  file,  and  obtain  an  injunction  on  it  ?  The 
object  of  the  clause  in  the  act,  was  to  enable 
a  party  interested  to  prevent  the  transfer  of 
stock,  without  giving  notice  to  the  other  party, 
and  before  bill  filed,  but  in  such  a  case  only 
as  would  entitle  him  to  an  injunction  on  a  bill.} 
The  conduct  of  Mrs.  Munro,  in  putting  in  a 
false  plea,  whe*;\  so  large  a  sum  was  standing  id 
her  testator's  name,  amounted  to  a  fraud,  aod 
would  form  grounds  for  an  injunction.  By  the 
fifth  section  of  the  act,  this  court  wasineoni  to 
be  su1)stituted  for  the  Exchequer.  The  fifth 
section  was,  in  truth,  intended  to  supersede  the 
fourth,  which,  however,  was  left  in  the  act  by 
mistake. 

The  Lord  Chancellor  seemed  to  be  of  that 
opinion.  He  postponed  his  Judgment  until  he 
should  consult  the  other  Judges  of  the  court 
on  the  course  it  would  be  advisable  to  pursue. 
His  Lordship,  on  a  subsequent  day,  after 
stating  the  course  of  proceeding  that  had  been 
pursued  in  this  case,  said  it  was  the  practice  of 
the  Bank  of  England  to  regard  the  dislringyts 
from  the  Exchequer  as  a  mere  notice  not  to 
part  with  the  stock  therein  specified,  and  that 
the  restraint  was  considered  as  removed,  unless 
a  bill  was  filed  within  eight  days.  When  that 
period  expired,  without  a  bill  being  filed,  the 
party  had  no  right  to  sue  out  a  second  distrin- 
gas,, or  if  he  did,  the  Bank  would  not  pay  any 
attention  to  it.  Now,  if  the  object  of  the 
fourth  and  fifth  sections  of  the  act  was  as  he 
understood  them,  to  transfer  to  the  Court  of 
Chancery  the  jurisdiction  hithertti  exercised  by 
the  Coust  of  Exchequer,  a  party  had  since  that 
act  came  into  cperatioo,  the  power  of  suing  out 
a  distringas  under  the  fifth  section,  or  of  ap- 
plying to  the  Court  under  the  fourth  section. 
There  was  not  any  reason,  however,  to  suppose 
that  the  legislature  intended  to  place  a  party 
in  a  better  situation  than  he  would  have  been 
in  if  the  act  had  not  passed  at  all ;  and  lookin<r 
at  this  case  in  that  view,  he  could  not  think 
that  that  party  had  placed  himself  in  a  situa- 
tion to  sustain  an  injunction,  and,  therefore, 
that  this  order  must  be  discharged  with  costs. 
He  said  he  would  take  an  early  opportunity  of 
consulting  with  the  other  judges  in  equity,' for 
the  purpose  of  agreeing  on  some  fixed  rule  for 
their  guidance  in  future  applications  under  the 

act. 

fn  re  Amyot,  Sittings   at   Lincoln's  Inn. 
December,  1841. 


BQUITABLI  MORTOAGR. — 8TATUTB  OF  LIMITA- 
TIONS.— SBTTIiBD  ACCOUNT. 

Where  a  mortgage  account  has  been  settled  in  error, 
and  the  deeds  have  been  handed  ever  without  the 
mortgagor* M  satisfying  a  sum  charged  upon  them 
by  way  o/equitable  lien,  the  Court  ha*  power  to 
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rectify  the  tHutaietOnd ike  amount  claimed  being 
a  charge  vptm  land,  will  not  be  barred  by  the 
Statute  ofLimitatiotu, 

The  plainUfTin  this  case  was  the  executor 
of  a  roort^/^ee  name<l  Williamson^  who  du- 
ring his  life,  had  advanced  to  the  defendant 
various  sums  of  money  on  security  of  the  es- 
tate in  the  pleadings  mentioned ;  the  first  of 
which,  was  a  sum  of  1000/.,  for  which  a  legal 
mortgage  was  executed  hy  the  defendant; 
and  the  second,  a  sum  of  k'SO/.,  for  which  a 
farther  charge  was  also  executed.  Williamson 
then  advanced,  u  was  alleged  hy  the  bill,  two 
farther  sums  of  200/.,  and  150/.  on  security 
of  the  estates  ;  but  no  deed  was  executed  re- 
specting them.  In  the  year  1831  Williamson 
died,  having  appointed  the  plaintiff  1)18  execu- 
tor, and  shortly  after  his  death,  the  defendant 
proposed  to  pay  off  the  amount  due  to  Wil- 
liamson's estate,  and  to  assign  the  mortgage  to 
a  third  party.  A  meeting  accordingly  took 
place,  when  ad  accdunt  was  drawn  up  and 
settled,  by  which  it  appeared,  that  the  amount 
due  to  Williamson's  estate  for  principal  was 
1,500/.,  and  on  this  and  the  interest  then  due 
being  banded  over  to  the  plaintiff,  he  execu- 
ted a  transfer  of  the  mortgage.  This  account 
was  made  out  by  a  solicitor  named  Peppercorn, 
who  had  always  acted  as  the  agent  of  William- 
son, and  also' of  the  defendant,  and  who  the 
plaintiff  supposed,  was  perfectly  acquainted 
with  all  transactions  between  them.  In  making 
up  the  account,  no  notice  was  taken  of  the 
150/.  advanced  by  Williamson,  and  the  plain- 
tiff having  aCiterwards.discovered,  on  looking 
over  his  papers,  a  memorandum  in  the  defeo- 
daut'a  hand- writing,  acknowledged  the  advance 
of  that  suna  on  security  of  the  estate,  im medio 
ately  applied  to  the  defendant  for  payment  of 
it,  and  he  having  disputed  his  liability  to  pay 
i^  the  present  bill  was  filed,  and  prayed  that 
he  might  be  decreed  to  pay  that  sum  with  in- 
terest to  the  plaintiff,  or  that  it  might  be 
deemed  a  charge  upon  the  estate,  subject  to 
the  mortgage  transferred  by  the  plaintiff  as 
above-mentioned.  The  defendant  opposed  the 
claim  on  several  grounds,  hut  principally  on 
the  ground  of  the  sum  claimed  having  been 
inclnded  in  the  1,500/.  paid  to  the  plaintiff, 
and  he  also  sugf^ested  that  the  account  having 
been  settled  and  a  release  given,  it  could  not 
be  opened,  and  that  more  than  six  years  having 
elapsed  since  the  plaintiff^s  right  of  action  ac- 
crued, the  claim  was  barred  by  the  statute. 

Pejnberton  and  Mylae  for  the  plaintiff,  con- 
tended,  that  the  plaintiff  not  being  so  well  ac- 
quainted with  the  affairs  of  his  testator  as  Pep- 
percom,  the  solicitor,  might  fairly  rely  upon 
bis  settlement  of  the  account,  and  such 
settlement  bcin^  clearlv  shewn  to  be  erroneous, 
the  plaintiff  was  entitled  to  ask  the  Court  to 
correct  the  mistake.  Eatt  India  Compuny  v. 
iVenv,  5  Yes.  173;  Same  v.  Donald,  9  Yes. 
275;  Storey's  Equity  Jurisprudence,  148; 
and  there  being  an  euuitable  mortgage  for  the 
anm  in  question,  to  have  that  charge  revived. 
Ex  parte  Morgan,  12  Yes.  6;  Gregory  v. 
Britell,  6  Mad.  186.    The  charge  also  being 


on  land,  couhl  only  be  barred  by  the  3  Ac  4  W. 
4,  c.  27,  s.  14,  after  the  lapse^ot  twenty  years. 
Brockiehurst  v.  Jeeeopp,  7  Sim.  438 ;  Higgim 
V.  Scott,  2  B.  &  Ad.  413. 

Kinderiley  and  Purvis,  for  the  defendant  in* 
sistedthat  the  150/.  formed  part  of  the  prin- 
cipal sum  of  1,500/.  which  had  been  allowed 
on  the  settlement  of  the  account,  and  urged*, 
that  it  was  the  duty  of  the  plaintiff  to  have  ex-  - 
amined  Peppercorn,  who  was  the  only  party 
capable  of  explaining  the  transaction. 

The  Master  vfthe  Rolls  said  it  was  difficult 
to  ascertain  from  the  evidence  before  the 
Court  the  real  sUte  of  the  case.  If  the  facts 
were  as  represented  hy  the  plaintiff,  he  was 
entitled  to  the  relief  prayed  by  the  bill ;  Imt 
there  %vere  circumstances  of  suspicion  which 
rendered  further  enquiij  necessary,  and  there 
must  therefore  be  a  reference  to  the  master, 
to  enqMire  whether  any  and  what  sum  was  due 
from  the  defendant  to  the  plaintiff,  with 
liberty  to  the  Master  to  state  special  circum« 
stances,  and  then  Peppercorn  might  be  ex« 
amined. 

Alington  v.  Pain,  Dec.  6, 184 1. 

PRACTICB. —  CONSTRUCTION     OP     ORDER    30 

OP  26th  op  august,  1841. 

Trustees  under  a  settlement  /or  the  purpose 
of  executing  powers  of  appointment,  hut 
not  having  a  power  of  sale  vested  in  them, 
are  not  trustees  within  the  meaning  of 
Order  30  of  26th  August,  1841. 
From  the  pleadings  in  this  case  it  appeaerd, 
that  a  sum  of  5000/.  had  been  settled  on  the 
marriage  of  Mrs.  Turner,  the  mother  of  the 
parties  now  interested  in  the  fund,  upon  trus^ 
to  pay  the  interest  and  dividends  to  her  for 
life,  and  after  her  death  to  her  husband,  with 
remainder  to  her  children  and  grandchildren* 
in  such  shares  and  proportions,  and  to  be  pay* 
able  in  such  manner  as  she.  should  appoint; 
and  the  settlement  contained  a  power  for  the 
trustees  to  invest  the  5000/.  in  the  purchase 
of  lands,  to  be  held  upon  the  same  trusts.    In 
pursuance  of  this  power,  the  5000/.  had  been 
invested  in  the  purchase  of  an  estate,  which 
was  conveyed  to  the  trustees,  who  now  held  it 
upon  the  trusts  of  the  settlement.    The  hus- 
band and  wife  had  both  died,  and  the  wife  by 
her  will,  which  ivas  expressed  to  be  made  in   . 
pursuance  of  the  power,  had  devised  the  estate 
to  the  trustees  upon  trust  to  sell,  and  after 

f>ayment  of  all  expences,  to  divide  the  produce 
let  ween  her  three  sons ;  and  in  the  event  of  the 
death  of  either  of  them,  then  to  divide  the 
^aAt'e  or  shares  of  such  one  or  more  of  them 
as  should  die  leaving  issue  between  his  or  their 
cbu^ren.  Some  of  the  parties  beneficially 
inte.vSted  under  the  appointment,  and  aUo 
some  who  were  interested  in  default  of  appoint* 
ment,  being  out  of  the  jurisdiction, 

Beihell  now  moved  under  the  above  order, 
for  leave  to  have  the  ciuse  heard,  notwithstand- 
ing the  absence  of  such  pariiest 
The  yice  Chanceiiortfkid  the  settlement  gjive 
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the  trustees  power  to  invest,  but  not  to  sell. 
The  terms  of  the  30ih  Order  were,  that  in  all 
suits  concerning  real  estate,  which  is  vested  in 
trustees  by  devise,  nnd  such  trustees  are  compe- 
tent to  sell,  they  shall  represent  the  persons 
bene6cially  interested;  but  in  this  case,  the 
trustees  were  trustees  under  the  settlement, 
and  they  had  no  power  of  sale — so  that  they 
did  not  come  within  the  terms  of  the  order. 
Turner  v.  Hyde.    December  10, 1841. 


iQitt  C^ancellar  dSC^ram. 

APi>OINTllBNTOP  RBCBITBR. — BXBCUTOR. 

Where  no  probate  or  letter »  of  administration  have 
heen  tahen  oat,  the  Court  witt  appoint  a  receiver 
pendente  lite  in  the  BeelerioMtfcal  Court,  as  a 
matter  of  course,  unlest  epeciat  eiratmtiancet 
are  eheumm 

A  testator  made  two  wills,  by  the  first  of 
which,  he  named  two  persons,  William  and 
Simon  Randall,  his  executors ;  by  the  latter 
he  named  William  alone.  A  suit  was  insti- 
tuted in  the  Ecclesiastical  Court,  impuf|^nin|( 
the  second  will  upon  the  ground  of  the  tes- 
tator's incompetency.  The  property  consisted 
of  debts,  sums  secured  by  mortgaj^e,  together 
with  fanning  and  household  property. 

Mr.  S,  Sharpe  and  Mr.  FoUett  moved  for  a 
i-eference  to  the  master  to  appoint  a  receiver 
of  the  estate  of  the  testator  pending  the  suit. 
Where  there  was  property  which  might  be  in- 
jured in  the  interval,  the  motion  was  almost 
one  of  course.  Jones  v.  Goodrich,  9  Law 
Joum.  120;  10  Sim.  327  ;  ff»tkins  v.  Brent, 
1  Myl.  &  Cr. ;  fToodr,  Hitchings,  2  Bea.  293. 

Mr.  Temple  and  Mr.  Blunt  resisted  the  ap- 
pointment, one  executor  being  named  in  both 
wills,  and  the  litigation  in  the  Ecclesiastical 
Court  not  being  likely  to  extend  beyond  the 
next  term.  The  Court  always  exercises  a 
discretion.  fFills  v.  Rich,  2  Atkyns,  285; 
Mar  V.  fJttlewood,  2  My.  &  Cr.  454. 

His  Honor  said  there  were  two  roles  which 
might  be  stated  as  settled  on  the  subject ;  first, 
that  where  probate  or  administration  had  been 
granted,  a  receiver  would  not  be  appointed  by 
the  Court  pending  a  bondjlde  litigation  for 
recalling  the  letters  or  probate,  unless  a  special 
case  was  made  out.  The  other  was  almost 
the  converse,  namely,  that  if  no  probate  or 
administration  had  been  granted,  the  appoint- 
ment of  receiver  was  of  course,  pending  a  liti- 
gation to  determine  the  right  of  the  represen- 
tative, unless  special  circumstances  were 
brought  before  the  Court.  His  Honor  referred 
to  Jones  V.  Frost,  3  Mad.  Rep.  1,  deci«led  by 
Sir*/.  Leach  ;  also  to  Lord  Redesdale  on  Plead- 
ing, pp.  135,  1.36,  4th  edit.  King  v.  King, 
6  Ves.  172.  Twyford  v.  Traill,  7  Sim.  92, 
and  ordered  that  it  should  be  referred  to  the 
master  to  appoint  a  receiver  pendente  lite,  with 
liberty  to  any  of  the  parties  in  the  suit  to  pro- 
pose himself. 

Hendailw.  Rendall,  Dec.  IGthand  18ih,  1841. 


<Elurtn'jf  Betir^. 
[Before  the  four  Judges.] 

DBUVBRT  OP  JOINT  STOCK   8HARBS. 

A.  being poueseed  of  atharexna  public  companf. 
atui being  indebted  to  B.,  wrote  toB.a  letter  com-' 
tanung  the  following  worde:  **  I  wiU  deUuer  the 
share  on  demand,  honing  received  600/L  fbr  the 
tame  ;*'  Held  that  thie  fetter  imported  a  past  rM- 
sideratioHf  but  required  a  demand  for  the  delivery 
of  the  share  to  be  made  before  an  action  was  wuun" 
tainable  on  the  promise. 

Case  for  not  delivering  a  share  in  the  Wond 
Pavement  Company.  The  declaration  stated, 
that  the  plaintiff  was  possessed  of  a  share  in 
the  company,  and  that  in  consideration  that 
the  plaintiff' had  paid  the  defendant  600/.  for 
said  share,  the  defendant  undertook  and  pro- 
mised to  deliver  the  same  on  demand ;  and 
then  it  averred  that  though  the  share  had  been 
demanded  the  defendant  refused  to  deliver.  At 
the  trial  of  the  cause  before  liord  Denman  C.  J., 
at  Guildhall,  at  the  sittings  afterlast  term,  a  letter 
written  by  the  defendant  to  the  plaintiff,  was  pat 
in  containing  the  expression,  "  I  will  deliver 
the  share  on  demand,  having  received  600/.  for 
the  same,"  It  appeared  that  the  plaintiff  had 
acted  as  a  stock  broker  for  the  defendaBt» 
whose  speculations  had  turned  out  rather  aa* 
fortunately,  and  it  was  ascertained  that  at  the 
settling  day  in  September,  1840,  he  would 
have  a  considerable  sum  to  pay  for  losses. 
The  letter  in  question,  which  was  dated  on  the 
12th  of  September,  was  written  in  anticipation 
of  the  defendant  having  this  sum  to  pay,  and 
appeared  to  be  written  in  answer  to  one 
from  the  plaintiff,  announcing  the  amount  of 
the  losses,  and  asking  for  authority  to  receive 
from  a  man  named  Prosser  the  value  of  the 
wood  paving  share  when  sold.  The  settling 
day  did  not  occur  till  the  15th  of  September, 
when  the  plaintiff  actually  paid  a  sum  of  861/. 
on  account  of  the  defendant.  A  great  deal  of 
correspondence  ensued  between  the  parties, 
but  there  was  no  formal  demand  made  on  the 
defendant  to  deliver  the  share  before  the  ac- 
tion was  brought. 

Mr  Creswell  submitted  that  the  plaintiff 
must  be  nonsuited.  A  demand  here  is  neces* 
sary,  and  none  has  been  made.  The  expression 
in  the  letter  of  the  12th  of  September,  means 
that  when  the  defendant  shall  have  received 
600/.  in  respect  of  the  share,  he  will  deliver  the 
same  on  demand.  This  is  not  like  the  case  of 
the  promise  to  pay  on  the  sale  of  goods.  The 
law  m  that  case  imports  a  promise  to  pay  the 
debt  the  instant  it  has  been  incurred ;  but  this 
is  a  promise  to  deliver  a  certain  chattel  on  de- 
mand. The  party  is  not  to  deliver  it  imme- 
dintely.  It  may  be  inconvenient  tu  the  other 
party  to  accept  it  immediately ;  and  to  him, 
therefore,  is  given  the  option  of  fixing  the 
time  of  the  delivery,  by  making  the  demand. 
But  he  must  make  the  demand.  The  letter  of 
the  plaintiff  respecting  Prosser,  strengthens 
the  objection;  for  there  the  plaintiff  asks  not  to 
recover  the  share,  but  the  proceeds  of  it  whea 
sqld. 
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Mr.  Theeiger  and  Mr.  fFarren,  eontrh,  in- 
sisted that  the  letter  of  the  I2th  September 
did  not  bear  the  meaning  now  sought  to  -be  put 
upon  ity  aud  that  at  all  events  there  was  no 
necessity  for  a  demand.  The  moment  the 
debt  was  incurred  the  liability  arose.  And  the 
action  itself  was  sufficient  proof  of  a  demand. 
If  the  declaration  here  had  stated  that  ^. 
haTiufl^  delirered  the  sliare,  B.  promised  to  pay 
600/.,  the  debt  would  arise  immediately.  This 
case  is  exactly  the  converse  of  the  one  now 
supposed,  and  the  declaration  states  that  the 
plaintiff  having  paid  the  money,  the  defeiidnnt 
promised  to  deliver  the  share.  This  u  not  like 
the  case  of  a  promise  to  transfer  a  document 
or  the  like  to  it,  but  is  a  promise  to  deliver 
that  which  it  is  not  denied  is  in  the  defendant's 
Lands.  It  is  exactly  4ike  the  case  of  an  agree- 
ment to  deposit  deeds,  which  the  party  is  bound 
at  once  to  perform.  The  case  of  Berks  v. 
Trippeiit  decided  that  in  the  case  of  a  mere 
debt,  or  duty,  no  demand  was  necessary. 

Lord  Deaman,  C.  J.— The  true  meaning  of 
the  letter,  is  that  the  600/.  have  been  pud,  and 
the  promise  is  founded  on  that.  But  then  it  is 
a  promise  to  deliver  un  demand.  I  am  of  opi- 
nion that  a  demand  was  necessary,  and  that 
there  is  no  proof  of  a  demand  here.  The 
plaintiff  must  be  nonsuited. 

Nonsuit.— (/retfii  v.  Murray,  M.  T.  1841. 


€lurcn'jf  fi<nr||  practice  Court. 

8BBTICB   OF   aULB.— ATTACHMBNT. — KXBCU- 
TION.— 1  &  2  Vie.  C.  1  10. 

If  ike  Maeier  hne  ailewed  a  certain  mm  as 
costs  hy  hie  allocatur  in  an  action  of  efeet' 
ment,  and  the  party  against  whom  the 
allocatur  is  made  cannot  be  served  per^ 
sonuliy,  the  rule  for  an  attachment  cannot 
be  granted  ;  but  the  party  in  vhose  favour 
the  allocatur  it  made  may  obtain   a  rule 
for  payment  of  the  money,  pursuant  /o  1 4*  2 
ru.c.  110. 
This  was  an  action  of  ejectment.    The  plain- 
tiff was  unsuccessful  .in  the  action,  ana  the 
Master  taxed  the  defendant's  costs  at  37i.    At- 
tempts were  made  to  serve  the  lessor  of  the 
plaintiff  with  the  allocatur,  but  without  success. 
The  party  on  whom  it  was  sought  to  serve  it, 
shut  himself  up  in  his  house,  and  would  let  nu 
one  in,  nor  could  any  one  obtain  access  to  him. 
Sir  John  Bay  ley  moved  for  a  rule  for  an  at- 
tachment, on  an  affidavit  stating  these  facts. 
As  it  was  impo^sible  to  serre  the  party  per- 
sonally, in  consequence  of  his  keeping  himself 
concealed  within  his  house,  and  no  possibility 
existed  of  obtaining  access  to  him,  it  was  sug  • 
rested  that  the  ruk  for  an  attachment  might 
be  granted,  notwithstanding  the  defective  ser- 
vice. 

Palteson,  J.,  was  not  aware  of  any  instance 
in  which  the  Court  had  allowed  personal  ser- 
vice to  be  dispensed  with,  in  granting  an 
attachment.  The  defendant  might,  however, 
obtain  a  rule  nisi,  calling  on  the  lessor  of  the 
plaintiff'  to  show  cause  wny  he  should  not  pay 
the  sum  meutioued  in  the  allocatur.   That  rule 


might  be  served  at  the  residence  of  the  party, 
supposing  personal  service  not  possible.  If  the 
rule  should  be  made  absolute,  an  execution  could 
be  issued  upon  it,  pursuant  to  the  1  &  2  Vic. 
c.  110,  rules  for  payment  of  money  were  made 
to  have  the  effect  of  judgment. 

Rule  granted  accordingly. — Doe  d.  Steer  y. 
Bradley,  M.T.\^\.    Q.  B;P.  C. 


AWABD.  — ATTB8TING  W1TXX88.  —  APPIDATIT 
OF  BXBCUTION. 

Ff  an  attesting  witness  is  required  to  make  an 
affidavit  of  the  execution  of  an  award,  a 
tender  should  be  made  to  him  of  the  afi^ 
davit,  and  the  necessary  cjepences  attending 
the  making  it. 

In  this  case,  an  agreement  of  reference  had 
been  made,  and  an  attorney  to  one  of  the  par- 
ties to  tbe  arbitration  was  an  attesting  witness. 
Subseouently,  an  award  was  made,  and  it  was 
desirea  by  the  unsuccessfid  party  to  make  an 
application  to  the  Court  to  set  aside  the  award. 
Fur  this  purpose,  the  affidavit  of  the  execution 
of  the  agreements  was  necessary.  An  applica- 
tion for  such  an  affidavit  was  made  to  the 
attorney,  but  no  tender  of  the  affidavit  or  his 
expences  in  making  it  were  made.  A  rule  to 
compel  him  to  make  the  affidavit  having  been 
obtained, 

James  shewed  cause,  and  contended  that  as 
the  tender  of  the  affidavit,  and  the  attendant 
expences  had  not  been  made,  the  present  rule 
could  not  be  made  abstilute. 

Pike  supported  the  rule,  and  submitted  that 
it  was  the  duty  of  the  attorney,  he  being  an 
attesting  witness,  to  make  such  an  affidavit  as 
the  one  required. 

Patttson,  J.,  W9S  of  opinion  that  as  the 
tender  in  question  had  not  been  made,  the 
present  rule  must  be  discharged,  but  without 
costs. 

Rule  d]schai]ged  without  costs. — Esp  pttrte 
PMe,  M.T.,  1841.    Q.B.P.C. 


ADMINISTRATION  BOND. — WRIT  OF  INQUIRY. 

3  &  4  W.  4.  c.  42,  8.  16. 

The  Court  allowed  a  writ  of  inquiry  after 
judgment  by  default  in  an  action  of  debt  on 
an  adminiMtration  bond,  breaches  being  sug-, 
gested  pursuant  to  Mtf  8  4-  9  ^.  3,  <?.  11, 
*.  8,  to  be  execatei  before  the  Chief  Justice, 
instead  of  the  sheriff,  notwithstanding  the 
^Sf  A  fy,4,c.  42,  *.  16,  but  granted  only 
a  rule  xasAfor  that  purpose  in  the  first  iw 
stance.' 

This  was  an  action  of  debt  on  an  adminis- 
tratiun  bond,  given  pursuant  to  22  &  23  Car.  2, 
c.  10,  s.  1.  The  defendant  suffered  judgment 
by  def  lult,  and  the  plaintiff  suggested  breaches 
pursuant  to  8  &  9  W.  3,  c.  11,  s.  8.  By  the 
3  &  4  W.  4,  c.  42,  s.  16,  writs  of  euquiry  »hould 
in  all  cases  of  breaches  suggested  under  8  &  9 
W.  3,  c.  11,  be  executed  before  the  sheriff,  un- 
less otherwise  ordered  by  the  Court  or.  a  judge. 
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Orle  applied  for  a  rule  to  execute  tbe  vnxi 
ID  the  present  case  before  the  Chief  Justice 
of  the  Uourt,  on  the  Kround  that  the  execu- 
tiun  of  it  would  necessarily  raise  many  nice 
questions  of  law  and  fact,  and  therefore,  that 
it  would  not  be  proper  to  execute  it  before  the 
sheriflT.  The  next  question  was,  whether  the 
rule  for  that  purpose  ou^ht  to  be  absolute  in 
the  first  instance  or  only  nisi, 

Paiteson,  J.,  thought  this  case  was  a  proper 
one  to  be  tried  before  a  judge  of  the  Court, 
instead  of  the  sheriff;  but  that  the  rule  ought 
to  be  nisi  in  the  first  instance. 

Rule  nisi  granted  accordingly. — The  Arch^ 
bishop  of  Canterbury  v.  Burlington,  M.  T.  IS  1 1. 
Q.  B.  P.  C. 


BJBCTHINT. — SERYICB  OP  DBCLARATIOV. — 
L0UGBR8.  —  LANDLORD.  —  ACKNOWLBDG- 
MBNT. 

9Fhere  there  are  several  lodgers  in  a  hfMSe, 
and  service  of  a  declafation  cannot  be 
effected  on  them,  it  may  /te  served  on  the 
person  keeping  the  house, 

A  declaration  in  ejectment  was  served  on  a 
daughter  of  the  tenant  in  possession  on  the 
premises,  accompanied  by  the  usual  reading 
and  espplanntion,  previous  to  the  same 
After  the  term  had  commenced,  the  daughter 
made  an  acknowledgment  that  she  had  given 
the  declaration  to  her  father,  and  the  Court 
held  the  service  to  be  sufficient  ft»r  a  rule 
nm  for  judgment  against  the  casual  ejector. 

This  was  an  action  of  ejectment.  A  portion 
of  the  premises  sought  to  be  recovered  was  a 
house  which  was  let  out  to  a  number  of  lod- 
gers. The  person  endeavouring  to  serve  the 
declaration,  made  several  efforts  to  serve  the 
lodgers,  but  without  success.  He  then  effected 
a  service  on  the  person  who  kept  the  house  so 
divided  into  lodgings. 

Petersdorffimovcd  now  for  judgment  against 
the  casual  ejector,  founding  his  application  on 
an  affidavit  disclosing  tbe  above  facts. 

Paiteson,  J.,  thought  that  under  the  circum- 
stances, enough  haa  been  done  to  entitle  him 
'to  a  rule  nisi  for  judgment. 

Rule  nisi  a«TCordingly. 

Another  part  of  the  premises  consl^^ted  of  a 
house  occupied  by  a  tenant  and  his  family. 
Service  was  effected  on  a  daughter  of  the 
tenant,  accompanied  by  the  usual  reading  and 
explanation.  Subsequent  to  the  commence- 
ment of  the  term,  the  deponent  who  had  served 
the  daughter  went  again  to  the  premises,  and 
on  communicating  with  her,  she  stated  that  she 
had  given  the  declaration  to  her  father. 

Petersdorff,  on  this  state  of  facts,  moved  for 
jndgment  against  the  casual  ejector,  and  sub- 
mitted that  this  was  suHBcient  to  entitle  him  to 
a  rule  nm  for  judgment  against  the  casual 
ejector. 

Patteson,  J.,  ^vas  of  opinion  that  the  service 
disclosed  was  sufficient  for  judgment  against 
the  casual  ejector. 

Rule  nisi  granted  — Doe  d.  Threader  v.  Roe, 
M.T.  1841.    Q.  B.  P.  C. 


BIBCTMBNT.  —  TITLE     OP    DBCLARATfOH. 

DATE  OF  NOTICE. 

IVhere  the  title  of  the  decUration  is  wrongs 
and  there  is  no  date  to  the  notice^  so  as  to 
triform  the  tenant  when  he  is  to  appear. 
Judgment  against  the  casual  ejector  n  HI  not 
be  allowed  to  be  signed. 

Sir  John  Bay  ley  moved  for  judgment  agahitt 
the  casual  ejector.  The  declaration  wan  en- 
titled •*  Trinity  Term,  6ih  Victoria,"  that  term 
not  having  yet  arrived.  Besides,  the  notice  at 
the  foot  of  the  declaration  had  no  date  to  it. 
The  question  was,  whether  this  was  suffictenl. 
The  service  had  been  regular  in  every  olher 
respect. 

Patteson,  J.— That  won*t  do,  as  there  is 
no  date  to  the  notice.  The  rases  where  it  haa 
been  held  immaterial  that  the  title  of  the  de- 
claration was  in8uliiciei)t,  have  been  those  in 
which  there  has  been  a  date  to  the  notice,  so 
tts  to  inform  the  tenant  when  he  was  to  appear. 
That  is  not  the  case  here. 

Rule  refused. — Doe  d.  ttiver  v.  Roe,  M.  T. 
1811.    Q.  B.P.  C. 


€amman  piraif. 

PARTICULARS   OP  SBT-OFP. — VARIANCB. 

The  particulars  of  set-off  to  an  action  for 
goods  sold  were  in  the  following  terms  : 
"August,  18*10.  Cath,  being  the  amount 
of  the  plaintijf's  dishonoured  acceptmssee, 
and  charges,  21/.  6«."  M  the  trial,  the 
plea  of  set-off  was  supported  by  the  pro* 
duction  (f  an  unpaid  bill  of  exchange  far 
19/.,  coming  due  in  the  month  of  AugmU^ 
1840,  and  indorsed  by  the  plaintiff;  a  eer^ 
diet  having  been  found  for  the  defendmnt, 
held,  that  the  variance  was  not  such  as  tkmt 
the  plaintiff  could  have  been  misled,  and 
that  it  afforded  no  ground  for  a  motion  for 
new  trial. 

This  was  an  action  of  assumpsit.  The  defen- 
dant pleaded  non  assumpsit ;  payment,  and  a 
set  off.  The  defendant  a  particulars  of  set  off 
were  in  the  following  terms :— *  Aujfust,  1840. 
Cash,  being  the  amount  of  the  plaintiff's  die- 
honoured  acceptance  and  charges,  2t/.  6#." 
At  the  trial  before  the  under-sheriff  of  Surrey, 
the  plaintiff  established  a  debt  of  17/.  4#.  The 
defendant  put  in  a  bill  of  exchange  indorsed 
by  the  plaintiff  to  the  defendant.  This  bill 
was  for  19/.;  was  dated  23d  June,  1840,  and 
was  payable  two  months  after  date.  It  was 
objected  on  the  part  of  the  plaintiff  that  the 
bill  did  not  answer  the  description  in  the  par- 
ticulars of  the  defendant's  set-off,  which  was 
stated  to  be  an  *'  acceptance,"  and  not  an  in- 
dorsement. The  jury,  however  returned  a 
verdict  for  the  defendant. 

Skee,  Serjt.,  now  moved  on  behalf  of  tbe 
plaintiff  for  a  rule  to  she\v  cau^e  why  there 
should  not  be  a  new  trial. 

Per  Ccrriaifi.— The  variance  complained  of 
in  these  cases  should  be  calculated  to  mislead 
the  parties.    The  amount  of  the  bill  was  19/.^ 
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which,  with  "charges/'  mi^bt  very  easily  be 
increased  to  21/.  Ss,  We  do  not  think  that 
the  plaintiff  could  have  been  misled  by  the 
iniadesciiption  of  the  matter  of  eet-off— it 
beioK,  not  hia  dishonoured  acceptance,  but 
his  indorspment. 

Rule  refused.— Ptfr«off«  ▼.   fTtlson,  M.  T. 
Nuvcaber  4ih,  IS4I.    C.  P. 


PORH  OP  DBCLARATIOM  IN  COONTT  COURT. — 
JCnlSDlGTION  OF  COURT. —  PARTICULAR& 
OP  DBMAND. — JUDOMBNT. 

The  pUhUif  declared  in  a  couMtf  court  fur  \L  19i.  M.^ 
emd  by  ilu  parlkuiars  a  balance  of  \l,  18#.  8(/. 
woM  claimed^  the  original  debt  elated  being  31. 
1  If.  Bd,,  and  credit  being  given  for  W.  13#.  lOd. 
Held,  that  although  the  declarMtion,  if  the  par- 
tie$  could  be  called  in  aid  to  espUin  its  meanings 
might  be  taken  to  claim  less  than  40m,,  yet  that 
the  forticulari  could  not  be  so  taken  ae  afford- 
ing an  explanation  at  to  the  amount  of  the  dc' 
fHond,  and  that  the  declaration  was  bad  in  the 
County  Court  as  demanding  mort  than  40«. 
Held  also,  that  the  plaintiff  intending  to  declare 
for  the  balance  of  a  debt  originally  emceeding 
40«.,  but  reduced  in  amount  by  payments,  should 
have  set  out  the  original  debt,  and  have  given 
credit  for  the  sums  paid,  reducing  it  below  iOs, 

To  a  writ  of  false  judgment,  the  Sheriff  of 
Soinertshtre  made  a  return  of  the  record  to 
suit  in  the  Countv  Court.  The  declaration 
stated,  that  the  deteodant  on  &c.,  within  &c., 
ir:i8  indebted  to  the  plaintifTs  in  the  sum  o^ 
1/.  I9s.  6d ,  for  the  price  of  ^oods  sold  and 
delivered  by  the  plaintiffs  to  the  defend autui 
his  request,  and  in  the  sum  of  I/.  \0s.  Cd,  fur 
money  found  to  be  due  from  the  defendant  to 
the  plaintiffs  on  an  account  stated,  which  said 
aeverml  sums,  were  to  be  respectively  paid  on 
request  {  whereby,  and  by  reason  &c.,  an  ac- 
tion hath  accrued  to  the  plaintiffs  to  demand 
and  have  of  and  from  the  defendant  (be  said 
several  sttme  respectively t  amounting  to  the  sum 
qflL  \9e.  6</.,  yet  the  defendant  hath  not  paid 
the  said  sums  above  demanded,  or  any  part 
thereof,  to'.the  damage  of  the  plttinliffs  qf  \l. 
\9m.  Gd.  &c.  The  particulars  which  were  set 
out,  claimed  a  total  sum  of  3/.  Us,  6d.,  but 
^ave  credit  for  the  payment  of  W.  128.  10//., 
reducinj^  the  sum  actually  demanded  to  \i 
ISs.  B</.  The  plaintiffs  ^ave  notice  that  they 
should  avail  ihcmielves  of  all  or  any  of  \he 
counta  in  the  declaration.  The  defendant 
pleaded,  that  the  Court  ou^ht  not  to  take  fur- 
ther coj^nizance  of  the  action,  because  in  the 
8«id  debts  in  the  first  and,  second  counts  men- 
tioned, amountin/i^'together  to  the  sum  of  3/. 
I9«.  are  and  each  of  them  Is  demanded  for  and 
oh  account  of  and  in  respect  of  the  same  deal- 
ing and  transactions,  and  relating  to  one  con- 
tinoed  account,  and  althousrh  the  plaintiffs 
hare  demanded  the  sum  of  3/.  \9s,  in  two  dif- 
ftrent  counts  in  the  declaration,  by  dividing 


the  same  Into  two  equal  parts,  so  as  to  reduce 
the  sum  demanded  in  each  count  below  40f., 
yet  that  the  said  sum  of  3/.  \9s,  is  sou>;ht  to 
be  recovered  in  this  action  in  respect  of  one 
debt  and  demand :  Verification.  Replication* 
that  the  cause  of  action,  &c.,  hath  been  cor- 
rectlv  set  forth.  Issue.  Concilium,  ^xiA^mtut 
for  the  defendant  for  his  costs,  a  preliminary 
ubiection  havins^  been  dii^posed  of  (vide  ante^ 
p.  94) 

Stephen,  Serjt.,  contended  on  behalf  of  the 
plaintiffs,  upon  the  context  of  the  declaration 
that  it  was  g^ood,  and  demanded  only  one  sum 
of  1/.  19«.,  and  that  two  counts  had  been  ad- 
opted only  to  .give  the  plaintiffs  the  double 
mode  of  stsiling  their  demand. 

Tindal,  C.  J.— The  correct  way  would  have 
been  t<>  have  stated  the  original  debt,  and  then 
to  have  given  credit  for  a  portion  of  it,  so  as 
to  have  reduce<l  the  amount  actually  claimed 
below  40«.  Anything  equivocal  in  the  decla- 
ration was  waived  by  the  defendant  pleading 
over.  Middle'on  v.  Hobson,  6  B.  &  C.  295  ;  and 
the  Court  would  take  the  particulars  of  de- 
mand into  consideration  in  construing  the  de- 
claration. 

Tnlfourd,  Serjt.,  for  the  defendant,  cited 
Lord  V.  Houtton,  11  East,  6*2. 

Tindal,  C.  J.— The  rule  is  well  established 
by  Mnravia  v.  Sloper,  Willes  30;  Tilley  v. 
Foaill,  ib.  G8S ;  that  where  it  appears  on  the 
face  of  the  proceedings  of  an  Inferior  Court, 
that  they  have  jurisdiction,  every  intendment 
shall  be  made  in  favour  of  those  proceedings, 
in  order  to  support  them  ;  but  that  if  it  ap« 
pears  a'lirmatively  that  they  have  not  jurisdic- 
tion, or  if  it  is  left  in  doubt  whether  they  have 
or  not,  then  the  rule  will  not  hold.  The  midn 
question  is  here,  whether  upon  this  declaration 
more  than  40^.  is  demanded.  I  agree,  that  if 
we  could  bring  the  particulars  in  aid  of  the 
declaration,  the  action  would  appear  to  be 
brought  for  less  th  m  40s.,  but  the  bill  of  par- 
ticulars is  well  distinguished  in  t'le  Superior 
Courts,  from  matters  of  record.  Booth  v  f/oW" 
(trd,  5  Dowl.  P.  C.  439 ;  and  we  cannot  give  it 
any  further  force  in  the  Court  below  than  it 
would  be  entitled  to  in  the  Court  above.  Upon 
the  terms  of  the  declaration,  I  am  of  opinion 
that 'the  plaintiffs  have  not  shewn  that  their 
cause  of  action  is  within  the  jurisdiction  of  the 
Court,  because  they  have  claimed  more  than 
AOs.  If  we  are  of  opinion  that  the  declaration 
is  bad,  we  need  not  go  into  any  question  upon 
the  subsequent  part  of  the  record,  whatever 
doubts  may  arise  upon  that ;  but  if  in  justice 
and  right,  the  plaintiff  ought  not  to  recover, 
it  is  our  dutv  to  say  how  the  judgment  shidl 
be  given.  The  judgment  jjiven  by  the  Court 
below  is  a  nullity,  because  it  is  a  mere  judg- 
ment for  costs;  but  I  think  that  the  right 
jadgment  should  be,  that  the  plaintiffs  be 
barred  from  further  proceedings  in  the  County 
Court  on  the  ground  that  that  Court  has  no 
further  cognizance  of  the  demand  ;  the  con- 
sequence of  which  is,  that  this  being  virtually 
a  judgment  in  abatement,  the  plaintiffs  may 
go  to  the  Superior  Court,  antl  that  as  the 
judgment  Is  on  a  plea  Sn  abatement,  the  de- 
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fendant  shall  not  have  his  coats,  the  matter  of 
fact  not  having  heen  tried. 

Coltman  J.  and  MuuieJ,,  concurred. 

Judprinent  accordiiiglv. — Dfmpster  and  ano- 
ther V.  Pamela  M.  T.  1*841.  C.  P. 


CHANCERY  SirflNGS, 
In  and  after  Hilary  Term,  1842. 

Before  V^z  fSUutXtx  of  ttie  %iiJli. 

AT  WB8TMIN8TBR. 


Motions. 

Petitions  in  Gen.  Paper. 


wark,  or  ten  miles  from  the  Royal  Exchange* 
London. 

In  answer  to  an  inquiry  at  p.  112, ''  A  Con- 
stant Reader  *^  states,  that  where  a  party  giving- 
a  warrant  of  attorney,  is  himself  an  attorney* 
no  other  attorney  need  be  present  at  its  execu- 
tion. (See  Chipp  v.  Harrie,  18  Law  Jounial, 
Exchequer,  p.  64).  Of  course  the  same  law 
applies  to  a  cognovit.  An  attorney  of  the 
Court  of  Common  Pleas  at  Lancaster,  is  com- 
petent to  attest  a  cognovit;  for  Mr.  Wareing,  in 
his  Practice  of  that  Court,  states,  that  it  is 
recognised  as  one  of  the  Superior  ^*ourt8  of 
the  kingdom;  referring  to  Saund.  74.  The 
act  of  I  &  2  Vic.  c.  110,  in  so  many  sections 
speaks  of  the  Superior  Courts  of  Westminster 
as  to  warrant  the  conclusion,  that  when  it 
uses  the  term  "  one  of  the  Superior  Courts,*' 
without  the  addition  '*  at  Westminster,"  (as  it 
does  in  sec.  9,  relating  to  warrants  of  attorney 
and  cognovits),  we  may  suppose  that  the  Court 
of  Common  Pleas  at  Lancaster,  and  Court  of 
Pleas  at  Durham,  are  included.  This  con* 
struction  is  supported  by  the  wording  of  the 
22d  section;  for  there  the  term  "Superior 
Courts"  is  qualitied  by  adding  "  at  Westmin- 
ter;"  and  immediately  after  the  Courts  of  Lain-. 
caster  and  Durham  are  mentioned;  whilst  the 
following  section  applies  to  *^  any  inferior 
Court  of  Record." 

The  additional  names  of  Perpetual  Com- 
missioners, omitted  in  the  Legal  Almanac,  shall 
be  given  in  an  early  number. 

"  A  Member  of  the  Profession"  inquires 
whether,  on  the  advance  of  certain  large  sums 
of   money,  at  difierent  times,  for  securing 

I' which,  a  policy   is  assigned,   it  is  necessary 

retmons.  every  luesoayai  me  oitung  oi   ^^^M?!^  'll'^lI^^L^f^J^J^^?:!: 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


Motions. 


Tuesday  . .  Jan.  1 1 
Wednesday ...  12 

Thursday 13 

Friday 14 

Saturday 15 

Monday 1/ 

Tuesday 18 

Wednesday....  19 

Thursday    ....  20 

Friday 2U 

Saturday 22  I  Pleas,  Demurrers,  Causes, 

Monday 24  S     Further  Directions,  and 

Tuesday 25  |      Exceptions. 

Wednesday.. ..  26J 

Thursday 27    Motions,. 

„  . .  no  r  Pleas,  Demurrers,  Causes, 

f:&y-;.::::i{  ^^^^^r^--^ 

Monday 31    Potiiions  in  Gen.  Paper. 

Tuesday  . .  Feb.  I    Motions. 

AT  THB  BOLLS. 

of  Short  Causes  after  swear- 
\     iiig  in  the  Solicitors. 


Wednesday . 


the  Court. 


THE  EDITOR'S  LETTER  BOX. 

"  A  Subscriber"  refers  to  the  case  of  a  gentle- 
man who  has  served  his  time,  (a  period  of  seven 
years),  with  a  notary  public,  and  at  the  expira- 
tion of  two  years  from  the  date  of  such  articles, 
indentures,  binding  him  to  the  same  party,  as 
an  attorney  and  solicitor,  were  signed  and  duly 
enrolled:  thus,  the  two  indentures  are  contem- 

Eoraneous,  and  concurrently  expiring;  and, 
e  inquires,  whether  such  a  service  entitles  the 
clerk  to  any,  and,  if  any,  what,  advantages  over 
a  pupil  seeking  admission  as  a  notary  public,  who 
has  been  articled  to  a  solicitor  and  attorney  only, 
without  the  notarial  qualification,  for  the  usual 
period  of  five  years.  The  3  &  4  W.  4.  c.  70, 
8. 1,  enacts,  that  so  much  of  the  41  G,3,  c.  79, 
as  requires  that  persons  to  be  admitted  nota- 
ries shall  have  served  a  clerkship  or  apprentice- 
ship forseven  years,  shall  so  far  as  the  same 
affects  persons  being  attorneys,  solicitors,  or 

eroctors,  admitted,  as  in  the  act  mentioned,  be 
mited  to  London,  Westminster,  and  South- 


licy  not  being  an  unmediately  available  secu- 
rity. 

A  Correspondent  proposes  that  a  Law  Li- 
brary for  the  diffusion  of  legal  knowledge  be 
established  on  a  moderate  scale :  and  he  ob- 
serves, that  in  the  Institution  in  Chancery 
Lane  it  is  not  permitted  to  remove  books  from 
the  library  to  the  subscriber's  abode  -,  that  con- 
sequently on  taking  up  a  particular  work  the 
first  night,  and  perusing  a  certain  number  of 
pages,  he  finds  it  the  next  evening  engaged  by 
another  party.  We  have  always  understood 
that  the  use  of  a  library,  such  as  that  above? 
mentioned,  consisted  in  referring  to  the  Reports 
and  Text  Books,  or  consulting  scarce  and 
valuable  works :  and  that  the  student  should 
possess  his  own  litde  collection  of  elementary 
treatises. 

We  are  not  aware  of  any  such  library  as 
that  inquired  after  by  V.  F.  S. 

A  clerk  whose  articles  will  not  expire  till  the 
16th  August,  cannot  be  examined  in  Trinity 
Term  without  special  leave  of  the  Court, 
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A  MAW  wbolMMrdfl  his  gaixieaa,ha8  the  me- 
hmrhnly  aatiflfiMStioii  of  thinking  that  at  his 
fkadft  luB  UdKnm  will  not  entirely  perish ; 
the  aaa  of  science  bequeaths  to  the  world 
the  reaalt  of  his  discoveries ;  but  the  lawyer 
has  only  two  ways  of  benefiting  his  profes- 
sicni  after  he  has  ceased  to  live  m  it.  If  he 
IB  patriotic  enough  to  write  a  book,  or  if 
eleVatod  to  the  bench,  he  deliyers  reported 


,  such  case-lawyers,  are  rare.  It  is  not  easy 
to  find  the  qualifications  united  in  any 
man,  and  of  course  still  rarer  to  find  them 
united  in  the  legal  profession.  Many  men 
there  are  who  make  a  considerable  show 
and  glitter,  with  half  the  stock;  dash- 
ing nisi  prius  advocates,  with  ready  me- 
mories and  quick  apprehensions,  who 
dazzle  a  jury,  and  often  get  a  verdict; 
but  put  them  in  a  heavy  case,  get  them  to 
work  up  their  way  through  a  mass  of 
proofs,  slowly  and  cautiously;  oppress 
them  with  a  load  of  pleading,  with  cases 


jm^ments,  to  this  extent  he  benefits  pos-  |  intertwined  in  eveiy  une;  or  give  them  a 
ledty.    But  this  is  a  very  small  part  of  the  I  special  verdict  or  a  bank  argument  to  get 


great  wealth  that  he  possesses.     Few,  very 
tew  men  indeed,    in  the  century,  make 
themaelTes  thorough  masters  of  the  vast 
md  pecoliac   stores  of  fingUsh  law.     It 
Is  sometimes  the  Cushion  to  sneer  at  what 
«ie  called  case-lawyers;  but  this  is  only  be- 
CBBse  very  few  men  indeed  have  the  qualifi- 
cations necessary  to  become  such.     The 
creat  case-lawyer  must  possess  at    least 
TOUT    qualities  —  untiring    industry,    vast 
nemory,  a  quick  perception,  and  a  dis- 
criminating judgment— without  all  of  these 
he  n  not  entitbd  to  the  character.     He 
«ny  hmva  indinlry,  and  may  acquire  much ; 
he  umf  have  menKNry,  and  may  remember 
■inch;  he  may  have  a  quick  perception, 
and  he  may  readily  apprehend,  but  after 
all  know  not  how  to  use  what  he  has  got ; 
e/r  lastly,  he  may  have  a  sound  and  dis- 
criminating iudgment,  but  wanting  industry 
to  acquire  tiie  materials  for  it,  or  memory 
to  retain  tlKem,  or  a  quick  apprehension  of 
t&cm,  he  win  be  found  wanting  in  the 
qwdifiealioBa  oi  a  great  practical  lawyer, 
wba  having  mastered  the  whole  contents  of 
Ids  Hbnry,  must  be  able  to  wield  them  at 
wiB,  and*  ming  them  to^  bear  at  any  given 
moment  on  any  particular  case.  Such  men, 

VOL.  zxiii.     NO.  696. 


through,  and  they  lose  all  their  confidence, 
and  are  glad  enough  to  be  supported  up  by 
the  heavy  artillery  of  a  thorough  case- 
lawyer.     When  such  a  man  dies,  therefore, 
it  is  a  serious  loss.     Whether  our  present 
system  of  kw,  spreading  itself,  as  it  does, 
over  a  thousand  volumes,  be  right  or  wrong, 
we  need  not  here  discuss ;  but  so  long  as  it 
continues,  the  man  who  has  a  due  to  the 
labyrinth  is  invaluable ;  one,  who,  trusting 
neither  to  digest  or  treatise,  can  put  boldly 
out  to  the  wide  ocean  of  reports,  and  steer 
his  client  safely  to  harbour,  who  knows  all 
the  depths  and  shallows,  and  can  cdl  firom 
their  inmost  recesses  all  the  genii  of  the  lamp 
to  his  assistance.    In  many  cases  all  thu 
knowled^  perishes  wholly  with  the  owner; 
but  in  all  cases  the  greater  part.     He  may 
leave  a  shred  in  the  shape  of  a  book,  but 
this  is  comparatively  seldom ;  he  may  have 
decided  some  hundreds  of  eases,  ftat  on  hia 
death  the  bank  is  broken^  the  treasury  is 
dispersed  for  ever,  the  instrument  which 
produced  such  eloquent  muac  will  sound 
no  more.    The  class  of  men  of  whom  we 
are  speaking  are  the  more  to  be  i«gretted 
as  they  are  certainly  diminishingin  number 
in  the  present  age ;  and  we  cannot  but  feel 
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that  perhaps  the  most  eminent  of  the  pre- 
sent day  was  the  venerable  man,  the  par- 
siculars  of  whose  life  we  are  now  to  com- 
memorate. 

We  have  already  in  the  course  of  this 
work,  had  occasion  to  advert  to  the  cmineBt 
judicial  qualities  of  Sir  John  Bayley ;  but 
we  are  sure  we  shall  be  readily  excused,  if, 
on  the  present  occasion,  we  collect  every 
particular  relating  to  him. 

He  was  bom  on  the  3d  of  August,  1 763, 
and  was  descended  from  an  ancient  and 
respectable  family  in  Huntingdonshire. 
His  grandfather,  Isaac  Bayley,  of  Chesterton, 
in  that  county,  married  a  lady  of  the  family 
of  Bigland,  in  the  county  of  Lancaster. 
The  second  son  by  this  marriage  was  John 
Bayley,  of  Elton  in  Huntingdonshire,  who 
married  a  lady  of  the  name  of  Kennett,  a 
relative  of  Dr.  Kennett,  formerly  bishop  of 
the  diocese  ;  and  the  subject  of  this  memoir 
was  issue  of  this  marriage.  He  was  edu- 
cated at  Eton,  and  was,  we  have  understood, 
at  one  time  intended  for  the  church.  Cir- 
cumstances led  him  to  change  this  view, 
and  he  prepared  himself  to  pursue  the  legal 
profession.  He  accordingly  entered  himself 
at  Gray*s  Inn  (never  having,  as  we  believe, 
enjoyed  the  benefit  of  a  university  educa- 
tion) in  the  year  1780,  and  applied  himself 
diligently  to  the  study  of  his  profession. 
He  soon  made  the  progress  which  might 
naturally  have  been  expected  from  his 
abilities,  but  he  did  not  feel  sufficient  con- 
fidence to  go  at  once  to  the  bar.  He  pre- 
ferred commencing  as  a  pleader,  aa  awBHe 
of  the  profffrMioB,  which,  however  humble 
mmI  mrinviting,  has  led  so  often  to  its 
highest  honours. 

*'  Tbe  path  of  i  leading  leads  but  to  the  Senck,"^ 

at  any  rate,  as  trod  by  young  Bayley.  It 
was  here,  that  for  seven  mute  inglorious 
years  he  acquired  that  familiarity  with  the 
details  of  pleading  and  practice,  which  he 
found  afterwards  so  serriceable  in  the 
higher  walks  of  the  profession;  it  was 
here,  that  he  laid  in  that  vast  store  of  case- 
law  which  he  was  able,  afterwards,  so  rea- 
dily to  apply ;  neither  is  it  to  be  forgotten 
that  here  he  acquired  the  confidence  of  a 
numerous  body  of  clients  who  were  willing 
to  sujpport  him  in  the  more  arduous  step 
of  going  to  the  Bar.  This  important  era  in 
his  life  he  commenced  in  Trinity  Term,  1 792, 
and  no  tedious  interval  intervened  between 
his  being  called  to  the  Bar,  and  his  obtain- 
ing considerable  practice  as  a  useful  junior. 
The  first  cases  which  he  appears  to  have 
argued,  were  Harrison  v.  Barnby,  5  T.  R. 
246;  and  Kearslake  v.  Morgan^  lb.  513, 
and  his  name  wiU  be  found  afterwards  very 


frequently  in  those  best  evidences  of  busi- 
ness in  legal  arguments — the  Term  Reports. 
He  attached  hunself  to  the  Home  Circuit, 
and  was  for  some  time  Beeorder  of  Mad- 
stone.  Hia  inereasiBg  business  soon  justi- 
fied his  taking  the  coif,  and  in  Trinity 
Term,  1799,  seven  years  siter  he  was  called 
to  the  Bar,  he  was  created  scijeant.*  As  a 
nisi  prius  leader,  he'was  not  distinguished 
by  any  great  eloquence ;  neither  had  he 
such  a  large  business ;  but  bis  addresses 
were  clear  and  perspicuous,  and  his  legal 
arguments  not  to  be  surpassed.  He  was 
very  soon  been  pointed  out  as  a  man  fit  in 
every  respect  for  the  Bench ;  and  in  Easter 
Term  1808,  the  opportunity  ofiered,  of  plac- 
ing him  there.  Sir  Giles  Rooke,  one  of  the 
Judges  of  the  Court  of  Common  Pleas,  died, 
and  was  succeeded  by  Mr.  Justice  Law- 
rance,  one  of  the  Judges  of  the  King's 
Bench.  This  left  a  vacancy  in  tliat  Court, 
and  Lord  Eldon,  then  Chancellor,  advised 
the  appointment  of  Mr.  Seijeant  Bayle^, 
which  was  highly  satisfactory  to  the  pro- 
fession. It  was  here  that  his  eminent 
qualities  became  so  conspicuous;  on  all 
questions  of  law,  on  all  points  of  pleading 
and  practice,  he  could,  without  effort,  pro- 
duce all  previous  cases ;  his  ''little  books," 
the  fruit,  doubtless,  of  the  labours  of  many 
years,  formed  an  inexhaustible  storehouse 
of  legal  learning ;  and  we  may  safely  say, 
that  no  law  can  be  considered  better  set- 
tled than  that  resting  on  his  judgments. 
But  he  not  only  showed  deep  learning  and 
research ;  his  view  of  a  eme  at  nisi  prius 
was  clear,  and  his  examination  of  evidence 
was  patient  and  indefatigable.  He  sop- 
ported  his  own  view  of  a  case  with  firm- 
ness, but  was  still  open  to  suggestions 
from  counsel  as  to  the  mode  in  which 
a  question  should  be  left  to  the  jury ;  and 
few  of  his  nisi  prius  decisions  have  ever 
been  reversed.  He  preserved  the  dignity 
of  the  Bench  in  a  manner  which  always 
prevented  or  repressed  any  infringement 
upon  it,  but  in  a  manner  which  never  de- 
creased the  affectionate  re^rds  of  the  Bar. 
Indeed,  there  was  a  peculiar  kindness  and 
benignity  in  the  whole  of  his  judicial  con- 
duct. 

After  Sir  John  Bayley  had  passed  fifteen 
years  in  the  King's  Bench,  in  the  year  1823, 
he  felt  desirous  of  being  in  some  degree  re- 
lieved from  the  fatigue  of  that  laborious 
Court,  by  the  comparative  retirement  of  the 


•  While  at  the  Bar,  his  oplDions  had  muck 
weififht,  aud  are  entitled  to  great  attention. 
For  an  a(  count  of  his  manner  of  giving  opin- 
ions, see  Chitty's  General  Practice,  voL  3, 
p.  43,  cited  7  L.  0. 30fi. 
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Court  of  Exchequer.  He  was,  however,  en- 
treated to  remain  by  the  Bar,  and  the  me- 
inorialB,  having  this  object  for  their  prayer, 
were  signed  by  eleven  king's  counsel,  and 
one  hundred  and  one  members  of  the  Outer 
Bar.  Thus  enforced,  he  sacrificed  his  pri- 
vate convenience,  and  continued  as  a  Judge 
of  the  King's  Bench  until  the  11th  of  No- 
vember 1830,  when  he  took  his  seat  as  a 
Baron  of  the  Bzchequer ;  and  in  the  year 
1834,  he  retired  altogether  from  the  Bench, 
after  twenty-five  years'  judicial  service,  and 
was  shortly  afterwards  created  a  baronet, 
and  a  member  of  the  Privy  Council. 

Mr.  Baron  Bayley  found  time,  while  at 
the  Bar,  to  give  to  the  world,  a  valuable 
treatise  on  the  Law  of  Bills  of  Exchange, 
which  is  well-known  to  all  our  readers. 
The  first  edition  was  published  in  1789, 
and  it  has  gone  through  several  editions, 
the  last  of  which  appeared  in  1830,  edited 
by  his  son  Mr.  mncis  Bayley,  and  the 
work  continues  to  be  considered  a  most 
valuable  text-book  on  the  important  branch 
of  the  law  to  which  it  relates.  The  learned 
Judge  also  edited  T.  Raymond's  Beports 
in  3  vols.  1790. 

We  have  now  traced  the  principal  events 
of  the  pubUc  life  of  this  eminent  lawyer. 
It  only  remains  to  add  that  he  was  a  gen- 
tleman in  his  manners,  and  that  his  heart 
was  as  sound  as  his  law.  He  was  particu- 
lariy  kind  and  gracious  in  his  manner ;  his 
face  beamed  with  gentleness,  and  his  dis- 
tinguished qualities  were  not  less  conspi- 
cuous in  his  private  than  in  his  public  life. 
He  has  lived  much  in  retirement  of  late 
yean,  and  died  at  his  country  house.  Vine 
House,  near  Sevenoaks,  on  the  10th  of 
October  last,  aged  78. 

He  was  married  on  the  20th  of  May, 
1790,  to  the  youngest  daughter  of  John 
Markett,  Esq.  of  Meopham  Court  Lodge, 
Kent,  by  whom  he  had  issue  three  sons 
and  three  daughters.  The  eldest,  who  in- 
herits the  title  of  his  father,  and  is  the 
present  Sir  John  Bayley,  and  Mr.  Francis 
fiayley,  his  third  son,  are,  we  are  proud  to 
say,  both  at  the  Bar,  and  weU-kaown  to 
the  profession. 

THE  PROPERTY  LAWYER. 


HBRIOT. 

The  property  in  a  beriot  does  not  vest  in  the 
lord  wUhont  a  specific  selection.  fFoodlnndt  v. 
MmmtelU  Plowd.  96;  Odihnm  f.  Smith,  Ore. 
Ei*«.  .'>^9.  In  the  latter  case,  it  was  held  that 
where  the  lord  shall  have  the  beast  for  a  heriot, 
it  is  his  election  what  be  will  take  for  the  best; 


and  what  be  conceives  to  be  the  best,  he  may 
well  tukc,  a)thou);h  tt  be  not  so;  and  it  has 
hpcn  recently  held,  that  where  a  customary 
heriot  of  the  best  beast  is  due  on  the  death  of  a 
tenant  to  the  lord  of  the  manor,  no  property  iu 
any  specified  beast  vests  in  the  lord  liefore  se- 
lection  by  him  of  the  beast ;  and  that  even  a 
selection  of  seven  beasts  as  heriots,  when  the 
lord  is  entitled  to  five  only,  will  not  be  suffici- 
ent to  vest  in  the  lord  the  property  in  any  five 
of  them.  If  he  is  entitled  to  the  best  beast  as 
a  heriot,  he  mnst  form  a  judjrment,  and  exer- 
cise an  option  as  to  which  is  the  best.  Airings 
ton  V.  Upscombe,  1  G.  &  D.  230. 


PIXTORES. 

Blacks  tone  says,  **  Things  fixed  to  the  free- 
hold may  not  be  distrained ;  as  caldrons,  win- 
dows, doors,  and  chimncv-pieces,  for  they  sa- 
vour of  the  realty."  UlacKstone's  Comro.  vol« 
.),  p.  9.  The  point  arose  in  Duch  v.  Braddyl^ 
.Xl'Clell.  217;  but  it  was  unnecessary  to  decide 
it.  It  has  very  recently  arisen  in  the  case  of 
Oarhy  v.  Harri$,  I  G.  &  D.  234,  in  which  it 
was  held  that  "  fixtures  cannot  be  distrained, 
because  it  is  impossible  to  restore  tliem  in  the 
same  plight  they  were  in  when  they  were 
seized.'' 


VENDOR  AND  PCRCHASBB. 

"Where  a  person,"  says  Sir  E.  Suf^den. 
"  takes  upon  himself  to  contract  for  the  sale 
of  an  estate,  and  is  not  absolute  owner  of  It, 
nor  has  it  in  his  power  by  the  ordinary  course 
of  law  or  equity  to  make  himself  so,  though  the 
owner  offer  to  make  the  seller  a  title,  yet 
equity  will  not  force  the  buyer  to  take  it;  for 
every  seller  ought  to  be  a  bnndfide  contractor; 
and  it  would  lead  to  infinite  mischief  if  one 
man  were  permitted  to  speculate  upon  the  sale 
of  another's  estate.  Besides  the  remedy  is  not 
mutual,  which  perhaps  is  of  itself  a  sufficient 
oiij(!ction  in  a  case  of  this  nature."  Vend.  & 
P.  vol.  1,  207,  9th  eil.,  citioir  Tendrlng  v.  Lou^ 
don,  2  £q.  Ab.  ()80,  pi.  9:  and  Sir  £4lward 
adds  the  folluwins:  quaere : — "  Whether  there  is 
any  casein  which  a  man,  knowing  himself  not  to 
h^ve  any  title,  has  been  allowe<l  to  enforce  the 
contract  by  procuring  a  title  before  the  report.'* 
f  n  a  case  where  A,  agreed  to  sell  an  estate,  and  it 
was  afterwards  discovered  that  a  small  portion 
of  it  was  the  property  of  another  person.  Sir  L* 
Shadwell,  V.  C,  would  not  dischaqine  the  pur* 
chaser  from  his  contract  without  giving  A,  an 
opportunity  of  arqatring  a  title  to  that  portion. 
^*  It  is  said,  (oliserved  his  honour,)  that  this 
Court  will  not  sanction  a  contract  made  by  a 
person  to  sell  to  another,  that,  which  at  the 
time  he  knows  he  has  not.  I  admit,  if  the  case 
is  that  A.,  with  re  fen*  nee  to  an  estate,  which 
he  knows  to  belong  to  B.,  contracts  to  sell  it 
to  €, ;  that  it  is  a  very  wholesome  rule  that 
this  Court  ought  not  to  aid  such  a  contract. 
But  general  rules  do  certainly  admit  of  varia- 
tion, and  in  my  opinion  il  would  be  vastly  too 
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hawh  AQ  interference  with  the  cominon  mode 
of  the  manageioeDt  of  the  basiness  of  man- 
kind, if  such  a  rule  were  taken  to  be  applica- 
Me  to  a  case  when  a  party  apparently  in  the 
Onmership,  wAprimd  facie  appearing  to  have  a 
tHIe,  sells  land  s  and  it  afterwards  turns  out 
that  a  ?ery  small  portion  of  it  is  not  his,  (aU 
ihi>niirh  he  \va3  m  possession),  but  is  the 
property  of  another  person.  It  would  lie  a 
harsh  application  of  the  first  principles  of  tlii.-* 
Coprt,  were  I  to  say,  that  in  such  a  case,  the 
contract  was  so  radically  bad,  that  even  if  the 
vendor  could  honestly  procure  his  title  to  l»t 
inade  go6d  bsr  purchasing  the  property  fur 
himself  from  the  rightful  owner,  m  order  that 
he  might  hand  it  over  to  the  purchaser,  he 
should  not  be  at  liberty  to  do  so."  Chamber- 
iam  V.  Lee,  10  Sim.  444. 


LETl'ERS 
AtoM  Mift^  Ahbrose  Harcourt,   Stu- 
,   PRNT  AT  Law,  to  M*.  Thomas  Prin- 

Gl^  or  XltLNITTf  HaJU^  CANBRiD«E. 

De«r  Bnogle^ 
I  PBOPosB  now,  according  to  my  promise*  to 
report  progress  to  you,  as  to  how  I  get  on. 
I  trust  we  shall  thus  be  able  to  assist  each 
other,  as  ^p^  have  already  done.  I  intend 
tg  sen^  you  some  hints  aa  to  books  and 
bourse  oS  read«g»  as  I  pick  them  up  ;  and 
1^  asaused  I  wiU  tell  yoa  n^t  I  think  of 
aH:  ^e  judges'  when  1  have  any  right  to 
ftwm  an  opinion  about  them.  I  should 
fcrst  mention  that  I  have  got  a  snug  set  of 
chaoibers  here,  (Elm  Court)  up  three  pair  of 
^jtaiis.  for  vfhkh  I  pay  36/.  a-year,  and  am 
gradually  getting  some  books.  1  have  got 
alL  the  Gommom  Pleas  Reports  complete, 
and  am  cotmng  on  with  the  King  s  Bench. 
And  first,  as  a  friend,  let  me  tell  you, 
^at  London  puts  one  quite  out  of  conceit 
with  Cambri<%e.  The  fewer  airs  we  give 
gursehea  for  any  distinction  taken  there^  the 
\met  we  ahaU  thrive  in  the  Temple.  Many 
peofile,  I  find,  hardly  know  what  a  wrangler 
a^eaaa,  and  the  master  of  Trinity  loses  all 
Ws  tetror  and  authority  within  sound  of 
Bow  beli.  So  much  in  your  ear^  although 
I  dare  say  you  will  hardly  believe  me. 
;  You  know  I  have  r^i.up  and  kept  my 
tenns  for  two  years*  Sinoe  I  came  to  town, 
I  hav»  been  looking  out  bnsily  for  a  pleader. 
BrDok8<yoa  rememberBrooks  of  St.  John's?) 
wanted  me  very  much  to  go  to  Mr.  Supples, 
Vho  has  got  ten  or  eleven  pupils ;  but  on  the 
1«hole  1  have  preferred  Mr.  Baipaby,  who 
t^es.ooJii  three.  He  is  really  a  v«ry  nice  fel- 
lows' and  I  oannot  ooly  aak  hkn  anyqim. 
tioQ  tfaati  want,  bat  be scfSN  to  tidce  a  plea- 


sure in  talking  to  his  pupils  and  gtvkig  them 
advice.  I  had  no  idea»  indeed,  that  a  pleader 
could  be  so  well  informed  and  agreeable  aa 
Barnaby  is ;  and  I  am  just  fresh  from  a  loD|f 
lecture  from  him,  of  which  I  will  give  you 
the  benefit.  I  should  tell  you  it  was  after 
work  was  done  in  tke  evening,  (for  I  go  to 
chambers  in  the  e^aing,  for  which  I  get 
great  praise)  aad  I  had  ktitefed  uotiJb  tea 
came  in,  (for Mr.  B.  livea  in  cfaambeis,)and  I 
chanced  to  say  I  was  half  through  a  new 
novel,  and  would  go  ho^e  and  fimsh  it. 

"  Beware  what  you  do»"  said  he,  "Har- 
court. . '  The  lady  Common  Law  loves  to  Uo 
akine/  This  is  a  homely  nde,  but  them  ia 
BOiie  more  true  aiaoog  the  truest  of  tiuebma^ 
Let  a  lawyer  bev^are  of  literature ;  if  be 
loves  it,  let  hiaaoonceal  his  passion  firom 
every  one.  His  shirt  may  be  what  colour  he 
pleases  ;  his  nails  may  rival  a  draft-board  ;. 
bis  habits  ia  att  other  reaf»ecl3i  be  r^ 
gttbu:  or  irregular;  b«t  do  not  let  the  moefe 
sneaking  kindness  for  poetry  or  romanee 
ever  be  told  ol  him.  This  ia  a  hank  rule* 
and  I  lay  it  down  for  your  guidance  iritk 
some  pain ;  but,  like  most  othMar  rules  baaed 
on  extensive  experience,  it  wiE  be  fosmd  te 
beasoun^one.  What  is  wanted  inakwyer, 
is  to  be  able  to  give  the  whole  of  his  fiicelttea 
at  the  precise  requivedmomentto  the  partieu<« 
lar  cause  in  which  he  his  engaged*  Tobcafate 
togive  this  assistance  to  his  client,  hie  whole 
soul  should  be  absorbed.  He  should  have 
nothing  whatever  to  distract  him;  heshoi^ 
live,  move,  and  have  his  being  in  the  matter 
in  band ;  he  should  have  no  other  pursut, 
no  city  of  refuge ;  his  retreat  shoold  be  cut 
off ;  his  ships  should  be  burned ;  his  whole 
existence  should  be  merged  in  the  success 
of  the  individual  cause  in  which  be  is  ea^ 
gaged.  'ITiifr  state  of  isolation  must  be 
gained,  to  produce  the  lawyer— the  attorney, 
in  a  great  extent,  bat  certainly  the  barrister. 
The  want  of  it  is  the  cause  of  so  many 
failures  in  the  law  by  so  many  clever  men, 
and  the  success  obtained  by  so  many  com- 
mon -  phice  men .  Mix  in  prof^ional  circles, 
and  how  vividly  will  this  strike  you  ?  Take 
one  half  of  the  successful  lawyers  of  the  day, 
and  it  must  be  admitted  that,  out  of  Court, 
they  are  very  stupid  fellows  indeed,  not  up 
to  the  mark  on  the  average  iaforaation  of 
the  day  5  yet,  put  them  in  their  own  places, 
see  them  conducting  a  cause,  and  you  will 
be  surprised  how  much  they  can  produce 
that  is  wanted ;  how  all  their  energies  are. 
awake9ed;  how  they  are  able  to  bring  into> 
play  every  faeukty  they  posaeas,.  and  how 
Boperioe  they  are  ia  action  to  much  cleverer 
men,  who  have  not  entered  into  thepuraoit 
with  the  same  intensity  aad  rfngte  mindod- 
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nesa.  What,  therefore Js  the  mbeft  tiecessary 
Ihinj^  fctt  snccess  M  th^e  law  ?— simply  to 
e^ter  into  it  heart  and  soul ;  and«  all  others 
renouncing,  to  cleave  solely  to  it. 

''Now  one  of  the  most  dangerous  rivab  to 
tiie  class  of  meft  who  study  ^e  law,  is,  an* 
questionably,  literature ;  and  I  have  no  hesi- 
tation in  laying,  Hartouit,  that  such  is  its 
Ikscination  that  I  must  caution  the  student 
from  having  any  thing  whatever  to  do  with 
it»  He  had  far  better  not  listen  at  all  to 
the  syren,  however  fast  he  may  fancy  he  haa 
bound  himself  to  Coke  upon  litdeton.  I 
fecommeod  him  to  aroid  all  poetry,  all 
novels  altogether;  hiA  if  he  will  rtod,  let 
him  not,  as  he  values  his  hope  of  success, 
let  him  not  write  a  line.  Let  him  not  trust 
himself  to  put  pen  to  paper.  But,  as  th^re 
are  degrees  in  folly,  he  may,  1  admit.  d« 
worse  than  even  this ;  he  may  print  What 
he  has  written,  end  if  obce  he  gets  this 
length,  all  further  idea  of  commanding  great 
success  is  gone  for  ever.  Let  him  be  ever 
so  good  a  lawyer^  it  will  never  be  believed. 
His  reputation  will  gradually  ooze  away. 
Very  middling  lawyers  have  written  very 
mtddlmg  books.  Very  bad  lawyers  have 
written  very  good  books  ;  but  no  lawyer  of 
any  thing  like  first-rate  eminence  and  prac- 
tice ever  published  a  work  of  imagination. 
Whether  they  could  have  done  so  or  not,  I 
don't  know ;  but  they  never  did,  ( I  speak  not, 
of  course,  of  law  books).  On  the  contrary,  if 
they  hare  in  secret  committed  such  an  of- 
fenoe,  they  have  carefully  concealed  it. 
¥nicn  Blackstone  began  the  study  of  the 
law,  he  bade  farewell  to  the  muse,  and 
never  aftewards  wrote  a  line.  When  Pope 
said  of  Lord  Mansfield 

^'How  sweet  an  Ovid  was  In  M  array  lost," 

Morray  took  it  as  a  very  high  compliment. 
The  muses  might  weep,  but  the  attorneys 
flocked  to  King's  Bench  Walk.  A  practi- 
sing lawyer  might  very  properly  maintain 
an  action  against  any  man  who  accused  him 
of  writing  a  novel,  and  I  am  sure  that  twelve 
out  of  the  fifteen  Judges  would  so  hold." 

Thus  he  discoursed,  and  as  we  have  both 
dabbled  in  literature,  I  sent  it  to  you  for 
your  instruction.  To  confess  the  truth,  it 
made  such  an  impression  on  me  that  I  went 
lK»ne  and  burnt  five  chapters  of  a  capital 
novel  that  I  wrote  in  the  vacation,  and  am 
detennified  henceforth  to  stick  to  Tidd.  I 
will  write  again  shortly. 

Your's  truly, 

AlCfiBObB  Habcourt. 

Eim  Couri,  Timpie,  Jan.  ilh,  1842. 


RBK>RM  IN  THE  CHANCltRV     ' 
OFFICiBS. 

MASTBua'  d»ntBBi 

The  fbllowing  plan  for  Improving  tba 
practice  in  the  Masters'  offices  i»  extract^ 
from  the  pamphlet  we  notified  last  weelb 

Ut. — ^That  on  the  warrant  to  cii>tttiider  the 
decree,  this  Master  shall  appeiif t  hy  whiit  piir- 
ties  the  different  proceedin^^  directed  hy  tike 
decree  eliall  be  ))ftMeeilted  anil  brcm^^lit  \fk ; 
that  he  shall  fix  what  tie  considerH  fh  hi?  Jttd^« 
meat  and  vMii  ref«t«nce  «o  th«  ^it-^bMstahce^ 
of  the  ca^i^  veasonall^  tk&e  h*f  the  facts, 
evideice,  aoeewMs,  '&e.  lb  be  httiai^ht  ^ntohlk 
office;  aftid  that  Im  sbAU  then  ^erid^,  MiH  h!b 
decision  shall  be  final,  as  to  whether  aSdavItt 
shall  be  received  or  not. 

2Ad.-^li«t  w  waitatit  to  t^ro^retf  ihM 
iistue,  UMftll  the  ficts  and  evMent*e  In  imppoH 
of  tbe  whole  of  the  imfikies  directed  by  tfa^ 
decree,  slmll  \nit  left  in  fbe  Master's  office  ) 
amittss  tka  Mavter  under  HKe  special  drctraK 
stances  of  «ny  ^case  rttall  direct  auy  fmr^tf 
proceedinitfs  under  any  decree  or  urder. 

drd.-- That  at  the  expiration  of  such  IJhne 
whidi  shall  have  beeil  allmved  by  the  Ma^ei^i 
in  ease  the  pbrtjf  who  is  Id  bnnf^  hi  the  dfifJ 
ferent  Ihets,  evvdence,  or  aceouhtSk  shsft  uol 
have  complied  with  the  Master^!  direeflon  ai 
aforesaid,  the  Master  shall  cause  the  «oRcftdV 
of  the  party  making  default  to  be  sedimened 
before  hiniy  and  show  to  the  Mastef  stftl«fa6i 
torily,  by  affidavit  or  otherwise,  good  airA 
•affioieat  eaase  why  he  is  not  preiRd^eA  to 
b^in^  In  the  laeti,  evidence,  or  aceoantft  a(^o1rM 
said^  and  in  case  the  Master  shall  not  eonsidie# 
that  sufficient  cause  ia  shewn^  he  shaU  be  dt 
liberty  to  give  the  proseoutloB  of  soch  part  of 
the  decree  or  order  to  any  of  the  other  paftieit 
ia  the  cause  or  matter,  who  inay  be  cwsM6 
of  prosecutiD|i(  the  same ;  but  if  the  Master 
shall  he  satisfied  that  sufficient  cause  is  shown, 
he  shall  then  allow  such  further  time  as  in  Jilt 
discretion  he  shall  think  fit. 

4th.— That  upon  ^e  eaphrallon  of  Ibe  fivm 
aforesaid,  or  or  such  further  time,  the  fact|» 
eridence,  and  accounts  aforesaid,  having  bie^ 
prepared  and  left  in  the  Master's  office,  a  war^ 
raut  shall  be  taken  out;by  any  or  either  tstih^ 
parties  in  the  cause  or  matter,  for  the  pan>6si^ 
of  calling  the  different  parties  before  the  Mas* 
ter,  when  a  time  shall  be  fixed  by  the  Master 
to  proceed  upon  the  several  facts,  evidence,  of 
accounts  aforesaid,  and  the  same  shall  be  prp^ 
ceeded  wfth  de  die  In  diem,  until  the  same  bd 
disposed  of,  unless  the  Master  shaH  otherwise 
order. 

6th.— That  if  the  evidence  lit  iuppbH  tft 
such  facts,  accounts,  or  other  proceedings^ 
when  brought  In,  sliall  be  found  insufficient, 
the  Master  shall  direct  what  further  evidene^ 
he  will  reqnh-e,  and  fiX  &  time  when  such  FuN 
ther  evidence  iixTiSL  be  perfected  and  brbughl 
in,  and  if  the  sahae  is  not  <faen  brought  In,  th^ 
Master  shall  cause  the  solidtttr  to  be  Sum- 
moned before  hhn  as  afores^id^  tot  if  thfe  itee 
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ihtU  be  then  brought  in,  a  aimlliir  warrant,  ae 
above,  eball  be  itsued  to  briaif  the  parties  to- 
gether, and  a  time  shall  be  fixed  and  proceed- 
ini^  taken  thereon  t/e  die  in  diem,  unless  other- 
wise ordered  by  the  Master. 

6th. — That  the  chari^es  allowed  to  solici- 
tors shall  be  in  proportion  to  the  number  of 
warranto  that  the  papers  in  the  Master's  office 
will  carry,  at  the  rate  of  one  warrant  for  every 
twenty  folios. 

7th.— That  on  the  allowance  of  interro^pato. 
vies  by  the  Master,  the  engrossment  of  the  in- 
terrogatories, signed  by  the  Master,  shall  be 
delivered  to  the  solicitor,  who  shall  issue  a 
commission  for  the  examination  of  witnesses, 
without  any  order  or  report  for  that  purpose 
being  necessary.  The  examination  to  be 
brought  up  by  messengei,  and  left  in  the  Mas- 
ter's office, 

8th. — In  case  the  party  to  whom  the  pro- 
•ecution  of  a  decree  is  entrusted  make  default, 
and  no  sufficient  cause  be  shown,  and  it  shall 
tppear  that  such  decree  cannot  be  effectually 
prosecuted  by  any  of  the  other  parties  in  the 
cause,  this  shall  not  prevent  the  Master  from 
■lakiDg  his  report,  but  the  circumstances  shall 
be  specially  stated  to  the  Court. 
.  9th. — No  objection  to  be  taken  to  the  Mas- 
tcr's  report,  but  at  any  time  before  the  report 
is  confirmed  absolutely,  any  party  dissatisfied 
with  the  report  may  file  exceptions  thereto. 

lOtb. — ^That  exceptions  to  reports  shall  not 
be  set  down  in  the  regular  list  of  causes,  but 
shall  be  set  down  to  be  heard  in  the  same 
manner  as  pleas  and  demurrers  are  now  set 
ilown  and  heard. 

11th.— That  in  each  Master's  office  there 
shall  be  an  additional  chief  clerk,  who  is  to 

Jierform  the  same  duties  as  those  now  per* 
ormed  by  the  first  or  chief  clerk,  and  to  re- 
ceive a  similar  salary,  and  that  no  person  shall 
be  elected  to  such  office  of  chief  clerk  who 
luks  not  been  admitted  a  solicitor  fur  five  years. 


To  these  suggestions  we  may  add  the  follow- 
ing letter,  received  from  a  correspondent : — 

AcciDBNT  hss  just  thrown  in  my  way  a  pam- 
phlet, entitled  "  Considerations  on  Refurm  in 
Chancery,  by  an  Equity  Draftsman,"  and  from 
which  1  thought  it  possible  that  some  useful 
reform  might  have  been  suggested ;  but,  upon 
perusal,  I  find  the  chief,  if  not  the  only  reform 
that  is  suggested,  is  that  the  refertrnces  before 
the  Master  should  be  attended  by  a  barrister, 
or,  in  other  words,  that  the  barrister  should 
become  the  managing  clerk  of  the  attorney — 
every  proper  cause  of  complaint  will  be  re- 
moved by  this  simple  alteration.  Let  a  barrister 
attend  the  Master,  and  every  thing  will  go 
right.  The  opening  of  the  Master's  offices  to 
the  pulfiic  will  be  injudicious ;  and  the  Master's 
time  will  be  saved  if  that  is  done,  fur  the  bar- 
risters win  arrange  the  points  to  be  discussed, 
80  as  to  get  through  cases  in  one  or  two  meet- 
ings, where  ten  are  now  consumed  !!! 
,    It  is  surprising  that  any  person  pretending 


to  have  a  knowledge  of  tbe  prolessIoB  sbdold 
write  thus.  Is  it  not  notorious  that  where 
counsel  are  instructed,  more  time  is  lost  than 
when  the  business  is  conducted  by  the  soli- 
citor }  Is  it  not  well  known  that  the  judges 
for  this  reason  have  declined  to  permit  counsel 
or  pleaders  to  attend  them  at  chambers  during 
term  f 

The  ''Eottity  Drafuman"  thinks  the  bar- 
rister shoula  not  collect  and  prepare  the  evi* 
dence  for  the  Master,  but  as  he  could  no 
where  get  his  points  to  arrange,  except  from 
the  evidence  got  up  and  prepared  by  the  soli- 
citor, does  it  not  appear  reasonable  to  the 
gentleman  that  the  solicitor  who  is  capable  of 
getting  up  the  case  is,  h  fortiori,  capable  of 
stating  it  to  the  Master ;  or  that  the  Master, 
who  is  a  barrister,  by  reading  it,  is  capable  of 
coming  to  a  proper  conclusion.  If  so»  the 
expense  of  fees  and  briefs  to  counsel  are  saved 
by  the  present  system.  The  **  Equity  Drafts- 
man "  reminds  me  of  the  fable  of  the  lliree 
Mechanics  (a  stone  mason,  a  carpenter,  and  a 
currier),  brought  together  to  determine  upon 
tbe  best  materials  to  build  a  bridge.  The 
currier  thought  there  was  nothinir  like  leather. 
So  the  <*  Equity  Draftoman  "  thinks  there  is 
nothing  like  employing  a  barrister  on  all  oc- 
casions to  work  a  complete  reform.  The  un- 
initiated will  be  misled  by  this  pamphlet,  but 
not  the  memb«;rs  of  the  profession.  It  is  very 
remarkable  that  the  learned  gentleman,  when 
he  explttitts  the  business  requiring  the  talent 
of  cuuuiiel,  refers  to  a  reference  for  imperti- 
nence, and  to  a  reference  on  the  sufficiency  ol 
a  defendant's  answer.  The  learned  gentleman 
complains  that  time  is  lost  in  laying  papera 
before  counsel  to  consider  the  sufficiency  of 
the  answer ;  and  no  doubt  this  is  frequently 
the  case;  and  he  states  that  an  opinion  ia 

generally  procured  within  a  week.  This  can 
e  done  if  the  barrister  has  little  or  no  expe* 
rience ;  but  the  reverse  is  the  case  with  gentle- 
roen  of  any  practice.  A  solicitor  frequently 
sends  daily  to  the  barrister  for  a  month  at  a 
time,  in  vain,  for  his  papers:  in  fact,  I  know  at 
this  moment  a  gentleman  at  the  bar  who  has  had 
instructions  for  an  answer  to  a  short  supple* 
mental  bill  before  him,  for  nearly  three  months  i 
and  it  has  occurred  more  than  once  to  my 
knowledge  that  suitors  have  been  atuched,  and 
have  been  called  upon  to  pay  heavy  costo,  solely 
from  the  omission  of  counsel  to  attend  to 
papers.  If  a  bolicitor  were  to  employ  a  whole 
day  considering  the  answer,  and  in  comparing 
the  interrogatories  of  the  bill  with  the  defen* 
dant's  answer,  he  would  not  be  allowed  a 
farthing  fur  \i\»  trouble  and  time,  but  if  he 
give  three  guineas  to  a  barrister  to  do  the 
same  thin^f,  he  will  be  allowed  such  fee,  and 
one  6#.  %d,  as  between  solicitor  and  client,  but 
uoihing  as  between  party  and  party — 90  much 
for  the  wisdom  or  rules  of  taxation  of  the 
Court  of  Chancery. 

I  should  like  to  ask  the  author,  whether  be 
does  not  think  it  would  be  proper  to  repeal 
the  compulsory  order  of  Court,  that  all  plead- 
ings must  be  signed  by  counsel.  The  solicitor 
could  tlien  prepare  tlfo  cOmutou  bills  and  ilu- 
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•wersy  and  also  the  exceptions,  which  at  pre- 
aeat  it  is  useless  for  him  to  do,  because  the 
barrister  who  has  to  si/^o  them,  must  go  through 
the  papers  to  see  whesher  they  are  properly 
prepared ;  and,  of  course,  two  persons  could 
seldom  or  ever  prepare  the  same  document  in 
the  sane  phraseology.  The  "  Equity  Drafts- 
man" states  that  a  solicitor  is  allowed  to 
charge  largely  for  what  he  does  not  do.  I 
deny  this,  and  take  the  illustration  he  gives  in 
regard  to  the  costs  of  preparing  the  pleadings. 
There  are  many  attendances  to  get  up,  and  re- 
duce tlie  facts  into  a  statement,  all  of  which 
hl\  into  the  notable  13«.  Ad,  as  instructions 
for  a  bill ;  besides  which  the  solicitor  has  to 
furnish  the  counsel  with  copies  of  deeds  and 
documeats,  and  to  examine  the  statements 
when  set  forth  in  the  bill.  Although  theae 
copiea  are  made,  and  attendances  given  by  the 
solicitor,  he  does  not  get  paid  any  thing  for 
them,  even  as  between  solicitor  and  client; 
and  it  is  no  uncommon  case  that  the  charges 
applicable  for  making  such  copies,  exceeds  the 
fee  he  takes  for  the  draft  prepared  by  the 
counsel.  It  is  from  these  written  statements 
and  documents,  that  the  counsel  gets  his  facts, 
and  which,  with  some  general  forms,  (copied 
by  his  clerk,  which  are  sometimes  introduced) 
make  up  the  bill.  1  do  not  understand  the 
"Equity  Draftsman's"  arithmetic.  1  think 
he  will  find,  upon  further  calculation,  that 
opoD  the  whole  he  receives  more  than  1«.  per 
folio  for  the  work  he  performs ;  and  particu- 
larly when  he  considers  that  the  documents 
copied  into  the  bill,  and  at  leust  half  of  the 
bill  (called  the  interrogating  part)  are  drawn 
by  hts  clerk,  who  is  paid  for  his  labours  by  the 
fees  he  receives  from  the  attorneys.  The  Bar 
deserves  to  be  supported,  but  surely  its  dignity 
is  aflfronted,  when  its  members  descend  to  caL> 
culate  the  prices  paid  for  their  honorary  ser- 
vices. 

It  is  a  pity  that  the  author  can  find  no  better 
argument  to  support  the  present  establishment 
of  the  Six  Clerks' Office,  than  thdr  attendance 
to  instruct  the  Ignorant  solicitors  the  practice 
of  the  Court ;  because  if  the  Examiners  do 
their  duty,  this  prop  of  the  Six  Clerks'  Office 
will  be  taken  from  them,  and  thus  must  fall. 

x.y.z. 


NEW  BILLS  IN  PARLIAMENT. 

COUNTRT  BANKRUFTCIBS  AND  INSOLVENTS. 

At  the  close  of  the  last  session,  the  following 
bill  was  brought  into  the  House  of  Lords,  by 
which  It  appears,  that  in  ca^e  the  bill  for  ex- 
tending the  jurisdiction  of  County  Courts 
should  be  paased,  it  is  then  proposed  to  trans- 
fer certain  matters  in  Bankruptcy,  Insolyency, 
and  Lunacy  to  those  Courts. 
.  It  may.be  importaaC,  therefore^  that  our 


readers  should  be  In  possession  of  the  proposed 
enactments.    They  are  as  follows  :— 

1.  That  the  Judges  of  the  several  County 
Courts  shall  act  as  commissioners  of  bankrupt 
in  their  several  counties  an<l  districts,  accord« 
iugly  as  such  districts  shall  be  from  time  to 
time  appoittted  by  her  Majesty,  in  all  proceed- 
ings authorized  by  any  fiat  prosecuted  in  the 
Court  of  Bankruptcv,  and  directed  to  one  or 
more  of  the  eidd  Juclges. 

2.  That  every  Judge  of  the  County  Court,  in 
their  several  counties  and  districts,  shall  have, 
either  alone  or  with  any  one  or  more  of  the 
other  Judges  of  the  County  Courts,  all  the 
powers  given  to  persons  acting  as  commission- 
ers of  bankrupt  elsewhere  than  in  fMndon^  by 
1  &  2  W.  4,  c.  66 ;  and  6  G.  4,  c.  16.  And  all  tb« 
provisions  of  the  said  acts,  except  so  much 
thereof  as  is  repealed  or  altered  by  (his  act, 
shall  apply  to  every  Judge  of  the  County  Court 
acting  as  such  commissioner,  as  fully  as  if  he 
were  a  commissioner  returned  and  appointed 
under  the  act  1  &  2  W.  4,  c.  66. 

3.  That  it  shall  be  lawful  for  the  Lord  Chan* 
cellor,  whenever  he  shall  think  fit,  to  order 
that  any  matters  heretofore  within  the  juris- 
diction  of  the  Court  of  Review,  constituted  by 
the  I  &  2  W.  4,  c.66,  shall  be  heard  and  deter* 
mined  by  one  or  more  of  the  Judges  of  the 
County  Courts;  and  such  Judge  or  Judges 
shall  have  the  same  authority  to  hear  and  de* 
termine  all  such  matters  so  ordered  to  be 
heard  and  determined  which  now  belongs  to 
the  Court  of  Review,  and  all  the  provisions  of 
the  said  act  shall  apply  to  the  Court  holden  by 
such  Judge  or  Judges,  as  if  it  were  tbe  Court 
of  Review  constituted  by  the  last-mentioned 
act. 

4.  That  the  Judges*  of  the  said  County 
Courts,  shall  act  as  commissioners  for  the  re- 
lief of  intoheni  debtnn  in  their  several  counties 
and  districts  as  aforesaid,  and  shall  have  all 
the  powers  w  hich  by  the  last-recited  act  arc 
vested  in  the  said  commissioners  when  on 
their  several  circuits,  and  the  officers  of  the 
County  Court  hhall  be  attendant  upon  them  in 
the  execution  of  such  powers  j  and  every  pro- 
vision of  the  last-recited  act,  except  as  altered 
by  this  act,  shall  apply  to  the  said  Judges  se- 
verally as  if  each  of  them  were  a  commissioner 
for  the  relief  of  insolvent  debtors  on  his  circuit 
acting  in  execution  of  the  said  act. 

6.  That  the  said  Judges  of  the  County 
Courts  shall  execute  such  commissions  in  the 
nature  of  writs  de  tun^iico  inquhendo  as  shall 
be  directed  to  them  respectively  in  their  se- 
veral counties  and  districts  by  the  Lord  Chan- 
cellor, and  shall  make  inquisition  thereon,  and 
return  the  same  into  the  High  Court  of  Chan- 

^  6."  That  it  shall  be  laivful  for  the  Lord  Chan* 
cellor.  Master  of  the  Rolls,  or  Vice  Chancellor, 
to  order  that  any  commission  issuing  out  of 
the  Court  of  Chancery,  or  under  the  Great 
Seal,  in  any  proceeding  pending  in  the  said 
Court  before  them  respectively,  may  be  di- 
rectcd  to  one  of  the  said  County  Courts,  or  to 
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one  or  move  of  the  Judgea  thereof;  and  everr 
Court  or  Jud^e  to  which  or  to  whom  any  such 
commission  shall  come  shall  have  full  autho- 
rity  to  execute  the  same  accordiug  to  the 
tenor  thereof. 


POINTS  OF  LAW  BY  QUESTION  AND 
ANSWER. 

WHAT  COVENANTS  RUN  WITH  THB  LANI>. 

1.  Where  the  provisional  assignee  of  an  iniol- 
vent  assigned  a  leasehold  esUte  to  a  person, 
who  assented  thereto  and  acted  as  tenant, 
is  tlie  eaecotor  of  such  person  Ikble  to  the 
lessor  for  breaches  of  covenant  subsequent 
to  the  tesUtor's  death? 

2.  Where  an  assignee  tidces  from  a  lessee  free, 
hold  premises  by  indenture,  indorsed  on  tlie 
lease  "  subject  to  the  rent  reserved  in  the 
lease,"  is  he  liable  in  covenant  to  the  lessee 
for  rent,  which  the  lessee  has  been  called  on 
by  the  lessor  to  pay,  after  the  assignee  has 
assigned  over? 

3.  Would  a  covenant  m  an  indenture  of  lease, 
to  indemnifv  the  overseers  of  a  parish  from 
all  costs  ana  ohaiiges,  hv  reason  of  the  les- 
see's  taking  no  apprentice  or  servant,  who 
should  thereby  gain  a  settlement  therein,  be 
a  valid  one  ?  and  if  so,  would  this  covenant 
ran  with  the  land  ? 

4.  A  lessee  takes  a  public  house,  and  cove- 
nants wUh  the  lessor,  who  is  a  brewer,  to 
take  his  beer  of  him.  On  the  lessor  selling 
hb  business,  and  the  assignees  removing  to 
a  distance,  could  the  latter  enforce  the  cove- 
nant? 

6.  Where  a  lessee  assigned  Ids  interest  w  pre- 
mises to  j4.,  subject  to  the  payment  of  the 
rent  and  performance  of  the  covenants,  and 
damages  were  recovered  by  the  lessor  against 
the  lessee  for  breaches  of  covenant  by  A. 
during  his  possession ;  can  the  lessee  main- 
tain an  action ;  and  if  so,  on  what  roust  it 
be  founded  ? 

6.  Will  a  covenant  lo  insure  against  fire  pre> 
mises  situated  within  the  weekly  bills  of 
mortality,  niu  with  the  land  ? 

7»  Will  a  covenant  to  supply  the  premises 
demised  with  a  sufficient  quantity  of  good 
water,  upon  a  change  of  the  lessee,  still  con- 
tinue in  force  ? 

8.  May  the  assignee  of  an  assignee  of  a  lessee 
for  u  term  of  years,  maintain  an  action  upon 
a  covenant  for  quiet  enjoyment,  eutereil  into 
by  the  lessee  with  the  first  assignee  and  his 
assigns? 

9.  If  an  assignee  convert  the  lands  assigned 
into  pleasure-grounds  and  erect  buildings, 
can  he  recover  the  value  of  the  improvements 
in  an  action  for  quiet  enjoyment  ? 

M.  Will  an  action  of  covenant  lie  by  the  assig- 
nee  of  the  reversion  of  part  of  demised  pre- 
mises against  the  lessee  for  not  repairing  ? 

11.  Would  a  parw  taking  an  assignment  of  a 
lease  by  way  of'^mortgage,  become  liable  on 
the  covenant  for  payment  of  rent,  though  he 
never  occupied  i>r  oecame  possessed  of  the 
premises  ? 


12.  Could  covemmt  be  broqght  by  the  lessor 

against  the  assignee  of  the  lessee  on  a  cove- 
nant by  the  lessee  himself,  to  pay  to  the 
lessor  the  amount  of  fruit-trees,  &c.,  to  be 
planted  by  the  lessee  ? 

13.  Under  a  covenant  by  the  assignee  to  pay 
rent,  is  he  liutde  upon  assigning  It  over  on 
that  covenant  before  the  entry  of  his  as- 
signee ? 

14.  Can  a  landlord  maintain  an  action  of  cove* 
uont  for  rent  against  an  under-tenant  ? 

15.  A  lessee  of  tithes  covenants  fur  himself 
and  assigns,  that  he  will  not  let  any  of  the 
farmers  in  the  parish  have  any  of  tlie  tithes ; 
does  tliis  covenant  run  with  the  tithes  ? 


COUNTRY  CERTIPfCATED  CONVEY- 
ANCERS. 


To  tht  Ediior  qflhe  Legal  Ob$ert€r. 

Sir, 
At  a  time  when  the  profession  seem  to  be  be- 
ginning to  arouse  from  their  lethai^^,  (taxed 
as  they  are  in  their  persons  and  in  their  bills), 
and  are  striving  to  obtain  an  aliolition  of  the 
oppressive  certificate  duty,  allow  me  to  chU 
your  attention,  and,  through  you,  that  of  the 
profession  generally,  to  a  system  which  has  for 
a  very  considerable  time  been  carried  on  in  the 
country,  but  which  does  not,  I  imagine,  affect 
our  more  fortunate  brethren  in  town. 

I  allude  to  the  great  number  of  persons  who 
call  themselves  p«i99^^<fntf^«,  and  who,  without 
being  members  of  any  of  the  Inns  of  Court, 
openly  practise,  to  the  inj|ury  of  attorneys,  at 
charges  which  the  nrofessioa  could  not  by  any 
possibility  make.  You  are  awure,  Sir,  that  the 
chief  business  of  a  cnuntry  attorney  is  convev* 
ancing,  and  the  legblature  has  very  properly 
enacted  that  the  same  amount  should  be  paid 
for  a  certificate  by  a  conveyancer,  **  being  a 
member  of  one  of  the  four  Inns  of  Court,'*  as 
is  paid  by  an  attorney.  But  what  if  that  "  con- 
veyancer" is  not  a 'member  of  one  of  these 
liins  ?  b  he  to  go  on  preparing  conveyances, 
untaxed  and  unmolested,  or  how  is  a  stop  to 
be  put  to  the  injustice?  I  trust.  Sir,  that 
through  the  medium  of  your  publication,  at- 
tention will  be  called  to  this  matter,  that 
the  profession  may  be  relieved  from  one  of 
their  numerous  hardships.  How  can  we  find 
whether  these  persons  are  members  of  an  Inn 
of  Court?  A  Country  Attorney. 

[We  understand  that  through  the  interven- 
tion of  the  Law  Society  a  list  was  obtained  of 
the  persons  practising  as  certificated  eon^vey. 
aacers,  both  in  town>nd  country  i  and  tlMt  it 
turned  out  that  eeveral  of  these  person*  did 
not  belong  to  any  Inn  of  Court;  and  ii  was 
understood  that  in  future  the  Commiasbnen 
of  Stamps  would  not  gmt  certificatci  wkbosit 
prevkmsly  ascertaining  that  the  appficant  was 
duly  qualified.  It  may  be  doubtful,  howevir, 
whether,  in  the  hurry  of  busiaeit  at^tiia  tilne 
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tliese  <ertifieate8  are  renewed,  sufficient  care 
ean  be  taken.  The  henelterB  ef  the  Inns  of 
Court  who  have  been  informed  of  thi?  mal- 
practice,  might  t&ke  means  to  prevent  it.  £o.] 

EXAMINATION  FOR  THE  DROREE  OF 
BACHELOR  OF  LAWS  AT  THK  LON- 
DON UNIVERSITY. 

Tuemiay^  Nwember  2Srrf,  1841. 

EjNfmlner,  Mr.  Gravbs. 

Morning  Exammution. 

C0NYSTANC1NO. 

I.  In  the  following  cases  of  variation  betiiveen 
tke  premises  and  the  haltendmm  of  a  conveyance, 
slate  the  resulting  ^ect,  with  reasons  : 
Premiiet.  . .  Hnf/endum, 

To  j4 To  J.  and  Lis  heirs. 

To  j4.  for  life To  .4,  and  his  heirs. 

To  ^.  for  years To  ^.  and  his  heirs. 

To  ^ To  yi,  from  the  death 

of/?. 
Toy/.  forKfe To  ^.  from  llie  death 

offl. 
To  j4.  and  his  heirs  ...  .To  y/.  for  life. 
To  A,  and  his  heirs  ...  .To  J.  and  the  heirs  of 

his  body. 
To  j4.  and  the  beirs  of 
his  body To  ^.  and  bis  heirs. 

II. — 1.  In  the  absence  of  express  stipulation, 
how  are  the  expenses  attending  the  deduction 
of  title  and  conveyance  {a}  of  freehold,  (6)  of 
copyhold,  property  distributed  between  the 
vendor  and  purchaser  ?  2.  In  particular,  what 
is  the  rule  as  to  the  expense  of  assigning  at- 
tendant terms  ? 

III.  State  cases  in  which  a  purchaser  may  be 
compelled  to  take  with  compensation  an  in- 
terest different  in  quantity  or  quaEty  from  that 
which  tbe  vendor  professed  to  sell. 

IV.  Determine  the  cases  in  which  a  pur- 
chaser is  bound  to  see  to  the  application  of  the 
porobaae  money. 

V.  In  what  cases  is  the  vendor  of  a  lease  nol 
bound  to  produce  hb  lessor's  title  ? 

VI. — 1.  What  conveyances  are  fraudulent, 
(a)  as  against  subsequent  purchasers;  (fi)  as 
against  creditors  ?  2*  Can  voluntary  convey- 
ances be  revoked?  3.  Can  voluntary a^ree- 
ments  to  convey  be  enforced  in  any,  and,  if  so, 
in  what  cases  ? 

VII.  In  what  cases  is  inadequacy  of  conside- 
ration (a)  an  excuse  for  non- performance  of 
an  agreement ;  {b)  a  ground  of  relief  against  a 
conveyance  ? 

Till. —  1.  Relate  the  prosp-ess  of  the  law 
wiUi  respect  to  the  liabilitv  of  landed  property 
to  the  debts  of  a  deceased  person.  2.  Distin- 
guish legal  from  equitable  assets. 

IX.— 1«  Relate  tbe  progress  of  tbe  law^  in 
subjecting  property  to  be  taken  in  execution 
under  jaogtiients.  2.  Explain  the  effects,  legal 
and  equitable,  of  jadgments  on  landed  pro- 
perty. 


X.^1.  Can  a  clergyman  directiy  chai|ge  hh 
benefice  ?  2.  In  what  case  is  a  seqaestration 
of  a  l>enf  fice,  in  consequence  of  a  judgment 
entered  up  in  pursuance  of  a  warrant  of  at- 
torney given  by  a  clergyman^  valid  ?  3.  State 
the  principal  proviuons'  of  the  restraining  sta- 
tutes with  respect  to  leases  of  ecclesiastical 
property. 

aI.— ^1.  In  what  cases  is  the  sale  of  a  next 
presentation  simonlacal  ?  2.  In  what  cases  are 
bonds  of  resignation  given  by  an  incumbent, 
valid  ? 

XII. — 1.  In  the  register  counties*  what  is  the 
effect  of  a  purchase  icUhout  notice,  when  the 
purchaser  afterwards  registers  his  purchase 
tcith  notice,  of  prior  unregistered  Inciuu'* 
brances?  2.  Wliat  is  the  effect,  («)  legal  i 
{&)  equitable,  of  a  purchase  made  with  notice 
of  prior  unregistered  incumbrances?  3,  Is 
the  fact  of  the  registry  of  a  prior  equitable  in- 
terest sufficient  of  itself  to  postpone  a  subse- 
quent purchaser  of  the  legal  estate }  4.  £x« 
plain  '*  tacking  "  and  '*  squeezing  out." 

XIII. — 1.  Mention  tlie  cases  in  which  the 
law  requirei  legal  instruments  to  be  registered^ 
2.  In  what  cases  is  it  unnecessary  to  enrol  the 
memorial  of  the  grant  of  an  annuity  ? 

XIV.  What  are  the  criteria  of  decision  when 
the  question  arises  whether  an  informal  instru* 
ment  operates  as  a  lease  or  as  an  i^reement  ? 

Afternoon  Examlntttton, 

I. — ^After  a  conveyance  without  covenants* 
has  the  purchaser  of  an  estate  with  a  defective 
title  a  remedy  against  the  vender  in  any,  and 
if  so,  in  what  cases  ? 

II. — Distinguish  covenants  which  ran  witk 
the  land  from  covenants  which  do  not  run  with 
the  land,  and  give  examples  of  each  class, 

III. — t.  Determine,  according  to  the  nature 
of  tbe  vendor's  title,  the  persons  against  whosa 
acts  he  can  be  required  to  covenant.  2.  How 
do  conveyances  by  way  of  mortgage  differ  in 
this  respect  from  other  conveyances  ?  3.  What 
covenants  are  ordinarily  entered  into  by  trus- 
tees ? 

IV. — What  are  the  covenants  usually  in- 
serted (rO  in  conveyances  in  fee ;  (6)  in  assign- 
ments of  leases  for  years  ? 

v.— Mention  certain  clauses  relating  to 
trustees  and  executors  which  can  seldom  be 
prudently  dispensed  with  in  wills. 

VI. — f.  What  precautions  should  be  taken 
by  a  purchast:r  of  a  portion  of  property  held 
under  an  entire  rent  ?  2.  What  effect,  as  to 
apportionment,  u^n  an  entire  rent,  is  pro- 
duced by  (a)  a  division  of  the  reversion  by  act 
of  law ;  (£)  an  alienation  of  part  of  the  lands 
by  the  lessor ;  (c)  an  eviction  of  the  lessee  from 
part  of  the  lands  by  tbe  lesscH- ;  C<0  ^^  eviction 
of  the  lessee  by  title  paramount  ? 

VII.— 1.  Can  tenants  for  life  and  tenants  for 
years,  by  the  terms  of  the  conveyances  unda 
whick  they  hold,  be  debarred  indefinitely  from 
alienation  without  consent  of  their  landlord  \ 
2.  What  is  the  doctrine  of  Dumpor'9  ease, 
4  Co.  U9,  ^vitb  respect  to  the  effect  of  a  single 
license  to  alien  ?    3.  In  what  cases  can  aliana* 
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t!oD  be  restricted  only  by  a  provision  for  cesser 
or  by  litnitation  over  I 

Vlll. — 1.  Explain  the  requi'^ites  of  merger. 
2.  When  will  merger  take  place,  thuuf^h  the 
estates  are  held  in  different  rights  ? 

IX  —State  the  distinctions  between  powers 
appendant  or  appurtenant,  collateral  or  in 
gross,  and  simply  collateral,  with  respect  to 
saspension,  extinguishment  and  merger,  and 
explain  the  principle  of  those  distinctions. 

X. — 1.  ^^hat  distinction  exists,  as  to  the 
creation  of  powers,  between  conveyances  ope- 
rating by,  and  conveyances  operating  without, 
transmutation  of  possession  ?  2.  What  effect 
has  an  appointment  under  a  power  on  incum- 
brances subsequent  in  date  to  the  creation  of 
the  power  ?  3.  What  effect  has  an  executory 
devise,  devesting  an  estate  in  fee,  on  the  dower 
or  curtesy  incident  to  that  estate  ? 

XI. — 1.  Explain  the  alteration  which  has 
been  recently  made  (^^  &  4  W.  4,  c.  105)  in  the 
law  of  dower.  2.  An  estate  is  limited  to  ^. 
for  life ;  remainder  to  B.  for  the  life  of,  and  in 
trust  for,  j4.  ;  remainder  to  ^.  in  fee :  what 
effect  has  thb  limitation  on  the  right  to  dower 
of  ji.'s  widow,  married  (n)  before^  (fi)  since, 
the  Ist  of  January,  1834  ? 

XII. —  I.  Explain  the  principal  alterations 
which  have  been  recently  made  (3  &  4  W.  4, 
e.  106)  in  the  law  of  inheritance.  2.  ^.  pur- 
chases an  estate  in  fee,  and  dies  intestate, 
leaving  two  daughters ;  one  of  the  daughters 
dies  intestate,  leaving  an  only  son  $  how  does 
ber  share  descend  i 

XIII.— I.  Mention  some  of  the  recent  alter- 
ations (3  &  4  W.  4,  c.  27)  in  the  law  as  to  li- 
mitation of  actions  relatiu||r  to  real  property. 
2.  For  what  length  of  time  is  it  usual  to  require 
a  vendor  to  trace  a  title  (cr)  to  estates  in  laud  ; 
ib)  to  advowsons  ? 

XIV.  —  Mention  the  principal  alterations 
whidi  have  been  recently  made  (1  Vic.  c.  26) 
in  the  law  relating  to  devises. 


BQUITT. 

fFednetday,  Nwember2Ath,  1841. 
Eaaminer,  Mr.  Gratbs. 

I.— 1.  In  fiiTour  of  what  parties  will  equity 
remedy  the  defective  execution  of  powers  ? 
2.  What  distinctions  are  to  be  taken  into  con- 
sideration, when  relief  is  sought  upon  the 
ground  of  mistake  ?  3.  In  what  cases  U  relief 
afforded  on  the  ground  (a)  of  false  representa- 
tion, (6)  of  suppressions  of  fact  ? 

II. — 1 .  Explain  the  doctrine  of  election.  2. 
Does  a  person  who  elects  to  take  against  a  will 
forfeit  the  whole  benefit  intended  for  him,  or 
so  much  only  as  may  be  sufficient  to  indemnify 
the  disappointed  legatees  ? 

HI.— 1.  Explain  the  doctrine  of  conversion. 
2.  What  circum:itances  are  to  be  considered  in 
determining  whether  a  conversion  is  intended 
to  be  partial,  notwithstanding  general  direc- 
tions to  convert  the  whole  fund  f 

IV. — 1.  Upon  i%hat  presumption  is  the  doc- 
trine of  satisfaction  founded  ?  2.  In  the  case 
of  B  legaey  to  a  creditor  or  to  a  child  entitled 


by  settlement  to  a  portion,  what  drcumstances 
are  to  be  considered  in  determining  whether 
the  legacy  operates  by  way  of  satisfaction  ? 

V. — I.  Upon  what  principle  is  the  doctrine 
of  marshalling  securities  founded  ?  2.  Explain 
by  example,  the  manner  in  which  equity  re- 
lieves, (/I)  before,  ('0  after,  the  excessive  resort 
to  one  of  t%vo  available  funds.  3.  Will  the 
Court  marshal  assets  in  favour  of  legatees  (i) 
against  an  heir,  (/>)  against  a  devisee  ? 

VI.— Distinguish  the  c»ses  in  which  the  heir 
upon  whom  a  mortgaged  estate  descends  can 
claim  to  have  the  estate  exonerated  by  the 
personalty,  from  the  cases  in  which  he  b  bound 
to  take  cum  onere. 

VII. — 1.  What  are  specific  legacies  ?  2.  In 
what  ways  may  legacies  be  adeemed  ?  3.  When 
successive  interests  in  personal  property,  wholly 
or  partly  of  a  wasting  nature,  are  limited  1^ 
will,  in  what  cases  uiu;ii  the  wasting  property 
be  converted  into  money,  and  invested  in  per- 
manent securities?  4.  In  the  case  of  legacies 
to  infants,  without  provision  as  to  interest,  or 
with  direction  that  interest  shaU  accumulate 
until  the  time  of  payment,  when  will  a  Court 
of  Equity  allow  maintenance  ? 

VIII. — 1 .  In  case  of  deficiency  of  assets,  have 
executors  any  power  of  giving  a  preference  (a) 
among  creditors  of  equal  degree,  (6)  among 
legatees?  2.  Explain  the  effect,  (a)  legal, 
{6)  equitable,  of  making  a  debtor  an  executor. 

IX. — 1.  What  kinds  of  property  of  the  wife 
survive  to  the  huiband  juri  mariiif  and  2.  to 
what  kinds  of  property  does  the  surviving  hus- 
band become  legally  entitled  by  taking  out 
administr.ttion  toliis  wife  ? 

X. — 1.  Explain  the  meaning  of  the  wife's 
equity  to  a  settlement,  and  the  manner  in  which 
it  is  made  available.  2.  Does  it  exist  with  res- 
pect to  (ff)  separate  property  of  the  wife; 
(6)  leases  for  years ;  (c)  annuities  for  lives  ? 
3.  Howls  it  waived?  4.  Is  an  assignee  for 
valuable  consideration  of  a  wife's  chose  in  ac- 
tion entitled  to  sue  in  equity  for  possession 
without  making  a  settlement  ?  5.  Can  a  hus- 
band, who  without  suit  has  obtained  possession 
of  a  legacy  left  to  his  wife,  be  compelled  to 
make  a  settlement  ?  6.  Has  an  assignee  for 
valuable  consideration  of  a  wife's  chose  in  ac- 
tion, [a)  reversionary,  (6)i>ayableimmeduite]y, 
any  title  as  against  the  wife  surviving  her  hus- 
band ? 

XI. — 1.  How  far  is  a  trustee  responsible  for 
the  acts  of  a  co-trustee?  2.  What  is  the  duty 
of  a  trustee  with  respect  to  investment  of  trust 
funds  ?  3.  Can  a  trustee  purchase  from  the 
cestui  que  trust  ^ 

I.  In  what  cases  will  (a)  the  Crown^  (6)  the 
Court  of  Chancery,  execute  gifts  to  charity 
ry  pres  f 

II.  On  what  grounds  will  equity  interfere  to 
deprive  a  father  of  the  guardianship  of  his 
child  ? 

m.-^l.  Mention  some  of  the  kinds  of  valid 
agreements  with  respect  to  which  equity  re- 
fuses to  decree  a  specific  performance.  2.  Give 
examples  of  facts  which  may  be  used  for  the 
purpose  of  resisting  a  claim  to  specific  per* 
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fwVMiice,  wirile  tbe  tame  facts  oould  not  be  |  ^reat  SmportaDce  to  the  t\Anf(  ft^neratlnn  of 


oriipiially  insisted  oo  for  the  purpvise  of  estab- 
lishm^  a  claim.  3.  la  a  suit  for  specific  per* 
formancet  cao  a  defeadant  set  ap  as  a  defence 
s  sttbaeqaent  parol  variation^  without  rendering 
himself  liable  to  perform  the  modified  agree- 
ment ivhich  be  admits^ 

IV.— >l  Distiniraish  common  from  special, 
injunctions?  3.  Upon  what  grounds  will  courts 
of  equity  restrain  proceedings  at  Uw?  3.  In 
cases  of  private  nuisance^  when  will  equity  in- 
terfere before*  and  when  not  until  after,  a  trial 
at  law  deciding  the  rights  of  the  parties  i 

V. — U  How  do  infants,  married  women, 
and  lunatics  respectively  sue,  and  how  defend  ? 

2.  Explain  the  principal  rules  as  to  suing  and 
defeoding  xnfurmi  pauperU* 

Wh — L  What  are  the  formal  parts  into 
which  a  bill  is  usually  dirided }  2.  Determine 
the  different  provinces  of  the  stating  and  the 
charging  part. 

Vil.— 1.  Define  («)  scandal,  {b)  imperti- 
nence. 2.  Explain  the  time  and  moae  of 
referring  a  bill  (ir)  for  scandal,  (6)  for  imper- 
tinence. 

VIII.  What  are  the  provisions  of  the  orders 
of  AugOftt,  1841,  as  to  objecUons  for  want  of 
parlies? 

IX.  State  the  princioiil  alterations  made  by 
those  orders  in  process  for  contempt  in  different 
stajres  of  a  suit. 

.  X. — 1.  Mention  two  frequent  grounds  for 
overruling  pleas  to  part  of  the  bill,  which  have 
been  removed  by  those  orders.  2.  In  what 
cases  most  a  plea  be  supported  by  an  answer  ? 

3.  Define  multifariousness. 

XI. — 1.  Mention  the  cases  in  which  a  de- 
fendant may  refuse  discovery.  2.  Define  the 
extent  of  privileged  communications.  3.  What 
are  the  exceptions  to  the  rule  that  the  plain- 
tiff's right  of  discovery  does  not  extend  to  the 
evidence  of  the  defenaant's  case  ? 

Xlf.  Explain  shortly  the  m,ode  of  taking 
evidence nn  equity. 

XIII.  In  what  cues  may  a  bill  be  taken  pro 
€onfe*M0  f 

XIV.  What  is  the  ordinary  form  of  a  decree 
(a)  in  a  creditor's  suit  for  administration  of 
assets  ;    (0  in  a  foreclosure  suit? 

XV.  In  what  cases  is  {a)  a  bill  of  revivor, 
(6)  a  supplemental  bill,  necessary  ? 

XVI.— 1.  How  may  a  rehearing  be  obtained ; 
hotv  a  bill  of  review  ?  2.  What  evidence  may 
be  used  upon  («J  a  rehearing,  (6)  a  bill  of  re- 
view? 3.  Mention  some  circumstances  in 
which  proceedings  in  appeals  differ  from  pro- 
ceedings In  writs  of  error  at  law. 


ON  LEGAL 


EXAMINATION 
TIONS. 


DISTINC- 


To  the  Editor  of  the  Legal  Observer, 

'*  lo  ev'ry  breast  there  beams  an  active  flame, 
I'he  love  of  glory,  and  the  dread  of  shame.*' 

Sir, 
I  have  long  desired  to  add  my  mite  in  aid 
of  the  settlement  of  this  question,  which  is  of 


lawyers,  and  ti>  all  who  wish  well  to  the  repu- 
tation of  the  profession. 

Notwithstanding  some  objections  from  the 
nervous,  the  desponding,  the  idle,  and  the  dull, 
whose  arguments  were  as  weak  as  their  fears 
were  strong,  legal  examinations  have  been  ccm- 
clusively  ailmitted  to  be  good,  and  to  bid  fair 
to  realize  to  a  great  extent  the  purpose  for 
which  they  were  instituted.  The  examiners 
have  shewn  judgment,  consideration,  courtesy, 
and  kindness ;  and  the  examined  have  found 
that  the  ordeal  was  not  the  bugbear  they 
dreaded,  but  a  proper  and  acceptable  method 
of  testing  their  qualifications  for  the  position 
in  societv  they  desired. 

Now,  It  appears  to  me,  that  the  awarding  of 
honors  is  required  to  give  couipletenessto  this 
examination.  The  candidates  may,  I  think, 
be  dirided  into  three  classes.  Those  who  seek 
the  profession  rimply  as  a  means  of  livelihood ; 
those  who  have  embraced  it  partly  on  this 
account,  but  more  especially  because  it  is  more 
intellectual,  and  ranks  higher  in  the  scale  of 
pursuits  than  any  traile ;  and  those  (])robably 
the  least  numerous  class)  %vho  look  upon  it  as 
afforliug  scope  for  the  loftiest  intellect,  and 
furnishing  the  means  of  doing  incalculable 
good.  How  differently  will  these  three  classes 
pass  through  the  trial  scene?  How  differently 
must  the  examiners  feel  while  perusing  the 
replies,  and  how  naturally  must  the  wish  spring* 
up  in  their  minds  to  confer  upon  those  who 
have  shewn  superior  merit,  some  mark  of  their 
appreciation. 

How  differently  must  these  three  classes  con- 
duct themselves  during  their  clerkship — ^that 
period  of  probation?    The  first  will  look  at 
every  thing  in  a  cohl  and  worldly  sense,  trea* 
suring  up  only  that  kind  of  knowledge  which  is 
purely  practical,  and  impressing  upon  their 
recollection  all  the  nice  points  wherein  quirks 
and  quibbles  are  indudetl.    From  among  them 
come  the  pettifoggers.    The  second  class  will 
be  superior  to  this  narrowness  of  view,  but  are 
verv  likely  to  pay  too  little  attention  to  prin- 
ciples.   Their  chief  ambition  will  probably  be 
to  gain  knowledge  of  that  kind  of  practice 
which  is  considered  by  the  profession  to  be 
respectable.    But  the  third  class  start  ab  ovn. 
Seeking  law  in  its  most  extensive  sense,  and  in 
its  grandest  generalities  of  principle,  their 
soaring  and  capacious  intellects  find  full  occu- 
pation ;  and  then  applying  the  knowledge  so 
acquired  to  the  laws  of  the  country  in  which 
they  live, — with  unwearied  industry  they  trace 
the  orif;in  and  fitness  of  these  laws,  and  thus 
render  themselves  able,  not  only  to  act  effici- 
ently  in  their  peculiar  vocation,  but  as  their 
own  experience  gets  enlarged  and  perfected 
by  the  results  of  their  own  study  and  practice, 
to  furnish  aids  for  amendment  and  reformation 
where  needed.    Shall  all  these  candidates  be 
looked  upon  with  equal  eye?    Shall  no  note 
be  given  of  the  wide  difference  in  their  worth? 
Look  how  differently,  and  with  what  different 
motives,  they  have  studied  :  and  shall  there  be 
but  one  fate  to  the  noble  and  ignoble  ?    Gan 
the  examiners  feel  that  they  have  discharged 
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Diek  dat{e^  to  ibfii*  b6art*8  ctmteftt,  wlien  Hie 
same  kind  of  certificate  is  ^iven  to  the  ^fted 
and  enthusiastic,  and  to  those  who  tiave  just 
scra|>ed  tbrou|rh,  and  whom,  (becaase  atandin;^ 
on  the  thresholl  of  life — on  the  hither  side  of 
the  Rubecon),  they  have  m  mercy  and  tender'* 
ness,  albeit  with  stifled  twinges  of  conscience, 
allowed  to  pass  ?  Let  there  be  no  sach  injus- 
tice. The  examination  is  very  beneficial ;  let 
it  be  perfect.  Satisfy  the  fair  yearninf^s  of  the 
candidates;  satisfy  tlie  natural  anxiety  and 
expectations  of  sympathising  friends,  satisfy 
the  world,  that  each  one  has  been  noticed 
according  to  his  meed.  Say  not  that  the  least 
proficient  will  be  injured  in  the  world's  esteem. 
That  cannot  be.  He  has  his  licence  to  practise. 
He  has  been  weighed  in  the  balance,  and  not 
found  wantinflf  in  sufficient  knowledge  and 
ability  to  enter  upon  his  profesnional  career. 
But  you  would  not  have  him  f(o  forth  a  decep- 
tion. He  should  not  be  allowed  to  pass  for 
more  than  his  worth.  The  examiners  should 
have  the  power  to  stamp  the  value  of  the  man; 
and  there  can  fairly  he  no  complaint  of  the 
coinage,  since  every  one  on  whom  they  have 
set  their  seal,  is  permitted  to  pass  current  for 
the  value  impressed. 

Jn  this  examination  there  consists  not  the 
personal  and  painful  rivalry  which  is  sometimes 
to  be  found  at  the  Universities,  and  at  other 
places  where  honors  are  bestowed.  Here  the 
candidates  are,  in  the  great  majority  of  in- 
stances, atranuers  to  each  other  before  the 
eventful  morning ;  there  can  therefore  be  no 
personal  jealousy,  pique,  or  desire,  to  supplant; 
and  the  written  answers  prevent  any  one  but 
the  examiners  from  knowing  with  what  success 
each  individual  has  applied  himself  to  the  task. 
Each  one  must  feel  a  generous  and  honorable 
emulation  to  exalt  himself  above  his  fellows ; 
and  in  the  conviction  that  his  efforts  will  be 
estimated  in  a  liberal  spirit,  his  best  energies 
and  feelings  will  be  exerted  to  acquit  himself 
to  the  utmost  of  his  ability. 

The  love  of  fame  is  universal,  and  is  a  most 
powerful  incentive  to  worthy  actions.  Let  this 
noble  motive,  therefore,  have  fairplay.  It 
exists  in  all  in  a  grenter  or  less  degree,  and 
demands,  as  of  right,  fitting  opportunities  for 
its  manifestation.  Cherish  this  desire  of  dis- 
tinction, so  calculated 

"  The  cold  dispondiog  breast  of  sloth  to  warm. 
The  flame  of  industry  and  genius  fan ; 
And  emulation's  noble  rage  alarm. 
And  the  long  hours  of  toil  and  solitude  to  cbarm ;" 

and  adequately  reward  the  achievements  it  pro- 
duces; so  shall  the  profession  attain  a  yet 
higher  rank  in  the  estimation  of  men,  and  its 
members  be  held  up  as  bright  examples  of 
what  may  be  effected  by  proper  training,  use- 
fully acted  upon  by  the  stimulus  of  a  healthy 
and  honest  ambition. 

*'  Talmjl  non  sine  pulvere.'' 


Having  observed  several  communications  in 
▼our  valuable  work,  felative  to  a  system  of 


awlarding  aaae  prize  or  dinioo^iMi  to  «  few 
of  those  gentlemen  who  shoi^ld  paas  dieir  tx- 
aminatkm  with  greater  credit  tiMin  otfiers,  it 
appears  to  me,  that  if  that  system  wete  adopted, 
it  would  be  necessary  to  award  prices  to  40* 
tinct  classes ;  and  for  thw  reason :  There  ar« 
many  gentlemen  who  apply  to  be  examined 
every  term,  who  (if  i  may  so  speak)  are  older 
in  the  law  than  others ;  and  wlio  have  been 
from  three  to  four  years  in  the  profession  after 
the  expiration  of  their  articles)  as  managing 
clerks,  and  have  had  double  the  opportunities 
of  acquiring  practical  knowledge,  to  the  ma^ 
jority  of  the  others  wlio  are  exaimned  vt  the 
same  time. 

1  have  therefore  taken  tbe  libeity  of  nddresa- 
ing  you,  seeing  that  in  such  cuBes,  and  indeed 
in  every  case,  tbe  yoimger  members  of  tfa«  pro- 
fession, who,  though  tiiey  might  bei|uaUfied  to 
be  admitied,  would  certainly  huve  no  cfannce 
of  obtaining  any  distinction  whatever,  if  such 
distinctions  were  limited  to  a  ftsw  of  the  luest 
examiaanU ;  and  it  seetns  to  me,  that  %o  render 
such  a  system  useful  (and  which  would  un- 
doubtedly act  as  a  stimulant),  the  students 
would  Itate  lo  lie  divided  into  classes  accortling 
to  the  number  of  years  they  may  have  been 
in  the  profession ;  and  thus  be  who  would  seek 
to  pass  after  five  year's  service,  would  have  the 
same  chance  of  distinction  as  he  who  had 
served  eight  or  ten  years. 

A  YOUHQ  AaPIRAHT. 


At  this  period,  when  the  examination  for 
degrees  at  the  London  Univerat^  is  yet  fresh 
in  the  memory  of  your  readers,  it  ma^  not  be 
inappropriate  to  recur  to  the  theme  of'^distinc- 
lions  at  oiir  own.  1  recollect  reading  the  let- 
ter of  a  fellow-"  Suli  Articulis"  in  your  pre- 
sent volume,  in  which  he  advocates  the  distri- 
bution of  some  half  dozen  prises  among  those 
who  may  excel  on  such  occasions.  Permit 
me  to  say,  that  he  is  a  correspCMideut  whose 
zeal  1  emulate,  nor  am  I  singular  in  this,  for 
many  whom  1  know,  would  /ry  with  him  to  be 
among  "  the  six.'* 

Now  sir,  when  once  emulation  like  this  is 
roused,  may  we  not  confidently  expect  most 
fortunate  results  i  At  present,  there  is  no  fuel 
10  nourish  so  laudable  a  flame^  The  student, 
who  during  his  pupilage,  diligantlf  pursues 
his  work,  heedless  of 

**  The  toil  by  4ay,  the  lamp  by  mght, 
The  risage  wan,  and  porebliod  sight," 

feaps  no  more  honour  at  his  examination  than 
one  who  hardlv  bestows  an  average  degree  of 
attention ;  and  it  is  repeatedly  the  case,  that 
family  connexion  and  resource  procure  a 
really  ignorant  young  man,  that  business  which 
the  industrious  apprentice  cannot  so  readily 
procure.  If  study,  then,  will  not  insure  a  com- 
petence, there  ou;;ht  to  be  some  honorary 
prize  at  least,  which  neither  influence  or  fa- 
vour could  divert  from  those  to  whom  it  might 
be  due. 

Another  reason  too  may  be  assigned  fti  fa- 
vour of  these  legal  honours.  Among  the 
numbers  of  young  meu  now  educating  for  the 
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1ms  i^ttw  fliAtty  are  tVere,  most  rotpcctable  by 
binh«  and  brilliaut  in  ability,  tvbose  means 
entirely  forbid  them  to  partake  "  of  the  enjoy- 
ments and  the  benefits^  which  those  derive 
\i^o  pass  beneath  the  shadow  of  sn  Univer- 
sitT,  **  a  season  of  wholesome  and  happy  pro- 
ba'iioov  before  they  enter  on  the  cares  and 
anxieties  of  Bianheod/*  and  who,  like  tbe 
learned  Serjeant,  whose  words  I  ((uete,  most 
ever  '^  look  on  coUei;iate  institutions  with  a 
stranger's  love."  To  these  who  cannot  seek  the 
balls  of  *' Alma  Matery"and  day  by  day  compete 
with,  and  measure  their  attain  meuts  by  thosA 
of  ihetr  fellow-stttdents,  (which  competition  is 
the  mestentidnf^  «vay  to  knowledge)  how  joyful 
and  eBCoarajpnic  would  the  tidings  be,  that 
prises«  honors,  or  dc|(reea^  should  pay  their 
weary  work,  and  somethin/ir  nobler  far.  and 
surer  too,  than  monied  gains,  reward  them  for 
their  past  research  ? 

For  myself,  then,  and  all  who  emulate  a  prize 
mth  roe,  I  beg  that  this  most  interesting  point 
nay  not  be  overlooked.  There  ean  exist  no 
diliciilty,  t  think,  to  hinder  what  we  ask,— pe- 
cnniary  there  certainly  is  not,  for  a  light  tee, 
— five  shillings  say—from  every  candidate^ 
would  furnish  ample  funds  for  medals,  or  for 
any  other  prize  which  the  examiners  mii^hc 
choose. 
^  Does  not  the  hero  wliose  sword  has  raised 
him  above  his  comrades  in  the  field,  point 
prondly  to  the  sUr  which  tells  that  he 

*<  has  won  the  battle  for  the  fr^c  ?  " 

Does  not  the  distinguished  student  in  tbe 
church  gladly  add  to  his  own  name,  the  letters 
which  bespeak  bis  days  of  toil  and  nights  of 
wearying  thought?  Docs  not  thejud«fe  boast 
his  ermine  and  his  coif,,  aini  the  Queen's  coun- 
sel of  his  silken  gown  ?  And  what  Imt  honours 
such  as  these,  excite  them  to  the  labors  whiih 
distingnish  them  above  their  fellow-meu  ?  How 
hardly  would  I  work,  how  hardly  would  we 
mostly  work,  did  some  few  medals  glisten  on 
the  table  of  our  exominers.  1  trust  that  abler 
pens  will  soon  come  forth  to  advocate  our 
cause; — they  may  ask  more  elo<i,uently,  hut 
cannot  wish  it  more  sincerely,  than  your  obligedi 
and  constant  reader^ 


judgments,  he  might,  perhaps  lie  advised  to 
rest  satisfied  without  a  search,  since  purchasers 
teitkmt  noiieg  are  bound  by  tbe  6th  sec.  of 
2  Vic.  c.  11,  o»ly  according  to  the  principles 
of  the  old  kaw ;  and  we  are  well  aware  that 
under  the  old  law,  lenrehelds  were  not  affected 
by  judgments  until  the  writ  was  in  thesherifiF's 
hands; 

However,  it  is  apprehended  that  the  lease- 
hoMs  In  question  remain  charged  in  equity 
with  the  two  judgments  entered  tip  more  than 
one  year  before  the  bankruptcy,  as  ^.  B.  has 
bought  trifh  notice;  and  (hat  being  the  case, 
the  fact  that  the  judgmeatt  have  not  been  re- 
gistered at  tha  Middlesex  Register  Office  will 
not  assitit  him. 

F.P. 


MOOT  POINTS. 


JtJDOMINTS.— LBASFYXOLDS. 

la  rtply  to  the  enquiry  of  S,  A.^  p.  \6^  aaM, 
1  am  incKned  to  thmk,  after  a  careful  con- 
mderatioa  of  the  llth  section  of  the  I  &  2 
Vie.  c.  110,  that  leaseholds  are  bound  by 
jodgnKBts  from  tlie  time  that  they  are  entered 
up.  This  construction  is  the  only  consistent 
one  when  \te  look  at  the  general  object  of  the 
•c^  nd  tuid  wofds  ample  lo  include  that  in- 
t«rea  in  hmd. 
K  lh«pttfqbaseshad  no  notioe  of  easting 


LSA8B  AVO  REfcnaaB  8TASIP. 

Having  occasion  a  short  time  ago  to  pre- 
pare a  conveyance  requiring  a  \2l,ad  vaiorem 
stamp,  1  was  unable  to  obtain  such  stamp 
with  the  lease  for  a  year  stamp  attached. 
Upon  reading  the  lease  and  release  act,  my 
impression  was,  that  the  lease  for  a  year  (on  a 
separate  skin)  was  not  absolutely  abolished, 
but  thttt  Hh  optional  for  a  party  either  to 
make  the  conveyance  under  the  provisions  of 
the  above  act»  or  slUl  to  adhere,  if  he  Uilak 
proper*  to  the  old  practice. 

Z.  EL 


ALIEN  TENANT  IN  TAIU 

It  has  been  decided  (vide  4  Leon.  84}  that  a 
common  recovery  suffered  by  an  alien  tenant 
in  tail,  will  be  effectual  to  bar  the  issue  in  tail, 
and  remainders  dependent  thereon.  Will  an 
assurance  bv  a  tenant  iii  tail,  similarly  circnm- 
staoced  under  the  act  for  abolishing  fines  and 
recoveries  (tantamount  in  its  declared  effect 
lo  the  latter  assurance,)  have  the  same  effect. 

A  YOUNO  SOLICITOE. 


BAMKRVPTCr  DIVlDBNnS. 

A,  accepts  b'.lU  for  the  accommodation  of  B. 
B.  becomes  bankrupt,  and  the  bills  are  proved 
against  ^.'s  estate  by  third  iiurties.  A.  after- 
wards pays  the  holders  money  on  account.  Can 
the  assigaece  refuse  to  pay  the  holders  a  divi- 
dend on  the  whole  amount,  on  the  ground  that 
they  are.  only  entitled  to  a  dividend  on  tlie  ba- 
lance remaining  due  to  them;  or  arc  they  not 
cntitletl- to  receive  a  dividend  on  the  full  amount 
of  tlieif  proo^,  provided  that  with  the  sum  re- 
venied  of  ihe  acce|i€or,  it  does  not  amonnt  to 
^|Qs^  in  the  pound  i 

A  SuBScgman. 


term's  NOTICE.— WAllER. 

A,  B,  brings  an  action  against  C,  />.,  and 
afterwards  goes  ont  of  the  jurisdiction  of  the 
Court.  Afuer  delivery  of  deilaratien,  an  ap- 
plivation  is  made  for  secnrity  for  costs,  and  an 
order  is  granted,  which  A.  6.  was  unwilling  to 
comply  with.  After  an  absence  of  three  years, 
A*  M%  rtim-ne  lo  reside  pemoQeatly  n*  Eng- 
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lanfl/aiui  an  application  on  behalf  of  A,  B,  is 
made  to  rescind  such  order.  The  defendants 
attorney  attends  the  auuiinons,  and  on  the 
ineriu  it  is  dismissed — no  objection  as  to  the 
necessity  of  a  term's  notice  of  proceedings  be- 
inpr  made.  On  the  dismission  of  the  summons 
to  rescind  tlie  order  for  security  for  costs,  the 
attorneys  for  both  parties  attend  the  master, 
and  consent  to  payment  of  money  into  Court  as 
security  for  costs*  Can  the  defendant's  attor- 
ney insist  on  a  term's  notice  of  proceeding  ? 

J.  C.  C« 

JOIKT  LBASBH0LD8. 

An  assignment  was  made  of  leatehoUs  to  two 
persons  and  the  turmour  of  ihem^  hit  executor m^ 
admin fsirators,  and  assig'ns,  to  hold  to  them  for 
the  residue  of  the  term  in  the  lease  absolutely. 
Hnve  the  two  persons  an  absolute  power  to 
assisrn  diirinK  their  joint  lives;  or  is  there  a 
contingent  remainder  ikereby  created,  so  as  to 
render  it  necessary  to  a«vait  the  dcnih  of  one 
before  the  usual  words  giving  an  absuluta  late* 
rest  can  apply  ? 

P.  E. 

UORTaAOB. — JtroOllBNT. — PRIORITT. 

AI>out  five  years  ago,  j4,  mortgaged  the 
whole  of  his  real  estates  to  B.  in  fee.  The 
mortgage  deed  contains  the  usual  power  of  sale. 
C  has  recently  obtained,  and  duly  registered, 
a  judgment  against  the  mortgagor.  Since  the 
registering  of  this  judgment  the  mnrtgagee,  in 
exercise  of  the  power  of  sale,  has  contracted 
with  Z>.  for  the  sale  to  him  of  part  of  the  es- 
tates comprised  in  the  mortgai^e.  The  pur- 
chaser's solicitor,  finding  C.*s  judgment  duly 
registered,  refuses  to  complete  the  contract 
unless  the  judgment  be  satisfied.  It  being 
doubtful  whether  the  money  arising  from  the 
sale  of  the  estates  will  be  sufficient  to  pay 
off  the  mortgage,  can  B.  compel  a  specific 
performance  against  />.,  witl^out  satisfying  the 
judgment,  and  without  obtaining  the  concur- 
rence of  the  judgment  creditor  in  the  convey- 
ance io  D,i 

A  SUBSCRIBBR. 


NOTICES  OF  NEW  BOOKS. 

A  Familiar  Explanation  of  the  Nature,  Ad^ 
vantages^  and  Importance  of  Assurances 
vpon  Lives,  and  the  various  purposes  to 
which  they  may  he  usefully  applied :  inclu- 
ding also  a  particular  account  of  the  rou- 
■  tine  required  for  effecting  a  policy :  and  of 
the  different  systems  of  life  assurance  now 
in  use.  To  which  are  added,  the  princi- 
ples, terms,  and  tables,  of  seventy  London 
assurance  offices,  and  an  extensive  biblio" 
graphical  catalogue  of  works  on  the  subject. 
By  Levis  Pocock,  F.  S.  A.  London : 
Smith,  Elder  &  Co.,  1841. 

Wx  have  frequently  treated  of  the  Law  of 


Life  Asaurance,  and  noticed  ail  the  principal 
cases l)earing  on  the  subject.  Perhaps  tliereis 
no  class  of  the  community  to  whom  life  assa- 
rance  can  he  so  important  as  to  our  profes- 
sional brethren,  not  only  as  regards  their 
clients  but  themselves,  llie  interests  of 
the  families  of  lawyers  so  generally  depend 
on  their  lives,  that  none  vhose  incomes 
chiefly  arise  from  their  professional  exer- 
tions, should  neglect  to  avail  themselves  of 
the  advantages  offered  by  insurance  so* 
cieties.  The  constant  satisfaction  of  mind 
that  most  result  from  the  discharge  of  this 
important  duty,  cannot  faU  to  compensate 
for  any  temporary  privation  which  may  be 
suffered  in  effecting  and  continuing  the 
object. 

Feeling,  therefore,  the  great  importance 
of  the  subject,  we  gladly  notice  a  useful 
book  published  by  Mr.  Lewis  Pocock,  af- 
fording a  familiar  explanation  of  the  nature 
and  advantages  of  assurances  and  the  va- 
rious pur|)ose8  and  transactions  to  which 
they  may  be  applied.  The  following  ex- 
tracts from  the  preface  will  shev  the  scope 
and  objects  of  the  work. 

''  The  present  very  general  resort  to  the  as- 
surance of  lives,  and  the  active  competition  of 
the  numerous  metropolitan  life  assurance  com- 
panies, seem  to  rei|uire  a  more  circumstantial 
and  familiar  account  of  the  principles  upun 
which  that  security  is  founded,  and  a  more 
panicular  guide  to  the  different  offices  estah- 
lished  in  London,  than  has  been  hitherto  pub- 
lished. On  account  of  the  abstract  nature  of 
the  doctrine  of  probabilities,  the  rate  of  m:.r- 
tality,  the  comparative  duration  of  life,  and  of 
an  equitable  premium  to  be  paid  upon  an  ac- 
surance  of  it,  at  every  different  age,  and  under 
every  variety  of  circumstances,  the  works  which 
have  appeared  upon  the  subject  are  compa- 
ratively few  in  number.  There  are  not  many 
writers  who  would  voluntarily  undertake  the 
ta%k,  unless  induced  to  do  so  either  by  profes- 
sional occupation,  or  by  their  previous  taste 
and  study.  From  these  causes,  therefore, 
there  are,  perhaps,  scarcely  any  subjects  which 
have  been  treated  with  such  an  uniform  dei^ree 
of  talent;  most  of  the  principal  works  upon 
life  assurance  being  of  very  considerable  ex- 
cellence; and  all  having  some  part  of  the 
science  more  usefully  enlarged,  or  more  per- 
spicuously explained,  than  it  had  been  by  pre- 
ceding authors.  In  order  that  the  materials 
for  future  enquiry  may  be  furnished  -to  such 
readers  of  the  present  volume  as  shall  be  de« 
sirous  of  cultivating  a  knowledge  of  Ibis  subject 
to  an  extent  beyond  that  which  is  here  afforded, 
a  list  of  the  principal  books  upon  life  assur- 
ance and  annuities  is  given  as  an  appendix  to 
this  treatise. 

From  the  copious  and  excellent  materials, 
and  upon  the  secure  foundation  afforded  by 
those  authorities,  the  present  volume  has  been 
constructed;  not  with  the  hopelcsa  fiew  of 
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adtiinf  to  the  information  afforded  by  them, 
but  with  the  desij^n  of  rendering;  the  whole 
subject  familiar  to  the  lar^e  class  of  readers 
who  may  be  interested  in  it ;  but  who  may  have 
Bsither  the  appactiinity, .  means,  nor  inclina- 
tion of  consuitinjT  the  Seal  worits  which  have 
been  written  upon  it.  In  common  with  most 
authors  who  have  treatetl  of  an  abstract  science, 
nearly  all  those  who  have  elucidated  that  of 
life  assurance,  appear  to  have  considered  it 
unnecessary  to  explain  many  particulars,  as 
mere  elementary  matters  with  which  ordinary 
readers  ou^ht  to  be  acquainted ;  or  have  ex- 
plained them  in  too  brief,  technical,  and  scien- 
tific a  manner  to  make  them  intelligible  to 
such  as  know  absolutely  nothing  concerning 
them.  Much  of  the  value  of  the  best  of  these 
wnrks  properly  consists  in  the  elaborate  and 
most  impomnt  calculations  which  they  con- 
tain ;  though  they  are  frequently  found  to 
conduce  to  no  other  end  than  to  deter  those 
who  desire  only  to  be  plainly  instructed  in  the 
nature  and  benefit  of  a  life  assurance,  and  the 
easiest  and  safest  means  of  effecting  it. 

"  The  simple  information  required  by  such 
persons,  occasionally  illustrated  by  such  his- 
toricai  or  literary  notices  as  appear  to  be  con- 
nected with  the  snbjecr,  constitutes  the  only 
pretensions  of  this  volume.  As,  however,  the 
question  which  naturally  arises  out  of  such  a 
statement  is, — what  are  the  comparative  ad- 
vantages of  the  several  systems  of,  and  offices 
established  for,  life  assurance?  the  present 
work  possesses  one  other  feature,  which  it  is 
confidently  believed  will  render  it  even  more 
extensively  convenient  and  useful;  namely, 
an  abstract  of  the  conditions  and  terms  un 
which  insurances  are  effected  by  the  different 
metropolitan  associations,  and  the  peculiar  ar- 
rangements of  each  office. 

"  The  design,  therefore,  with  which  this  work 
has  been  produced,  is  to  facilitate  the  exten- 
non  of  a  clear  and  femiliar  knowledge  of  the 
science,  benefits,  and  practice  of  life  assurance; 
united  to  the  materials  for  selecting  a  plan  and 
an  establishment  adapted  to  the  circumstances 
of  almost  every  individual  case.  The  Author, 
therefore,  hopes  and  believes  that  the  contents 
of  the  following  sheets  may  prove  of  the  most 
material  service  to  solicitors,  agents,  and  pri- 
vate persons,  in  leading  them  to  the  roost 
eligible  means  of  benefiting  by  the  many  ad- 
vantages arising  out  of  this  very  important 
species  of  assurance." 

The  plan  thus  designed  has  been  very 
ably  executed.  Evident  pains  have  been 
taken  to  collect  the  most  useful  information, 
and  the  whole  has  been  very  carefully 
edited.  Mr.  Pocock,  in  treating  of  the  ad- 
vantages and  general  principles  of  assurance, 
considers  amongst  other  topics,  the  manner 
of  calculating  casualties  and  probabilities  ; 
and  particularly  the  calculation  of  the  pro- 
bable chances  of  life.  He  then  gives  an 
historical  account  of  the  tables  of  mortality 
for  life  assurances ;  next  describes  the  mode 


of  effecting  assurances,  distinguishing  the 
different  systems  of  life  assurance,  and  the 
rules  and  practice  of  the  several  offices  es« 
tablished  in  London,  and  concludes  with  va* 
rious  useful  tables. 


T%e  Police  Law  of  the  City  o^  Loadom  and 

Metropolitan  District,  under  the  recent 
Statutes.  By  J.  J.  S.  Wharton,  Esq.. 
Attorney  at  Law.  London:  E.  Spettigue^ 
1841. 

This  is  a  well-arranged  and  useful  little 
book.  The  praviaions  of  the  City  of  London 
Act,  2  /V;  3  Vict.  c.  94,  are  classed  under 
the  following  heads :  1 .  The  Justices,  their 
Warrants  and  Powers.  2.  The  Commis- 
sioner of  the  Police  Force,  his  Duties  and 
Powers.  3.  l*he  Constables  or  Policemen^ 
and  their  Duties,  &c.  4.  Conduct  of  the 
Inhabitants,  and  the  Public  generally.  5. 
Apprehension  of  Offenders,  and  consequent 
Proceedings.  6.  Appointment  of  Clerks 
and  Officers.  7.  Expenses  of  the  Police 
Force,  how  raised,  &c. 

The  law  relating  to  the  Metropditan 
District  (excluding  the  city)  is  thus  ar- 
ranged: 1.  Extent  of  District.  2.  Com- 
missioners of  Police,  their  Duties  and 
Powers.  3.  The  Constables  or  Policemen, 
their  Duties.' and  Powers.  4.  Offences  on 
the  lliames.  5.  Fairs.  6.  Conduct  of 
Inhabitants,  and  Public  generally.  7.  Ap- 
prehension of  Offenders,  and  consequent 
Proceedings.  8.  Warrants,  Summonses, 
and  Witnesses.  9.  Stolen  Goods.  10.  Com- 
mon Informers.  11.  Wages,  Tenants,  Dis- 
tresses, &c.     12.  Appeals  and  Actions. 

From  Mr.  Wharton's  pre&ce,  we  extract 
the  following  remarks  on  the  prevention 
and  punishment  of  offences :  — 

"  The  security  of  the  community  is  better 
maintained  by  a  prompt  administration  of  the 
preventive  regulation?,  than  by  the  teverittf  of 
the  punitkment  inflicted  upon  the  convicted 
criminal,  it  was  during  the  sera  of  the  Por- 
tian  Law,  which  abolished  the  punishment  of 
death  for  all  offences  whatsoever,  that  Rome 
most  flourished ;  but  when  severe  punithmenis 
and  an  incorrect  police  succeeded,  the  empire 
fell !  Severe  punishments  call  forth  acts  of  cle- 
mency and  pardons,  which  clearly  indicate 'a 
tacit  disapprobation  of  the  laws,*  Laws,  to  be 
salutary  and  respected,  should  be  merciful  in 
themselves  and  should  not  need  the  clemency 
of  the  sovereign  ;  and  besides,  such  laws  would 
destroy  that  public  sympathy  towards  criminals, 
which  IS  now  so  frequently  evinced  by  reason 
of  our  laws'  severity. 

"  No%v  the  end  of  all  punishment  is  the  tm^ 
provement  of  the  delinquent,  and  the  preven- 
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<ioii  of  crime,  l»y  the  terror  of  its  example  ; 
and,  above  all,  i^  its  certainty;  hiit  where 
pardoBS  are  so  frequently  mterposiiif?  the  ao^re- 
Eciffo.'s  in-eroc&tive  of  mercy  against  the  opera- 
tion of  the  law's  severity,  (by  reason  of  which 
severity,  in  a  gfreat  measure,  the  slif^htest  in- 
formality in  the  form  of  the  proceedings 
anfainst  criminals  is  admitted  to  quash  such 
pEoceediogSy  whereby  tliecuilt^govnpumshed,} 
u  not  this  certainty,  which  is,  I  believe,  the 
^eatest  preventive  of  rriuie,  superseded  by 
the  probability  of  the  tntcU  fuilure,  upon  which 
the  criminal  stakes  his  impunity  ?  And  does 
not  this  state  of  thlnflfs  operate  fearfully  agftkist 
the  t^ufs  authority/,  by  which  alone  it  com* 
mands  respect  and  obedience  ? 

"Again,  punishment  intends  the  refitrmation 
of  the  person  upon  whom  It  falls,  and  shotild 
be  administered  so  as  not  to  defeat  thi*  raten- 
tioo.  Punuhment,  therefore,  in  this  sense,  is 
aynonymous  with  correction^  and  this  in  tlie 
only  senae,  together  with  Its  preventive  influ- 
onces,  in  which  the  legislature  has  any  right  Co 
regard  it,  when  framing  the  extent  of  it  for 
any  given  crime.  Now,  if  death  be  the  in- 
fliction, the  punishment  of  death  is  evidently- 
contradictory  in  itself:  the  expiation  by  death 
!s,  therefore,  the  correct  phrase ;  for  the  im- 
prooement,  the  reformation  of  the  criminal  is 
altogether  put  out  of  the  question.  Death  is 
the««li|^ic/to>^  tlic  atonement  for  the  crime. 
Sttt  tiie  expiation  of  offencei  is  divinely  de- 
clared to  be  beyond  the  authority  of  mankind, 
and  to  be  placed  in  the  hands  of  God  Himself 

"  Then  its  infliction  can  bejusttfiedonly  upon 
tbe  preveniion  of  crime  by  the  terror  of  lis 
example  (for  its  certniniy,  we  have  seen,  is 
destroyed  by  its  severity).  Docs  ii ,  then,  pre. 
vent  the  perpetration  of  crime?  Tluj  effects 
of  public  executions,  and  the  depredations 
committed  during  the  performance  of  the 
awful  ceremony,  sulliciently  indicate  that  iV 
does  not  deter. 

-  **It  appears  to  roe,  therefore,  that  the  ^«//of 
all  puniskment,  beini(  for  correction  and  pre- 
vention's sske,  and  the  expiation  by  death  being 
l^yond  correction,  and  not  succeeding,  by  its 
example,  in  prevtntwn,  that  death  shouki  be 
sxpungedfrom  our  Criminal  Code. 

•'  I  have  confined  myself  to  the  fitness  of  the 
infliction  of  death  as  n  human  institution.  This 
is  not  the  place  to  inquire  whether  men,  in 
\\xt\THrtificial  capacities  as  legislators,  have  any 
right,  any  diciue  permission,  to  take  the  lives 
of  their  fellow-creatures  upon  «ny  expediency 
whatever ;  the  same  men  in  their  natural  ca^ 
pftcilies,  being  prohibited  by  every  law,  human 
and  divine,  from  so  doing?  It  is  a  question 
of  very  serious  importance  to  be  determined. 

'  "•  A  punishment  to  be  just,  shouldhave  only 
tBat  degree  of  severity  which  is  sufficient  to 
deter  others,  and  no  more.'  | 


"  As  to  the  silent  system  of  punhhmeDt,  it  is 

my  humble  opinion,  that  it  faHs  in  its  correctire 
object,  iuasmuch  as  it  tends  to  nnflermine  the 
powers  of  the  mind  and  the  body,  and  renders 
die  criminsA  suhject  to  ir,  incapable  of  enter- 
taining ideas  of  improvemeat." 


REMOVAL  OF  THE  COURTS 
FROM  WESTMINSTER. 


We  understand  that  ola  the  meeting  of  Par- 
liament, the  Committee  will  be  revived  for 
inquiring  into  the  subject  of  the  removal 
of  the  Courts  from  Westminster  to  tiie 
vicinity  of  the  I»ns  of  Cocnrt.  The  evidence 
taken  last  session,  completely  established 
the  case  of  the  promoters  of  the  measure ; 
but  not  having  been  published,  in  conse- 
quence of  the  dl8soJ.4ition  of  Parliament, 
those  who-  may  still  be  opposed  to  the 
change,  have  not  the  means  of  judging  of 
the  variovm  important  details  whi(£  were 
brought  forward.  The  pitblication  of  the 
evidence  wiff,  no  doubt,  have  the  effect  of 
removing  the  prejudice  which  still  prevails. 
The  revision,  now  in  progress,  of  the 
whole  scheme  of  ChuiGery  Piaetice  and 
Proceeding,  wiU  strikingly  show  the  insuf- 
ficiency of  the  offices  in  ^ich  the  business 
is  transacted;  and  it  will  clearly  appear, 
that  in  order  to  effect  the  object  of  the 
Judges  ia  improving  the  administration 
of  justice,  and  carrying  out  the  inten- 
tions of  the  kgialatuxe,  new  and  more 
commodious  offices  must  be  erected,  ad* 
joining  each  other;  so  thalt  time  may  be 
saved  to  the  practitioners-,  and  ready  com- 
munication take  place  between  the  respec- 
tive officers.  It  is  of  the  greatest  import- 
ance, indeed,  that  all  the  offices  should  be 
brought  together ;  and  if  the  masters  and 
registrars  with  the  record  officers  and 
others,  were  aH  located  ii^the  sameboildiag 
as  the  courts,  it  is  evident  liiat  a  very 
effecstiw  supcrintjendctice  might  he  attained, 
aad  each  department  stimulated  to  constant 
activity.  The  time  and  trouble  that  would 
be  saved  by  a  weU-oiganized  system,  would 
enable  the  business  to  be  despatched  in 
half  the  time  oow  occupied,  and  wiCk 
double.satisfaotion. 
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Hilwnf  Term  EjtamnaHan.r-C&rre^ifMdence, 
HILARY  TBRiM  EXAMINATION. 

It  may  be  useful,  in  reference  to  the  BtatUtics 
of  the  profession,  to  give  the  following  account 
of  the  persons  to  be  examined  in  the  ensuing 
term. 

Oar  readers  are  aware  that  a  list  is  printed 
of  applicants  for  admitsion  in  the  Superior 
Courts;  but  there  is  no  piinted  list  of  the 
candidates  for  examinatkm. 

Number  of  printed  admission  notices  166 
Deduct  persons  examined  in  Easter 

Term,184l 1 

Do.  Do.        Triu.Tm.  1841    2 

Do.  Do.        Mich.  Tm.  do.  35    38 
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Debt,  as  well  as  assumpsit,  may  be  brought 
for  goods  sold,  money  lent,  paid,  had,  and  re- 
ceived   Sec. 

In  what  case  or  event  is  a  plaintiff  bound 
to  elect  to  pursue  one  of  these  two  forms  of 
actions,  for  the  causes  of  action  last  men- 
tioned ?  Tradesmen's  biUs  mostly  consist  of 
items  sold  at  a  fixed  price,  and  others  fur- 
nished to  the  customer,  without  any  mention 
being  made  as  to  price.  A  bill  is  made  out  of 
the  articles  sold  at  a  fixed  sum,  and  a  price 
put  on  the  goods  on  which  the  customer  has 
not  agreed  to  give  any  fixed  price.  What 
must  be  the  form  of  action,  assumpsit  or  debt? 

A  distinction  must  exist,  which  perhaps  one 
of  your  correspondents  may  feel  inclined  to 

"P**^-  L.M. 


Do.  admissn.,  but  no  exam,  notices 


Add  examo.,  but  no  admission  notices 
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To  prevent  mistake,  it  may  be  well  to  repeat 
that  the  last  day  for  leaving  the  testimonials 
of  service  is  Monday  the  l/th  instant,  and 
Tuesday  the  25th  has  been  fixed  for  the  ex- 
amination. 


SELECTIONS 
FROM  CORRESPONDENCE. 


Sir, 


PLBADING8. — DEBT. 


PaACTiTiONBRs  are  often  at  a  loss  to  decide  on 
f  the  form  of  action  applicable  to  the  wrong  for 

^^  which  a  client  may  seek  redress ;  or,  having 
^^  fixed  on  one,  a  plea  in  abatement  often  com- 
r  pels  hiiD  to  begin  the  action  de  novo,  after  a 

»  /  considerable  expenditure  of  money,  and  loss 
'  of  time.     Permit  me  to  state  a  ditficnlty  which 

has  occurred  to  me,  as  to  the  application  of 
assumpsit  and  debt. 

The  action  of  debt,  1  find,  is  brought  where 
the  certainty  of  the  sum  or  duty  appears,  and 
the  plaintiff  is  to  recover  the  sum  in  numerv,  and 
not  in  damages.  On  what  ground,  then,  is 
this  action  brought  for  goods  sold,  where, 
nine  times  out  of  ten,  no  price  is  fixed  at  the 
time  of  the  sale  ? 

How  is  it  brought  for  use  and  occupation, 
when  the  certainty  of  the  sum  which  the  plaintiff 
is  to  recover  cannot  appear  until  it  has  been 
ascertained  what  the  value  of  the  premises  for 
which  the  action  is  brought,  is  computed  at  ? 
I  know  a  fixed  sum  is  laid  as  damages  in 
the  declaration  of  an  action,  but  I  apprehend 
the  certainty  of  the  sum  is  not  rendered  "  cer- 
t4Jii"  from^  that  circumstance,  or  what  would 
be  the  utility  of  executing  a  writ  of  inquiry  ? 
VOL.  xxiii.— NO.  696. 


SUPERIOR  COURTS. 


%otls  Ctisncrflor. 

WILL.— CONSTRUCTION. 

^  ICMtator  bequeathed  attkU  property  t6  his  wife  fur 
life^  rmwinder  to  childrm,  to  whom,  aa  weU  at 
to  the  wife,  he  then  gave  several  apecific  lefaeiet: 
and  in  conclunon,  mentioned  particularly  parN  of 
the  property  t  taui  gave  it  all  with  the  residue  to 
hit  wife :  Held,  that  the  wife  took  a  life  interest 
only  in  the  properly,  and  that  it  was  not  subject 
to  be  converted  for  the  ben^  of  the  legatees  in 
remainder. 

This  was  an  appeal  from  a  decree  of  the 
Vice  Chancellor.  William  Henry  Vaughan  by 
his  will  bequeathed,  first,  the  whole  of  his  pro- 
perty to  his  wife  for  life,  remainder  to  their 
ehilaren.  He  then  gave  some  specific  legacies 
to  the  wife  and  children,  and  proceeded: 
"As  to  my  leasehold  house,  1,000/.  new  4  per 
cent  annuities,  1600/.  3  per-cent  consols,  &c." 
"  All  this  I  give  with  the  residue  of  my  property 
to  my  wife."  The  bill  was  filed  for  adminis- 
tration of  testator's  estate,  and  for  a  declara- 
tion of  the  rights  of  the  children,  as  iheir  mo- 
ther had  married  again.  The  Vice  Chancellor 
was  of  opinion  that  the  latter  part  of  the  will 
was  only  an  enumeration  of  the  property,  and 
not  giving  it  abi^olutely  to  the  wife ;  but  he  was 
of  opinion  that  there  should  be  a  couver^ ion  of 
the  whole  residue,  for  the  benefit  of  the  chil- 
dren, to  take  in  remainder.* 

Mr.  Richards  and  Mr.  Rogers,  for  the  wife 
and  personal  representatives  of  the  testator. 
The  first  parts  ol  the  will  was  inconsistent  with 
the  remainder  of  it,  and  also  inconsistent  in 
themselves.  By  the  latter  clause  the  testator 
gave  the  reudue,  after  the  specific  gifts,  to  liis 
wife  absolutely. 

Mr.  Girdleslone  and  Mr.  Steer  for  the  plain- 


•  See  22  L.  0.  125. 
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Stiperi<fr  Courts  f  Lord  Ckaneethr. 


tiflf^. — The  clear  bequest  for  life,  in  the  first  p«rt 
of  the  mil,  was  nolto  be  cnlargred  by  subsequent 
ambiguous  expressions,  which,  in  substance, 
went  only  to  specify  the  property  before  given. 

Mr.  Betheil  and  Mr.  fFiiiinson  for  other 
parties. 

Among  the  i^cs  cited,  were  Mow  ?.  Earl 
of  Dartmouth,  7  Ves.  137;  J^fis  v.  Mils,  7 
Sim.  401 ;  Bethune  ?.  Kennedy,  I  Myl.  A  C. 
114;  Mcock  V.  Sloper,  and  Cotlint  v.  Collint, 
2  Myl.  &  K.  699  and  703;  and  Pk^enng  ?. 
Pickering,  2  Bea.  31. 

The  Lord  Chancellor^  having  taken  time  to 
consider  the  matter,  said,  the  testittor  appeared 
bv  the  will  to  have  been  very  tgnorant,  and  to 
have  made  the  will  himself.  It  was  hard  to  say 
what  construction  was  to  be  put  on  it.  After 
stating  the  different  parts  of  the  will,  he  said 
he  was  clearly  of  opinion  that  the  construction 
of  it  was  not  to  i^ive  the  property  absolutely 
to  the  wife»  and  that  that  was  not  the  testator's 
intention.  After  giving  her  the  property  for 
life  by  the  former  clause,  it  could  not  be  sup- 
posed that  by  the  latter  he  gave  it  to  her  abso- 
lately.  The  contrary  was  the  reasonable  con- 
struction. He  only  stated  and  enumerated 
what  the  property  consisted  of  which  he  had 
before  given.  The  opinion  of  the  Vice  Chan- 
cellor was  so  far  right.  But  on  the  next  ques- 
tion, whether  the  testator  gave  the  property  to 
be  enjoyed  in  specie  or  to  be  converted, 
the  construction  should  be  the  same,  as  if  the 
testator  said,  "  I  give"  the  property  enume- 
rated  "  with  the  residue  and  interest,  if  there 
should  be  any  residae,  to  my  wife  for  her  natural 
life,  and  after  berdeath  to  her  children.  The  be- 
qiiestof  the  house  was  clearly  a  specific  bequest. 
The  case  of  Bethune  v.  Kennedy,  corres- 
ponded with  this  and  was  applicable.  It  a{^ 
peared  that  the  testator  had  no  such  stock  as 
4  per  cents  at  his  death,  and  it  could  not  be 
said  that  the  3f  per  cents  were  substituted. 
The  decree  must  be  varied  so  far  as  it  directed 
a  conversion  of' the  residae  into  the  3  per 
.  cents. 

Faughan  v.  Buck,  M.  T.  1841. 


DISCOVRKT — PRIVILVGED   COMM UNICATIOMS. 

Where  official  correspondencf  is  required  io  be  in  the 
tnott  unreserved  nature^  a  third  party  is  not  en- 
titled  to  the  production  of  it  on  a  bill  of  discovery. 

This  was  an  appeal  against  an  order  of  the 
Vice  Chancellor,  directing  certain  letters,  which 
passed  between  the  defendants  and  the  Board 
of  Control  for  the  affairs  of  India,  and  which 
were  referred  to  in  the  defendant's  answer  to 
the  plaintiff's  bill  of  discovery,  to  be  produced 
for  his  inspection.  The  plaintiff  %vas  captain  of 
the  ship  Duhiin,  in  the  employment  of  the  de- 
fendants; and  on  a  voyage  from  Madras  to 
Chins,  in  1832,  he  put  on  board  some  mer- 
chandize of  his  own,  for  sale  in  the  market  at 
Canton,  conceiving  that  by  the  custom  in  such 
cases,  he  was  enttcletl  to  carry  «  certain  quan- 


tity of  goods  free  from  freight;  and  be  had  an 
understanding  to  that  effect  with  one  of  tbe 
Company's  officers  at  Madra<t.  The  agents  of 
the  defendants  in  China  did  not  recoirnize  the 
alleged  right,  and  they  stopped  tbe  full  amount 
of  freight  out  of  the  proceeds  of  the  palintiff's 
goods.  On  his  return  home,  he  brought  an 
action  against  the  defendants,  to  recover  the 
money  «o  detained  from  Mm ;  and  in  aid  of 
that  action,  he  filed  a  bill  in  Chancery  for  dis- 
covery, &c.  In  the  answer  to  that  bill,  the 
letters,  for  prmltictimi  of  which  the  plaintiff 
moved  the  Vice  Chancellors's  Court,  ivere 
mentioned. 

Mr.  L,  ff^gram,  in  support  of  the  appeal 
motion,  insisted  that  this  correspondence  was 
privileged,  as  being  c(»afidential  and  official, 
relying  on  a  case  stated  in  Mr.  Phillips'  book 
on  Evidence,  p.  \92, 

Mr.  Turner  and  Mr.  Stevens,  enntrh^  re- 
ferred to  Mr.  Stark ie's  hook  on  Evidence,  p.  71- 

The  ijord  Chnneelhr,  having  taken  time  to 
consider  the  matter,  said,  the  only  question  was 
whether  the  corre:<pondence  between  the  Board 
of  Directors  of  the  East  India  Company,  and 
the  Board  of  Control,  contained  in  the  answer 
of  the  defendants,  should  be  produced.  It  was 
said  that  it  slioold  not,  becaure  it  was  of  a  con- 
fidential nature,  and  it  would  not  be  safe  to  the 
Company's  affairs,  or  to  the  Goverpment  of 
India,  to  produce  H.  That  wat  noc  a  saffici- 
eat  ausA-er.  Thea  it  was  saki  si  was  oficihl 
correspondence;  but  official  cMreapoiideiice 
was  not  privileged,  except  there  were  special 
circumstances  to  protect  it.  Therefore  it  be- 
came necessary  in  this  case  to  see  what  were 
the  circumstances,  and  to  look  into  the  act  of 
Parliament,  tbe  3  &  4  W.  4,  c.  R5.«  His  Lord- 
ship, after  stating  the  eflect  of  several  sections 
of  that  act,  observed  that  the  Board  of  Control 
was  to  superintend  and  control  all  acts  of  the 
East  India  Company  concerning  the  govern- 
ment of  India,  and  particularly  by  the  29th 
section  the  Court  of  Directors  was  to  deliver 
to  the  Board  of  Control  all  copies  of  minutes 
of  the  Courts  of  Directors  and  Proprietors, 
and  of  ail  material  letters,  &c.  To  Euperin- 
tcnd  and  control,  and  carry  these  provisions  of 
the  act  effectually  into  execution,  it  was  neces- 
sary the  correspondence  between  the  Board  of 
Directors  and  Board  of  Control  should  be 
most  unreserved.  But  if  a  third  party  was  to 
be  entitled  to  took  into  thf^ir  correspondence, 
they  should  be  more  guanled  and  reserved. 
On  this  ground,  therefore,  it  was  his  Lordship's 
opinion  that  those  letters  ou^t  not  to  be  com- 
municated to  the  plaintiff,  and  therefore  bis 
application  ought  not  to  have  been  granted, 
and,  consequently,  the  Vice  Chaneelldr's  order 
should  so  far  be  discharged. 

'Smith  V.  The  Eost  India  Com'pany,  N6v.  2, 
and  Dec.  19,1841. 


*  Se«s  Abitmct  and  Coaomeoury,  7  I^g- 
Obs.  2da 
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ADmaHttTRATION  OF  AASBT8.— APPUCATION 
ur  1IK81DVE. 
In  a  fuil  intiituttd  for  thtjmrpose  of  rtatumg  a 
mm  of  vumey  charged  hy  a  testator  upon  kU 
ettate,  the  Court  will  not^  an  the  hearing  on  fur' 
ther  Hirectiont,  order  payment  of  the  surplus  of 
esuh  eslmte  to  the  parties  bene/idallp  inierested, 
wilAmU  the  content  ofaUparlm^  the  usuml  course 
MVf  'o  ^rder  the  amoumt  te  be  paid  into 
Cawriy  with  Hherty  to  the  parties  to  apply, 

Pembertou  and  Metcalfe  fpr  tbe  pUintiflT, 
stated,  that  the  bill  had  beep  (iled  toobtoUi  pay. 
nient  of  a  auio  of  800/.,  charged  ju^a  tlie  estate 
of  the  testator  ia  the  pleadings  named ;  and  on 
the  lieariiig  of  the  cause,  %  decree  wa«  made 
for  a  reference  to  tiie  Master  to  (oke  ihe  usual 
accouiUa  of  the  testator's  peraoaaj  estate ;  and 
if  tbatprored  insufficient  to  satisfy  the  clnims 
an^ainat  the  estate  and  tbe  plaintiff's  i-faarge, 
then  that  an  account  might  also  be  taken  of 
the  testator's  real  estate,  and  a  sale  effecied  of 
so  much  thereof  as  should  be  sufficient  to  make 
np  the  deficiency  of  the  pergonal  estate.  The 
•Master,  having  taken  the  usual  accounts,  and 
.ihe  real  estate  having  been  sold  under  his  di- 
rection, the  cause  now  came  on  for  further 
directions,  and  there  beinK  a  surplus  after  sa- 
tisfyinj;  all  the  specific  claims  upon  the  testa- 
tor's eata^,  the  only  question  was,  how  such 
surplus  dhould  be  disposed  of. 

Torhnn  for  one  of  the  defendants,  who  was 
entitied  to  a  moiety  of  the  residue*  asked  that 
such  moiety  might  be  ordered  to  be  paid  to 
bis  client. 

TAe  Master  a/ the  RolU  said,  tbat  the  prayer 
of  tbe  bill  only  applying  to  the  plaintiff's 
cbarjre,  the  usual  order  was,  that  any  surplus 
should  be  paid  into  Court,  witli  liberty  fur  the 
parties  to  apply ;  but  if  all  parties  consented, 
he  would  make  the  order  asked  for. 

Green  y^  Green,  Dec.  7,  1841. 


Witt  e^KanWnt  of  Cht^lanlr. 

PRACTICE. — PRISONER. — CONSTRUCTION    OF 
1  W.  4,  C.  36. 

j1  prisoner  in  custody  wufkr  an  attachment  fw  no/ 
euuweringt  i*  not  entitled  to  he  discharged  in  com- 
MyucNcc  of  Mis  having  been  brought  b^ore  the 
Costrt  after  the  return  of  the  habeas  iasued^  pursu- 
mrniterule&of  the  I  W.  4,  c.  36,  s,  15. 

Fieher  moved  that  a  defendant  in  custody 
for  not  apswering,  and  against  whom  an  attach- 
ment had  been  lodged  by  nay  of  detainer,  might 
be  discharged  on  two  grounds ;  first,  that  the 
altncbinent  was  returnable  on  the20(h  of  May, 
1831,  and  although  the  next  term  did  not  end 
till  the  22nd  of  June,  and  there  were  conse- 
quently more  than  thirty  days  between  the  return 
of  tbe  attachment  and  the  end  of  the  term,  vet 
'<lieA<r^^  required  by  the  6tli  rule  of  the  1  W. 
4,  c.  3iS,  s.  15,  was  not  sued  out  till  within  the 
first  fQurdavs. of  JVlichaelmas  term  following  i 
aad  «econji%,  th«t  although  the  habeas  was 


returnable  on  the  2nd*  tbe  defendant  wat  not 
brought  up  till  the  4th  of  November. 

The  Fice  Chancellor  said,  the  defendant  was 
in  fact  brought  up  to  the  bar  of  the  court  with- 
in the  first  four  days  of  the  term  specified  in 
the  5th  rule  of  the  1st  W.  4,  c.  36,  s.  l5,  be- 
cause the  last  dsy  of  Trinity  term,  1831,  as  the 
registrar  had  certified,  was  the  13th  of  June, 
and  consequently  there  not  being  thirty  days 
between  the  return  of  the  attachment  and  that 
day,  he  was  to  be  brought  up  within  the  first 
four  days  of  Michaelmas  term.  With  regard 
to  tbe  second  objection,  his  Honor  said,  he  did 
not  think  it  could  be  sustained,  because  the  act 
merely  prescribed  that  a  defendant  in  custody 
should  be  brought  up  by  habeas,  but  there  was 
nothing  in  it  requinng  him  to  be  brought  up 
before  the  return  of  such  habeas.  The  motion 
must  therefore  be  refused  with  costs. 
CuUey  V.  Candiin,  December  9ih,  1841. 

PRACTICE. — INJDNCTION.— MCUTIFARIOUa- 
NESS. 
^  bill  far  an  w^anctien  to  restrain  parties  /rom 
erecting  a  nuisauce,  filed  in  the  names  of  several 
persons  as  co-plaintifij  all  having  distinct  inte^ 
rests,  cannot  be  sustained,  although  the  ol^ett 
sought  to  be  accomplished  by  each  may  be  the 


In  this  case  an  injaaclton  had  been  obtained 
ex  parte,  some  months  ago,  to  restrain  tlie  de- 
fendants from  erecting  a  steam-engine  and  a 
chimney  connected  therewith,  for  the  purpose 
of  working  certain  saw-mills  in  the  town  of 
Louth,  in  Leicestershire.  The  bill  was  filed 
by  sevend  of  the  inhabitants  of  Louth,  who 
represented  the  nuisance  as  likely  to  prove  in- 
tpferable  in  case  the  erection  should  be  |^er- 
mitted,  and  it  simply  prayed  for  an  injunction. 
No  affidavits  had  been  filed  in  answer  to  the 
case  made  out  in  support  of  the  injunction ; 
but  an  objection  was  taken  to  the  pleading 
on  the  ground  of  multifariousness,  and  a  mo- 
tion was  now  made,  principally  on  that  ground, 
to  dissolve  the  injunction. 

BetheU  and  Anderdon,  in  support  of  tbe 
motion,  stated  that  the  suit  was  bad  for  multi- 
farionsness,  and  cited  Cowley  v.  Cowley,  9 
Sim. ;  Jones  v.  Garcia  del  Rw,  Turn.  &  Russ. 
297  ;  and  contended  that  the  Attorney  Gene- 
ral ought  to  be  a  party. 

Richards  and  Koe,  contrh,  insisted  that  if  a 
private  individual  complained  of  a  nuisance  to 
himself,  his  bill  would  be  sustained  without 
making  the  Attoroey-General  a  party;  and 
cited  Sampson  v.  Smtth,  8  Sim.  2/2.  As  to 
the  objection  of  multifariousness,  where  each 
of  several  plaintiffs  had  a  distinct  right  and 
title,  but  the  injury  was  common  to  all  of 
them,  they  might  join  to  restrain  the  nuisance. 
Story's  Equity  Pleadings,  p.  341. 

The  Fice^ChanceUwr  said,  the  onkf  question 
was  whether  the  case  came  within  the  prin- 
dple  laid  down  by  Lord  Eldon  in  Jones  v, 
Garcia  del  Rio.  The  cases  where  the  Attor- 
ney-General was  joined  as  representing  the 
whole  community  with  single  persons  as  re- 
lators and  plaintiffii,oniy  amounted  to  this,  that 
O  2 
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those  who  ftood  as  relators  did  that  only  as 
plaintiffs  which  hnd  already  been  done  by  the 
Attorney-General  in  fiWnfr  the  information. 
But  there  was  no  authority  to  show  that  per- 
sons in  separate  capacities  and  having  inde- 
pendent interests^  could  file  a  bill  jointly,  and 
pray  a  certain  relief  in  respect  of  that  which 
separately  affected  the  individual  interests  of 
each.  His  Honor  then  referred  to  the  case  of 
Cowley  V.  Cowley,  the  decision  in  which  he 
stated  had  since  been  approved  by  Lord  C0/- 
ienham^  and  continued :  "  In  the  present  case 
a  bill  is  filed  by  five  persons,  each  having  a 
separate  and  independent  interest,  represent- 
ing that  the  steam-engine  in  question  will  be 
o  nuisance  to  the  tenement  of  each  indivi 
dually.  Tbey  therefore  join  their  cases  toge- 
ther :  but  what  is  an  answer  to  one  may  not 
be  an  answer  to  another ;  and  if  a  decree  were 
pronounced,  there  mnst  be  a  decision  for  five 
different  cases.  It  is  now  settled  that  to  such  a 
IHll  there  can  be  no  relief;  and  as  the  bill  only 
prays  an  injunction,  and  the  case  made  by  it 
cannot  by  the  law  of  the  Court  be  supported 
at  the  hearing,  the  injunction  granted  ea 
parte  must  be  dissolved. 

Hudson  V.  MfMUott,  Dec.  21  st,  1841. 


PRACTICE. —  ATTACnMBMT. 

if  it  slioulil  he  proved  on  a  return  of  nun  est  in- 
ventus to  an  attachment,  that  the  sheriff  has  ne- 
glected his  duty  in  not  arresting  a  party  whom 
he  might  have  tahen,  the  Court  will,  notwith- 
standing, grant  an  order  for  a  Serjeant  ot  arms. 

In  this  cnse,  an  attachment  had  been  issued 
against  the  defendants  for  not  answering,  to 
which  thesheriflfbad  returned  non  sunt  inventt, 
and 

Whatlty  now  moved  for  an  order  for  the 
Serjeant  at  arms  to  take  them  into  custody, 
upon  an  affidavit  of  the  solicitor,  who  stated, 
that  they  had  been  residing  at  their  usual 
places  of  residence  ever  since  the  attachment 
had  issued,  and  that  the  sheriff  mi^ht  have 
executed  the  attachment  at  any  time  if  he  bad 
thought  proper  to  do  so. 

Order  granted. —  Thomas  y,  Shirley,  Nov. 
10,  1841. 


CRBDlTOa'S  SVIT.^ADMINISTRATION   OF  AS- 
«BTS. 

^  suit  instituted /or  the  administration  of  a  testator's 
estate,  will  not  be  allowed  to  proceed  after  a  decree 
has  been  obtained  in  another  suit  for  the  same 
purpose,  at  the  instance  of  a  creditor  of  the  tes* 
tator,  a/though  in  conseqaance  of  the  time  for 
smewerimg  having  expired  in  the  first  suit,  the 
solicitor  who  filed  the  bill  in  the  second  suit,  may 
have  given  an  under tahing  to  put  in  the  answer  in 
the  first  suit,  within  a  specif  ed  time. 

The  original  bill  in  this  cause  was  filed  on 
the  26th  of  August  last,  against  the  executors 


of  the  testator  named  in  the  pleadings ;  and  it 
prayed  the  usual  accounfs  of  the  testator's 
estate.  The  time  for  answerinj^  expired,  and 
the  answers  not  having  been  put  m,  attachments 
were  sealed  on  the  12th.  Mr.  Weeks,  the 
sol  citor  of  the  defendanU,  thereupon  applied 
to  the  pluintiff*'s  solicitor,  and  requested  him 
not  So  put  the  attachments  in  force,  under- 
taking to  put  the  answers  in  within  three  weeks, 
that  he  would  not  take  any  advantage  of  the 
time  given,  and  that  the  plaintiff*  should  not 
be  prejudiced.  The  time  was  accordingly  given, 
and  within  a  few  davs  after  Weeks  filed  a  cre- 
ditor's bill,  in  which  he  prayed  that  it  might 
be  referred  to  the  Master  to  take  an  account 
of  the  real  and  personal  estate  of  the  testator, 
and  of  his  debts;  and  that  the  usual  directions 
might  be  given  for  the  administration  of  the 
assets  which  might  be  realized  from  the  testa- 
tor's estate.  The  answers  having  been  put  In 
to  this  second  bill,  a  decree  was  obtained  on 
the  22nd  of  November,  according  to  the  terms 
of  the  prayer;  and  a  motion  was  now  made  on 
behalf  of  Weeks,  the  plaintiff*  in  the  second 
suit,  that  all  further  proceedings  in  the  first 
suit  might  be  stayed. 

Richards,  in  support  of  the  motion,  stated 
the  above  facts,  ana  urged  that  there  was  no 
longer  any  necessity  for  continuing  the  pro- 
ceedings in  the  first  suit,  inasmuch  as  the  re- 
lief therein  sought  might  all  be  satisfactorily 
obtained  through  the  medium  of  the  decree 
already  obtained  in  the  second. 

Stuart  and  Koe,  eontrd,  contended  that  the 
Court  would  not  interfere  to  prevent  accounts 
being  obtained  in  a  prior  suit  sigainst  executors, 
if  it  appeared  there  had  been  any  collusion  in 
obtaining  a  decree  in  a  subsequent  one;  and  it 
was  evident  that,  in  this  case,  the  decree  had 
been  improperly  obtiuned;  for  although  by  the 
bill  filed  in  the  second  suit,  the  defendant, 
Rumsey  Williams  the  executor,  was  required 
to  set  forth  an  account  of  the  testator's  personal 
estate,  yet  no  such  account  was  fomisbed. 
The  motion  ought  either  to  stand  over  till  the 
answer  should  be  pot  in,  or  refused  with  costs. 

Bet  hell,  for  the  executors,  denied  any  collu- 
sion, and  stated  that  he  was  instruct^  by  a 
ditferent  solicitor  to  the  solicitor  employed  by 
the  plaintiff',  to  appear  for  them. 

The  f^ice  Chancellor  sud  he  must  make  the 
order  applied  for.  The  question  was,  whether 
the  Court  should  permit  the  assets  of  the  tes- 
tator to  be  wasted  by  two  suits,  when  an  effec- 
tual decree  had  been  made  in  one.  If  collusion 
could  be  shewn,  the  parties  interested  to  pre- 
vent waste,  should  applv  to  the  Court  by  a  dis- 
tinct motion;  but  if  tne  decree  in  the  first 
suit  were  effective,  there  could  be  no  use  in 
continuing  vexatious  proceedings,  because  all 
the  accounts  might  be  taken  in  the  Master's 
Office,  and  the  assets  would  then  be  nearer 
distribution,  which  was  the  main  object.  Ko 
case  was  made  out  to  shew  that  there  had  been, 
or  was  likelv  to  he,  a  misapplication  of  the 
assets ;  and  his  Honor  said  he  objected  to  the 
reasoning  that  proceedings  were  likely  to 
be  most  efl'ectual  which  extorted  an  account  by 
answer;  for  he  considered  the  proceedings  most 
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likely  to  prove  effectual*  to  be  those  which  ob- 
tained ftn  account  by  decree.    Order  ^(ranted. 
Rodertt  V.  fTUliamt.^fFeeks  v.  fniiiamt. 
December  3rd  and  15tb,  1841. 

Wiu  C^xturnar  QBIiflriiii. 

WILL. — RBFBRENXB. 
fFhereu  testator  leavfa  property  to  children  generalfy, 
wUkout  naming  thent,  the  Court  will  invariably 
refer  U  to  the  master  to  ascertain  whether  all 
meh  children  are  before  the  Cowrt ;  and  semble, 
this  is  of  course^  even  though  the  trustees  express 
theaueives  suiisfied. 

George  Raikes  by  will,  amoufifst  other  things 
dupoaed  of  his  personalty  as  fellows ;  "  I  ^ve 
to  oiy  dear  wife  all  my  {(oods  and  chattels, 
with  the  intent  that  she  may  dispose  of  the 
same  for  the  benefit  of  my  children  in  such 
manner  as  she  may  deem  most  adtrantaf^eous." 
The  plaintiff  beinj^  the  widow  and  residuary 
legatee,  |>rayed  a  reference  to  the  master.  Cer- 
tain parties  interested  in  the  estate,  and  the 
children  were  the  defendants,  and  resisted  a 
reference. 

Mr.  Temple  for  the  former. — It  is  the  rule  of 
the  Court,  that  where  children  are  described 
generally,  the  Court,  by  its  officer,  ascertains 
that  all  of  thitt  class  are  before  the  Court. 

Mr,  .^-^  for  the  defendants.  Where  the 
trustees  say  they  are  satisfied  that  all  of  the  class 
are  known,  it  is  sufficieut.  Lord  Lnng'dale  in 
recent  cases  has  invariably  asked.  What  do  the 
trustees  say  ?  are  they  satisfied  I  Here  they  are 
satisfied. 

yice  Chancellor  fFigram,^T\xt  rule  of  Lord 
Cottenham  on  this  point  is  inflexible,  and  1  can- 
not without  some  decision  upon  the  subject  ven- 
ture  to  depart  from  it.  Jn  many  cases  the 
expense  is  useless;  hut  still  it  is  a  safer  course, 
in  such  cases,  to  take  a  reference  to  ascertain 
what  children  there  are  before  distribution. 

Raikes  v.  fTard,  M.  T.  1841. 


BILL  or  SZCHANOB.— DBMURKBR. — IN80L- 
VKNT. 

Where  an  indoriee  o/a  bill, greatly  overdue, 
and  upon  which  payment  could  not  be  ob- 
tained from  the  acceptor,  sues  the  drawer, 
who,  since  the  date  of  the  bill,  hat  been  dis' 
charged  under  the  Imohent  /4ct,  and  who 
has  tmeried  it  in  his  schedule,  a  bill  filed 
to  have  the  same  delivered  up  and  to  restrain 
proceedings  at  law,  is  not  generally  de- 
murrable upon  the  ground  qf  vQluabl** 
consideration  having  been  fivenfor  such 
bill, — the  non-payment  by  the  acceptor, — 
and  a  defence  at  law,  but  a  demurrer  ore 
ten  us  will  be  supported,  on  the  ground 
that  the  assignees  are  not  parties. 

The  plaintiff  Balls,  drew  a  bill  of  exchange 
for  70/.  upon  one  Lyon,  who  accepted  the 
aame,  value  having  been  given  for  it.  Balls, 
for  his  own  convenience,  put  it  into  the  hands 
of  a  person  named  Lindus,  and  endorsed  it  to 
him  without  consideration,  that  he  might  re- 
cover  money  upon  it  for  the  use  of  Baild. 


Lindus  not  being  able  to  do  this,  indorsed  it  to 
the  defendant  Strutt,  without  consideratioD , 
that  be  might  recover  the  proceeds  and  hand 
them  over  to  the  plaintiff,  who  became  insol- 
vent  and  took  the  benefit  of  the  act.  It  ap- 
peared that  the  plaintiff  had  been  indebted  to 
the  defendant  and  his  partner,  for  professional 
business,  and  had  been  included  in  the  schedule. 
Lyon,  the  acceptor,  was  unable  to  pay,  and  no 
proceedings  had  been  taken  against  him  by 
tne  assignees.  The  defendant  then  commenced 
an  action  airainst  the  plaintiff  for  the  value  of 
the  bill.  The  latter  thereupon  filed  a  hill 
praying  a  discoverv,  that  the  bill  of  exchange 
might  be  delivered  up,  and  that  the  defendant 
and  his  partner  might  be  restrained  at  law, 
and  also  from  indorsing  over  the  said  bill. 
The  bill  stated  the  facts  ubove  narrated.  The 
defendants  demurred  upon  the  grounds,  that 
the  bill  had  been  originally  given  for  a  valuable 
consideration ;  that  nothing  had  been  or  could 
he  obtained  from  the  acceptor,  and  that  if 
Balls  had  a  good  defence  to  the  action  at  law, 
he  could  not  obtain  the  interference  of  a  Court 
of  Equity.  They  also  demurred  ore  tpnus  for 
want  of  parties,  the  assignees  not  having  been 
joined. 

Mr.  Billon  for  the  defendants;  Mr.  /^aA- 
ford  for  the  plaintiff. 

The  Kice  Chancellor  said  the  rule  was,  that 
if  the  plaintiff  was  entitled  to  any  relief,  the 
general  demurrer  must  fail.  Here  the  defen- 
dant Strutt  was  clearly  a  trustee  for  the  aesig. 
nees  as  regarded  the  bill  of  exchange.  The 
action  souj^ht  to  be  restrained,  was,  in  fact,  an 
action  by  a  trustee  against  his  own  cestui  que 
trust,  and  the  bill  of  exchange,  if  the  property 
of  any  body,  belonged  to  the  assignees.  He 
would  by  no  means  decide  what  the  Court 
would  decree  on  the  hearing  as  to  giving  up 
the  bill  of  exchange.  As  to  the  other  part 
of  the  prayer  relating  to  the  action,  he  thought 
there  would  be  no  difllculty,  supposing  all  the 
parties  were  before  the  Court.  The  assignees 
having  an  interest  ought  to  have  been  made 
parties,  and  on  this  ground  alone  could  the 
demurrer  be  supported.  The  general  demurrer 
mu»t  be  overruled.  The  plaintiff  might 
amend  his  bill,  either  by  altering  the  prayer, 
or  by  adding  parties. 

Balls  V.  ^Slrutt  and  others,  December  1 0th 
and  11th,  1841. 

^uttn'i  iSenr^* 

[Before  the  four  Judges.] 

INDICTMENT. —  REPAIR  OF  ROAD. — NEW 
TRIAL. 

/»  a  prosecution  for  a  mistlemeanor,  where  the  ver- 
tliU  is  for  the  dtfendants,  there  cannot  be  a  new 
trial,  Bui  the  Cowrt  may  suspend  the  Judgment 
tilt  a  new  imiietment  has  been  preferred. 

Where  a  road  was  proved  to  haue  been  used  by  the 
public  above  forty  years  as  a  cart  road,  and  long 
before  that  time  as  a  paeh  horse  read  (before 
carls  were  hnown  in  thai  part  tf  the  country)  the 
Judge  left  it  to  the  jury,  whether  there  had  been 
an  actual  dedication  of  it  to  the  public,  as  uHh- 
out  such  a  dedication,  the  parish  could  not,  sines 
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lA^  ff  4"  n  IK  4,  t.  50,  be  ItabU  for  rtpnlns 
Held,  thai  thii  wot  a  mUdireetioH, 

Tbia  was  an  iodictinent  against  the  defen- 
dants for  the  nou  repair  of  a  road.  The  case 
was  tried  before  Mr.  Justice  Maule  at  the  last 
assizes  for  Devonshire.  It  was  proved  that 
the  road,  which  ran  across  part  of  a  common^ 
had  been  a  ptck-horse  way  from  time  im me- 
morial ;  that  carls  had  only  been  introduced 
into  that  part  of  Devonshire  about  forty  years 
a^o,  and  that  from  that  period,  the  road  had 
been  used  as  a  cart  road,  as  well  as  a  park- 
horse  road.  In  char^^ing  the  juij,  the  learned 
Judge,  referring  to  the  act  5  &  o  W.  4,  c.50,» 
left  It  to  the  jury  to  say  whether  there  had 
been  any  express  dedication  in  fact  in  this 
case,  for  without  sucli  dedication  the  defen- 
dants were  not  liable  to  reoair.  The  jury  re- 
turned a  verdict  for  the  deiendanta. 

Mr.  Bere  now  moved  for  a  riile  to  set  aside 
this  verdict,  and  have  a  new  trial.  In  cases 
of  misdemeanor,  the  rule  i^jrainst  a  motion  for 
a  new  trial,  where  the  verdict  has  been  for  the 
defendant,  does  not  apply.  Gregory  v.  Papp,^ 
The  permission  of  the  owner  to  the  public  to 
use  a  way  as  a  road,  was  itself  a  dedication, 
before  the  passing  of  the  recent  statute,  and  no 
notice  of  the  sort  now  required  was  at  that  time 
necessary .«  The  learned  Judge,  therefore, 
misdirected  the  jury,  when  he  applied  the 
recent  statute  to  the  case  of  a  road  where  the 
public  had  by  user  acquired  a  settled  right 
many  years  before  that  statute  was  passed. 

Cur,  adv.  vuU, 

Lord  Denman,  C.  J. — We  have  seen  Mr. 
Justice  Maule,  and  have  considered  the  case. 
We  think  that  his  Lordship  laid  down  the  law 
too  narro>vly,  and  that  there  ought,  therefore, 
to  be  a  new  trial.  The  rule  would,  conse- 
quently, be  granted  in  an  ordinary  case ;  but 
liere  there  is  a  difficulty  of  form.  In  a  prose- 
cution where  the  verdict  is  for  the  defendant, 
there  cannot  be  a  new  trial.  But  to  meet  that 
difficulty,  we  here  shall  suspend  the  ju  Igment 
till  a  fresh  indictment  can  be  preferred. 

Rule  accordin^'lv.— TVitf  Queen  v.  The  In- 
habitants o/Chuiiicombe,M.T.  1841.  Q. B.F.J. 

LIBEL. 
In  an  action  nf  Rhel,  where  the  words  are  not  libel- 
lout  ofthcnnetvesy  and  where  the  imputation  sup  • 


•  8. 23,  by  which  it  is  provided,  that  no  road 
or  occupation  w.iv,  made  or  hereafter  tt>  be 
made  at  tlie  expense  of  any  individual  or  pri- 
vate person,  body  politic  or  corporate,  nor 
any  road  set  out,  &c.  in  any  award  of  com- 
missioners under  an  inclosure  acr,  shall  be 
deemed  or  taken  to  he  a  highway,  which  the 
inhabitants  of  any  parish  shall  be  compellable 
or  liable  to  repair,  unless  the  person,  &c.  pro- 
posing to  dedicate  such  highway  to*  the  use  of 
the  pablic,  shall  give  three  calendar  months* 
previous  notice  in  writing  to  the  Surveyor,  of 
bit  intention  to  dedicate  such  high%vay  to  the 
use  of  the  public. 

h  1  Gronip.  Mec.  &  Ros.  3  0. 

^  1  Stark,  on  £v.  66o,  I  edit. 


fM^ted  to  be  temtyed  by  them,  is  aiie  hf  Mtk 
the  Court  cannot  take  Judicial  noHee,  the  decla- 
ration must  clearly  allege  the  matter  in  reject 
of  which  the  written  words  are  deemed  libellous  i 
and  the  want  of  such  allegation  cannot  be  legally 
supplied  by  proof  at  the  trial:  nor,  iftuchprooj 
be  given,  can  the  verdict  founded  upon  U  be  sus- 
tained. 

This  was  an  action  for  the  publication  of  a 
libel.  The  declaration  stated  that  the  plaintiflf 
was  a  Roman  Catholic  priest,  officiatftjg  at  a 
certain  chapel  therein  describeil ;  and  that 
the  defendant,  intending  to  injure  ^c,  wilfully 
published  uf  and  concerning  him,  and  of  hk 
office  of  priest,  the  fdlowing  false,  &c.  libeL 
The  declaration  then  went  on  to  represent  that 
the  defendant  had  made  a  speech,  m  whirh 
he  described  a  certain  paper  held  in  his  hand, 
as  a  document  which  the  declaration  allegeti 
the  defendant  to  have  published  of  and  eon* 
cerning  the  plaintiff,  as  the  minister  of  the 
said  religion,  and  of  the  said  cbaiiel.  The  pa- 
per  described  the  in6ictioo  by  the  plaintiff  of 
a  penance  upon  a  Roman  Catholic  who  atten« 
ded  at  the  plaintiff's  chapel,  the  penaace  being 
that  of  the  penitent  walking  on  bis  bare  knees 
over  the  stone:*,  in  default  of  the  performance 
of  which  penance,  the  priest  would  refuse 
absolution  to  the  penitent.  The  cause  was 
tried  before  Mr.  Baron  Rolfe  at  Liverpool, 
when  a  verdict  was  found  for  the  plaintiff,  da- 
Biiges  40/.  A  mle  had  since  been  obtained  t« 
arrest  the  Judgment 

The  Salicilor  General,  Mr.  Hoggme,  and 
Mr.  Murphy  shewed  cause.— This  is  a  case  not 
of  oral  but  of  written  slander.  If  the  written 
slander  has  the  effect  of  lowering  the  charac- 
ter  of  the  plaintiff,  and  the  jury  had  so  found  if, 
the  judgment  cannot  be  arrested.  The  Court 
will  not  inquire  into  the  propriety  of  the  con- 
clusion arrived  at  by  the  jury.  One  argument 
in  favour  of  this  application,  is,  that  the  Court 
will  not  take  notice  of  what  are  the  duties  of 
a  Roman  Catholic  priest.  The  Court  is  not 
asked  to  do  so.  Evidence  of  that  nature  has 
been  given.  I^vidence  was  given  at  the  trial, 
shewing,  that  if  the  plaintiff  had  imposed  such 
a  penance  as  the  libel  represented,  the  plaintiff 
would  be  suspended  by  bis  superiors  from  his 
functions  and  office  in  his  church.  Now,  any- 
thing that^  lowiers  a  man  in  the  minds  of  the 
persons  with  whom  he  associates  may  be  the 
subject  of  an  action  of  lihel.  Clrgg  v.  Laffer,^ 
Oigby  V.  Thomson,^  But  it  is  not  necessary 
to  contend  that  this  publication  is  libellous  in 
itself,  because  it  relates  to  the  plaintiff  in  his 
business  or  profession,  and  being  written,  it 
may  be  libellous  if  it  is  likely  to  injure  him  in 
any  way.  fn  the  broadest  sense  of  che  word,  a 
written  publication,  even  if  it  does  not  inflict 
any  injury,  may  still  be  a  libel.  Fisher  v.  Cle- 
f^."/*!  ^"^  '"  Gardner  v.  IFHiiamt,^  it  was 
held  that,  after  verdict,  all  matters  necessary 
to  support  that  verdict  will  be  presumed.  That 

"yjo^iiigrm  b  4  Barn.  &  Ad.  821. 

«=  10  Barn.  &Cres.  472. 
«*2Crom.  M.&R.28. 


Digitized  by 


Google 


Superior  CoarU:  QvaniV  Beneh^  Qfteem*$  Btnch  Practice  Court, 


199 


pretomption  must  be  made  here.  Bttt  the 
publication  here  u  liliellous,  aocordiag  lo  what 
18  the  delluitioo  ^ven  of  a  Mbel  by  Mr.  Baron 
Parke,  in  Purmiter  7.  Copeland,^  nameiyt  *'  a 
publication  without  justification  or  lawful  ex- 
cuse, which  is  calculated  to  injure  the  reouta* 
tion  of  another,  and  to  brin^ir  him  into  hatred, 
contempt,  or  ridicule.*^  This  publication  is 
calculated  to  produce  all  these  effects,  and 
also  to  injure  the  plaintiff  in  his  interest. 

Mr.  Cresteeii  and  Mr.  f^.  H,  ff^aiion,  in  sup- 
port of  the  rule. — ^There  is,  in  the  first  place, 
nothing  to  shew  that  the  defendant  published 
the  words  complained  of.  The  defendant  was 
proved  to  have  spoken  soniethinjir  as  from  a 
written  paper,  bat  he  was  not  vhewn  to  have 
written  the  paper,  nor  to  have  afterwards  pub- 
lished the  speech.  There  is  no  imputation  on 
the  plaintid  that  was  libellous  in  itself.  But 
then  it  is  said  that  there  was  evidence  that  if  the 
plaintiff  had  imposed  the  sort  of  penance  here 
spoken  of,  he  wuuld  have  been  liable  to  censuec 
from  Ills  superior,  if  not  to  suspension  from 
his  office.  But  there  is  nothing  in  the  decla- 
ration alleging  that  the  uttering  uf  these  words 
would  have  subjected  the  plaintiff  to  such  tem- 
poral damage.  There  is  not  even  any  state- 
ment that  the  peuauce  enjoined  was  contrary 
lo  the  rules  uf  the  Roman  Catholic  church. 
So  that  if  that  question  was  left  to  the  jury, 
the  judge  left  something,  which,  not  being  the 
subject  of  any  issue  raised  on  the  record,  ought 
not  to  have  been  so  left  for  their  consideration, 
ForOee  r.  King,^  and  Af^re  t.  Croven.f  This 
cannot  l>e  compared  to  the  case  of  words  pub- 
luhed  respecting  a  clergymen  of  the  church  of 
England,  for  in  the  English  church  the  forms 
in  the  prayer  book  are  settled  under  the  autho> 
rity  of  an  act  of  pariiament.  The  argument 
as  to  presfuning  enough  from  the  verdict  in  or- 
der to  support  the  verdict  amounts  to  thb,  that 
no  judgment  could  ever  be  arrested  in  an  action 
for  libel,  where  the  verdict  has  been  found, 
for,  according  to  that  argument,  the  verdict 
itself  must  be  taken  to  supply  all  thai  is  neces- 
sary to  sustain  it.  That  is  not  consistent  with 
the  case  of  Goldstein  v.  Fose,^  where  the  Court 
would  not  presume  anything  but  what  was  on 
the  record.  Sioeetappie  v.  Jeese,^  is  to  the  same 
efiect.  the  Court  there  deciding  that  nothing  is 
to  be  presumed  after  verdict,  but  that  which 
is  oecesaary  to  support  the  allegations  in  the 
declaration.  On  both  ground?,  therefore,  this 
judgment  must  be  arrested. 

l^rd  Denman,  C.  J. — We  have  considered 
this  case,  and  are  clearly  of  opinion  that  the 
rule  for  arresting  the  judgment  must  be  made 
absolute.  In  a  very  early  period  of  the  dis- 
cussion, the  Court  felt  much  doubt  whether 
there  was  any  sufficient  allegation  on  the  face 
of  the  declaration  of  any  libel  having  been 
published  of  and  concerning  the  plaintiff. 
The  only  allegation  of  the  sort,  is  one  which 
relates   to  someihiog    that  might  affect  the 

•  6  Mee.  &  Wels.  105. 

1 1  Dowl.  P./C.  672.    ff  2  Adol.  &  EU.  2. 
i>  6  Bam.  &  Cres.  154. 

1 2  Nev.  &  Man.  36  ;  6  Barn.  &  Adol.  21. 


plaintiff  in  his  character  of  a  Roman  Catholic 
priest,  and  in  his  performance  of  the  duties 
which  that  character  imposes  upon  him.  The 
charge  supposed  to  affect  the  plaintiff's  charac- 
ter rebates  to  the  imposition  of  a  particular 
penance,  and  to  the  refusal  to  grant  the  sacra- ' 
ments  of  the  Roman  Catholic  church,  until 
that  penance  had  been  performed.  What  are 
the  duties  properly  belonging  to  the  character 
of  a  Roman  Catholic  priest,  is  a  matter  of 
which  this  Court  cannot  take  judicial  notice, 
and  as  to  which  the  Court  has  not  been  able 
to  receive  any  information  accordiu|(  tu  the 
rules  of  law.  It  has  been  objected  on  the 
part  of  the  defendant,  that  the  declaration  is 
insufficient  in  this  respect,  that  it  does  nut  al- 
lege what  are  the  duties  of  a  Rumau  (^'atholic 
priest,  and  does  not  show  in  what  manner  the 
plaintiff  has  neglected  or  violated  tliose  duties. 
But  it  has  been  answered  on  the  part  uf  the 
plaintiff,  that  supposing  this  deficiency  to  exist 
in  the  %vay  of  allegation,  it  has  been  supplied 
by  the  evidence  adduced  at  the  trial,  which 
showed  that  had  the  plaintiff  acted  as  repre- 
sented in  the  lil)el,  he  would  have  been  liable 
to  the  reprimand  of  his  superiors,  and  would 
have  lost  his  advancement  in  the  Roman  Ca- 
tholic church.  But  it  was  properly  observed, 
that  this  evidence  was  in  law  inadmissible,  in- 
asmuch aa  the  points  to  which  it  related  was 
not  put  in  issue  by  the  record.  Then  it  was 
contended  for  the  plaintiff  that  this  defect 
was  cured  by  the  verdict.  But  the  same  an- 
swer is  again  applicable  here.  For  if  the  evi- 
dence  was  inaamissable,  the  verdict  founded 
upon  that  evidence  cannot  be  supported.  It 
is  not  sufficient  merely  to  allege  a  inalicioua 
intention  on  the  part  of  the  defendant,  or  to 
show  that  an  injury  has  in  fact  resulted  from 
the  publication  of  the  words.  The  words 
themselves  must  be  shewn  in  a  proper  man- 
ner to  be  libellous,  for  otherwise  the  most  in- 
nocent words  becoming  by  accident  injurious, 
may  be  made  the  foundation  of  an  action  of 
libel ;  or  words  published  with  the  most  mall, 
cious  intent,  and  deserving  to  incur  responsi. 
bility,  may  escape  it,  the  malice  being  disap. 
pointed  by  the  result.  On  the  whole,  there- 
fore, we  are  of  opinion,  that  the  rule  for  ar- 
resUng  the  judgment  must  be  made  absolute. 

Rule  for  arresting  the  judgment  absolute. — 
Henrn  v.  Stowell,Q.  B.  F.  J.    M.  T.  1841. 


euren'il  Send)  ^rxctfce  Court. 

NOTICE  OF  DECLARATJON. — VARIANCE. — WAI- 
VER,— DEBT. —  PROMISES. 
In  a  ease,  where  the  notice  of  declaration  described 
the  form  of  action  fts  in  debt,  while  the  writ  and 
tteclaraliam  were  on  promises,  ii  was  held,  that 
taking  the  declaraiiqn  out  of  the  office  by  the  d!r- 
fendant,  waived  /Ar  ol^tion^ 

This  was  an  action  of  assumpsit,  and  the  writ 
described  the  lortp  of  action  as  "  on  |»romises.'* 
The  decla;;ati(m  was  also  on  promises.  Ttie 
defendant  nut  having  entered  au  appearance 
for  himself,  the  plaintiff  entered  one  for  him. 
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purtnant  to  the  Btatttte^  and  filed  the  declara* 
tion.  Ill  the  notice  of  declaration^  the  form 
of  action  was  described  as  "  in  debt."  Sub- 
sequently, the  defendant  took  the  declaration 
out  of  t&e  office  where  it  was  filed.  After- 
wards, 

Thomas  obtained  a  rule  nisi  for  setting^  aside 
the  notice  of  declaration,  on  the  ^^round  of 
the  variance  between  the  description  of  the 
form  of  action  j^yen  in  it,  and  tne  writ ;  the 
former  beint;  on  promises,  and  the  latter  in  debt. 
Couch  shewed  canse  against  the  rule  so  ob- 
tained by  Thomut,  and  submitted  that  takin^f 
the  declaration  out  of  the  office  operated  as  a 
waiver  of  the  objection  founded  on  the  variance. 
The  defendant  was  perfectly  aware  of  the  ob- 
jection which  he  now  sought  to  enforce,  at  the 
time  he  was  served  with  the  notice  of  declara- 
tion. If,  therefore,  he  intended  to  avail  him- 
self of  it,  he  was  bound  to  come  at  once  to  the 
court,  and  bad  no  rifrht  to  take  another  step  in 
the  cause,  by  taking  out  the  declaration  from 
the  office,  aud  then  endeavour  to  make  the 
variance  a  ground  of  objection  to  the  piaintiiTs 
proceedings. 

Thomm  supported  the  rule,  and  contended 
that  the  defendant  was  not  in  a  situation  to 
avail  himself  of  the  objection  to  the  variance 
until  he  had  taken  the  declaration  out  of  the 
office.  Taking  the  declaration  out  of  the  office, 
consequently,  did  not  operate  as  a  waiver. 

fFi^hfman,  J.,  was  of  opinion  that  the  de- 
fendant, by  taking  the  declaration  out  of  the 
office  bad' waived  any  objection  which  might 
otherwise  be  available  on  the  ground  of  vari- 
ance. The  case  might  be  different  before  the 
Uniformity  of  Process  Act,  as  until  the  decla- 
ration was  ol)tained,  no  objection  appeared  in 
the  plaiotilT's  proceedings,  as  the  plaintiff 
might  declare  in  a  form  of  action  different 
from  that  stated  in  the  writ ;  but  since  that  sta- 
tute, as  the  process  stated  to  the  defendant  the 
form  of  action  brought  by  the  plaintiff,  the  de- 
fendant was  aware  of  the  objection  on  receiv- 
ing the  notice  of  declaration,  without  taking 
the  declaration  out  of  the  office.  Taking  the 
declaration,  therefore,  out  of  the  office,  being 
unnecessary  in  order  to  enable  the  defendant 
to  become  acquainted  with  the  objection,  it 
was  waiving  the  objection  to  take  it  out.  The 
present  rule  must  therefore  be  discharged. 

Rule  discharged. — Heywood  v.  Frayrer,  M, 
T.  1841.    Q.  B.  P.  C. 


AWARD,— ATTACHMENT.— SHEWING  CAUSE.— 
PAYMENT  OE  MONEY. 
Jf  a  rule  has  been  obtained  calling  on  a  party  to 
shew  cause  why  he  should  not  pay  money  in 
conformity  with  the  directions  of  an  award,  he 
tnay,  on  shewing  cause  against  that  rule,  make 
the  same  ol^ections  which  would  be  available  on 
shewing  cause  against  a  rule  for  an  aitachmeni 
for  non-payment  of  the  money. 

In  this  case  a  rule  niti  had  been  obtained, 
calling  on  a  party  to  shew  cause  why  a  sum  of 
money  shiiuld  not  be  paid  by  him  pursuant  to 
an  award.    The  object  of  the  appfication  was 


to  obtain  a  role  for  the  p9fme»%  of  raeoey 
with  the  effect  of  a  judgment,  pur»aant  to 
1  &  2  Vic.  c.  1 10,  to  at  to  iaaue  execution 
thereon.  On  the  face  of  the  award  it  appeared 
that  the  arbitrator  had  allowed  the  time  for 
making  his  award  to  pass  without  duly  enfor- 
cing ir,  and  had  then  made  his  award. 

Og'le,  %vko  shewed  cause  against  this  rule, 
contenaed,  on  this  ground,  that  the  rule  could 
not  be  made  absolute. 

Byles,  who  appeared  to  support  the  mle, 
contended  that  the  objection  could  not  be 
taken  in  shewing  came  against  this  rule. 

Patteson,^  J.,  thought  tmit  as  this  was  an  ob- 
jection which  would  be  available  on  shewiog 
cause  against  a  rule  for  an  attachment,  it  was 
equally  available  on  this  form  of  application. 

Rule  enlarged. — Kerr  v.  Gesion,  M.  T. 
1841.  Q.  H,  P.  C. 


DISTRINGAS.  — APFIDATIT.  —  DEFENDANT'S 
RESIDENCE. — COMPELLING  APPEARANCE. 
Where  it  is  sought  to  compel  an  appeartmce  by  a 
distringas,  the  ajfidauit/or  that  purpose  shmUd 
state  the  residence  of  the  defendant,  as  well  at 
the  facts  which,  it  is  suggested, shew  the  defendani 
to  be  keeping  out  of  the  way  to  avoid  service. 

In  this  case  a  writ  of  summons  was  sued 
out  against  the  defendant,  and  a  variety  of 
efforts  were  made  for  the  purpose  of  servinir 
him  with  the  writ.  This  was,  however,  without 
avail,  and  in  order  to  compel  appearance,  the 
regular  calls  and  appointments  were  made,  in 
conformity  vrith  the  practice  of  the  Court. 

F,  Dottltnjic  moved  for  leave  to  issue  a  dis- 
tringas on  an  affidavit  which  stated  the  above 
facts,  but  it  did  not  mention  the  place  at  which 
the  defendant  resided.  The  question  waa 
whether  it  was  necessary  that  such  a  statemeut 
should  be  made  in  the  affidavit. 

Pntteton,  J.,  thought  it  necessary  that  such 
a  fact  should  be  mentioned  in  the  affidavit, 
but  gave  leave  to  amend  accordinglv. 

Rule  refused.— Srtfi/^^  v.  Gustard,  M.  T. 
1841.Q,B.P.C. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — INSOL- 
VENT.—AFFIDAVIT.— 8TET  PROCESSUS. 
Where  a  rule  for  judgment  at  in  cato  of  a  namtuit 
has  been  obtained,  and  it  appears  that  the  defend^ 
ant  has  disposed  of  his  property  tinct  the  Joinder 
if  issue,  and  declared  his  intention  to  go  to  priaon 
if  he  failed  in  the  action,  the  court  will  ditchargo 
the  rule  with  costs,  unless  the  defemlant  consents 
to  a  stet  processus. 

//.  Hill  shewed  cause  against  a  rule  nisi 
obtained  by  Gray  for  judgment  as  in  case  of  a 
nonsuit.  The  answer  to  the  rule  was,  that  the 
defendant  had  disposed  of  all  his  property  since 
issue  had  been  joined,  and  that  in  a  conversation 
between  him  and  a  deponent,  who  made  an  affi« 
davit  on  the  present  occasion,  he  had  stated 
his  intention  to  go  to  prison  if  he  should  be 
unsuccessful  in  the  present  action.  On  such  a 
state  of  facts  as  these,  the  defendant  ought  not 
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ta  iMve  obt«ii<ed  the  preaeat  rule.  The  plaintiff 
hmnf^  been  informed  of  them  was  abundantly 
excused  for  not  proceeding  to  trial.  The  pre- 
sent mie  ought  tnerefore  to  be  discharged  with 
costs.  The  plaintiff  was  however  willing  that 
a  9iifi  proee$ius  should  be  entered. 

Gray^  in  support  of  the  rule,  contended,  that 
althimgh  the  tacts  in  question  were  stated  on 
behalf  of  the  plaintiff,  it  was  not  sworn  in  his 
affidavit  that  they  were  the  real  reason  for  his 
not  proceeding  to  trial.  In  order  to  furnish  an 
excuse  for  not  so  proceeding,  it  should  have 
been  shewn  that  it  was  on  account  of  the  exist* 
ence  of  those  facts  that  he  had  not  proceeded 
to  trial.  Not  having  done  so,  he  had  not  placed 
himself  in  a  situation  to  call  upon  the  Court  to 
discharge  the  rule  with  costs,  or  upon  the  de- 
fendant to  consent  to  a  stei  proee$$ui, 

PitUnon,  J. — I  think  the  present  rule  must  be 
(tischarg^  with  costs,  unless  the  defendant  will 
consent  to  a  $tei  processus. — Rule  accordingly. 

Yaies  V.  7>oW,  M.  T.,  1841.    Q.  B.  P.  C. 


JUOOMBNT    AS     IN    CA8B     OF    A    KONSUfT. — 
8BTTLBMBNT  OF  ACTION. 
If  m  piaimiif  and  defgndani  have  settled  an  action 
ky  the  payment  of  debt  and  costs,  the  court  will 
discharge  a  rule/or  Judgment  as  incase  of  a  non- 
guit,  obtained  by  the  defendant  after  such  settle 
wunt,  but  will  not  discharge  it  with  costs,  unless 
ii  is  shewn  clearly  on  the  port  of  the  plaintyf 
thai  ii  did  tahe  place  before  the  rule  was  obtained. 

James  shewed  cause  against  a  rule  nisi,  ob- 
tuned  by  M.  Chambers,  for  judgment  as  in  case 
of  a  nonsuit.  It  appeared  by  the  affidavits  in 
answer  to  the  rule,  that  the  defendant  had  com- 
municated  witli  the  plaintiff  after  issue  ioiued, 
aud  had  paid  the  amount  of  debt  and  costs 
claimed  and  incurred.  On  these  grounds,  it 
was  submitted  that  the  present  rule  ought  to 
be  discharged,  and  with  costs. 

M.  C/^amiers,  in  support  of  the  rule,  contended 
that  it  did  not  i^pear  clearly  from  the  affidavit 
produced  by  the  plaintiff  that  the  rule  had  been 
obtuned  after  that  settiement.  Although  the 
rule  might  be  discharged,  it  ought  not  to  be 
discharged  with  costs. 

Patteson,  J. — It  was  the  duty  of  the  plaintiff 
to  make  it  clearly  appear  at  what  time  this 
aettlemenc  was  made.  As  it  does  not,  I  think 
the  present  rule  may  be  discharged,  but  with- 
oot  costs. — Role' discharged  without  costs. 

Pase/ord  v.  Collins,  M.  T..  1841 .  Q.  B.  P.  C. 


WARRANT   OF  ATTORNKY.— BJBCTMBKT.— AT- 
TB8TINO  W1TNB88.— I  &  2  ViC.  C.  110,  8.  9. 
Where  a  warrant  of  attorney  is  given  in  an  action 
of^ctment,  it  is  not  requisite  that  an  attorney 
should  attest  the  eseecution  of  the  instrument  pur- 
suant to  the  directions  ofl^2yic.c,\  10,  s.  9. 

Tills  was  an  action  of  ejectment.  The  de- 
fendant, pursuant  to  an  arrangement  between 
bim  and  the  lessor  of  the  plaintiff,  gave  a  war- 
raat  of  attorney  to  the  latter  to  confess  ju(!g- 
meat  in  the  action.    Ou  that  occasion  uo 


attorney  attended  on  behalf  of  the  defeadast 
to  give  him  the  explanation  and  information, 
or  to  attest  the  instrument  in  conformity  with 
the  provisions  of  the  1  &  2  Vic.  c.  1  (0.  s.  9. 
Subsequentiy  the  lessor  of  the  plaintiff  signed 
judgment,  pursuant  tothewarrant  of  attorney, 
and  afterwards  issued  execution.  A  writ  of 
possession  was  accordingly  sued  out,  and  put 
in  force.  An  application  was  then  made,  and 
a  rule  obtained  to  set  aside  the  warrant  of  at- 
torney, and  all  subsequent  proceedings  thereon, 
on  the  ground  that  the  provi»lons  of  the  1  &  2 
Vic.  c.  110,  s.  9,  had  not  been  complied  with. 

Furtescue  shewed  cause  against  this  rule,  and 
contended,  that  as  the  words  of  the  statute 
were  wholly  applicable  to  personal  actions,  and 
ejectment  was  a  mixed  action,  the  requisites 
of  the  statute  were  not  applicable  to  such  a 
case  as  the  present.  The  words  of  the  section 
were  :  "  that  no  warrant  of  attorney  to  confess 
judgment  In  any  personal  action  or  cognovit 
actionem  given  by  any  person,"  shall  be  of  any 
force,  unless  there  shall  be  present  some  at- 
torney of  one  of  the  Superior  Courts  on  be- 
half of  such  person,  expressly  named  by  him, 
and  attending  at  his  reqnci<t  to  inform  hi|u  of 
the  nature  and  effect  of  such  tvarraiit  or  cog- 
novit, before  the  same  is  executed ;  which  at- 
torney shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare 
himself  to  be  attorney  for  th«*  person  executing 
the  same,  and  state  that  he  subscribes  as  such 
attorney.  The  language  of  the  section,  there- 
fore clearly  confined  the  operation  of  its  pro- 
visions to  **  pereonal  actions."  The  action  of 
ejectment  was  a  mixed  action.  It  was  unne- 
cessary to  cite  authorities  to  shew  that  that  waa 
the  nature  of  the  action.  If  any  authority  waa 
necessary,  the  statute  of  the  3  &»  4  W.  4, 
c.  27,  s.  36,  was  sufficient,  as  there  the  action 
of  ejectment  was  treate^l  as  a  mixed  action. 
Where  the  legislature  had  used  language  so 
clear  as  that  of  the  9lh  section  of  the  statute, 
on  which  the  present  application  was  founded, 
it  was  impossible  to  extend  its  operation  to 
any  other  cases  than  those  expressly  men- 
tioned. Those  cases  were  "  personal"  actions, 
and  therefore  the  present  case  cannot  be  con- 
sidered as  within  it. 

Erie,  in  support  of  the  rule,  contended,  that 
if  the  preamble  of  the  section  in  question  was 
considered,  it  must  be  clear  that  the  legislature 
intended  that  tbeprescnt  case  should  be  within 
its  operation.  The  words  of  the  preamble 
were :  *•  and  whereas  it  is  expedient  that  pro- 
vision should  be  made  for  giving  every  person 
executing  a  warrant  of  attorney  to  confess 
judgment,  or  the  cognovit  actionem,  due  infor- 
mation of  the  nature  and  effect  thereof.''  The 
word  "  every"  evidently  extended  to  all  per- 
sons and  to  all  warrants  of  attorney.  The 
language  of  section  10,  also,  was  equally  ge- 
neral in  its  provisions  with  respect  to  the  ne- 
cessity for  a  strict  compliance  with  the  pro- 
visions of  the  9th  section.  The  object  of^the 
act  of  pariiament  must  clearly  have  been  to 
convey  infonnation  to  the  party  who  was  about 
to  execute  a  warrant  of  attorney,  and  to  pro- 
tect him  !»y  the  presence  of  a  legal  adviser. 
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SogH  informafion  rnd  protection  were  clearly 
as  necessary,  if  not  more  so,  in  an  action  of 
ejectment,  as  in  any  personal  action.  The 
lan^na^e,  thsrefore,  of  the  preamble,  and  of 
the  10th  section  bt-ini;  thus  genera),  and  the 
intention  of  the  lepslature  hein^  evident  that 
the  provisions  of  the  9ih  section  should  be 
complied  with,  the  present  rule  ou^ht  to  be 
made  absolute  for  settinf^  aside  the  warrant, 
and  all  subsequent  proceedinf^s. 

Cttr,  adv.  mli. 

Patieion,  J.,  thoupfht  that  the  words  of  the 
section  being  confined  to  personal  actions,  it 
was  not  necesary  that  a  warrant  of  attorney  in 
an  action  of  ejectment  should  conform  to  the 
provisions  of  the  section. 

Rule  discharged. — Doed.  KinarHon  v.  King' 
*/./»,  M.T.  1841.    Q.  B.  P.G. 


CASE. — NC6UGBNCE. — NONSUIT. 
Tke  pkthUif  declared  in  case  agaimt  ike  Orent 
Wettem  Railuwy  Cmnpany,  tmd  alleged  that 
the  defendants  so  negligently  managed  their 
steam  engine  ^  that  sparks  of  fire  flew  from  the 
engine  upon  a  stack  of  beans,  and  the  same  was 
burned.  The  stack  was  eUven  yards  from  the 
Railway :  Held,  that  there  was  evidence  of  neg- 
ligence, and  that  the  defendants  ttere  not  enti- 
tled to  a  nmuuit,  and  that  the  case  must  there- 
fore be  tried  by  a  Jury, 

In  this  action,  a  special  case  was  stated  for 
the  opinion  of  the  Court  under  the  3  &  4  W. 
4,  c.  42,  s,  25 ;  by  order  of  a  learned  Judge. 
The  case  stated  in  effect,  that  the  action  was 
brought  to  recover  the  value  of  a  stack  ot 
beans  belonging  to  the  plaintiff,  which  had 
been  destroyed  by  fire,  communicated  to  it  by 
a  spark  which  had  issued  from  an  engine  be- 
longing to  the  defendants,  passing  by  the  field 
where  the  stack  was  located  upon  the  Great 
Western  Railway.  Plea,  Not  Guilty.  The 
facts  stated  were,  that  the  defendants  were 
the  railway  company,  incorporated  by  the  5  &6 
W.  4,  c.  cvii.,  and  that  their  railway  extends 
along  the  extremity  and  immcdiatelv  adioin- 
ing  the  plaintiff's  field,  (situated  at  Burnham, 
Bucks),  at  the  south  eastern  extremity  of 
which,  within  eleven  yards  of  the  rails  ol  the 
railway,  and  close  adjoining  the  fence  rails, 
the  stack  in  question  was  placed.  The  stack 
was  ignited  by  sparks  of  fire,  emitted  from  one 
of  the  defendants'  engines,  which  passed  along  { 
the  railroad  near  the  spot  in  question,  on  the 
afternoon  of  Tuesday,  16th  April,  1839,  and 
the  whole  was  burned,  together  with  a  portion 
of  the  fence  rails.  The  engines  and  boilers 
used  on  the  railway  are  such  as  are  usually 
employed  on  railways,  and  the  engine  from 
which  the  sparks  fle^v,  which  set  fire  to  the 
stack  in  question,  was  used  at  that  time  in  the 
ordinary  manner,  and  for  the  purposes  autho- 
rized by  the  act  of  parliament.  The  ouestion 
for  the  opinion  of  the  Court  was,  whetlier  this 
action  could  be  maintained,  and  whether  the 
defendants  were  1«able  to  make  compensation 


to  the  plaintiff  for  tlie  Ion  sastained  Hy  liia  i 
it  being  agreed  that  if  Jhe  defendants  were 
liable,  a  verdict  should  be  entered  for  the 
plaintiff  for  62/.  8#.  j  but  if  not,  a  nonaait  waa 
to  be  entered. 

Mr.  Serjt.  Cknnneli,  for  the  plaintiff,  vrgod 
first,  that  the  action  was  rightly  concemd  in 
case,  upon  the  authority  of  various  decialoiit. 

Mr.  Serjt.  Bompae  for  the  defendants,  con- 
tended, that  there  was  no  proof  of  negligence, 
and  that  the  plaintiff  mu«t  be  nonsuited.  The 
enjsine  was  not  shewn  to  be  defective,  hot  od 
the  contrary,  it  was  said  to  be  in  its  ordinary 
condition.  The  real  cause  of  the  occurrence 
was  the  negligence  of  the  plaintiff,  who  had 
placed  the  stack  unnecessarily  in  a  position  of 
danger. 

Per  Curiam. — ^We  cannot  come  to  any  de» 
cision  upon  this  case,  for  there  is  evidence  of 
negligence,  however  small,  upon  which  the 
plaintiff  is  entitled  to  have  the  judgment  of  a 
jury.  The  very  circumstance  of  igneous  mat- 
ter being  thrown  out  of  the  engine,  might 
form  an  insrredient  of  carelessness,  which 
would  disentitle  the  defendants  to  a  nonsuit, 
and  we  do  not  think  that  this  is  a  case  on 
which  we  can  be  called  upon  to  give  aa  opi- 
nion. The  action,  therefore,  roust  be  tried 
before  a  jury. 

Mdridge  v.  the  Great  fFeUern  Ruiiwag  Com- 
pany,   M.T.  1841.     C.  P. 

POLICE  ACT,  10 Geo.  4,  c.  44,  a.  4 1. <— action 

AGAINST    POLICE   OFFlCSa.— -COSTS. — 8U6- 
OBSTION. — J  CDGB'S  NOTES.— CBUTIFI CATS. 

Where  it  is  sought  to  deprive  a  plaintifof  kis  cotts^ 
by  reason  of  his  not  having  obtained  the  certificate 
of  the  judge  who  tried  the  cause,  (f  his  approba- 
tion of  the  actiun  and  the  verdict,  under  the  pro- 
visions of  the  10  Geo,  4^  c.  44,  «.  4 1,  (/Ae  palice 
act)  it  being  suggested  to  be  an  action  brtmgkt 
against  the  defendant,  a  police  officer,  for  a  thing 
done  in  pursuance  of  that  statute,  the  Ceetrt  will 
refer  to  the  notes  of  the  jndge  to  see  whether  U  is 
an  action  so  brought. 

Quaere,  whether  such  an  ol^ect  should  be  ejected  hy 
u  suggestion  npon  the  record,  or  by  motion  to  re- 
viae  the  taxation  qf  costs, 

Sem^le^  that  such  a  suggestion  cannot  be  travened. 

This  was  an  action  of  trespass  for  an  assault 
and  false  imprisonment,  brought  against  the 
defendant,  a  police  officer,  to  which  he  pleaded 
"  not  guilty,''  omitting  to  add  "  by  statute*'  in 
accordance  with  the  R.  0.  T.  T.,  1  Vic. 
(Vide  9  Dowl.  P.  C,  896.)  At  the  trial  of  the 
cause  before  Coitman,  J.,  the  plaindff  gained  a 
verdict,  with  5/.  damages,  but  did  not  obtain 
the  certificate  of  the  learned  judge  of  his  ap- 
probation of  the  action  and  the  verdict,  which 
would  have  been  requisite  under  the  10  Geo.  4, 
c.  44,  8.  41,  supposing  the  action  to  have  been 
brought  for  an  act  done  in  pursuance  of  that 
statute,  llie  Master  had,  however,  taxed  the 
plaintiff  his  costs,  as  in  an  ordinary  case.  A 
rule  nisi  to  review  the  taxation  having  l^en 
granted. 
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Mr.  Seiil«  Bmnptts  and  Mr.  JUartin  ibewed 
cause.  Toejr  conteoded,  fir«t,  that  the  only 
mode  by  which  the  plaintiff  could  be  deprived 
of  hia  costs  was  by  eaterin^  a  suggestion,  and 
that  without  such  a  suggestion,  there  would  be 
error  on  the  record,  judgment  being  given  to 
the  plaiutitiT  for  damages,  without  costs,  citing 
Bariieii  v.  Pentland,  I  B.  &  Ad.  704.  Lord 
Temiertfen  saying,  that  the  object  was  that  the 
truth  of  the  fact  suggested  miglit  be  tried, 
[.tftfft/r,  J. — ^That  doctrine  has  been  luuch 
doubted,  and  I  believe  there  is  no  instance 
to  be  found  of  a  traverse  of  a  suggestion. 
ErsiiMe,  J. — The  form  of  a  suggestion  is  op- 
posed to  the  possibility  of  its  being  traversed, 
for  it  is  "  because  it  is  suggested,  aud  proved, 
and  manifestly  appears."] 

Mr.  Humfrey  urged  that  the  Court  would 
refer  to  the  judge's  notes  to  decide  the  poict, 
and  would  not  try  the  question  by  the  incon- 
venient method  of  afhdavits,  which,  there  was 
little  doubt,  would  be  contradictory.  He  cited 
on  this  point,  Oaket  v.  AlUln,  13  Price  7^4 ; 
and  upon  the  question  of  enterin^r  a  suggestion, 
Fleming  V.  Duvies,  5  D.  &  Ry.  371 ;  Baiidtm  v. 
Pitier,  3  B.  &  Aid.  210 ;  1  Chitt.  Rep.  636  (n)  i 
Robinson  v.  FicAers,  1  Chitt.  Rep.  636. 

Per  Curiam. — ^The  question,  wheher  the  ac- 
tion is  brought  for  anything  done  in  pursuance 
of  the  Stat.  10  Geo.  4,  c.  44,  is  the  nrst  which 
we  have  to  determine ;  and  wc  may  look  at 
the  judge's  notes  to  decide  that  point.  If  the 
action  was  not  brought  for  anything  done 
under  that  statute,  the  case  will  be  of  the  or- 
dinary character,  and  no  certificate  required. 
If,  on  the  other  hand,  it  is  so  brought,  the 
certificate  will  be  granted  or  refused,  and  then 
further  questions  may  arise. 

Rule  accordiD frly.'—Bnrihoiifmew  v.  Carter, 
M.  T.1811.    C.P. 


TBIAL  BSPORB   8HBRIJF,  UNDBB  3  &  4  W.  4, 

C.42,  8.  17. — OBTINUB. — FORM  OF  MOTION. 

— SHBWINO  CAUSE. — WAIVER. 

Wkert  tn  am  acHon  of  dednme  the  vahu  »f  the  chat- 

tri  i»  tiaitd  to  he  20/.,  (he  catue  ii  triable  before 

the  sheriff  under  the  writ  of  trial  act. 

Query f  whether  the  dtfmdant  can,  by  content ^  be- 

/ore  the  eherif,  waioe  an  objection  that  the  cause 

it  not  within  the  operation  of  that  act, 

Wkere  an  objection  it  intended  to  be  raited,  that  a 

eaute  woe  notyruperly  triable  by  the  under-thtriff, 

the  motion  mutt  be,  to  tet  atide  the  writ  of  trial, 

and  not  for  a  new  trial. 

On  theuHng  cause  against  a  rule  niaifor  a  new  trial 

in  an  action  tried  before  the  under'^thrriff,  the 

party  thewing  cautc  mutt  he  provided  wth  an  office 

copy,  nmt  only  of  the  affidavitt  on  which  the  rule 

has  been  obtained,  hut  of  the  under 'SherijT*  f^lf 

also. 

This  was  an  action  of  detinue,  to  recover  a 

boat,  stated  in  the  declaration  to  be  of  the 

▼able  of  20/. ;  to  which  the  defendant  pleaded 

Uie  general  ii^sue,  and  not  iMssessed.     The 

cause  was  tried  licfore  the  unOer-sheriff,  under 

a  writ  issued  bv  a  judge's  order,  by  virtue  of 

ibcprorbioos  of  the  3  &  4  W.  4,  c.  42,  s.  17. 


Mr.  Serji.  Ckanneil  aoved  for  a  rule  rmi 
for  a  new  trial,  upon  the  ground  of  the  inipro- 
per  reception  of  evidence  at  the  trial ;  but  this 
objection  being  overruled,  proceeded  to  object 
that  detinue  was  not  an  action  within  the  opera- 
tion of  the  writ  of  trial  act.  The  object  of  an 
action  of  detinue  was  to  recover  the  specific 
chattel.  Tort  was  the  fd^t  of  the  action,  and 
it  could  not  be  deemed  to  be  brought,  therefore, 
fur  a  *'  debt  or  demand,"  within  the  act,  for  the 
latter  word  must  be  taken  to  imply  a  demand 
in  the  nature  of  a  debt. 

Mr.  Serjt.  Bompaa  appeared  to  shew  cause, 
but  it  was  objected  on  the  part  of  the  defen^ 
dant,  that  he  was  not  provided  with  an  office 
copy  of  the  undfr-sherifi's  notes.  \Tindal, 
C.J. — A  ropy  must  be  taken;  ihe  plaintiff' 
niav  pay  for  i(,  as  there  is  not  a  copy  now  ready, 
and  waive  the  actual  taking].  Bompat  then 
objected  that  the  form  of  the  motion  was  erro- 
neous. The  rule  was  drawn  up  as  for  a  new 
trial. 

Mr.  SerjI.  Ckanneil  stated  that  the  clerk  had 
mi&taken  the  indorsement  on  his  brief,  which 
was  "  to  set  aside  the  writ  of  trial,  and  all  pro- 
ceedings." [Tindal,  C.J. — The  proper  form 
uodunbtedlv  should  have  been  to  set  aside  the 
writ  of  trial :  hut  as  it  is  an  error  of  the  clerk 
in  drawing  up  the  rule,  the  objection  is  not 
available]. 

^(/m/NU.— The  objection  now  raised  by  the 
defendant,  to  the  want  of  jurisdiction  of  the 
sheriff,  had  been  waived  by  his  consenting  to 
the  issuing  of  the  writ  of  trial  under  the  Judge's 
order.  Secondly,  detinue  came  within  the 
meaning  of  the  statute,  where,  as  in  the  pre- 
sent case,  the  plaintifi^s  demand  did  not  exceed 
20/.  in  amount.  Price  v.  Margan,  2  M.  &  W. 
53  s  Allen  v.  Pink,  4  M.  &  W.  140;  6  Dowl. 
P.  C.  668,  S.  C. ;  were  in  point. 

ChanneU,  in  support  of  the  rule,  relied  upon 
Jacqvot  V.  Bourti,  6  M.  &  W.  1S6;  7  Dowl. 
P.C.  331,  S.C.;  JTotton  v.  Abbott,  2  Dowl. 
PC.  215;  2  C.  &  M.  150;  and  Gladstone  v. 
Hewitt,  1  C.  &  J.  565 ;  as  to  the  want  of  juris- 
diction  of  the  sheriff;  and  upon  Lawrence  v. 
fTdcock,  1 1  Ad.  &.  El.  941 ;  8  Dowl.  P.  C.  C81. 
S.  C;  and  H^'iiion  and  ^jfe  v.  Thotpe,  6  JVl. 
&  W.  721,  upon  the  objection  taken  by  Bompus 
as  to  the  consent  of  the  defendant. 

Tindal,  C.  J. — 1  feel  no  hesitation  in  saying, 
that  as  at  present  advised,  I  think  that  this 
case  falls  within  the  writ  of  trUl  act.  The 
words  of  the  17th  section  of  that  statute  are 
not  limited  to  actions  of  debt  only,  but  extend 
to  dpmands  substantially  of  that  nature ;  and 
we  know  very  well  that  detinue  is  an  action  on 
a  contract,  and  comes  within  the  class  of 
actions  called  actions  of  contract,  and  not 
within  that  class  called  actions  of  tort.  The 
writ  is  to  recover  the  specific  chattel,  or  the 
value  thereof,  which  sounds  rather  in  contract 
than  in  tort;  and  the  very  circumstance  that 
debt  and  detinue  may  he  joined  in  the  same 
declaration  (2  Saund.  1176).  distinctly  points 
to  the  same  result.  The  old  form  of  the  writ 
in  debt,  was  not  only  debet  but  detinet;  but  in 
actions  by  or  against  executors,  they  left  out 
the  debet,  and  inserted  the  detinet  only.   There- 
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fore,  it  teems  to  me,  that  «8  the  sum  at  which 
the  chattel  in  this  case  is  valued  is  under  20/. 
and  as  it  is  virtuitlly  and  substantially  contract, 
and  if  not  debt,  as  near  to  it  as  may  'he,  I  think 
that  the  action  of  detinue  is  within  the  statute. 
If  the  parties  are  dissatisfied  with  our  opinion, 
they  have  a  remedy  in  a  (Jourt  of  Error. 

€oitman,J, — 1  a^ree  that  if  this  ifds  error 
on  the  record,  it  could  not  be  waived  by  the 
consent  of  the  party;  but  that  questiou  does 
not  arise  here. 

Enkine,  J.,  and  Afaule.  J.,  concurred. 

Rule  discharged.— /fV/Arr  f .  AeedAam,  M.T. 
1841.    C.P. 


MISCELLANEA. 

TUB  OLD  OFFICIAL  LAW  REPORTS. 

"  It  is  difficult  to  ascertaiu  with  accuracy  the 
period  at  which  the  practice  of  reporting  the 
decisions  of  our  Courts  of  justice  first  had  its 
commencement.  It  seems  probable  that  it 
bei^an  in  the  reign  of  Edtvard  I.,  although 
there  are  no  reported  cases  of  that  King's 
reign  to  be  found  in  the  year-books.  A  few 
broken  cases  are  indeed  contained  in  Fitzher- 
bert's  Abridgment,  **  but,"  says  Sir  M.  Hale, 
**  we  have  no  successive  terms  or  years  thereof, 
but  only  ancient  manuscrips  perchance,  not 
runnuig  through  the  whole  time  of  this  King.*' 
iHisi.  of  the  C.  L.  p.  165.)  He  adds  that 
••  they  arc  very  good  but  very  brief."  From 
the  commencement  of  the  reign  of  Edward  II. 
to  that  of  Henry  VUI,  the  year-books  are  con- 
tinued in  a  tolerably  regular  series.  Many 
scattered  cases  also,  which  are  not  to  be  met 
with  In  the  year-books,  may  be  found  in  the 
Abridgment  of  Fitiherbert,  who  must  have  de- 
rived them  from  coUectious  of  repons  which 
have  now  perished. 

*'  Before  the  printing  of  the  year-books,  an 
acquaintance  with  reported  decisions  must  ne- 
cessarily have  been  very  coofine<l,  a  fact  which 
seems  to  be  proved  by  the  mode  of  argument 
observed  at  the  bar,  during  the  early  period  of 
onr  law.  'The  ancient  order  of  argument  by 
our  sergeants  and  apprentices,'  savs  Sir  Edward 
Coke, '  at  the  bar  is  altogether  altered.  They 
never  cited  any  book,  case,  or  authority,  in 
particular  as  '//  is  holden  in  40  £H,  3,'  Sfc.  but 
'  est  tenui  ou  agree  in  nre  iiuree,  ou  est  te/ius 
aHjudge  in  termee^  or  such  like,  which  order 
yet  remains  at  moots  at  the  bar  in  the  Inner 
Temple  to  this  day.'  {Preface  to  10 Rep.  xii.  Sr9 
nUo  Selden'i  Dissrriations  on  F/eta,  p.  212  of 
the  tranthiwn.)  Mr.  Reeves  does  not  appear 
to  have  been  aware  that  this  was  the  customary 
mode  at  that  period  of  supporting  by  authori- 
ties an  argument  in  <  oun,  and  has  supposed 
that  in  the  reign  of  Edward  3.  there  did  not 
exut  reports  possessing  sufficient  authority  to 
be  cited  in  Court.  *  There  were  certaiuly,'  he 
observes  *  no  reports  of  establiched  and  general 
credit;  otherwise  it  is  not  easy  to  imagine 
why  no  a^adications  are  vouched  for  what  is 
laid  down  aa  law  in  the  year-books  of  that 
reign.    (Edw.  30     According  to  the  form  of 


these  reports  everything  is  to  be  taken  on  the 
bare  authority  of  the  person  pronouncing  it.' 
(.Hist,  of  the  Ltne,  v.  3,  p.  150.) 

'*  Great  obscurity  prevails  with  regard  to 
the  persons  who  reported  the  decisions  which 
are  to  be  found  in  the  year  books.  The  com- 
monly received  opinion  is,  that  certain  officers 
of  the  Court  were  employed  for  this  purpose, 
an  opinion  sanctioned  by  C.  B.  Gilbert: 
'A^illiaui  the  Conqueror,'  he  observes,  'to 
make  the  Norman  tongue  current,  ordained 
that  the  ploAf lines  in  the  Courts  of  Justice 
should  be  m  French,  and  afterwards  they  were 
entered  on  record  by  the  prothonotary  in  Latin, 
that  being  a  dead  ianguoge  and  subject  to  no 
variaiinn;  the  French  continued  till  Hilary, 
36  Ed.  3;  then,  by  the  statute  36  Edw.  3, 
c.  15,  it  was  aboliAlted,  but  the  pleadings 
continued  to  be  in  Lutio,  but  the  protho- 
notaries  being  used  to  make  notes  in  French, 
still  continued  the  ol>l  way,  it  being  a  language 
much  shorter  and  more  expeditious  to  take 
notes ;  of  these  nre  composed  the  year-books.' 
{Gilb.  Hist,  of  the  Common  Pleas,  p.  46.)  Sir 
William  Blackstone  gives  a  similar  atfcount,  in- 
forming us  that  the  reports  *  were  taken  by  the 
prothonotaries  or  chief  scribes  of  the  Court, 
at  the  expense  of  the  Crown,  and  published 
annually,  whence  they  are  known  under  the 
denominHtion  of  the  year>books.'  {Comment, 
V.  i*  p.  72.)  *  The  most  ancient  compilations 
of  this  sort,'  says  Mr.  Douglas,  'were  the 
work  of  persons  specially  appointed  for  the 
purpose.  In  what  particular  manner  they  ex* 
ercised  their  function,  how  far  the  Courts  an* 
perintended,  or  the  judges  assisted  or  revised 
their  labours,  no  where  appears,  and  indeed 
every  thing  relating  to  them  is  involved  in  so 
much  obscurity,  th^t  I  believe  their  very  nsmea 
are  unknown.'  Pref.  to  DougMs  Rep  p.  2.) 
This  does  not  appear  to  be  quite  correct.  In 
the  preface  to  the  first  volume  oi  the  last 
edition  of  the  year-book,  (sometimes  called 
Maynard's  Edward  2,)  it  is  sUted  that  *  Mr. 
Selden,  to  whom  knowledge  of  this  kind  was 
familiar,  doth,  out  of  a  copy,  which  he 
used,  give  us  the  name  of  the  compiler  of 
this  work,  to  wit,  Richard  de  Winchedon, 
who  lived  in  the  times  in  which  the  cases 
here  reported  were  acMudged.  The  passage 
in  Sehlen,  may  be  found  in  his  disser- 
tation annexed  to  Fleta,  and  is  as  follows^ — 
**  What  we  have  related  concerning  the  use  of 
the  Imperial  La%v,  in  the  above  age,  is  likewise 
confirmed  by  what  occurs  in  the  law  annals  of 
King  Edward  2,  most  beautifully  transcribed 
from  the  manuscript  of  Richard  deWinchedon, 
who  lived  at  that  time,  and  was  in  all  appear- 
a  nee  the  first  compiler  of  them.'  (  Dissertation, 
/>.  21 1,  of  the  trantlf/tion.)  Again,  in  the  year- 
books, at  the  end  of  one  of  the  terms,  we  find 
the  following  passage,  '  Icyfinessent  les  Re» 
ports  deM.  Horeiroode.'  It  appears  also  that 
in  Dyer's  time  there  were  a  number  of  manu- 
script reports  extant,  which,  as  Mr.  Vaillant 
tells  us,  (jee  his  Preface  to  Dyer*t  Reports,) 
were  well  known  at  that  time  by  the  names  of 
Tanfield,  Warbertun,  Harper,  Turner,  Randal, 
Mason,  and  Rhodes.    It  is  probable  (hat  some 
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of  these  persons  were  the  Annaii^U,  or  com- 
pilers of  the  year-books. 

"  With  resfard  to  the  number  of  these  official 
reporters  they  are  supposed  by  Plowden  to  have 
beea  four,  who  received  an  annual  stipend 
from  the  king.  {Pre/ace  to  PlmodefCi  Rep, 
p.  iv.) 

*'  There  is  some  doubt  as  to  the  period  when 
the  official  reporters  discontinued  their  labours. 
The  cases  in  the  year-books  extend  to  the 
28  Hen.  8 ;  but  Sir  £divard  Coke,  in  the  pre- 
face to  3  Rep.  says  :  '  to  return  a^in  to  those 
j^ve  and  learned  reoorters  of  the  laws  in 
former  limes,  who  (as  I  take  it)  about  the  end 
of  the  rei^n  of  K.  Henry  7*  ceased,  between 
which,  and  the  cases  reported  in  the  reifi^n  of 
Hen.  8,  you  may  observe  no  small  difference : 
so  as  about  the  end  of  the  reign  of  Henry  7» 
it  was  thought  by  the  sages  of  the  law  that  at 
that  time  the  reports  of  the  law  were  suf- 
ficient &c.'  Mr.  Douglas  places  the  dis- 
continuance of  official  reports  at  the  beginning 
of  the  reign  of  Henry  8,  {^Preface  to  Rep,  p.  iii.) 
and  in  the  preface  to  5  Mod.  (p.  vi.)  we  meet 
with  the  following  remarks.  '  After  the  first 
twelve  years  of  the  reign  of  Henry  8,  this 
method  was  discontinued.  It  is  true  there 
are  some  cases  from  that  time  to  the  twenty- 
seventh  year  of  Henry  8,  which  are  bound  up 
with  the  year-books ;  but  Mr.  Fleetwood  tells 
ns  they  are  collected  with  so  little  judgment 
that  he  did  not  think  them  worthy  to  be  placed 
in  the  tables  which  he  made  of  those  books, 
and  therefore  composed  a  table  of  them  by 
Itself.'^ 

[From  RoicoeU  fTeitminiier  ffnii.^ 


THK  CHRISTIAN  HIGH  COURTS. 

"  It  is  the  glory  of  the  Christian  constitntion, 
that  its  Author  and  Head  is  the  Spirit  of  Truth, 
essential  Reason  as  well  as  absolute  and  incom* 
prehensible  Will.  Like  a  just  monarch,  he 
refers  even  his  own  causes  to  the  judgment  of 
his  high  courto.  He  has  his  iCing'$  Bench  in 
the  reason.  His  Court  of  Equity  in  the  con- 
science ;  that,  the  representative  of  His  majesty 
and  universal  justice;  this,  the  nearest  to  the 
King^s  heart,  and  the  dispenser  of  his  particular 
decrees.  He  has  likewise  his  Court  of  Common 
PleQM  in  the  understanding,  his  Court  of  £^4f- 
ehequer  in  the  prudence.  The  laws  are  his 
laws :  and  though  by  signs  and  miracles  he 
has  mercifullv  condescended  to  interline  here 
aad  there  with  his  own  hand  the  great  statute- 
booky  which  he  has  dictated  to  bis  amanuensis. 
Nature  ;  yet  has  he  been  graciously  pleased  to 
forbid  our  receiving  as  the  King's  mandates 
aught  that  is  not  stamped  with  the  Great  Seal 
of  the  conscience,  and  countersigned  by 
reason.'' 

CoierUgre's  AOt  to  Reflection. 
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Middlesex — Claridge  v.  Latrade 
York — ^The  Manchester  and  Leeds  Railway  Com- 
paay  v.  Pawcett 

//OoryTVm,  1841. 

Middlesex — Hellewell  v.  Dearman  and  another 

„         De  Villa  v.  Val  M«rino 
London— Fuller  v.  Wilson 

„        Brooks  and  another  v.  Macleod  ^ 

„        Jiickson  and  another  v.  Thompson 
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and  others 
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Warwick— >Cooper  v.  Blick  and  others 
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Gongh 
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V.  Francis 
Carnarvon— Roberts  v.  Jones 
Denbigh — Williams,  clerk  v.  Haghes  and  others 
Monmouth^Morgan,  Bart.  v.  Powell 

„  Grover  v.  Price 

Hereford— Bridges,  Bart.  v.  Lewis 
Worcester— Doc  d.  Evans  v.  Page 
Stafford — Blagg  v.  Appleby 
Comwall<«-Ro8COrIa  v.  Tliomas 

„         Collins  V.  Horrell  the  younger 
„         Wallis  V.  Prean  and  another 
.,  Edmonds  v.  Same 

Wilts— Ogilvie  v,  Dallimore 
Devon — Atkinson  v.  Raleigh  and  others 
»>        The  ^iieen  v.  J.  Ames  and  another 
„        Fmsent  v.  Knox 
Somerset— Doe  d.  Parslev  and  others  v.  Day 
„  Laver  v.  Hawkins 

Doe  d.  Goodlands  v.  Franklin 
Hants— Mant  v.  Collins  and  another 
Cambridge— Barley  V.  Sandle  and  others 
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Bedford— >Doe  d.  Crawley,  Esq.  r.  Williamson  and 

otbera 
Suffblk— Doe  d.  l*ye  r.  Bramwbite 

„        Denny  v.  Clarke 
Norwich — Stannard  ▼.  Bush 
York— Doe  d.  Metcalfe  of  Ivelett  r.  Metcalfe  of 
Thwaite 
,,      King  r.  Proetor 

„      The  Queen  r.  W.  E.  Scott  and  another 
Lancaster — Munn  and  others  v.  Negroponte 

,,  Catterali  y.  Ken  yon  and  wife 

Durham — Hedley  v.  Bniahridge 

TrhUty  Term,  \M\, 

Middlesex — Coats  &  another  r.  Chaplin  &  another 

„  Jones  v»  Clarke 

London — Crotty  v.  Price  and  another 

„        Rowland  r.  Blakesley  and  others 

„        Green  t.  Steer 

„        Hey  V.  Wychc 

Michadmai  Tftm,  1841. 

Mi4dlesez— Tribe  t.  Whicher 
„  Metcale  v.  Fowler 

,,  Carter  r.  James 

y,  Smythies  v.  Southall  and  another 

„  Gardner  v.  McMahon 

,,  Thomas  t.  Reece 

London — Chapman,  one  of  the  public  officers,  &c. 
▼.  White  acd  others 
„        Boncherv.  Murray 
„        Hay  ward  t.  Heffer  and  another 
Churchill  ▼.  Bertrand 
York — Moor  and  another,  churchwardens,  Ac.  ▼. 
Cook  the  younger 
„      Same  v.  Cook  the  younger 
,,      Thompson  y.  Mauleverer 
„       Carr  v.  Foster  and  others 
„      Jaques  ▼.  Mackie 

„      Doe  dem.  Robinson  and  others  r.  Hird  and 
Another 
Lancaster^Bateman  and  others  r.  Pinder 

„  Morris  r.  The  Preston  Railway  Har- 

bour Dock  Company 
Cambridge**Doc  r.  Pope 

„  Doe  d.  Stobbing  v.  Crowden 

,,  Peyton,  clerk  v,  Watson 

Norfolk — Martins  v.  Upcber,  Esq.  and  another 
.  Stafford — Bourne  v,  Alcock 
Oxford — Hardy  v.  Stone  &  another,  administrators 
Monmouth — Be^an  v.  Gething  and  others 
Surrey — Doc  d.  Watton  v.  Pen  fold 
,,        Lamb,  executrix  ▼.  Gibbons 
„        Doe  d.  Levy  r  Home 
„        Hodgkinson,  Gent  ▼.  Wyatt 
,,        Renno  v.  Bennett 
Doe  d.  Levy  v.  Alcock  aud  others 
Sussex — Whittington  v.  Boxall  and  others 

„        Edwards  v.  Gilbert  and  others 
Essex — Dawson  v.  Dacre,  clerk  to  trustees,  &c. 

„       Mc  lotosh  V.  New  College 
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Radnor — Lewis  v.  Meredith 
Glamorgan— The  Queen  v.  The  Mayor,  Aldermen, 
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Leicester — Goddard  and  another  v.  Ingram  &  ano. 
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y,         Wolseley  and  another  v.  Cox 
„  Same  v.  Same 
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Devon — Vicery  v.  Reed 
<'         The  Queen  r.  The  Inhabitants  of  ChalU- 
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SPECIAL  PAPER. 
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•Archbp.  of  York  and  others  v.  TrafTord  &  others 

Howard  v.  Gosaett  and  others 

Coochand  another  r.  Goodmao 

Richards  v.  Dyke  and  another 

Chapman  v.  Beecham.     (In  repUain.) 

Garton  and  another  v.  Robinson 

*Jones  v.  Downman 

Stanley  and  another  v.  Beattie 

•Spry  Y.  Broomfield 

Spilsbury  and  anotlier  v.  Ctongh  and  another 

Vauglian  and  ux.  adminis.  y.  Morgan^  admx. 

Pegg  Y.  Miller 

Blumenthal  trading,  &c.  r,  Castellam  and  another 

Smith  Y.  Clinch 

Taylor  v.  Rolfe  and  others 

Same  v.  Moore 

•Doe  d.  Earl  of  Egremoat  v.  Helling* 

•Same  v.  Forward 

Jackson  v.  Magee 

Warren  v.  BuAhell 

Gibson  Y.  Iveson  aud  another 

Percival  and  others  v.  AUanson 

Burdekin  and  another,  assigeees,  &c.  y.  W.  Jones 

Ransford  and  others  v.  Bosanquet 

Williams  y.  Perkins  and  another 

Hunt  and  another,  assignees,  &c.  y.  Robina 

The  Birmingham,  Bristol  and  Thames  Jonctioa 
Railway  Company  y.  White 

Timbrell  v.  Cooper 

The  Scrireners*  /Company  y.  Brooking 

Tomsett  v.  Clifton  and  others 

•Ross  V.  Clifton  and  others 

Mcintosh  V.  Hamilton,  clerk 

Anderson  and  others  v.  Thornton 

Same  v.  Rees 

MinshawY.HUl 

Purton  Y.  Brooks 

Plume  V.  Hodson 

Templeton  v.  Chadwiek 

Jones  v.  Corbett 

Tbe  Mayor,  &c.,  GoTvynoB  of  St.  Bartholomew's 
Ht^spltal  V.  Flight 

Hellihgs,  clerk,  «c.  y.  Pratt  and  another,  esofs. 

Codriogton,  Bart.  y.  Gucleris 

Nathan  v.  Lloyd 

Townscnd  v.  Wilkin 

Hellyer  v.  Cott(»vIl,  executrix,  &c. 

S prigge  v.  Shuno .     (In  person.) 

Baynton  y.  Elliott 

The  Cheltenham  and  Great  Western  Union  Rail- 
way Company  v.  Daniel 

Stanley  v.  Hayes 

Wright  Y.  Watts 

Clarke  the  younger  y.  Jennings 

Sutton  Y.  Jabet 

Cammon  V^m. 

Rbmanbt  Pafer  o/Hiiary  Tirm,  bth  Vict.  1842. 

Enlarged  Rules, 

Bresler  v.  Jacobs— to  2d  day 

In  re  Blakey  and  Balfour^to  3d  day 

Walt,  jun.  v.  Cobb— to  5th  day 

Crosby  y.  Betts— ditto 

Collis  Y.  Groom— to  7th  day 

New  Trial  of  Easier  Term,  1840. 
Middlesex — Crane  y.  Price  and  others 
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Ifew  TrMo/XnekaefnUtt  Term,  1840. 
Cambridge! — Xmn  r.  Mann 

New  Trial  of  Hilary  Tirm  last. 
London — Devauz  v.  HHl 

Jf/ew  Trials  o/Eatt^  Term  last, 
Middlesex— Govs  and  and  anotlier,  assignees  v. 

London — Perry  r.  Watts 
„        Stevart  t.  Steele 

New  Trial  of  Trinity  Term  last. 

London-^Parkes  r.  Great  Western  Railwav  Com- 
pany. 

New  Trials  of  Michaelmas  Term  last, 
Middleaex--iJuberl  v.  Turner  and  others 
9,  Gibson  and  another  v.  Brand 

9,  Same  v.  Same 

„  Cassidy  y.  Kent 

,t  Learmouth  y.  Lamb. 

London — Mc.  Langlilin  v.  Pryor 

,•        Bell,  public  officer  &c.  y.  Gardiner 
„        Callendar  y.  DHtrich 
Herts— Gibson  y.  Mnskett 
Salop — Eyans  y.  Pratt 
Berks — Rham  y.  Harding 
Deyon — (!Iutterbuck  y.  Coffin 
Liyerpool-^Brancker,  as^gnees  y.  Molyneux 

Cur.  Ad.  Vult. 
Bonsi  y.  Stnart 
Same  y.  Same 
Shepherd  y.  Pybus 
Doe  (Parker)  y.  Thomas 
Weld  y.  Ward,  clerk 
Shoobridge  y.  Same 
Paddock  y.  Forrester 
Same  y.  Same 

Ayleshnry  Railway  Company  y.  Mount 
Collyer  y.  Stenaett 
Alexander  and  another  t.  Borchfield 

DEMURRER  PAPER 
Of  Hilary  Term,  1842. 
Toeaday  11th  Jan.   ) 

Wedaeaday     12th  /    Afoiimu  ^  Jtnsi  of 

Thursday         13th  (  Jm^mtHt, 

Friday  Uth  J 

Saturday  15th 

Monday  17tb 

Tuesday  18th 

Wed  nesday     1 9th — Special  Argtiments 
Home  y.  Booth,  Bart,  and  anuther 
Belcher,  assignee  y.  Cspper  and  others 
Bell,  pnUic  officer,  &c.  y.  Tnckett 
Togman  y.  Hopkins  and  another 
Cotton  y.  Walsh 

Skinner,  secretary,  dEC.  y.  Lambert 
Wilkina  y.  Boutohar  and  another 
Sxson  y.  Kidman 
Crimson  y.  Fell,  clerk 
Gledstanes  y.  Earl  of  Sandwich  and  another 
Sturteyant  y.  Ford 

Sanderson  and  others  y.  Coltman  and  another 
Lloyd  and  others  y.  Same 
Matthew  y.  Dayies,  administratrix 
Bradbee  y.  Christ's  Hospital 
Same  y.  Same 
Thursday        20th  Jan. 
Friday  2UtrSpecial  Arguments 

Saturday         22d 

Mcmday  2iih'^Speeial  Arguments 

Tuesday  25fh 


Wednesday      2Mk^Speeiai  Arguments 
Thursday         27th 
Friday  28th 

Saturday         29th 
Monday  ilBlr^Ensl  of  Term 


FEREMPTORV  PAPER 

roa   MONDAY,   THE    12TH  JANUARY,  1842. 

To  be  tskeo  at  the  Sitting  of  the  Court.  \i 
Ricketto  y.  Nash  " 

Paragreen  and  another  y.  Whiteiock 
Swinburne  y.  Taylor  and  another 
Cooxe  y.  Neumegen 
White  y.  Eilwards 
Dnnn  y.  Warlters 
Jones  and  another  y.  Williams  and  others 


SPECIAL  PAPER. 

«BMAMS1^  VROM  MICHASLMAS  TERM,  1841. 

For  Jtulgment, 

Sorsbie  and  others  y.  Park 

„,v.    ....  {aeard22dNos,.\Ul.) 

Whitehead  and  others  y.  Anderson 

{Heard '27th  Nov.  1811) 
Whitehead  and  others  y.  Walker 

(Hetmi27thNw,  1841) 

Far  Argument. 

Bridge  y.  Bowen  and  another 

NEW  TRIAL  PAPER 

rOR  HILARY  TBRM,  1642. 

Far  Judgment. 
Moved  Easter  Term,  1841. 
Durham— ^alUs  y.  Harrison 

{Htard 27th  May,  18i\) 
Moved  Michaelmas  Term,  1841. 
Middleaax^Daly  y.  Thompson 

{Heard  \2th  Nov.  1841) 

London— ^Walker  y.  Rostron       {Heard  18M  Nov.) 

„        Fyson,  administratrix,  &c.  y.  Chambers 

{Heard  27id  Nov). 

„         Rodwcll  y.  Phillips         {Heard  2.V  Nov.) 

Lincoln — Holmes  v.  Poole  {Heard  Ut  Dec.) 

Exeter— >Fur8don«  executrix,  &c.  y.  Clogg 

{Heard  2d  Dee.) 
York — Rawdon  and   another,  assignees,  d^c.  y. 
Wentworth  and  another         {Heard  Ath  Dec.) 
For  Argument. 
Moved  Miehaelutas  Term,  1841. 
London— Gibbs  y.  Pike  and  another 
„        Watling  y.  Dewey 
„        Oliver  and  wife  y.  Osbane,  executors, 

&c.  (on  affidavits) 
„        Nicholson  and  another  y.  Hood 
"        Hott  &  another  y.  Maslin  (on  affidavits) 
Newtown ^Fauntleroy  y.  Jones 
Chester — Doe  y.  Raynes 

,,        HlnchclifTe  y.  Armistead 
Yoiic — Jewison  y.  Dyson 
„    Russell  and  others,  assignees,  dtc.  y.  Bell  and 

another 
„    Olaye  y.  Wentworth 
Lanoastii^-Lane,  assig.,  &c.  y.  Parkea  &  Davies. 

(  Ja  affidavits.) 
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Cause  Lists,  H.  21,  l842.-'8iitimgs,^Sditor^s  Letter  Bo». 


,,         Doe  d.  Hugbes  r.  Jones 
„  Hoyle  V.  Coupe 

Liver  pool — Harris  r.  Birch 

y,  Ockleston  and  others  v.  Roome 

,,  Mitcbeoer  and  another  r.  Richardson 

,,  Walker  &  others  ▼.  Jackson  &  others 

,,  Hnrdman  and  others  ▼.  Bellbouse 

„  Brooks  and  others  v.  Mitchell 

,,  Johnson  and  others  v.  Macdonald 

Hertford — Reid  r.  Burton 
Chelmsfbrd— Simmons  ▼.  Scott 
Surrey— Flint  and  another  v.  Walker 

"        Todd  and  another  y.  Cmly  and  another 
Cardiff— Jones  ▼.  The  LlaoeUy  Railway  and  Dock 
Company.    {To  increase  damage*  to  200L) 
9,        Ditto  ditto 

{To  arrest  Judgment  for  plamiif) 
.,        Verity  v.  Williams  and  others 
„        Thomas  r.  Jones 
Carmarthen— Daries  y.  Waters  and  others 
Pembroke — ^Strattoo  r.  Laws  and  others 

'<         Phillips  and  another  v.  l)e  Rutzen 
and  ux. 
Moved  after  the  ith  day  of  MtchaelmaM  Term,  1841. 
Middlesex— Smout  r.  llbery 


The  causes  in  the  list  for  each  of  the  above 
sittiog  days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  adjourraeht  on  the 
days  folio iving  each  of  such  sitting  days. 

On  Wednesday  the  2d  February,  in  London, 
no  causes  will  be  tried,  but  the  Court  will  ad- 
journ to  a  future  day. 


COMMON  LAW  SITTINGS, 
In  and  after  Hilary  Term,  1842. 

€ivMxCt  Senc^. 
In  Term. 

BIIDDLBSEX.  |  LONDON. 

Wednesday. . .  Jan.  12    Saturday Jan.  29 

Saturday 15 

Friday .281 

J/ier  Term. 

Tuesday Feb.  Ist  I  Wednesday    Feb.  2nd 

I     (To  adjourn  only) 

The  Court  will  sit  at  eleven  o'clock  in  Term, 
in  Middlesex  ;  at  tweWe  in  London ;  and  in 
both  at  half-past  nine  after  Term. 

Lonir  causes  will  be  postponed  from  the 
I2lh  and  16th  of  January  to  the  Ul  of  Feb- 
ruary ;  and  all  other  causes  on  the  lisu  for 
the  I2ih  and  15th  of  January,  will  be  taken 
from  day  to  day  until  they  are  tried. 

Undefended  causes  only  will  be  taken  on 
the  28th  of  January.  ,  ,     ^  ^ 

Short  defended  as  well  as  undefended  causes 
entered  for  the  silting  on  January  29ih,  will 
l>e  tried  on  that  day,  if  the  plaintiffs  wish  it, 
unless  there  be  a  satisfactory  affidavit  of  meriu. 

Causes  standing  over  with  judgment  of  the 
Terra  in  Middlesex,  will  be  taken  on  the  Ist 
of  February. 

Couiinon  9lcaif- 
In  Term. 

UIDDLB8BX.  I  LONDON. 

Wednesday . .  .Jan.  19    Friday Jan.  21 

Wednesday 26  |  Friday 28 

After  Term. 

MIDDLEBBX.  I  LONDON. 

Tuesday Feb.  I  |  Wednesday . . .  .Feb.  2 

The  Court  will  sit  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at 
half.past  nine  precisely  on  each  of  the  days 
after  Term. 


THE  EDITOR'S  LETTER  BOX. 

Although  we  abridge  the  reports  of  cases  as 
much  as  practicable,  in  order  to  make  room 
for  their  earliest  possible  appearance,  we  are 
aware  that  occasionally  it  will  be  requisite  to 
go  into  details ;  and  we  shall  be  glad  to  look  at 
the  short-hand  writers'  notes  of  the  judgments 
referred  to,  in'order  to  determine  whether  the 
cases  are  worthy  of  being  treated. more  at  large. 

In  the  case  stated  at  p.  144,  ante,  of  an  at- 
torney who  omitted  to  renew  his  certificate, 
on  or  before  the  16th  Z>^crjn6^,  it  should  hafe 
been  stated  that  a  re-admission  was  necessary 
unless  be  renewed  it  before  the  15th  Noeemher^ 
if  on  that  day  the  year  expired,  during  which 
he  had  no  certificate. 

We  are  Informed  that  the  case  of  Green  r. 
Murray,  reported  p.  172,  ante,  was  a  special 
jury  cause  tried  at  Guildhall,  on  the  22nd  De* 
cember,  and  not  a  question  before  the  Court  of 
Queen's  Bench  at  Westminster.  We  are  glad 
to  find  that  the  grounds  of  the  nonsuit  are 
set  forth  accurately,  both  in  respect  of  the 
arguments  and  the  decision  of  Lord  Denman. 
We  are  obliged  for  the  note  we  have  received. 

The  6  Geo.  4,  c.  41,  s.  \,  repeals  all  stamp 
duties  on  bills  of  sale,  or  mor^^es  of  a  ship; 
and  we  are  not  aware  of  any  case  limiting  this 
repeal  where  there  is  a  covenant  to  repay  the 
mortgage  money  on  a  certun  day.  ^ 

Some  cases  have  been  sent  us,  which,  though 
involving  questions  of  law  or  practice,  are  too 
long  to  be  inserted.  We  wsh  our  corres- 
pondents would  put  their  poinU  concisely,  and 
we  might  then  find  early  space  for  them. 

"  An  old  subscriber"  inquires^  whether  judg- 
ments  and  decrees  of  the  Superior  Courts  of 
law  in  England,  can  be  transferred  to,  and  be 
made  records  of  the  corresponding  CourU  in 
Ireland,  and  vice  vend. 

On  the  question  oi  apprentice  premium,  at  p. 
136,  ••Juvenis"  refers  to  the  8  Anne,  c.  9, 
8. 39,  and  the  cases  of  Rex  v.  Cadley,  \  B.  &  A. 
477  I  R^^  V.  Yarmouth,  S.  C.  379;  Say.  109, 
S.  P. ;  Baxter  v.  Faulam,  I  Wils.  129. 

In  the  list  of  Perpetual  Commissioners  at 
Manchester,  stated  in  the  Legal  Almanac,  the 
name  of  Mr.  Thomas  Potter  is  omitted. 

In  order  to  complete  the  reports  of  cases  up 
to  the  present  time,  and  msKe  room  for  the 
Cause  Lists,  and  to  dispose  of  the  arrears  of 
correspondence,  we  have  this  week  printed  a 
double  number. 

^3F  '^^  Legal  Almanac^  Remembrancer, 
and  Diary,  for  1842,  just  published,  price  4#., 
may  also  be  had  interleaved,  aflfording  room 
for  attendances,  &c.  price  6f • 
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SATURDAY,  JANUARY  16,  1842. 


**  Quod  BUiglt  ad  nm 
Pertinetf  et  ncsdre  malnm  est,  agituntts. 


HORAT, 


LETl'ERS 

Prom  Mr.  Ambrose  Harcourt,  Sti7^ 
DBNT  AT  Law,  to  Mr.  Thomas  Prin- 
GLS,  OF  Trinity  Hall,  Cambriogb. 


LkTTBB  U. 

Dear  Pringley 

I  continue  hard  at  work  at  Bamab/s^ 
atudying'the  art  of  well  pleading,  and  like 
it  mach.  I  spend  all  my  time  eitker  here 
or  there,  except  that  I  take  a  walk  before 
dinner.  I  am  quite  satisfied,  that  if  you 
wish  to  learn  pleading  yon  most  give  your 
whole  attention,  and  not  go  knee-deep  into 
the  matter.  I  find  the  practice  the  dryest 
part  of  the  business ;  and  yet  I  see  it  is 
absolutely  necessary  to  understand  it  before 
I  can  at  all  comprehend  with  clearness 
the  subsequent  parts  of  the  suit ;  so  to  it  I 
hare  gone  ding-dong.  I  have  got  one 
thing  in  my  favour  at  Bamaby's.  We  are 
only  three  of  us :  one  a  regular  working  man, 
and  one  a  very  idle  one.  The  working 
man  is  fresh  from  an  attorney's  ofiice,  and 
intends  to  take  that  branch,  and  is  toler- 
ably well  informed  already  as  to  process, 
and  so  on.  His  name  is  Dyer,  and  is  a 
quiet  pains-taking  fellow.  WeU,  I  meet 
him  every  morning  at  Bamaby's  at  half- 
XMwt  nine  o'clock,  and  we  read  a  Uttle  Tidd 
to  give  us  an  appetite  for  the  work  of  the 
day.  I  find  I  cannot  stand  much,  but  by 
little  and  little,  I  trust  to  master  the  great 
Titydes,  for  whom,  I  must  say,  I  have  a 
great  veneration.  In  the  course  of  the  day 
I  read  a  chapter,  or  portion  of  a  chapter,  on 
the  same  subject  I  have  read  in  the 
morning,  in  a  modem  and  very  good  book 
of  practice  by  Mr.  Lush ;  and  I  really  feel 
an  interest  in  the  subject.  About  twelve, 
in  strolls  our  friend  the  idle  man,  Brandon 
VOL.  xxiii.     NO.  697. 


by  name,  who  tells  us  the  news,  reads  the 
newspaper,  copies  a  precedent,  and  fills  up 
a  money  count,  and,  walking  oflf  at  four, 
never  again  makes  his  appearance.  He 
is  no  lawyer,  certainly,  but  has  the  prettiest 
waistcoats  in  the  world. 

Thus  I  spend  my  day.  I  get  up  these 
dark  mornings  about  seven,  and  am  dressed 
in  about  an  hour.  By  the  bye,  I  continue 
my  sponge  bath  in  spite  of  the  ccld  weather ; 
then  read  about  half  an  hour,  chiefly  re- 
freshing myself  on  what  I  have  done  the 
preceding  day.  I  breakfast  at  nine,  not 
heavily,  but  still  nature  must  be  sustained. 
I  am  at  Bamaby's,  as  I  have  told  you,  at 
half-past  nine,  and  work  away  with  Dyer 
at  Ticld  for  an  hour ;  and  then  our  worthy 
master  comes  in  with  the  business  of  the 
day.  Dyer  gets  the  heaviest  things,  which 
is  all  right ;  I  get  an  easy  declaration,  or  a 
common-place  plea  or  two,  and  we  generally 
have  II  little  pleasant,  cheerful  chat;  for  1 
must  say  Barnaby  is  rather  fond  of  gossip. 
We  then  do  our  best,  and  Bamaby  almost 
always  settles  our  drafts  with  us  in  his  own 
room.  This  is  the  most  useful  part  of  the 
day.  It  is  pleasant  to  see  him  take  up  the 
instructions,  at  once  discard  what  is  not 
necessary,  ponder  a  little  on  some  doubtful 
points,  pulling  down  a  book  or  two,  and 
then  weave  into  the  pleading  all  that  should 
be  stated.  He  never  strikes  out  or  alters  a 
word  without  telling  you  why,  and  his  rea- 
sons are  generally  conclusive.  SometimcF, 
in  the  kindest  manner,  he  will  ask  you  to 
draw  the  pleading  over  again,  but  he  gene- 
rally makes  your  first  draft  serve  the  pur- 
pose. If  the  pleading  be  in  the  smallest 
degree  special,  I  always  make  a  precedent 
of  it  after  it  is  settled.  This  I  find  very 
useful  indeed,  and  shall  thus  gradually  col- 
lect a  body  of  pleadings,  the  reasons  and 
groundwork  of  which  are  all  familiar  to  me. 
P 
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Letters  from  a  Student,-^  Estoppel  by  Recitals, 


It  is  indeed  a  great  mistake,  I  am  satisfied, 
to  neglect  the  copying  of  precedents ;  the 
copying  them  alone  without  any  practice, 
and  without  reading  will  do  but  httle;  but, 
thus  accompanied,  precedent  copying  is  very 
useful;  it  makefc  as  famitiaT  1  find,  with 
legal  phraseology,  and  modes  of  expres- 
sion. I  begin  now  to  think,  so  far  as 
legal  documents  are  concerned,  in  the 
lingua  franca  of  the  Temple.  Nothing  ha- 
bituates the  mind  so  much  to  this,  as  the 
judicious  copying  of  precedents.  In  send- 
ing you  these  remarks,  I  find  myself  invo- 
luntarily using  Barnaby's  language,  and  do 
not  consider  this  as  my  advice,  but  his. 
After  dinner,  I  generally  return  to  his 
chambers,  or  read  in  my  own.  I  here  ge- 
nerally confine  myself  to  law,  and  am  now 
hard  at  work  on  Selwyn's  Nisi  Prius,  <rf 
which  there  is  a  new  edition  (the  10th) 
just  out,  dedicated  thus  '^Alberto  Principi 
Legum  Anglia  Sludioso.  Hoc  opvs  plus  quam 
XXX  annorum  laboribtts  ad  decimam  editionem 
perdvctnm  ipstus  Permissu  D,D,  D.  Guli- 
filmus  Selwyn  ;"  (so  that  the  prince  sets  us 
a  good  example.)  This  is  a  book  of  well- 
established  reputation,  and  forms  a  good 
relief  to  Tidd,  and  the  practical  labours  of 
the  day. 

You  asked  me  to  send  you  a  course  of 
preparatory  reading  for  a  pleader.  Bamaby 
recommends  as  follows  ;  first,  read  Black- 
'stone  throughout.     Then  take  the  most 
modem  edition,  (this  is  important,)   and 
.work  hard  at  Vol.   3.     Then  Stephens  on 
Pleading,  a  good  and  useful  book.  You  may 
then  safely  go  to  a  pleader,  and  adopt  the 
course  I  have  laid  down  in  this  letter,  with 
Tidd  and  Lush,  and  reading  a  good  work 
on  Nisi  Prius  Law  and  Evidence.    After 
Selwyn,  I  shall  take  Roscoe.     Phillips  on 
'  Evidence  we  read  together,  you  remember. 
Stnrkie,   in  three  thick  volumes,  is  more 
practical,  but  both  are  good.     These  works 
mastered,   and  accompanied  by  practice, 
will  go  far,  Bamaby  says,  to  make  a  fair 
pleader,  and  prepare  him  for  the  reports, 
where  he  will  find  the  rules  he  has  learnt 
apphed  to  the  actual  business  of  life.     He 
will  be  here  slow  to  receive  as  gospel  aU 
that  is  contained  in  the  arguments  of  coun- 
sel ;  but  he  will  see  from  them  the  forms 
'  and  manners  in  which  such  arguments  are 
prepared.     But  it  is  the  judgments  only,  I 
need  hardly  say,  that  are  to  be  reUed  on, 
and  even  these  depend  a  good  deal  on  the 
character  of  a  Judge;  but  tliis  latter  know- 
ledge can  only  be  acquired  by  degrees. 
There  are  two  ways  of  reading  the  Reports. 
You  may  read  backwards  or  forwards ;  that 

s,  you  may  begin  with  the  earlier  Reports, 


and  then  go  on  to  the  later,  or  vice  versd. 
Mr.  Bamaby  recommends  the  latter  mode,  as 
you  thus  more  easily  acquire  the  rules  of 
law  at  present  in  force  ;  but  there  are  con- 
fiietiag  opinions  as  to  this. 

I  .tovc  »ow  shown  you  how  I  pass  the 
day ;  I  have  only  to  add,  that  about  eleven 
I  go  to  bed,  and  am  soon — where  you  are, 
peitiaps^  after  reading  this— asleep. 
Your  s  truly, 

Ambrose  Hascovrt. 

Temple,  Jan.  Sth,  1842. 

ESTOPPEL  BY  RECITALS. 

Recitals  in  a  deed  as  to  a  particular  fact, 
will  operate  by  way  of  estoppel  so  far  as  the 
parties  to  the  deed  are  concerned,  but  they 
will  not  have  this  operation  so  far  as  a 
general  statement  is  concerned.     Shelley  v. 
IVHght,  WiUes,  9 ;  ReesY.  Lioyd,  Wightw. 
123;    Holmes  v.   Ailshie,    1   Madd.  551. 
Bat  as  against  third  parties,  recitals  oannot 
be  any  evidence  of  the  facts  contained  in 
them,  unless  possession  has  followed  and 
accompanied  the  matters  therein  recited; 
in  which  case  that  enjoyment  will  be  a  strong 
circumstance  to  prove  that  the  facta  wer^ 
actually  as  they  are  stated  to  be.  Per  Lord 
Giffordy  M.  R.,    Fort  v.   Clarke^   I  Russ. 
601 ;  see  also  Prosser  v.  Watts,  6  Miidd. 
59,     So  in  a  l&te  caae^  where  a  distinct 
statement  of  a  particular  fact  is  o&ade  in  the 
recital  of  a  bond  or  other  instmment  under 
seal,  and  a  contract  is  made  with  reference 
to  that  recital,  it  was  held,  as  between  the 
parties  to  that  instrument,  and  in  an  action 
upon  it,    not  competent  to    the  parties 
bound  to  deny  the  recital ;  and  a  redital  in 
an  instmment  not  under  seal,  may  be  auck 
as  to    be.  conclusive  to  the  same  extent. 
But  a  party  to  an  instmment  is  not  estopped 
in  an  action  by  another  party,  not  founded 
on  the  deed  and  wholly  collateral  to  it,  to 
dispute  the  facts  so  admitted ;  but  evidence 
of  the  circumstances  under  which  such  ad* 
mission  was  made  is  receivable  to  ahew  that 
the  admission  was  inconsideratdy  made^ 
and  is  not  entitled  to  weight  aa  proof  of 
the  fact  it  is  used  to  establish.     Lord  CMe 
says,  however,  speaking  of  estoppel*  "  nei- 
ther doth  a  reoitol  c(»id(nde,  beGauae  it  is  no 
direct  affirmation,"  Co.  Litt.  862,  b.     Bvl 
this  is  directly  disregarded  in  the  case  to 
which  we  allude^  as  Mr.  Baron  Pmrke  kya 
down  the  rules  we  have  cited  **  notwith- 
standing  what  Lord  Coke  aaya    on  tJie 
matter  of  recital  in  Coke  npon  Utt2etan» 
352,  b.''     His  Lordship  went  on  to  say* 
''  a  strong  instance  as  to  a  recital  in  a  deed 
is  found  in  the  case  of  Loimom  t.  IWacrr, 
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I  Adol.  &  fil.  662,  where  in  a  bond  to  se- 
cure the  payment  of  rent  under  a  lease 
stated,  it  was  recited  that  the  lease  was  at 
m  rent  of  170/.,  and  the  defendant  was 
estopped  from  pleading  that  it  was  140/. 
only,  and  that  such  amount  had  been  paid. 
So,  where  other  particular  facts  are  men- 
tioned in  a  condition  to  a  bond,  aa  that  the 
obligor  and  his  wife  should  appear,  the 
obligor  cannot  plead  that  he  appeared  him- 
self, and  deny  that  he  is  married,  in  an 
action  on  the  bond,  1  Roll.  Abr.  673.  AU 
^e  instances  given  in  Com.  Dig.  Estoppel, 
A.  2,  under  the  head  Estoppel,  by  matter 
of  writing  (except  one,  which  reli^  to  a 
release)  are  cases  of  estoppel  in  actions  on 
the  instrument  in  which  theadnussions  are 
contained.  By  his  contract  in  the  instru- 
ment itself,  a  party  is  assuredly  bound,  and 
must  Mill  it.  But  there  is  no  authority 
to  shew  that  a  party  to  an  instrument 
vould  be  estopped  in  an  action  by  the 
other  party  not  founded  on  the  deed  and 
wholly  collateral  to  it,  to  dispute  the  fiicts 
so  admitted,  though  the  redtak  would  cer- 
tainly be  etidence ;  for  instance,  in  another 
suit,  though  between  the  same  parties, 
wheie  a  <{uefltion  should  arise  whether  the 
plaintiff  held  at  a  rent  of  170/.  in  the  one 
dase,  or  was  married  in  the  other  case,  it 
could  not  be  held  that  the  recitals  in  the 
bond  were  oondusive  evidence  of  these 
ikcts.  Still  less  wocdd  matter  alleged  in 
the  instrument,  wholly  immaterial  to  the 
contract  tJienn  contained ;  as  for  instance, 
suppose  an  indentare  or  botid  to  contain 
asi  anneeessaiy  desciiptioa  of  one  of  the 
parties  as  ttsignee  of  a  bankrupt,  owrseer 
of  the  poor,  or  as  filling  any  other  charac- 
ter, it  could  not  be  contended  that  such 
statement  would  beconclunTe  on  the  other 
party  in  any  other  proceeding  between 
them.*'  Carpeatar  T.  BuUer^  8  Mee.  A  Wels. 
209. 


JUDGMEIWS,  SO  FAR  AS  THEY 
AFFECT  EEAL  PfiOPERTY. 


Tbb  law  of  judgments,  so  far  as  they 
affect  real  and  personal  property,  has  been 
considerably  altered  by  the  recent  statute 
of  the  1  «t  2  Vict.  c.  1 10.  The  object  of 
this  statute,  however,  was  not  to  repeal  the 
old  law,  but  to.  give  the  judgment  creditor, 
who  is  able  and  willing  to  avail  himself  of 
the  benefits  of  this  act,  moi«  effectual  re- 
medies against  the  property  of  his  debtor 
Chan  he  had  before  the  statute ;  and  inas- 
much-as  recourse  to  the  old  law  will  still 
be  ncoessaiy  in  a  vast  number  of  instances 


in  which  the  provisions  of  this  statute  will 
not  affect  purchasers,  it  is  proposed  to  con-' 
sider.  in  the.  first  place,  the  law  as  it  stands 
unaffected  by  the  1  &  2  Vict,  c  110;  and 
secondly,  the  effect  pf  judgments  upon  the 
lands  of  the  judgment  debtor,  where  the 
creditor  is  in  a  situation  to  avail  himself  of 
the  provisions  of  the  act. 

At  common  law,  the  goods  and  chattels 
of  the  debtor,  and  the  annual  profits  of  his 
lands  as  they  arose,  were  the  only  things 
which  could  be  taken  in  eicecution  in  per* 
sonal  actions.  3  Co.  11.  To  provide  a 
more  extensive  remedy  the  13th  of  £dw.  1, 
St.  1,  c.  18  (Westminster  2),  enacted  that . 
when  a  debt  was  recovered  or  adcnowledged, 
or  damages  awarded  in  the  King's  Courts, 
it  should  be  in  the  election  of  the  creditor 
to  have  a  writ  of  fieri/acias,  or  to  have  de- 
livered to  him  all  the  chattels  of  the  debtor 
(saving  only  hb  oxen  and  beasts  of  the 
plough)  and  the  one  lujf  of  his  land,  until 
the  debt  was  levied  upon  a  reasonable  ez« 
tent. 

In  pursuance  of  this  statute  a  new  writ 
of  execution  was  framedi^  called  a  writ  of 
tlegit,  and  upon  this  writ  the  sheriff  was  to 
impannel  a  jury  to  make  inquiry  of  all  tibe 
goods  and  chattels  of  the  debtor,  and  ta 
appraise  the  same,  and  to  make  the  same 
inquiry  as  to  his  real  property,  and  upon 
such  inquisition  to  deliver  all  the  goods  and 
chattels  and  a  moiety  of  the  lands  to  the 
creditor. 

Under  the  tenn  '*  land**  in  the  sta* 
tute«  the  general  freehold  property  of  tha 
debtor  which  he  held  in  severalty,  copar* 
cenary,  or  in  common,  and  all  rent-charges* 
impropriate  tithes,  and  lands  held  in  ancient 
demesne,  were  liaUe  to  be  extended.  If 
the  property  was  in  reversion,  and  was  sub* 
ject  to  a  rent,  the  creditor  was  entitled  to 
extend  a  moiety  of  the  reversion  and  a 
moiety  of  the  rent.    > 

An  estate  in  joint-tenancy  was  not  ex- 
tendible after  the  death  of  the  joint- 
tenant,  who  acknowledged  the  judgment; 
and  copyholds,  not  being  expressly  men- 
tioned in  the  statute,  could  not  be  token  in 
execution  oix)n  an  eiegii.  And  the  statute 
has  been  held  not  to  apply  to  advowsons  in 
gross,  because  they  were  incapable  of  divi- 
sion, and  could  yield  no  pecimiary  fruit; 
nor  to  glebe  land  or  die  profits  of  a  bene*- 
fice,  nor  to  rents  seek. 

Estates  tail  could  not  be  extended  so  as 
to  allect  the  issue  in  tafl;  and 'the  wife's 
lands  were  only  extendible  durmg  the 
coverture,  or  during  the  interest  of  the 
husband  after  his  wife's  death,  as  tenant  by 
the  curtesy.  P2 
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Upon  a  writ  oi  elegit  the  sberifP  might 
eitlier  deliver  a  moiety  of  a  term  of  years  to 
the  cognizee,  as  part  of  the  lands  and  tene- 
ments of  the  debtor,  or  sell  the  \('hole  term, 
as  part  of  his  personal  estate.  3  Bac.  Abr. 
380;  8  Co.  171. 

By  means  of  this  statute  a  judgment, 
>vhen  duly  entered  up,  became  a  lien  upon 
all  the  lands  which  the  debtor  had  at  the 
time,  and  upon  all  those  which  he  subse- 
quently acquired ;  and  no  subsequent  act  of 
the  debtor's,  not  even  an  alienation  for  a 
valuable  consideration  without  notice,  could 
avoid  it.     2  Cru.  Dig.  49. 

When  a  creditor  obtains  two  judgments 
of  different  terms,  he  is  entitled  on  the  one 
judgment  to  extend  one  moiety  of  the 
debtor's  lands,  and  on  the  other  judgment, 
a  moiety  of  that  which  remains  after  the 
first  extent.  Huyt  v.  Cogan,  Cro.  Eliz.  482. 
But  a  plaintiff  obtaining  two  judgments  of 
the  same  term,  can,  by  suing  out  two  elegit s 
at  the  same  time,  take  the  entirety  in  exe- 
cution. Attorney  General  v.  Andrew^  Hard. 
33.  And  it  has  been  decided  that  when 
two  elegits  are  issued  at  the  same  time 
upon  judgments  signed  in  the  same  term, 
the  sheriff  may  extend  on  each  an  entire 
moiety  of  the  defendant's  land,  though  the 
judgments  are  at  the  suit  of  different  plain- 
tiffs.    5  Bing.  Kep.  327. 

By  a  fiction  of  law  the  whole  term  is 
considered,  for  many  purposes,  as  but 
one  day ;  and  therefore  all  judgments  re- 
lated to  the  first  day  of  the  term  in 
which  they  had  been  given  or  acknowledg- 
ed. To  remedy  the  injury  which  resulted 
fjrom  this  doctrine  to  purchasers,  who  were 
often,  in  consequence,  affected  by  judg- 
ments obtained  after  their  conveyances  had 
been  executed,  it  was  enacted  by  the  14  th 
and  15th  sections  of  the  Statute  of  Frauds, 
that  any  judge  or  officer  of  any  of  his  Ma- 
jesty's Courts  at  Westminster  that  should 
sign  any  judgments,  should,  at  the  signing 
of  the  same,  without  fee,  set  down  the  day 
of  the  month  and  year  of  his  so  doing,  and 
that  such  judgments  should  be  made  to 
operate  as  against  purchasers  bond  fide  for 
valuable  consideration,  only  from  such  time 
as  they  should  be  signed. 

As  between  creditors,  however,  the  old 
lule  of  relation  still  prevails;  and  if  the 
judgments  are  of  the  same  term,  the  date 
of  both  is  referred  to  the  first  day  of  that 
term.  Robinson  v.  Tong,  3  P.  Wms.  398. 
The  16th  section  of  the  Statute  of 
Frauds  enacts  that  no  writ  oi  fieri  facias  or 
other  writ  of  execution  shall  bind  the  pro- 
perty of  the  goods  of  the  person  against 


whom  such  writ  of  execution  may,  be  sued 
forth  but  from  the  time  that  such  writ  shall 
be  delivered  to  the  sheriff,  undersheriff,  or 
coroner  to  be  executed,  and  that  such  time 
is  to  be  indorsed  upon  the  wiit. 

The  term  "goods"  in  this  section,  in- 
cludes the  leaseholds  of  the  judgment  deb- 
tor. In  Forth  v.  Duke  o/Nor/olk,  4  Madd. 
506,  Sir  John  Leach,  V.  C,  observed,  that 
a  judgment  is  at  law  no  lien  upon  a  legal 
term,  and  when  the  interest  of  the  debtor 
is  legal,  a  judgment  is  no  lien  in  equity. 
Notwithstanding  this  judgment^  the  debtor 
could  well  assign  his  legal  term  at  hb  plea« 
sure.     Burdon  v.  Kennedy,  3  Atk.  739. 

It  has  been  a  common  practice  to  keep 
on  foot  long  terms  of  years  after  the  ori- 
ginal purposes  of  their  creation  may  have 
been  satisfied,  and  on  each  sale  of  the  in- 
heritance to  assign  them  to  a  trustee,  for 
the  purchaser's  protection .  By  these  means 
a  purchaser  might  protect  himself  horn 
judgments  entered  up  after  the  creation  of 
the  term,  provided  he  bought  without  notice 
of  the  subsisting  incumbrances.  As,  how- 
ever, a  judgment  creditor  was  not  affected 
by  an  outstanding  term  which  was  created 
subsequently  to  his  lien,  and  judgments 
entered  up  after  the  creation  of  the  term 
were  an  immediate  incumbrance  upon  the 
expectant  reversion,  it  was  important  to 
ascertain  that  the  term  was  sufficiently  old 
in  its  creation,  and  had  such  a  time  to  run 
as  to  afford  the  purchaser  the  protection  he 
required ;  and  it  was  also  necessary  to  see 
that  the  term  had  not  been  so  neglected  as 
to  afford  a  presumption  that  it  had  been 
previously  surrendered.  3  Sug.  V.  &  P.  25, 
sec.  3. 

In  consequence  of  the  difficulty  of  ob- 
taining execution  against  any  portion  of 
the  property  of  the  judgment  debtor,  of 
which  he  was  merely  the  equitable  owner, 
the  10th  section  of  this  statute  empowers 
every  sheriff,  officer,  &c.  to  make  and  de- 
liver execution  of  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments, 
as  any  other  person  or  persons  should  be 
seised  or  possessed  of  in  trust  for  him  against 
whom  execution  is  so  sued,  like  as  if  the 
said  party  against  whom  execution  should 
be  sued  had  been  seised  of  such  lands,  &c. 
of  such  estate  as  they  be  seised  in  trust  for 
him  at  the  time  of  the  said  execution  sued. 

It  has  been  decided  that  an  equitable  in- 
terest in  a  term  of  years  is  not  within  the 
statute.  Thus,  in  Scott  v.  Scholey,  8  Bast, 
467,  Lord  Ellenborough  said,  "  ITie  very 
silence  of  the  Statute  of  Frauds, — which, 
while  it  expressly  introduces  a  new  provi- 
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won  in  respect  to  lands  and  tenements  held 
in  trust  for  the  person  against  whom  an 
execution  is  sued,  says  nothing  as  to  trusts 
of  chattel  interests,— affords  a  strong  argu- 
ment  Uiat  those  interests  are  meant  to  con- 
tinue in  the  same  situation  and  plight  in 
rwpcct  of  executions,  in  which  both  free- 
hold and  leasehold  trust  interests  equally 
stood  prior  to  the  passing  of  the  statute." 

Neither  could  any  trust  estate  be  taken 
in  execution  under  the  statute,  but  such  as 
the  debtor  had  at  the  time  of  execution 
sued.  Thus,  in  Hunt  v.  Coies,  Com.  Rep. 
226,  it  was  said  that  the  words  at  the  time 
of  the  said  execution  sued,  refer  to  the  seisin 
of  the  trustee ;  and  therefore  if  the  trustee 
had  conveyed  the  lands  before  execution 
sued,  though  he  was  seised  in  trust  for  the 
defendant  at  the  time  of  the  judgment,  the 
lands  could  not  be  taken  in  execution. 

A  judgment  not  being  a  lien  on  the  legal 
estate  of  the  trustee  until  the  writ  was 
lodged  in  the  sheriff's  oflSce,  a  purchaser 
wilkoui  notice,  having  equal  equity  with  the 
judgment  creditor,  was  able  to  protect  him- 
self by  getting  in  the  legal  estate  at  any 
time  before  that  period.  1  Sand.  Us.  275. 

If  a  person  purchased  an  equitable  estate 
with  notice  of  subsisting  judgments  upon 
the  property,  the  equity  of  the  judgment 
creditor,  under  such  circumstances,  exceeded 
the  purchaser's  equity,  and  consequently  no 
acquisition  of  the  legal  estate  by  theTpur- 
chaser  would  protect  him  from  such  incum- 
hvances.  I^netallv.Trappes,  3  Sim.286. 
And  it  has  been  decided,  that  the  Statute 
of  Frands  does  not  extend  to  equities  of  re- 
demption, or  to  any  equitable  property  in 
which  other  persons  besides  the  judgment 
debtor  have  any  interest.  Metcal/y.  Scholey, 
2  New  Rep.  461 ;  Doe  v.  Greenhill,  4  Barn 
h  Aid.  684 ;  Harrie  v.  Booker,  12  Moore. 
283. 

In  connection  with  this  part  of  the  sub- 
ject, it  is  to  be  observed,  that  property  will 
not  be  bound  in  the  hands  of  a  purchaser 
by  judgments  obtained  against  the  vendor 
after  he  has  entered  into  a  binding  contract 
fen-  sale.  In  Lodge  v.  Lyseley,  4  Sim.  75, 
Sir  L.  Skadwell  said,  "  It  appears  to  me, 
that  from  the  time  H.  A.  S,  entered  into 
binding  contracts  to  sell  his  estates  to  pur- 
chasers, he  not  having  judgment  against 
lum  at  that  time,  the  purchasers  had  a 
right  to  file  a  bill  against  him,  and  have 
the  legal  estate  conveyed  5  and  if  he  had 
subsequently  confessed  a  judgment,  that 
judgment  never  could  have  impeded  the 
progress  of  the  legal  estate  to  them."  Finch 
r.  Earl  of  Wlnchelsea,  I  P.  Wms.  282. 


In  such  a  case,  however,"  the  judgment 
would  be  a  lien  in  equity  upon  the  unpaid 
part  of  the  purchase  money,  and  therefore 
a  purchaser,  with  notice  of  the  lien,  would 
act  unsafely  in  paying  over  what  remained 
in  his  hands  to  the  vendor,  without  pre- 
viously getting  an  authority  for  so  doing 
from  the  judgment  creditor.  3  Prest.  Abstr. 
329. 

And  in  a  case  where  a  father  conveyed 
real  estates  to  trustees,  upon  trust  to  sell 
and  repurchase  annuities  granted  by  his 
son,  and  pay  the  son's  debts  at  their  dis- 
cretion, and  subject  thereto,  upon  trust  for 
the  father  for  life,  with  remainder  to  his 
son  in  fee ;  an  annuitant,  mentioned  in  a 
schedule  to  the  deed,  and  stated  to  have 
entered  up  and  docketed  a  judgment  against 
the  son,  upon  a  tearrant  of  attorney  which 
accompanied  his  security,  M'as  held  to  have 
no  lien  by  virtue  of  his  judgment  upon  the 
trust  estates  jn  the  hands  of  a  purchaser : 
Sir  John  Uach,  M.  R.,  said,  "  The  peti- 
tioner and  the  other  scheduled  judgmeut 
creditors  had  no  legal  lien  upon  the  trust 
estates,  but  they  had  a  possible  equit- 
able lien,  depending  upon  a  contingency. 
The  trustees  had  a  full  authority  to  sell, 
and  convert  the  realty  into  personalty. 
If  any  part  had  been  unsold  by  the  trust6es«r 
it  wotild  have  remained  land,  and  the 
judgment  would  have  attached  upon  it; 
but  it  was  all  sold  by  the  trustees  and  con- 
verted into  personal^,  and  the  contingency 
which  would  have  entitled  the  judgment 
creditor  never  took  effect."  Foster  y.  Blacks 
stone,  1  Myl.  &  K.  297 ;  Lodge  v.  Lgseleg, 
4  Sim.  75. 

[^Tq  be  continued,  ] 


PEACTICAL  POINTS  OF  GENERAL 
INTEREST. 


RE8TIIAINT  OF  TRADE. 

We  have  from  time  to  time  brought  to- 
gether the  cases  relating  to  an  important 
point  of  frequent  occurrence,  how  far  tirade 
may  be  restrained*  see  14  L.  0.  106  ;  and 
in  15  L.  O.  211,  we  adverted  to  the  im- 
portant case  o£ Hitchcock  v.  Coker,  1  N.  &  P. 
796  ;  6  Ad.  &  E.  438 ;  in  which  it  was 
held,  that  a  party  can  be  restricted  from 
exercising  his  business  in  a  particular  place 
for  his  life,  notwithstanding  the  death  of 
the  other  party  with  whom  he  covenants^ 
In  the  subsequent  case  of  Leighton  v.  Wales, 
3  Mee.  &  W.  545  ;  17  L.  0.  85,  Hitchcock 
V.  Coker,  was  fully  supported.  But  a  bond 
to  restrain  trade,  unlimited  in  point  of  space, 
is  void,  however  limited  the  time  may  be 
in  which  it  is  to  be  enforced.     Wardv. 
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B^TMey  5  Mee.  &  W.  645 ;  20  I4.  O.  66. 
This  last  case  iras  acted  on  in  Hinde  y.  Gray, 
1  Man.  &  Or.  196 ;  1  Scott,  N.  R.  123. 
In  the  latest  case  on  the  subject,  the  plain- 
tiff, a  cow-keeper  and  milkman,  agreed  to 
keep  &nd  retain  the  defendant  in  his  ser- 
vice for  one  month  certain,  and  until  the 
expiration  of  a  months*  notice,  to  be  given  by 
eitner  party  to  the  other  of  them  in  writ- 
ing, of  his  or  their  intention  to  determine 
auch  contract  and  service ;  in  conideration 
whereof  the  defendant  agreed  to  serve  the 
plaintiff,  and  that  he  woiud  not,  during  the 
continuance  of  such  service,  nor  within 
twenty-four  calendar  months  after  quitting 
or  being  discharged  from  the  same,  com- 
mence, carry  on,  or  be  concerned  in  any 
way  whatsoever,  either  as  servant  or  master, 
in  the  trade  or  business  of  a  cow-keeper 
and  milkman,  within  five  miles  of  North- 
ampton Square,  under  a  certain  penalty ; 
audit  was  held,  that  this  contract  did  not 
operate  in  restraint  of  trade  to  such  a  de- 
gree as  to  render  it  void.  ''The  general 
policy  of  the  law,'*  said  Mr.  Justice  Maule, 
"undoubtedly  is,  that  trade  shall  be  en- 
couraged, and  contracts  or  agreements  ha- 
ving for  their  object  the  restraint  of  trade, 
shaB  be  discouraged ;  though,  if  the  question 
were  res  integra,  I  strongly  incline  to  doubt 
whether  the  interests  of  conmierce  be  really 
promoted  by  the  prohibition  of  such  eon- 
tracts.  Many  persons  who  are  well  in- 
formed upon  the  snbj^,  entertain  an  opi- 
nion that  the  public  would  be  better  served, 
if  by  permitting  restrictions  of  this  sort, 
encouragement  were  held  out  to  individuals 
to  embark  large  capitals  in  trade ;  and  that 
it  would  be  expedient  to  allow  parties  to 
enter  into  any  description  of  contract  for 
that  purpose  that  they  might  find  conve- 
nient. However,  the  law  is  well  estabHshed 
that  an  contracts  in  general  restraint  of 
trade  are  illegal.  But  it  is  also  apart  of  the 
law  that  such  contracts  are  valid,  provided 
the  restraint  thev  impose  is  limited.  It  is 
said,  that  when  the  limitation  is  only  colour- 
able, or  unreasonable,  it  falls  within  the 
Eneral  rule,  and  not  within  the  exception. 
Homer  v.  Graves,  7  Bing.  735,  the 
Court  clearly  saw  that  the  limit  was  colour- 
able, and  the  restraint  unreasonable.  But 
it  certainly  does  not  follow,  that  because 
Ae  Court  thus  held  the  exclusion  of  the 
defendant  from  the  exercise  of  the  profes- 
sion of  a  dentist  within  a  distance  of  one 
hundred  miles  from  Yoik,  to  be  not  neces- 
sary for  the  fair  protection  of  the  plaintiff, 
we  must,  therefore  hold,  that  the  exclusion 
of  the  present  defendant  from  the  exercise 
of  hiB  business  as  a  cow  keeper  within  five 


miles  of  Northampton  Sanaie*  la  alao  an 
exclusion  that  is  Larger  than  is  wanaoted 
or  necessary  for  the  fair  and  legitimate 
protection  of  the  plaintiff."  Procter  v. 
Sargent,  2  Scott,  N.  S,  289  i  2  Maa  & 
Gr.  20,  S.  C. 


REFORM  IN  THE  CHANCERY 
OFFICES. 

Amongst  the  reforms  which  should  be 
effected  in  the  Chancery  Offices  for  the 
dispatch  of  bunneas  and  the  convenience 
of  the  practitioners,  are  the  following : — 

1 .  'nie  Offices  should  be  cwteentrated,  or 
brov^t  as  near  to  eadi  other  as  practicable. 
They  are  now  scattered  in  vaiions  parts. 
Taking  them  in  the  order  ot  the  proceed- 
ings in  a  suit,  the  solicitor  has  to  file  his 
bill  in  one  place;,  and  issue  a  mhpsemm  in 
another;  an  appearance  must  be  Altered 
at  one  office,  and  the  answer  sworn  at  an- 
other ;  and  then  the  answer  must  be  fetched 
away  by  the  clerk  in  court,  and  filed ;  so 
an  affidavit  must  be  swcxm  at  one  office, 
and  filed  at  another. 

Now  if  the  Six  Cleiks'  Office  wen  cm- 
verted  into  a  Chaneery  Record  Offiee,  it 
would  be  very  convenioBl  to  have  9mkpsfmas 
issued,  and  affidavits  sworn  and  filed  at  tbe 
same  place.  The  present  Six  Clerk's  Office 
is  large  enough,  and  ipight  easily  be  adapted  1 
for  these  purposes.  , 

Ultimately,  all  th4  eihev  offieea  AmM 
be  coasoUdated  in  one  building :  the  Mas*       ' 
ters  and  the  Examiners,  with  t£e  Be^atrars       I 
and  Accountant  General.  1 

2.  As  to  the  Hours  of  AHeninct^-^ 
There  can  be  no  good  reason  why  all  the 
Chancery  Offices  should  not  open  aiid  dose 
at  the  same  time,  as  they  do  in  the  CoQunon 
Law  Courts.  At  present  the  following 
offices  are  opened  at  10,  and  close  at  4. 

The  Affidavit  Office. 

The  Examiners'  Office. 

The  Masters'  Office. 

The  Public  Office. 

The  Subpoena  Office. 
These  hours  seem  to  be  reasonaUe  and 
proper.    But  the  following  offices  dose  at 
2  o  clock  : — 

The  Accountant  General's  Office. 

The  Registrars'  Office. 

The  Report  Office. 
It  is  said  that  these  offices  re-open  in 
the  evening;  but  fh>m  the  change  in  the 
habit  of  transacting  business,  the  attend- 
ance in  the  evening  is  useless. 

3.  Then  as  to  the  Holidays,  it  is  evident 
that  there  should  be  some  uniform  regula- 
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lion.  Some  ef  the  offices  keep  ramj^  and 
some  comparstively  a  few,  hcmdays.  One 
great  mischief  is,  that  the  holidays  continue 
UQtU  just  the  commencement  of  term,  so 
tfiat  inlbrmatiou  cannot  be  procured,  and 
where  appointments  are  to  be  made  with 
the  Mafteis  or  Registrars^  the  first  few 
days  after  the  opening  of  the  offices  are 
absolutely  lost  to. the  practitioner.  This 
has  the  eroct  of  prolonging  the  vacation  to 
the  offices.  There  should  be  reasonable 
holidays  at  certain  seasons  of  the  year,  but 
ahooat  all  the  "red-letter"  days,  which 
have  been  long  abolished  in  the  Common 
Law  Offices,  sLould  not  be  continued  in 
Chancery. 

POINTS  OP  LAW  BY  QUESTION  AND 
ANSWER. 

WHAT  C07BNANV8  EUN  WITH  THK  L4NI>. 

[See  p.  1»4,  ante,'] 

1.  The  provisiooal  assij^nee  of  tbe  Insolvent 
.  Court,  uuder  I  G.4,  c.  1 19, 8.  7>  assigned  the 

estate  uf  an  inaolveat  to  an  assij^aee,  who 
sssenied  to  such  assi^iment,  aud  acted  un- 
der it  as  tenant  of  premises  which  the  insol- 
vent held  «8  lessee  for  years  after  the  death 
of  such  last-mentioned  assignee :  it  was  held, 
that  his  executor  was  liable  to  the  lessor  for 
breaches  of  covenant  in  the  lease  subsequent 
to  the  testator'^  death,  it  not  appearing  that 
the  Insolvent  Court  had  a(>pointed  fresh  as- 
sii^nees.  AOercromlfie  ▼.  Hickman,  8  Ad.  & 
EL  683. 

2.  An  assignee  taking  from  a  Kssee  leasehold 
premises  by  indenture,  indorsed  on  tbe 
kase  "  subject  to  the  ren(  reserved  in  the 
lease,"  is  liable  in  covenant  to. the  lessee  fur 
rent  which  the  lessee  has  been  called  on  by 
the  lesfor  to  pay  after  the  assignee  has  as- 
sii^ned  over.  Steward  v.  if'olveridg^e^  9 
Bing.  60;  2Moo.  &Sc.  75. 

3.  In  an  mdenture  ef  lease,  the  lessee  co* 
venanted  with  the  lessor,  his  beira  and  as- 
signs, to  indeDuufji^  the  overseers  f<ir  the  time 
being  of  the  parish  in  which  the  premises 
demi:«ed  were  situate,  from  all  costs  and 
charges,  by  reason  of  the  lessee's  taking  so 
apprentice  or  servant  who  should  thereby 
gam  a  setllemeHt  within,  or  become  charge- 
able  to  tbe  parish :  this  was  held  to  be  a 
valid  covenant,  although  it  was  objected  that 
it  was  unreasonable,  in  restraint  of  trade, 
and  contrary  to  the  policy  of  the  poor  laws ; 
and  it-was  also  held,  that  tlie  action  was  well 
brought  by  the  executors  of  the  lessor,  as  the 
covenant  was  an  express  covenant  with  him 
personally,  and  did  not  run  with  the  land. 
fTaith  V.  Fussell,  3  Moo.  &  P.  457  ;  6  Bing, 
163. 

4.  Tbe  lessee  of  a  public  house  covenanted  for 
himself,  his  executors  and  assigns,  with  his 
lessors,  who  were  brewers,  to  take  all  his 
beer  of  them  or  their  successors  in  trade, 
and  the  lessors  sold  their  trade  and  the  pub- 


lic bou0e  with  other  premise^,  Ui  third  per- 
sona, who  removed  the  plant,  iic^  \o  a  dis- 
tance of  two  miles,  and  there  carried  oi^  the 
business  of  brewers :  it  was  held,  the  trade 
of  lessors  was  tl^reby  determined,  and  thet 
their  assignee  could  not  take  advantage  of 
the  covenant  on  tbe  lessee  purchasing  beee' 
from  another  brewer.  Dved,  Caiveri  v.  Heii/, 
10  B  &  C.  849. 

6.  A  lessee,  by  deed  poll,  .assigned  his  .interest 
in  demised  premises  to  j^.,  subject  to  tlie' 
payment  of  the  rent  and  performance  of  the 
covenants  contained  in  the  lease,  and  dama- 
ges were  recovered  by  the  lessor  against  the : 
lessee  fur  breaches  of  covenant  liy  A,  during 
his  possession:  it  was  held,  that  the  leasee 
might  maintain  action  in  case  founded  091 
tort,  against  j4.  ibr  having  ne^flectcd  to  per* 

.  form  the  covenants.  Burned  y<  Luwh^^ 
B.&C.689;  SD.  &R.36S. 

6.  A  covenant  to  in.sure  against  6  re,  premises 
situated  within  the  weekly  biMs  of  mortality, 
mentioned  in  14  G.  3,  c  7^.  is  a  covenant, 
that  runs  with  the  land.     Fcrnon  v.  Smith, 
6  B.  &  Aid.  1. 

7.  On  a  covenant  by  tbe  lessor  to  supply  the 
demised  premises  (which  were  two  houses)  * 
with  a  sufficient  quantity  of  good  water,  at 
a  rate  therein  meniioncct  for  each  house :  it , 
was  held,  that  such  covenant  runs  with  the 
land,  for  breach  of  which  the  assignee  of 
the  lessee  may  maintain  an  action  against ' 
the  reversioner.     Jourdntn  v.  Ff^iUon,  4  B.  * 
&  Aid.  266. 

8.  The  assignee  of  an  assignee  of  a  lessee  of  a 
term  for  yeare,  may  maintain  an  action  upon 
a  covenant  for  quiet  enjoyment,  entered  into 
by  the  lessee  with  the  first  assignee  and  his 
assigns,  upon  the  assii^nment  of  the  term  to^ 
hiui.     Lewis  v.  Campbell,  8  Taunt.  715- 

9.  If  a^  assignee  convert  the  lands  assigned  to 
him  into  pleasure  grounds,  and  erect  build- 
ings on  them,  he  cannot  recover  the  value, 
of  the  improvements  in  an  action  upon  a 
covenant  for  quiet  enjoyment,  unless  he  state 
the  special  damage  in  bia  declaration  speci- 
ficallv.  Quaere,  whether  If  so  stated,  he 
could  recover.  Lewis  v.  Campbell,  8  Taimt^ 
7 1 5 ;  3  Moore,  35  j  3  B.  &  Aid.  392. 

10.  An  action  of  covenant  will  lie  by  the  as- 
signee of  Che  revereion  of  part  of  demised 
premises  against  the  lessee  for  not  repairing* 
Tw^nhnm  v.  Pickard,  2  B.  &  Aid.  105.    > 

11.  When  a  party  takes  aa  assignment  of 
lease  by  way  of  mortgage,  as  a  security  lor 
money  lent,  the  whole  interest  passes  ,to 
him,  and  he  becomes  liable  on  the  co  van  ant 
for  payment  of  rent,  though  he  has  never 
occupied,  or  become  possessed.  frUliams 
V.  Bosanquei,  T  Brod.  &B.  238;  3  Moore, 
600. 

12.  In  an  action  by  the  lessor  against  the  as- 
signee of  the  lessee,  on  a  covenant  by  .th^ 
lessee  for  himself,  his  executors,  and  ad- 
ministrators, to  pay  to  the  lessor  the  amount 
of  fruit  trees,  occ,  to  be  planted  by  the 
lessee  according  to  an  appraisement  to  he 
made  by  two  persons,  one  to  be  chosen  by 
each  of  the  par  tie?,  tbe  declaration  ailedge^ 
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for  breach,  tbat  the  defendant  refused  to 
Dame  a  person  to  make  the  appraisement. 
On  demurrer,  it  was  held,  that  the  covenant 
did  not  run  with  the  land,  and  that  the  as- 
signee was  not  bound.  Gr^  y,  CuthberUon, 
4  Doug.  351 ;  2  Chiity,  482. 

13.  The  assignee  of  a  lease  for  years,  who  has 
assigned  over,  is  discharged  from  the  co- 
venant to  pay  rent,  before  the  entry  of  his  as- 
signee.    iFalker  v.  Reeve,  3  Doug.  19. 

14.  A  landlord  cannot  maintain  an  action  of 
covenant  for  rent,  against  an  under-tenant. 
mi/iftd  V.  Hatch,  1  Doug.  183. 

16.  A  lessee  of  tithes  covenanted  for  him  and 
his  assigns,  that  he  would  not  let  any  of  the 
farmers  of  the  parish  have  any  part  of  the 
tithes.  This  covenant  was  held  to  run  with 
the  tithes,  and  bind  the  assignee.  Bailey  v. 
fFe(U,ZW\\t.2b. 

THE  VACANT  JUDGESHIP. 

It  appears  that  Mr.  Justice  Boiangttet,  on  ac- 
count of  his  continued  illness,  has  resigned  his 
seat  on  the  Common  Pleas  Bench,  which  be 
worthily  occupied  from  Hilary  Term,  1830.  He 
was  called  to  the  Bar  in  May,  1800,  and  took 
the  degree  of  Serjeant  at  Law  in  Michaelinas 
Term,  1814.  Among  tlie  names  mentioned  as 
likelv  to  fill  the  vacant  seat,  are  Mr.  Serjeant 
Qoulburn,  the  Honourable  Mr.  Law,  and  Mr. 
Seijeant  Mere  wether. 


NEW  QUEEN'S  COUNSEL, 
HUarif  Term,  1842. 


IQUITX  BAR. 

Called  io  the  Bar. 
8  Feb.  1810. 
2.S  May,  1810. 
22  Nov.  1810. 
22  May,  1816. 
6  Feb.  1818. 

22  April,  1818. 

23  Nov.  1819. 
27  Nov.  1819. 


21  June,  1822. 
21  June,  1822. 

24  June,  1822. 

25  Nov.  1828. 


Edward  Wilbraham,  Esq. 

Wilkinson  Mathews,  Esq. 

John  Herbert  Koe,  Esq. 

John  Godfrey  Teed,  Esq. 

Wm.  Loftus  Lowndes,  Esq. 

Thomas  Purvis,  Esq. 

John  Walker,  Esq. 

Kenyon    Stevens    Parker* 
Esq. 

James  Russell,  Esq. 

Tho.  Oliver  Anderdon,E8q. 

R.  Prioleau  Roupell,Esq. 

Loftus  Tottenham  Wigram, 
Esq. 
Mr.  Koe  and  Mr.  Roupell  have  elected  to 

practise  before  the  Lord  Chancellor  and  the 
Vice  Chancellor  of  England  s  Mr.  Russell  be- 
fore the  Lord  Chancellor  and  Vice  Chancellor 
Bruce ;  and  Mr.  Teed  before  the  Lord  Chan- 
cellor and  Vice  Chancellor  Wigram.  The 
other  gentlemen  have  not  yet  selected  their 
(Courts,  so  far  aa  we  have  been  able  to  learn  ; 
but  we  trust  that  by  the  end  of  the  term,  the 
arrangement  will  be  complete.  The  practice 
now  introduced  of  forming  separate  Bare  is  of 
great  importance,  and  will,  we  trust,  be  foU 
lowed  out  in  all  the  Courts  of  Law  and  Equity. 


RE.ADMISSION  OF  ATTORNEYS,  on  the  laet  dap  of  Hilary  Term,  1842. 


<)UJibn's  bench. 


Barrett,  John,  Bingley. 

Champ,  George  Edward,  8,  Wellington  Street, 

Blackfriar's  Road;   39,  Elizabeth  Street, 

Hackney ;  and  45,  Fetter  Lane. 
Carter,  Joseph,  4,  Darlington  Place,  South- 

wark  Bridge  Road. 
Fortune,  Thomas,  Bath. 
Hallows,  William,  52,  Gloucester  Street. 
Hewson,  Andrew,  Gosport. 
Harwar,  Charles,  Congleton ;  and  Lees. 
Howarth,  John,  Manchester. 

Added  to  List  pursuant  to  Judge%*  Order  and  Direction* 

Answorth,  Henry  Warne,  Colchester  Terrace,    Cadney,  John  William,  Halifax. 
Old  Brompton  ;  and  Regent  St.,  Chelsea. 

Briggs,  George,  Oateshead,  Durham. 

Clive,  Joseph,  46,  Great  Russell  Street ;  Debt- 
ors' Prison,  London ;  and  Ironmonger  St. 


Keene,  Talbot  William,  lieicester. 
Morgan,  Charles  Clayton,  Great  Hucktow. 
Milburn,  George,  5,  Sussex  Place,  Kensington 

New  Town. 
Meteyard,  William  Pearson,  16,  Gamault  PI.: 

18,  Clarendon  Street ;  and  Gray's  Inn  Road. 
Pattenson,  Henry  Rees,  37,  Manchester  Street. 
Parker,  Richard,  Dover. 
Routledge,  Robert,  Henry  Street,  Pentonville. 
Spurling,  Henry,  Thorp-on-le-Soken. 
Walker,  John,  Axbridge;  and  Cheddar, 


Smith,  Walter,  Bow  Common. 
Taylor,  John  Sparrow,  Shelton  Potteries. 
Wagner,  Thomas  Jenson,  Abingdon,  Berka. 
Wheeler,  Thomas,  Ulverstone. 


ATTORNEYS  TO  BE  ADMITTED  on  the  last  day  of  Hilary  Term,  pursuant  to  Judges  Orders. 

qubbm's  bench. 
Clerh^  Name  and  Residence,  To  whom  articled,  assigned,  &c. 

Colroan,  George  Augustus,  10,  Pelham  Cres-    Park,  Nelson,  Essex  Street. 

cent,  Brompton. 
Grant,  James,  29,  Oxenden  Street.  Patrick  Gordon,  Svmond's  Inn. 

Rees,  Isaac  Davies,  1 1,  Fitzroy  Square,  Grafton    John  T.  Jeukyn,  Swansea. 
Street ;  and  White  Sun  Court,  Cornhill,         George  Tanner,  Creditou. 
Symes,  John  David,  66,  Goswell  Road. 
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[    217    .] 
SUPERIOR   COURTS. 


[Before  the  four  Judges.] 

UANDAUUS.^POST  OFFICB. 

TUi  Court  win  not  grant  a  mandamtta  to  compel 
m  wum  to  do  an  act  in  foturo.   . 

Tkerefore,  though  the  2  if  3  Viet.  c.  41,  (Scotch 
Btmkrupt  Act)  enactt,  that  in  cases  of  ^anh- 
rmptcy^  the  Scotch  Courts  may  mnhe  an  order 
*'  that  fen  a  period  not  exceeding  three  months 
fiem  the  date  of  the  order ^  all  letten  addressed 
to  the  banhrt^  shaU  he  deUoered  by  the  Post- 
master Ormerai  '*  to  the  factor  or  assignee  of  the 
bankrupt* s  estate,  and  though  such  an  order  had 
been  uukte  and  serped  cm  the  Postmaster  Oenerat^ 
and  he  had  refused  to  obey  it,  this  Court,  on  the 
ground  that  it  was  an  art  to  be  done  at  a  /uture 
time,  refused  to  interfere  by  mandarnQB. 

Mr.  Dmndoi  applied  for  a  manddmui  to  be 
directed  to  the  Postmaster  General,  command- 
iD|(  him  to  deliter  to  Mr.  Hall,  all  letters 
which  might  pass  through  the  Post  Office  di- 
rected  to  Arthur  Strahan  &  Co.  He  founded 
bis  motion  on  affidavits  which  set  forth  that 
several  sei|uestration8  had  issued  in  Scotland 
agunst  different-persons  in  trade,  amon^  whom 
were  persons  who  had  carried  on  business  in 
LonduD,  under  the  firm  of  Arthur  iStrahan  & 
Co.  Under  the  2  &  3  Vict.  c.  41,  s.  49,  the 
art  relating  to  bankrupU'  estates  in  Scotland, 
the  creditors  had  appointed,  and  the  sheriff 
had  confirmed  the  election  of  Mr.  Hall,  as 
interim  factor  to  the  estate  of  Strahan  &  Co. 
Interim  factor  in  Scotland  was  a  person  who 
exercised  their  duties  similar  to  those  exer- 
cised  by  assignees  of  bankrupts  in  England ; 
and  the  section  just  referred  to  declared  th»t 
an  act  and  warrant  in  the  form  therein  given 
•liould  be  issuetl,  which  being  properly  certi- 
lied,  should  be  received  within  England,  Ire- 
land, and  her  Majesty's  other  dominions,  as 
evidence  of  the  title,  and  should  entitle  the 
trustee  or  interim  factor  to  recover  any  debt 
due  to  the  bankrupts,  and  to  maintain  actions 
so  the  same  way  as  the  bankrupt  might  have 
done  if  his  estate  had  not  been  sequestrated. 
Tlie  duties  and  rights  of  an  interim  factor 
were  fully  stated  m  the  statute,  and  among 
other  things,  the  97th  section  declared  "  that 
the  lord  ordinary  or  sheriff,  on  cause  shewn, 
may  order  that  for  a  period  not  exceeding 
three  months  from  the  date  of  the  order^  all 
letters  addressed  to  the  bankrupt  shall  be  de- 
livered by  the  Postmaster  General,  or  the  of- 
ficers acting  under  him«  to  the  interim  factor 
or  trustee,  to  be  opened  in  the  presence  of  the 
sheriff,  after  written  notice  to  the  bankrupt  to 
attend,  if  within  Scotland,  and  in  case  the 
letters  shall  relate  in  whole  or  in  part  to  the 
eatdle,  they  shall  be  placed  in  such  custody  as 


the  sheriff  may  direct,  and  the  lord  ordinary 
or  sheriff  roa^,  on  cause  shcwn^  renew  such 
order  fur  a  like  period,  as  lung  as  shall  be 
necessary."  ft  became  necessary  for  tlie  in- 
terim factor  to  obtain  certain  letters  expected 
from  New  South  Wales  for  the  bankrupt,  and 
under  this  section,  a  copy  of  the  appointment 
of  the  interim  factor  being  inclosed,  a  written 
demand  for  the  delivery  of  the  letters  to  him^ 
was  made  by  his  attorney  on  the  Postmaster  Ge- 
neral, and  the  following  note  was  received 
from  the  secretary  to  that  officer  in  answer  to 
the  application  :— <*  8th  January  1842.  Sir,  I 
have  submitted  to  the  Postmaster  General, 
your  communication  of  the  5th  instant,  with 
the  inclosure,  requesting  that  letters  addressed 
to  Arthur  Strahan  &  Co.,  may  be  delivered  to 
Mr.  Hull,  and  1  am  directed  to  aoquauit  yoa 
that  the  Postmaster  General  cannot  oomply 
with  your  wishes."  The  interim  factor,  under 
these  circumstances,  had  no  coorte  to  pursue 
but  to  make  the  present  application  to  enfbrec^ 
by  the  authority  of  this  Court,  obedience  to 
the  provisions  of  a  statute,  which  there  waa  no 
other  mode  of  enforcing.  [Lord  Demmm^ 
C.  J.— Is  there  any  precedent  for  the  issuing 
of  a  mandamus  to  direct  a  man  to  do  tone* 
thing  infuturo  f  It  is  plain  that  the  Postmas- 
ter General  cannot  now  do  what  is  required, 
for  no  letters  are  stated  to  have  arrived.]  The 
statute,  by  its  very  terms,  casts  upon  the  Post, 
master  General  such  a  duty,  and  if  he  did  not 
perform  it,  this  Court  will  interfere  to  compel 
him  to  do  so.  There  was  a  similar  practice  la 
the  Post  Office  here,  staled  and  recognised  in 
MeireUeM  v.  Banning,^  to  deliver  to  the  assig- 
nees of  bankrupts,  letters  addressed  to  the 
bankrupts  themselves;  and  in  the  present 
instance,  that  practice  was  adopted  and  en- 
forced under  the  directions  of  the  legislature. 
[Mr.  Justice  Patieson, — But  there  the  letters 
were  actually  in  the  office.  That  is  not  so 
here.  Lord  Denman,  C.  J.— -There  is  no  case 
of  this  Court  telling  a  man  by  mandttmns  to  do 
an  act  in  futury*  Mr.  Justice  fFirhtman, — 
Here  if  the  mandamus  issued,  the  Postmaster 
General  could  not  obey  till  letters  had  actually 
arrived.] 

Per  Wfr.— This  apnlication  is  a  perfect  no- 
velty.  If  there  should  be  found  any  case  in 
which  a  man  has  been  compelled  by  mandamui 
to  do  a  future  act.  the  Court  will  consider  it. 
Otherwise  this  application  must  be  considered 
to  be  refused.^ 

Ex  parte  HaU,  in  re  Arthur  Strahan'e  Bank" 
ruptcy,H.T.\%42.    Q.  B.F.J, 


*  2  Barn.  &  Ad.  909. 
^  It  is  the  opinion  of  the  Bar,  we  under- 
stand, that  a  mandamui  should  be  issued  in  this 
case  :  the  statute  evidently  contemplating  and 
describing  a  future  act.    Eo. 
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tVITNBSS. — INCOMPETENCY* 

/I  teems  that  where  m  parly  has  beem  convicted  and 
etuteneedf  and  has  suffered  the  punishment  an  a 
charge  of  subornation  of  perjury ;  he  cannot  af- 
terwards he  allowed  to  make  an  affidavit  an  behalf 
of  another  person,  and  thai  if  an  affidandt  made 
by  him  be  put  on  the  /lies  of  the  Court,  U  will  be 
ordered  to  be  taken  eff. 


Ttt  tliis  case  Mr.  AHen  had  ol)tained  u  rule 
agaioit  an  attorney,  ti»  answer  certain  matters 
all^^^d  against  him.  'l^e  attorney  filed  affi- 
davits in  answer,  one  of  wbieh  u'as  sworn  by 
A.B, 

•   Mr.  Warren  mov«d  to  take  A.  B*%  affidavit 
off  the  file,  on  the  f^und  that  he  had  been 
indicted,  tried,  cuuvieted  and  sentenced,  for 
kavini;:  suborned  one  C,  />.  &c.  to  appear  and 
personate  a  third  person  in  the  Ecclesiastical 
Court  \  an:>  to  swear  to  false  evidence  there. 
[Lord  Demnan,  0.  J.— -Was  this  false  evidence 
that  which  would  constitute  perjury  at  com- 
■ion  law  i  for  there  are  some  matters  which 
may  be  sworn  to  in  the  Beclesiastieal  Conrt, 
which  wottid  not  subject  the  parties  swearing 
to  them  to  the  penalties  of  perjury  at  common 
law.]     The  indictment  appeared  by  the  record 
to  have  been  l>rought  under  the  2  G.  2,  c.  25, 
and  the  offence  must,  therefore,  be  presumed 
tp  have  been  one.  in  respect  of  which  the  pu- 
QishmenU  awarded  by  that  statute  could  be 
iaflioied.      Tlie  9  G.  4,  c.  32.  s.  4,  was  passed 
to  restore  capacity,  as  witnesses  to  all  persons  I 
who  had  been  indicted,  convicted,  and  suffered  I 
mmishment  in  certain  enumerated  cases,  but 
mm  them  the  cases  of  perjury  and  suborna- 
tion of  perjury  were  distinctly  excepted.     And 
Mv.  Surkia,  in  the  last  e<lition  of  nis  work  on 
Evidence,  shewed  how  the  law  was  carried  out. 
Under  the  title  "Affidavit,"  he  snys,  that  a 
"judgment  for  an  infamous  crime  will  not  pre  * 
?ent  the  party  from  making  an  affidavit  in  bis 
own  defence,  but  the  rule  is  confined  to  cases 
of  defence,  and  he  cannot  be  heard  as  a  com- 
plainant."   A/orthri,  therefore,  he  could  uot 
be  lieard  on  behalf  of  a  third  person. 
Per.  €!ki*.— There  may  be  a  rule  nitf. 
Rule  accordingly.— /n  r^t/crm^^Z/fn,  U.T., 
1842.    Q.  B.P.J. 


fendani  is  in  town,  and  in  the  ntt^hboarkood, 
making  arrangements  as  to  his  property, 

A,  Bowling'  moved  for  a  dittringae  for  the 
purpose  of  compelling  appeiiraiice.  'l^e  affi* 
davit  on  which  he  applied,  shewed  that  three 
calls  had  been  made  upon  the  defendant,  the 
two  latter  calls  being  pursuant  to  appoint- 
ment. The  copy  of  the  summons  was  left  at 
the  last  call.  On  each  occasion  when  the  ap- 
plication was  made,  the  defendant's  aervant 
stated  that  bis  master  was  ont  of  toiva.  It  bad, 
however,  been  aqci^rtained  tb««t  tbe  maatct  was 
in  town,  and  iti  the  itonsedtaie  aeighboorhood, 
where  be  had  been  occupied  in  mailing  ar- 
rangements with  respect  to  certain  property 
belonging  to  him.  it  was  submitted  that  as 
the  ubifct  of  the  present  application  was  to 
compel  an  appearance,  sufficient  appeared  to 
shew  that  the  defendant  was  keeping  out  of  the 
way  to  avoid  Kervice. 

iniliame,  J.,  gvanted  the  writ. 

Rule  ffn^nied.^ffodffim  v.  Cmmi  D'Qfioy, 
H/f.  1842.    Q.  »,P.G. 


^ureti'jf  Umxt^  P^xcttta  Caturt. 


PISTRINQA8.— AVOfOLNCl  SERVICE. 

T%t  usual  number  of  calls  and  appointments  having 
been  made  in  order  to  obtain  a  distringas  to  com- 
pel appearance^  the  Court  will  grant  that  writ,  if 
a  appearo  thai  at  the  time  the  servant  of  the  de- 
fendant deniet  hU  matter  to  be  in  town,  the  de- 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — PE- 
REMPTORT  UNDEttTAKINO.  ^^  MAT^HAI. 
WITNESS. 

jS  peremptory  mnderiahing  may  be  enlarged,  wheaa 
i$  appears,  that  skwt  it  woe  ghen,   a  nudeektl 
and  necessary  witneos  has  been  convicted  of  fe- 
lony, and  wilt  not  be  discharged  from  custody 
previous  to  the  time  at  which  it  was  proposed  to 
try. 
An  Doufling  moved  for  a  rule  t4i>  shew  cause 
why  the  peremptory  undertakiny  given  by  the 
plaintiff  m  this  case  shoukl  not  be  enlarged 
untU  after  Vlie  25th  of  April  next,  on  the 
ground  that  a  material  witness  could  not  be 
procured  by  the  plaintiff  until  aCter  that  dale. 
1;  was  an  action  to  recover  a  sum  leu  than 
20/.,  and  a  writ  of  trial  had  bean  procured  for 
the  purpose  of  disposing  of  it  bciore  the  sheriff. 
The  defendant  not  having  proceeded  duly  to 
trisJ,  a  rule  for  judgment  as  incase  of  anoosuit 
was  obtained  by  the  defendant.   This  role  was 
afterwards  discharged  on  a  peremptory  under- 
taking to  proceed  to  trial  wUhina  litoitad  time 
after  disposing  of  the  rule.    A  (ter  the  rule  bad 
been  so  disposed  of,  a  witness  who  was  mate- 
rial ia  support  of  the  plaintiff's  case  was  in- 
dicted at  the  last  Octobeff  sesuoos  for  felony, 
and  sentenced  to  six  months'  imprisonment. 
That  period  would  not  ekpse  until  the  25th  of 
next  April.      Till  then,  the  witness  would 
not  be  competent,  and  therefore  the  present 
application  was  made  to  enlarge  the  pereuip- 
toi7  undertaking  in  question  until  after  tliat 
date. 

fFillinm^  J.,  granted  a  rule  to  shew  cause 
for  that  purpose. 
Rule  wifj^skX^^-^AAonymem,  H.T.  1842. 
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Aft.  Tm.  Bristow  y.  Woods,;/lir. 
dirs,  and  costs 

8.  O.  Taylor  r.  Bailey,  ai  defTs. 
request 

S.O.  Cort  V.  Winder 

Oswald  r.^Landles 

S.  O.  Attorney  Gen.  t.  EIcoz 

S.  O.  Sloper  v.  Sloper 

^6a/r</— Stephens  y.  Williams 

Hickling  t.  Boyer 

Lade  v.  Trill— Trill  v.  Lade 

Watkins  v.  Briggs 

Samuel  v.  Gibbs  ■     • 

Midgley  y.  Midgley 

Coppin  y.  Gray 

Kiug  y.  Chuck 

Weston  y.  Peache 

Fry  y.  Wood 

Fanning  v.  Devereuz 

Keene  r.  Birch,  8  cmuesffur.  din. 
andpetn. 

Hall  y,  Rawdon 

Chafey  y.  Serjeant 

Sillick  y.  Booth— Ditto  f.  Cor- 
bett,/i(r.  din.  and  cwts 

Scarborough  v.  Sherman 

Hooker  v.  Brettal 

May  y.  Selby 

Attorney  Gen.y.  M  liner 

Robertson  y.  Dean 

Edgar  y.  Fry 

Danks  y.  Otway 

Alexander  y.  Foster,  exceptions 

Powell  y.  Powell, /iir.  dirs.  9f  cs. 

Abated  Pye  y.  Lin  wood,  ditto 

Griffin  y.  Williams 

Bowmer  y.  Parkinson 

Ford  y.  Clough,  /kr.  dbrs.  tf  costs 

Guraey  y.  (kMway,  2  ctnues,  ditto 

Eades  y.  Harris 

Jenkins  y.  Cooke 

Sharman  y.  Heath  —  Howe  y. 
DiUOy/ttf.  din.  ^  costs 

Smith  y.  Baker,  «rra«.  Sffur.  dirs, 

Massey  y.  Day 

Mayor  and  Corporation  of  Car- 
narvon y.  Evans 

Allen  y.  Wadley 

Langford  v.  Reeves 

Collins  y.  James 

Compton  v.  Storey 

Fairfax  v.  Morrell 

Vickers  y.  Oliver 

Powell  y.  Woollam 

Rnsaell  v.  Buchanan 

Cottingham  v.  Stapleton,  exons. 

Watson  V.  Webb 

Trevor  v.  Trevor,  exons,  3  teis 

Abated  Bird  v.  Blyth 

Fanner  v.  Farmer 

Genge  v.  Matthews 

Mason  v.  Frankling 

Scott  y.  Pascall 

Cragg  V.  Forde,  2  rauMf,  exam, 
2  sets 

Burridge  v.  Row,  fur.  din.  9;  cs. 

Carr  v.  Collins, /m*.  dirs.  Sf  costs 
yew  Causes. 

Stmonds  v.  Simonds 

Oliver  v.  Latham 


Chapman  v.  Vridgewater    and 

Taunton  Navigation  Co. 
Fowler  v.  Knollys 
Barker  v.  Wallis 
Wardle  v.  Claxton 
Hodgson  V.  Crozier 
Ovett  v.  Patching 
Dinning  v.  Henderson 
Moorhouse  v.  Colvin 


CBict  Cfianallor  C8Kt8»m« 

S.  O.  Lewis  y.  Adams,  Exch.  cse. 

E.T.— Earl  of  Egremont  v.  Young 

Abated — Ncesom  v.  Clarkson 

Abated— O  wan  v.  Williams 

Sharp  V.  Manson 

East  Imli'i  Co.  v.  Coopers'  Co. 

Perkins  v.  Bradley,  part  heard 

29th  Jan. — Ridley  v.  Lashmar 

Monk  v.  Earl  Tankerville 

S.  O.  G.  Lloyd  v.  Mason,  yfcr.  d&v. 

if  COSti 

Heslop  y.  Bank  of  England,  ^f 

Milne  v.  Bartlett,  ditto 

Fred  ricks  v.  Wilkins,  ditto 

Cnlley  v.  Culley 

Roach  v.  Peters, ykr.  din.  if  costs 

Moody  (Pauper)  v.  Hebberd 

Gray  v.  Mumbray 

Williams  v.  Roberts 

Coulton  v.  Middleton, /kr.  din.  ^ 

equitff  reserved 
Williams  v.  Moore 
Williams  v.  Allen 
Vanderplank  v  Ring 
Gardner  v.  Blane 
Buxton  v.  Simpson 
Greene  v.  Warne 
Appleby  v.  Duke 
Baylie  v.  Martin 
Hulchings  v.  Batson 
Wale  V.  Moores 
Mattalieu  v.  Miller 
Forsyth  v.  Chard,  ykr.  dirs.  if  cs* 
Allen  v.  Corn6eld 
Fitzpatrick  v.  Newton 
Ccggerv.Wickes 
Egginton  v.  Burton 
Stocken  v.  Chuck 
PuUen  v.  Haverfield 
Cash  V.  Belsher 
Williams  v.  Ellis 
Wright  v.  Rutter 
Aspinall  v.  Andus 
Morgan  v.  Elstob 
Body  y.  Lefevre 
Hopson  y.  Croome 
Parry  v.  Jebb 
Cooke  v.  Black 
Davies  v.  Thome 
Middleditch  v.  Saunders 
Hodgson  v.  Lowtber 
Wansey  v.  Towgood 
Christian  v.  Chambers,  fitr.din 

and  costs 
Eld  y.  Durant 
Stephenson  v.  Everett 
Barfoot  v.  Buckland 
Stiven  v.  Jenkins 
Dvson  v.  Morris 
Bultell  y\  Lord  Abinger 
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Altomey  Genenl  v.  M«yor  mid 

Corporation  of  Newark 
TrevBoioii  r.  Sargmi 
Willetts  T.  WUletU 
Crawford  v.  Fisher 
Taylor  r.  Jardine 
PloDkettT.  Lewis*  e*fm9,i[fwt,din. 
Hand  ▼.  Wrench 
Gill  F.  Rundle 
Johnson  r.  Child 
Rogers  ▼.  Ashcroft 
Tipping  r.  Power,  Jur,  dirt,  8f  a. 
Baron  Alranley  v.  Edwards 
Chm  T.Wood 


HetheringtOttT.  Heveltine 

Thomas  r.  Williams 

Sutton  y,  Torre 

Robinson  v.  Miloer,  exeepiUmf 

Cole  V.  Stately,  yitr.  <Ar«.  <$r  eoaia 

Rawson  ▼.Cbeyne,^.  ditrf.^rjnw 

Alderson  r.  Jones 

Schultes  T.  Ward 

Batty  V.  Heycock 

Barton  v.  Pyne,  2 

/«r.  dirt. 
Duncan  ▼.  Snook 
Charnock  r,  Cbamock 
Paul  F.  Yeatman 


S.  O.  PrMheroe  f,  Hurrisea,^.' 

din,  and  comU 
Anindale  f.  Bowyer 
Raikes  v.  Ward,  fw,  dirt,  if  cosh 
S.  O.  Kimber  f.  Ensworth 
Langmoad  f.  Lopea,/Nr.  din^  tmd 

costs 

New  Causes, 
Postlewaite  f.  Moansey' 
Lacy  F.  Barnes 
Sharpe  f.  Taylor 
S  O.  Little  F.  Baker 
Short  Hardouin  f.  Capel 
Pinkett  F.Wright 


90lU. 


Standing  in  the  printed  Book  for  Hearing  at  the  commencement  1 
of  Michaelmas  Term,  1841 / 

Matten  set  down  after  the  Printing  of  the  Book  for  Michaelmas  1 
Term  and  up  to  the  Close  of  the  Sittings  (1841)       .        .        / 

Total 

Heard  and  disposed  of,  or  remored  from  the  General  Paper:— 

As  Short  Canaes           ..... 

^1 
n 

J 

Ill 

IF 

II! 
Ill 

5 

1 

a 
'a 

a 
11 

a 

1 

4 
2 

6 

107 
173 

89 
24 

16. 

1 
2., 

63 

6 

17 

265^ 

28, 
43 

37 

IDS 

157 
15 

172 

0 
4 

1 

3'J 
26 

24 

6 
10 

11 

0 

1 

0 

0 
2 

1 

In  the  Regular  Paper          .... 
Struck  out,  as  Abated,  or  Compromised,  orl 
for  some  other  reason               •        •        •/ 

Total       .        .       . 

Balance  undisposed  of  as  ab0F6 

Matten  adjourned  at  the  Request  of  ParUes  as  Iheir  regular  time 
for  Hearinff  arriFed                          ....•- 

5 

72 

27 

1 

3 

1 
0 

101 
.0 

4 

5 

0 

s 

14 

1 

15 

Total  now  for  Hearing 

• 

1 

in 

40 

Pleat  and  Demurrers. 
1st  day  of  Causes — Clarke  f.  Tipping,  demurrer 

Matters  wkick.  In  r^[uhr  twm,  would  hate  teen 
keard  on  a  former  dag;  but  wkkk  have  heen  ad- 
Jowrmed  at  the  request  of  Partios  till  qfler  the  First 
Day  e/Causes  in  HUarf  Term, 

Suckermore  f.  Dimes^-afff.  to  come  on  with  sup- 
plemental cause 

Millar  f.  Craig— ii4r.  till  after  Term. 

Cook  F.  Fryer— <aii{;.  for  amendment. 

Warwick  f.  Richardson— Clarke  r,  Sewell  —  «r-' 
ceptions — wff.  to  prepare  a  case 

Western  f.  Williams— /krf Act  dSiricribftfaiK/ cosily— 
atff.  to  Michaelmas  Term 

Wilson  F.  Mead— ^'.  to  Michaelmas  Term 

Artis  T.  Artis*ac{f.  to  Easter  Term 

James  f.  Jamet— oi^'.  to  Michaelmas  Term 

Hodge  F.  Rexworthy«-Ditto  f.  Hodge, /iirM«r  cK- 
rections  and  eosU,  and  petition  part  heardr-a^j,  to 
Michaelmas  Term 

Jackson  r.  Jackson->4if(;.  to  Michaelmas  TeRn 

Attorney  General  f.  Corporation  of  Neweastle-upoD 
Tyne— o^'.  to  Ea»ter  Term 

Ratter  f.  Marriott — Ditto  f.  Ebden — »&'.  to  Trinity 
Term 

AMridge  f.  Westbrook— Parsons  f.  Same— /nrfAer 
i^eeiioasandco9ts^adj\  till  last  day  of  Term 


Hemmingson  F.  Gylby— 4i<^*.  to  Ist  day  after  Term 
Cluon  F.  Crofts— Crofts  f.  Dwry^/wtAer  directions 

and  costt,  and  supplemental  suit 
First  day  of  Term — Motions 
Matters  which,  in  regular  turn,  would  haua  been 

heard  on  a  former  day;  hut  which  have  heen  mt* 

Journed  at  request  of  Parties  till  the  first  dtm  of 

Causes  in  Hilary  Term, 
Wentworth  f.  Williams,  part  heard 
Lnngton  f.  Horton,  part  heard 
Willats  F.  Bushlcy— Ditto  f.  Merceron,  part  heard 
Relfe  F.  Nursey 

Wright  F.  Maunder  , 

Ashton  F.  Mc  Doagall 
Council  F.  Connell 
Hyde  f.  Dallaway 
LeaFcns  f.  Edmondson — Ditto  f.  Limbert,  2  c«Mfff^ 

exceptions  and  further  directions  and  costs 
Davies  f.  Fisher — Ditto  f.  West— Ditto  f.  PhiU 

lips,/icr/A€r  directions  and  costs 
EFans  F.  Harris 

Welford  f.  Oliver— Ditto  f.  Stainthorpe 
Lewis  F.  DaFies,  exceptions 
Lumsden  f.  Morison 
Lane  f.  Hardwicke 
Attorney  General  f.  Bayly 
Shalcross  f.  Wright 


Digitized  by 


Google 


in 


Caa8eLiAs,H.T.,  184^ 


Gotham  r.  West,  exc&ptStms 

Wjatt  V.  Sharralt—  (April  1^*) 

Webb  V.  fayler— (April  19) 

Aldrtdfjte  v.  Westbroo1ce--*Parsons  r.  Ditto, /ur/A^ 

^iteciiont  mid rri^s*~(May  I) 
Hemmingson  v.  Gylby—  (May  25) 
Wade  V.  Hopkt niton — (May  28) 
Undisposed  •/  Matters  in  the  printed  Book  for  tost 

Term,  whose  turn  for  Heuring  had  not  nrrived  at 

the  ciote  of  last  Sittings. 
Vosa  y,  Loc6 — Ditto  v.  Hayne — set  down  May  31 
Story  r,  Tonge^  esrteptions—att  down  June  2 
Ellis  r.  Walmsley-^Ditto  v.  Earl  Grey,  farther  di- 
rections and  costs  at  request  ofdq/etaUaU  Walnuley 
— set  down  J  une  4 
Acey  V.  Simpson,  further  directions  and  costs,  and 

petition 
Attorney  Geoerel  t,  Walmsley— -  (June  28) — set 

down  June  4 
Atiortiey  General  v.  Heion — (Jane  28) — set  down 

June  4 
Attorn^  General  v.  Vincent^ (June  28) 
Ipbilaikthropic  Society  v.  K«mp,  further  dsrections 

and  co«/i— set  down  June  9 
Bonreti  r.  Parker,  fntiher  dtrecttom  and  cott9-~9Ci 

down  June  10 
Hereford  7.  RnvtuhiM,  further  dkreciions  dnd  coats— 

set  down  June  10 
fieigbtngtoniv.  Ormnt-^DItto^.  Beigbing^tdn— Ditto 

V.  Grant,  further  dit^eiiom  and  costs — set  down 

June  14 
Agabeg  V.  Hartvrell — Colvin  r.  Ditto— Hartwell  V. 

ColTin — (June  30)— let  down  Jniie  15 
De  la  Garle  ▼.  Lempfiere,  futther  directions  and 

costs,  set  down  June  15 
Strickland  t.  SIrltkland  —  (July  6)  —  get  dOwn 

Juae  16 
Wood  V.  Pnttison-^^July  6) — set  down  Jbne  17 
Attorney  General  v,  Wilaoo, /tocher  directions  and 

vosts,  aet  down  June  18 
Falkner  r.  Mattbews,/krMcr  directions  and  co$ls — 

set  down  June  22 
Dresden  v.  Steptwaa — (July  SV^-set  down  June  22 
Douglas  V.  t«ake^  set  down  June  22 
Stilwell  7.  Clarke — Ditto  (pauper)  t.  Hawkins — 

(July  12) — set  down  June  25 
Attorney  Gen.  v.  Cbester  (SaiBtJobn's  Hospital}^ 

(July  20)— set  dowa  July  1 
Wair  V.  Baker,/i(r/Acr  directions astdtotis-'-'&Bt  dowtk 

Julys 
Attorney  General  v.  Gell,  exons.fur,  dirs.  and  costs 

^^~mX  ^wn  Jnly  f» 
Grifltte  T.  fimv,  further  dtrecttom  and  costs— -»ei 

down  J«ly  10 
Jobnson  v.  Hardy — set  down  July  12 
Hales  V.  Darell-^Oftto  v.  Hales— Ditto  v.  Haphad 

—Gilbert  r.  Daretl'^Dltto  r.  Raphael,  further 

di9<e€tkms  and  eotts,  and  exceptions — set  down 

July  23 
Coleman  r.  Jessop,/Mr.  dirs,  and  costs  and petittotk^- 

set  down  July  26 
Ball  V.  WiveWJurther  directions  and  cosU—UXdovrtk 

July  26 
Atloniey  General  r.  Newbury— Ditto  v.  Bireball, 

further  dtrtcthns  and  costs—set  down  July  29 
IHWes  V,  Peers,  further  direttiom  and  co*U — set 

down  August  4 
Tbomason  v.  Moses,  /urther  direction  and  cuts— 

set  down  August  6 
Cbadwick  r.  Broadwood,  exaptUmi  —  set  doim 

August  1<) 


*  The  dates  within  parenthesis  iadic«te  the  days 
when  bubpqenA  notes  returnable. 


Page  V.  Broom— Ditto  v.  ^age— Ditto  v.  Harris — 

Ditto  V.  Edwards— Ditlo  v.  Ganderton,  esctp* 

/ion*— set  down  Aug:u8t  13 
Whittle  V.  Henning,  exceptions— set  downi  Aug.  14 
Fyler  V.  Fyler,  exceptions 
Fyler  v.  Fyler,  exceptions — set  down  August  18 
Walki as  V.  Stevens,  4  crtw«— Ditto  v.  CorowelU 

2  causes — Ditto  r.  Hawkins — Judsoa  v.  £kina» 

exceptioHS— set  down  August  23 
Bridge  v.  Brown,  exeeptions — set  down  Sept.  4 
Bridge  r.  Brown,   2  causa,  further  directions  and 

etjsts  and  exceptions — set  down  September  4 
Nicholson  v.  Wathen,  further  directions  ataicosU'^ 

set  dotrn  September  4 
Wakeman  y.  Wakeman— (November  3) 
Cottrell  V.  Gem — (November  3.) 
^Iftchford  V.  Kirkpatrlck — (November  3] 
XvUding  V.  RichartU- (November  3) 
Wilding  V.  F.y ton— (November  3) 
Attorney  General  v.  Oompton — (November  3) 
Benson  v.  Heathorn— (November  3) 
Dowell  V.  Dew — (November  4) 
Mann  v.  Milla— (November  4) 
Roadcs  V.  Rosser— (November  4) 
Clark  V.  Wormald— (November  4) 
Mynn  v.  Hart— (Nbvembcr  5) 
Pittom  y.  Howard — (November  5) 
Haddelsey  v.  Nevile— (November  5) 
Shedden  v.  Idle— (November  5) 
Sicklemore  v.  Kingsford — (November  5) 
Padley  v.  Kidney —(November  6) 
West  V.  Price — (November  6) 
Leman  v.  Oxenham — (November  6) 
James  v.  Frearaon- (November  6) 
Rutherford  v.  Mc.  Cull  urn- (November  6) 
Stubbs  V.  Iveson — (November  8) 
Upjohn  V.  Penruddockc — (November  8) 
Daniel  v.  Harding— (November  8) 
Le^  v.  Lee — (November  8) 
Marquis  of  Wejitminsterv.  Morrison — (Nov,  8) 
Wood  V.  Ordisb— (November  8) 
Viollet  T.  Searle — (November  11) 
Drant  v.  Vause— (Ndvember  11) 
Jndsonv.  Ek ins-* (November  11) 
I  Beclcettv.niorntofl-^(November8) 
Beckett  v.  Swaine— (November  8) 
Prosser  v.  Seaborne— XNovember  11) 
Attorney  General »-  WeW>-^(Norftmber  11) 
Attorney  Qcqei^  ▼»  God«o»--< November  II ) 

Ondisptaed if  matters  setdaiofk  since  the  prinihsg  ef 
the  book  for  tart  Term,  oM  tip  to  the  pteient  thsoe 
{2ndJWMtry,  1642). 

Rutherford  r.  Mc.  CuUuiA— (November  25) 
Burton  v.  Burton— set  down  November  2 
Attorney  General  V.  Lord  Carriqgtoi^ axcopiiasaa  ■  ■ 

set  down  November  3 
AttorneyGeneral  v.  Bullock— set  down  Korember  3 
lies  V.  Dixon,/iir/Afr  directions  and  aosis—t/tl  down 

November  3 
Morris  v.  hivie,  further  directions  and  costs  and  ^- 

/i/»on— set  down  November  6 
Morris  v.  Loyd, /urtAer  directions  and  cottt  asnd  pa^ 

tition — set  down  November  6 
AttorneyGeneral  v.  Sberman,/MrMer<2Jmr/foK««iitf 

eost*—seX  down><ovember  8 
Fidder  v.  Bellinffliflm, /ur/^r  directions  and  i 

set  down  November  9 
Fidder  ▼.  Brook,  fwrtker  direotiom  an 

down  November  9 
Attorney  Geueril  v.  Lord  Carringlon,  Ay"'^^  <<*• 

rections  an/t  co«/5-*set  down  November  10 
Hawkinga  v.  Hawkings.  2  cmurr,  furt^  dis^nHam 

and  costs — set  down  November  1 1 
Davis  V.  Bluck- set  down  November  11 
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ColQnt  V.  i«kaaofi,  2  vmmt,  fwtket  imeUi^tu  mut\ 

car/«— «et  down  Ktovenbar  13 
Colli nt  r.  Smith,  fmtktr  dirtitiont  antl  cotls—ttl 

down  November  13 
Collins  V.  Bennett,  further  directions  and  costth—set 

down  November  13 
Rend  r.  Smith,  furi her  direciioM  audcotti — Bet  down 

I^orember  13 
Wfstwood  v.  Slater-— «et  down  Ntrrember  13 
'Gardner  ▼.  Gardner,  further  iktctkm  emd  rot/A-^-^et 

do«rn  Nnrember  19 
Attorney  General  ▼.  CuUuro,  fwrthet  directiima  vmd\ 

io»t»—%e\  doirn  November  1'2 
Attorney  General  v.  Le  Griee,  further  diteclitm»tmd 

eo$u-~f^l  down  Novemlier  22 
PMtingal  V.  Pettin|pU,/«rMer  dbrectiena  mnd  eoeU — 

■et  down  November  27 
Jaqiiet  r.  Bdwarda— set  down  November  29 
Wilcocks  V.  Arbelley,  erceptioiu—'Wi.  down  Dec.  1 
Strickland  v.  Strickland— set  down  IVcember  1 
Perry  (pauper)  v.  Walker — set  down  December  g 
Page  V.  Way  Jmrther  dirtctiom  and  co*t*—-Ml  down 

December  8 
Sh»rt — Kirlew  v.   Rayner,  2  causes,  further  direc' 

liotu  and  co»t» — December  9 
Short — Hardcastle  v.  Cooper — set  down  Dec.  10 
Reedheadv.  Hallen,;»rwcwT/ewo— set  down  Dec.  10 
Crocket  V.  Crocket ,/ttfMfr  dirtctions  and  costs^tei 

down  December  17 
Paris  ▼.  Hnghes,  exception* — set  downt)ec.  20 
Paria  v.Tcbbntt,  e4:c«7J/ions— Detembcr  20 
Short — Buchanan    v.  Mountain,  fterth^  dktctiemM 

and  eoata — set  down  December  21 
Short — Buchanan  v.  Goodman,  further  directions 

and  cM/tf— set  down  December  21 
Drake  r.  Drake,  further  directium  and  eosts-^Mi 
.   down  December  22 

Lancaster  v.  Evort,  ejerepfitnu^-^^  dOWto  Dec.  22 
JLMdIe  T.  Oarden,  further  dirtctiom  and  ei«l«**4et 

down  December  23 
Liddie  v.  Simpson, ykr/Aer  directions  ami  cm/»— set 

down  December  23 
Attorney  General  v.  Brown, /iiWAer  directions  and 

ctttCa— sat  down  December  23 
Attorney  General  v.   Hall,  further  -directions  and 

costs — ret  down  Down  December  23 
Farrow  v.  Barlow, /urfAer  directions  and  cost^-^seX 

down  December  24 


Courtney  d.  Courtney,  ext^tiaiu — December  24 
Sampson  v.  Courtney,  rxrr/i/f'oiM— Deoombar  24 
Leenilngv.  Sberriitl,yiirMf/  directions  and  cosis^ 

9et  down  December  24 
Walton  r.  Sherratt,  2  cames,  further  dtrectiam  and 

costs ^%^  down  December  24 
Branch  v.  Primrose,  2  causes,  further  dirtetimu  smd 

costs — set  down  December  24 
1>overr.  A  feitsttder-- (January  12) 
Po^er  V.  Wood*^(JaBoary  12) 
Edwards  V.  Meyrick— (January  12) 
Bower  v.  Cooper— (January  12) 
Harvey  v.  Bous6eld-<-( January  12) 
Beasley  v.  Kenyon-*- (January  13) 
Griffith  V.Wood — (January  1.1^ 
Cooke  V.  Fyrer; — (January  13) 
Attorney  General  v.  Millnrd—  (Januar\'  13) 
Meek  v.  Kcttlewdl-^CJannarv  13) 
Villebois  V.Ward— (January  14) 
Wilktns  V.  WDoa--(January  14) 
Smith  V.  Pahner— (Jannary  14) 
Havard  v.  Price— (January  14) 
Weymouth  V.  Lambert — (Janaary  14) 
Paris  V.  firightmore — (January  14) 
Morgan  v.  Da  vies — (January  15) 
Hughes  V.  Eades — (January  15) 
Waddilove  v.  Tayler — (January  15) 
Wood  ho  use  v.  Jones — (January  15) 
Rose  V.  Overton — (January  15) 
Wood  V,  Ford— ^(January  16) 
Parsons  V.  MlTIard-  (Jauuary  17) 
Jew  V.  Wood — {January  17)  j 
Cole  V.  Frost— (Jsnaary  17) 
Bonnor  v.  Bonnor— (January  17) 
Watson  V.  Rentham — (January  17) 
Keetnnr.  L)raeh— (January  17) 
Lewis  V.  Leatham — (January  18J 
Piper  V.  Grittins— (January  18) 
Trail  v.  Bull— (January  18} 
Welford  V.  Bell— (January  18) 
Plews  V.  Graham — (January  18) 
Attorney  General  v.  Pretym'an*-^  (Jannsry  J  9; 
Attorney  General  v.  Lewis-^ (January  19) 
Attorney  General  v.  Merchanta  Venturers  Soclcl/ 

— (jHnunry  19) 
Norton  v.  Pritchard — (January  19) 
Thorley  v,  Yents— (January  19) 
Heming  v.  Archer — (January  19) 


CROWN  PAPER,  Hilary  Term,  1842. 

Middlesex— Tlic  Queen  r.  Tlie  Vestrymen  of  Marylebone. 

Notts    ■      ■    ■■    «■ —-—-George  Clark  and  another. 

Hants _———.— The  London  Und  South  Western  Railway  Company. 

Lancaahire ——--.—Richard  Gould. 

Middletct  ■     >The  InhabitanU  of  61.  Giles  in  the  Relde. 


Lancasfaire- 


Yorkahire 
Leicesteif— 


Middlesex- 


Somersetshire  • 
Warwickshire  - 


-The  Churckwardens  of  Liverpool. 
>-Tlie  Inhabftants  of  Hishuortb. 
-The  InhabHants  of  Oundle 
—The  Inhabitants  of  St.  Margaret,  Leicester. 
—The  Directors  of  the  Poor  of  St.  Pancras. 
—The  Easterti  Counties  Railway  Company. 
-The  lahabitanu  of  Staple  Fitzpaine. 


-The  Blrmitigham  and  Gloucester  Railway  Company. 


CHANCERY  SITTINGS,  Hilarif  Term,  184i 


AT  WB8TUIN8TSR. 

Jaiu  1 1, 20, 27,  31.— Appesl  Maiions. 
12.-»P<;titionB. 
13, 14,  15,  17, 18, 19,  21,  22,  24,  25,  26, 
28,  29. — Appeals  and  Games.  ^ 


AT  irSSTaiNSTBR. 

iao.  11,  20,  27,  31.-^Motioo8. 

12, 29.-^ Petitions  in  general  paM^r. 

13,  U,  15,  17,  18,  19,  21,  22,  24,  25,  26, 
28. — Pleas,  Demurrers,  Causes,  Fur- 
ther  Directions,  and  Exceptions. 
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SiUingB.-^  Editor* »  Letter  Bur. 


AT  THB  nOLLB. 

Feb.  1.— Short  Causes  after  swearing  in  Soli- 
citors. 
•«*  Short  Causes,    Consent  Causes,   and 
Consent  Petitions  every  Tuesday  at  the 
Sitting  of  the  Court. 

[In  the  Rolls  Sitting  Paper,  first  published, 
the  last  dav  of  Term  was  by  mistake  stated  to 
be  theflst  l^ebruary.] 


9itt  e^anrtllor  at  ensUuOf. 

AT  WESTMINSTER. 

Jan.  11,  20.  27,  31.— Motions. 
12.— Petitions. 

13,  16,  17,  18,  19,  22,  24,  26,  26,  29.— 
Pleas,Demurrers,Exceptions,  Causes, 
and  Further  Directions. 

14,  21, 28.— Unopposed  Petitions,  Short 

Causes,  &c. 


fBitt  C^anrfllor  fUtifllit  Bruce. 

Jan.  1 1, 20,  27,  31.— Motions,  Causes,  &c. 
12. — Petitions  and  Causes. 
13,  14,  17,  18,  19,  21,  24,  26,  26,  28.— 

Pleas,Demurrers,Exceptions,Causes, 

and  Further  Directions. 
16,  22,  29.— Unopposed  Petitions*  Short 

Causes,  &c. 


fBitt  C^ancflTor  QSrigram. 

Jan.  II,  20,  27,  31.— Motions,  &c. 

12, 19,  26,— Short  Causes,  Petitions,  &c. 
13, 14, 16,  17. 18, 21, 22, 24, 26, 28. 29.— 

Plcas,Demurrers,Exceptions,Causcs, 

and  Further  Directions. 


€iuttn'i  J^tn^. 

IIM  January,  1842. 

The  Court  will  take  the  Speciai  and  Crown 
Papers  on  the  usual  days ;  and  every  other 
day  thronf(hout  the  term,  Motiom  in  the  first 
place,  and  when  they  fail,  the  i^ew  Trial 
Paper, 


THE  EDITOR'S  LETTER  BOX. 


We  are  informed  that  a  practice  has  lately 
crept  into  most  (if  not  all)  of  the  masters* 
offices,  of  charjfinif  solicitors  a  certain  sum  for 
"  completing:  the  master's  draft  of  his  report.'* 
This  charf^e  has  been  ([generally  (and  very  pro- 
perly) disallowed  by  the  clerks  in  court  on 
taxation,  but  instead  of  being  refunded  to  the 


f  ollcitor  on  bis  coroplainini;  of  such  disallow, 
ance,  it  is  restored  to  the  bill  of  costs  by  the 
master's  clerk  when  left  for  the  certificate. 
It  is  the  duty  of  the  copying  clerk  to  make 
the  report  complete,  without  charge  to  the 
suitor,  who  already  pays  a  very  large  sum  for 
the  report.  The  copying  clerks,  considering 
they  have  incurred  none  of  the  expenses  of  a 
legal  education,  receive  a  very  handsome  re- 
muneration in  the  shape  of  a  fixed  salary,  be- 
sides the  large  sums  realized  by  them  for  copies. 

The  regulations  made  by  the  Benchers  of 
the  Middle  Temple  in  Februarv  1836,  enabled 
persons  who  had  been  members  for  three 
years,  during  which  they  had  kepi  twelve 
terms,  to  be  called  to  the  Bar.  This  has  been 
rescinded,  and  the  former  regulation  requiring 
a  membership  of  five  years  is  now  in  force. 

In  answer  to  "  A  Subscriber,"  we  presnme 
there  is  no  difficulty  in  a  London  solicitor  taking 
the  law  degrees  in  the  London  University  after 
havini;  crone  through  the  proper  course  of 
study  at  King's  or  University  College, 

A  correspondent  enquires  whether  the  soli- 
citor  of  a  mortgagee  is  entitled  to  chari^e  the 
mortgagor  for  a  schedule  of  the  deeds,  on 
paying  off  the  mortgage. 

In  answer  to  X.  Z.  O.,  we  conceive  that  the 
bill  for  the  amendment  of  the  law  of  attorneys, 
as  regards  the  taking  articled  clerks  must  be 
prospective,  and  that  our  correspondent  who 
states  his  intention  of  being  articled  to  a  friend 
who  has  not  been  admitted  the  full  five  yemn» 
m\\  not  be  affected  by  the  biU. 

**  Jus  "  states  that  j1,  devises  an  esUte  very 
much  incumbered  to  A.,  and  inquires  whether 
B.  is  obliged  to  take  the  estate;  and  if  nor, 
what  would  become  of  the  estate  if  he  refused 
it? 

A  correspondent  inquires  whether  there  ex- 
ists any  authorized  list  of  towns  and  counties 
in  themselves,  (such  for  instance,  as  the  counijf 
of  the  town  of  Nottingham)  and  small  debta 
courts'  jurisdictions  ?  If  not,  he  says,  some 
officer  of  the  courts  should  be  obliged  to  furnish 
a  memorandum  of  the  names  and  limits  of  bis 
jurisdiction  to  form  a  list  to  be  exhibited  at 
the  public  offices  in  London,  or  some  provision 
of  that  sort  ought  to  be  made,  in  order  that 
loss  of  time  may  be  saved  in  finding  out  whe* 
ther  the  residence  of  the  debtor  is  or  not  within 
a  supposed  jurisdiction. 

Town  C/erAi.— Doncastcr,  Thomas  Black- 
wall  Mason;  Leeds,  Edwin  Eddisoni  New* 
castle'Upon-Tvne,  John  Clayton ;  Pontefract, 
J.  Coleman  ;  Mauchesjter,  Joseph  Heron. 

Perpetual  Commiemner,^h\e  of  Wight, 
Mr.  T.  F.Cole. 

The  proposed  improvement  of  the  law,  by 
allowing  office  copies  of  deeds  to  be  ^iven  in 
evidence  in  certain  cases,  shall  be  considered. 
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SATURDAY,  JANUARY  22,  1842. 


— «—  "  Quod  magts  ad  NOf 

Pertinety  eC  ocacire  malam  est,  ag^tanms. 


HOIUT. 


CONSTRUCTION 
OP  THE  AP^TIECARIES'  ACT. 

Br  the  55  Geo.  4,  c.  194,  commonly  called 
the  Apothecaries'  Act,  certain  penalties  are 
imposed  for  practising  as  an  apothecary 
without  the  authority  of  a  certificate.  By 
the  28th  section,  however,  it  is  enacted  that 
nothing  in  that  act  contained  shall  extend, 
or  he  construed  to  extend,  to  prejudice  or 
in  any  way  to  affect  the  trade  or  business 
of  a  chemist  and  druggist  in  the  buying, 
preparing,  compounding,  and  vending  drugs 
and  medicines,  wholesale  and  retail.  A  doubt 
has  arisen  (apparently  without  much  ground) 
whether  a  chemist  and  druggist  might, 
under  this  section,  attend  the  sick,  and 
give  them  medicines,  and  yet  not  He  liable 
to  the  penalties  under  the  act.  Where  a 
chemist  held  himself  out  as  an  apothecary, 
and  made  a  charge  in  that  capacity,  no 
doubt  could  be  entertained  that  he  was 
liable  ;■  but  if  he  made  no  chaxge,  except 
for  medicine,  and  threw  his  adrice  and  at- 
tendance into  the  bargain,  it  was  thought 
by  some  that  the  act  might  be  evaded, 
lliis  idea  was  countenanced  by  Mr.  Justice 
Maule,  mt  nisi  prius,  in  a  case  at  the  Li- 
verpool Summer  Assizes,  where  it  appeared 
in  an  action  for  penalties,  that  the  defen- 
dant, a  chemist  and  druggist,  had  attended 
persons  suffering  from  fever  and  other  com- 
plaints, and  had  administered  medicines^  and 
made  a  charge  for  such  medicines,  and  the 
learned  judge  told  the  jury  that  though  the 
defendant  might  have  done  acts  which 
amoonted  to  practising  as  an  apothecary, 
atSl,  if  they  were  also  within  the  scope  of  the 
office  or  duty  of  a  chemist  and  druggist,  ac- 
corc&ig  to  the  practice  of  the  trade  at  the 


•  j4iUM9m  V.  ffapdon,  4  Binir.  619;  S.  C. 
M.8eP.588.  . 

VOL  XXIII.     NO.  698. 


time  of  the  passing  of  the  statute,  there  was 
no  infringement  of  it,  and  a  verdict  was  found 
accordingly.  But  a  new  trial  was  granted 
by  the  Queen's  Bench.  Lord  Denmtm,  C.  J. , 
said,  "the  plaintiflb  established  a  primd 
facie  case  at  least.  If  the  defendant  relied 
on  the  practice  which  prevailed  before  the 
passing  of  the  act,  it  was  for  him  to  show 
it."  Mr.  Justice  PatteBon  went  farther :— * 
"There  cannot  be  the  least  doubt  about 
this  case,  unless  it  be  contended  that  an 
apothecary  and  a  chemist  are  the  same 
thing:"  and  Mr.  Justice  Coleridge  said, 
"  the  construction  contended  for  would  lead 
to  this  absurdity,  that  the  apothecaries,  ad- 
mitted to  be  the  better  educated  class,  would 
be  subject  to  regulations  from  which  the 
chemist  and  druggist  would  be  free."^ 

Another  question  of  frequent  occurrence 
on  this  subject  is,  as  to  how  far  surgeons,  or 
assistant  surgeons  in  the  army  and  navy, 
are  exempted  from  the  provisions  of  the 
Apothecaries'  Act.  By  stat.  6  G.  4,  c.  133, 
s.  4,  it  is  provided  that  every  person  who 
held,  or  thereafter  should  hold,  a  commission 
or  wancant  as  surgeon,  or  assistant  surgeon, 
in  his  Majesty's  army  or  navy,  should  be 
entitled  to  practise  as  an  apothecary  in  any 
part  of  England  or  Wales,  without  having 
undergone  the  examination,  or  received  the 
certificate  required  by  the  55  0. 3,  c.  194 ; 
and  by  the  1 1th  section  of  this  act,  the  act 
was  to  continue  until  the  1st  of  August, 
1826 ;  and  it  has  been  recently  held  that 
persons  who  held  warrants  prior  to  the 
1st  of  August,  1826,  and  who  were  there- 
fore entitled  to  practise  as  apothecaries, 
were  not  deprived  of  that  right  by  the  ex- 
piration of  the  act.^    The  point  arose  in  an 


^    j^potAeearies    CompHng    v.    GreeMugh, 
Gale  &  D.  378. 

o  SieavensM  v.  Oiieer,  8  Mee.  &  W.  234. 
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action  of  debt  for  work  done  as  an  apothe- 
cary. Plea,  that  the  plaintiff  was  not  an 
apothecary  prior  to  the  1st  of  August,  1815, 
nor  had  at  any  time  obtained  a  certificate 
to  practise  as  an  apothecary  ffom  the  So- 
ciety of  Apothecaries.  Replication,  that 
before  the  work  was  done,  and  before  the 
1st  of  August,  182G,  the  plaintiff  held  a 
warrant  as  an  assistant  surgeon,  and  that 
the  work  was  done  under  6  G.  4,  c.  133  ; 
and  it  was  held  that  tlie  replication  was 
good. 

It  perhaps  remains  to  be  decided  whether 
a  physician,  who  administers  as  well  as 
prescribes  medicines,  is  liable  to  the  penal- 
ties of  the  Apothecaries*  Act.  It  was  for- 
merly held  that  none  but  a  physician  could 
direct  th^  administration  of  mediciAes.^ 


PRACTICAL 
POINTS  OP  GENERAL  INTEKESt. 


GUEST  AT  AN  INN. 

Iv  our  readers  will  coaault  our  sixtcgenth  to^ 
lam«,  p.  2,  they  will  find  much  learning  col- 
lected on  inns  and  inn-keepers.  No  rule  is 
better  settled  than  that  an  innkeeper  must  re- 
ceive a  guest,  but  this  rule  is  subject  to  cer- 
tain qualificatious,  as  appears  by  the  foUowiog 
case:— 


Although  a  traveller  is  entitled  to  reason- 
able accommodation  in  an  inn^  he  is  not  en- 
titled to  select  8  particular  apartment,  or  to 
insist  on  occupying  a  bedroom  for  the  purpose 
of  sitting  up  ail  night,  so  loni;  as  the  innkeeper 
is  williog  and  offers  to  furnish  him  with  a 

? roper  room  for  that  purpose.  Lord  Abinger, 
;.  B  — *'  I  am  of  opinion  that  the  plea  is  suffi- 
cient. I  do  not  think  a  landlord  is  hound  to 
provide  for  his  guest  the  precise  room  the 
fatter  may  select.  Where  the  guest  expresses 
a  desire  of  sitting  up  all  night,  is  the  landlord 
bound  to  supply  him  with  candle-light  in  a 
bedroom, provided  he  offers  hioi  another  proper 
room  for  the  purpose?  The  plea  shews  that 
the  landlord  did  every  thing  thai  was  reason- 
able. The  short  question  is,  is  a  landlord 
hound  to  comply  with  the  caprice  of  his  gnests, 
or  is  he  justified  in  saying,  you  shall  not  sitiy 
in  a  room  in  this  way,  and  under  these  eircam- 
stances?  I  think  he  is  not  bound  to  do  sa 
All  that  the  law  requires  of  him  is^to  Omt  for 
his  gues:s  reasonahle  and  proper  accommoda- 
tion ;  if  he  does  that,  he  does  all  that  is  requi- 
site. I  am  also  inclined  to  think,  notwith- 
standing (he  case  which  has  been  cited  of  Itex 
V.  Jonet,  7  Car.  &  P.  213,  that  the  deehtratioa 
is  bad  for  want  of  an  allegation  of  a  tender  of 


d  College  ofSurgeont  v.  Hose,  6  IMod.  44; 
Tev«rsed  m  House  of  Lords,  4  Bing.  619. 


the  amount  to  which  the  innkeeper  would  he 
reasonably  entitled  for  ihe  entertainment  fur« 
nished  to  his  guest.  It  is  not  sufficient  for  the 
plaintiff  to  allege  that  he  was  ready  to  pay ; 
be  should  state  further  that  he  was  willing  and 
offered  to  pay.  There  may  be  cases  where  a 
tender  may  he  dispensed  with  ;  as,  for  instance, 
where  a  man  shuts  up  his  doors  or  windows, 
so  that  no  tender  can  he  made ;  but  I  rather 
thihk  those  facts  ought  to  be  stated  in  the  in- 
dictment or  declaration ;  and  I  have  therefore 
some  douht  as  to  the  compleie  correctness  of 
the  judgment  of  my  brother  Coleridge  in  the 
rate  cited ;  hut  it  is  not  neces!<ary  to  decide 
that  point  in  the  present  case.  This  rule  must 
be  discharged.  Rule  discharged.  Fell  ▼. 
AW^A/.  8  AJ.&W.  269. 


REFORM 
IN  CBANOERY  PRACTICE. 

THB  CLEBKS IN  COURT. 

In  order  that  our  readers  may  ttie  better 
judge  of  the  alterations  proposed  in  the  Six 
Clerks*  Office,  it  wiD  be  useful  to  consider 
minutely,  the  several   duties  performed  hy 
the  Clerks  in   Court.      We  cannot  more 
correctly  state  the  nature  of  those  duties 
than  hy  extracting  the  evidence  of  the  late 
Mr.  Jackson  before  the  Chancery  Commis- 
sioners.    The  great  merit  of  Mr.  Jackson 
is  admitted  by  all  parties.     He  was  a  com- 
plete master  of  the  practice  of  the  Court, 
so  far  as  it  was  known  or  settled,  and  where 
new  points  arose,  his  judgment  was  of  the 
greatest  value,     Mr.  Field,  in  the  excess  of 
his  candour,  acknowledges  that  it  was  an 
argument  in  favour  of  any  o£&ce  to  have 
produced  such  a  man  as  Mr.  Jackson,     We 
cannot,  however,  ascribe  to  the  Six  Clerks* 
Office  the  merit  thus  conceded.     The  skill 
and  knowledge,   pains-taking  habits,  and 
uniform  courtesy,  with  which  Mr.  Jackson 
performed  his  duties,  were  the  result  of  his 
own  excellent  qualities,  and  there  are  other 
gentlemen  in  this  condemned  office,  of  great 
merit,  and  equally  able  and  willing  to  dis- 
charge  their  duties.     The  time,  however, 
seems  to  have  fully  arrived  for  a  change  of 
system.      Anciently  the   Clerks  in   Court 
were  the  attorneys  of  the  suitors,  and  in  idl 
the  Common  Law  Courts  a  similar  class  of 
persons   existed.     Time  has  swept   away 
the   Common   Law   Clerks  in  Court,  and 
those  in  Chancery  will  doubtless  soon  fol- 
low. 

After  citing  each  class  of  duty  from  the 
statement  of  Mr.  Jackson,  we  shall  a|>pend 
the  suggestions  which  we  hare  collected 
from  various  practitioners^  or  which  appear 
to  us  to  be  reasonable. 
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*•  ft  is  the  duly  of  the  Sworn  Clerks  to  inspect 
the  in^rossments  of  l>ill«,  demurrers,  pleaS,  an- 
swers, discUimers*  and  other  records ;  to  ob- 
serve that  they  are  properly  addressed  and 
intituled;  that  the  name  of  counsel  is  set  to 
such  records  as  require  the  same,  and  tliat  the 
other  nsual  and  requisite  forms  are  attended 
to ;  after  tvliich  their  name  is  put  thereto. 
They  enter  the  bill,  and  the  names  of  the  first 
named  p!aintitf  and  all  the  defendants,  and  the 
ddte  of  filing,  each  in  his  own  book  ;  and  the 
name  of  the  cause,  in  a  book  or  calendar  kept 
in  the  ofiice  for  general  resort,  called  (he  Bill 
book ;  and  tarn  the  same  over  into  the  Six 
Clerks'  study,  for  his  signature,  and  to  file  the 
same." 

Theise  duties  evidently  belong  to  a  record 
keeper,  and  in  the  performance  of  them, 
require  care  and  attention,  but  not  much 
legal  knowledge.  The  solicitor,  indeed, 
should  be  responsible  for  the  proper  form 
of  the  pleadings,  whieh  he  files  with  the 
record  keeper. 

"  They  must  enter  all  demurrers  and  pleas 
with  the  registrar,  within  eight  days  after  filing 
the  same,  or  they  are  disallowed  and  overruled 
as  of  course." 

The  solicitor  should  set  down  the  de- 
murrer for  argument. 

*'  They  make  out  every  writ,  speciiil  and  com- 
mon,on  the  Equity  side  of  the  Court,  except  the 
4uUpttnn;  viz.  the  attachment,  proclamaiion, 
Hiiiringtu,  commission  of  rebellion,  seques- 
iratioa.  ne  e^teut,  habea§  corpttt,  dedimui  potet* 
Mem^  special  dedimui  hy  order  of  Court, 
commission  to  examine  witnesses,  mth  the 
schedule  of  oaths  ;  all  special  commissions  for 
setting  out  duwer,  dividing  land?,  and  ascer- 
(aining  lioutidaries ;  writs  of  execution  of  de- 
rrees  and  orders,  common  injunctions,  special 
injunctions,  writs  of  assistance,  ceriiarari, 
proeedendop  and  mtpeneiemiJ' 

AH  writs  and  commissions  should  be 
prepared  by  tlie  solicitor,  and  sealed  by  a 
clerk  of  the  record  keeper,  in  the  same  way 
aa  subpoenas  are  now  issued  at  the  Subpoena 
Office.  ITie  officer,  htjwever,  should  be 
satisfied  by  affidavits  that  attachments,  &c. 
are  properly  is«ued. 

"They  attend  the  parties  and  their  solicitors, 
to  produce  to  them,  for  their  inspection,  the 
records  of  all  pleadings  and  proceedings  filed 
with  the  Six  Clerks,  or  returned  into  the  office  ; 
for  which  they  make  no  charge.  They  also 
make  copies  thereof  when  desired,  and  for 
those  purposes  they  are  entitled  to  have  re- 
course to,  and  the  custody  of,  all  the  records 
in  the  causes  wherein  they  are  respectively 
employed. 

"Tney  make  the  amendments  in  the  records 
«f  aS  bills,  and  the  copies  thereof,  taking  care 
that  such  amendments  are  according  to  the 
practice  of  the  Court." 

These  duties  clearly  devolve  on  the  re- 
cord keeper  and  his  clerks. 


'<  Tliey  make  out,  engross,  and  present  publi- 
cations  to  the  Six  Clerks  to  be  filed,  ana  give 
notices  thereof  to  the  Sworn  Clerks  employed 
for  those  defendants  whose  answers  are  replied 
to.  At  their  seats,  subpoenas  to  rejoin  are 
generally  served ;  they  join  and  strike  com- 
missioners' names  in  joint  cominisitons  lo 
examine  witnesses,  and  other  special  commis- 
sions which  require  the  sanie." 

••  They  enter  all  rules  to  produce  witnesses, 
and  pass  publication  in  their  own  Slid  in  the 
Six  Clerks'  books;  and  procure  the  proper 
entries  thereof  to  be  made  in  the  registrar's 
bonk;  and  give  notice  thereof  to  the  Sworn 
Clerks  for  the  opposite  parlies.  They  enter 
and  sign  in  the  books  kept  in  the  Six  Clerks' 
Office,  called  the  rule  books,  all  consents  to 
enlarge  and  pass  publication." 

Almost  all  these  proceedings  should  be 
taken  by  the  solicitors  in  the  cause,  subject, 
as  to  a  few  of  them,  to  the  official  sanction 
of  the  record  keeper. 

''All  witnesses  examined  In  London,  arc  pro- 
duced  and  shown  at  their  seats,  and  n.itices  of 
their  names  and  residences  are  left  with  them, 
and  transmitted  by  them  to  their  solicitors." 

The  mode  of  examining  witnesses  in 
Equity,  should  clearly  be  altered ;  and  those 
alterations  should  be  carried  into  efiPect  by 
the  solicitors,  who  should  attend  at  the  ex- 
amination and  assist  the  Examiners. 

"  All  certificates  as  to  the  state  of  the  plead-* 
ings  and  proceedings  in  causes  are  made  out 
by  them,  to  be  signed  hy  the  Six  Clerks,  and 
produced  to  the  Court  previous  to  the  orders 
being  made,  which  depend  upon  the  state  of 
the  pleadings;  and  previous  to  any  cause  being 
set  down  by  the  registrar  for  hearing,  such 
certificate  is  necessarily  produced  to  and  left 
with  the  registrar  or  other  proper  officer,  and 
the  Sworn  Clerks  are  the  officers  by  whom 
all  appearances  and  consents  (on  the  part  of 
defendants  in  contempt  or  otherwise)  are  signed 
and  entered  with  the  register  pursuant  to  or- 
der." 

llie  solicitors  should,  in  these  matters, 
act  as  they  do  in  the  Common  Law  Courts, 
and  be  res])onsible  for  the  regularity  of 
their  proceedings.  A  solicitor  may  safely 
be  left  to  enter  his  cause  for  hearing  at  the 
proper  time,  and  the  record  keeper  may 
certify  whatever  else  may  be  required  as  to 
the  state  of  the  proceedings. 

•'They  sign  petitions  of  rehearing  and  appeal, 
undertaking  to  pay  such  costs  (if  any)  as  the 
Court  shall  award,  ad  to  any  proceedings  had 
since  the  decree  or  order  appealed  from  or 
sought  to  be  reheard." 

Tliis  could  be  better  done  by  the  solicitor, 
whether  he  or  his  client  is  to  be  personally 
responsible. 

"  The  names  of  parties  in  the  several  causes 
Q2 
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hmff  entered  elpbabeiically  in  their  bookf, 
together  with  the  names  of  the  respective 
Sworn  Clerks  by  whom  the  defendants  have 
appeared,  the  solicitors  and  their  clients  are 
frequently  attending  upon  the  Sworn  Clerks 
and  requesting  them  to  search  their  books 
for  information  to  enable  them  to  make  the 
proper  services,  as  at  their  seats  all  special 
petitions,  notices  of  motion,  warrants,  copies 
G|f  orders  &c.  &c.,  which  do  not  tend  imme- 
diately to  bring  the  parly  served  into  contempt, 
are  necessarily  antl  regularly  served,  and  are 
by  them  sent  to  the  solicitors." 

Books,  properly  kept  and  index  ed,  should 
be  open  for  public  inspection, 

"  Subposnas  for  the  defendants  to  make  bet. 
ter  answers,  are  also  served  at  their  seats ;  and 
they  are  personally  served  with  the  orders  for 
sequestration  nisi  against  defendants,  being 
peers  or  members  of  parliament,  and  also  with 
the  orders  for  the  Serjeant  at  Arms  nisi  to  go 
against  the  parties,  not  being  peers  or  meml>ers 
of  parliament,  for  not  producing  and  leaving 
papers  with  the  master,  pursuant  to  order,  or 
not  putting  in  their  examinations  to  inter- 
rogatories exhibited  before  and  allowed  by  the 
masters;  for  these  purposes,  it  is  of  course 
necessary  that  the  Sworn  Clerks  should  be 
easily  accessible." 

Notices  &c.  should  be  served  on  solicitors 
residing  within  a  certain  distance,  or  by 
post,  beyond  that  distance,  except  in  cases 
where  personal  service  is  requisite. 

"They  alone,  pursuant  to  orders  of  the 
Court,  attend  with  such  of  the  records  as  are 
filed  in  the  Six  Clerks'  Office,  when  prodoction 
of  the  same  is  necessarv,  namely,  before  the 
master,  to  expunge  scandal  or  impertinence.  In 
court,  to  take  the  bill  pro  con/esso,  before  the 
grand  juries  in  London  and  Middlesex,  and  at 
the  assizes  in  the  country,  upon  indictments  for 
perjury ;  and  if  a  true  bill  is  found,  tbey  after- 
wards attend  the  Court  when  the  trial  is  held, 
or  for  any  other  purpose  whatsoever." 

These  duties  of  attendance  should  be 
performed  by  the  clerks  of  the  Record 
Keeper. 

"They  certify  to  the  Court  and  masters^any 
question  of  practice  required  of  theui.'^ 

The  officer  in  each  department  would 
give  this  certificate. 

*'  The  Sworn  Clerks  enter  the  appearances  in 
Court  of  the  respective  defendants  ;  they  attend 
them  or  their  solicitors  when  requested,  during 
their  perusal  of  the  record  of  the  bill,  without 
fee,  nor  is  the  party  under  the  necessitv,  or  ex- 

}>ected  to  take  an  office  copy  of  such  bill,  un- 
e8S  he  finds  it  necessary  to  answer  the  same. 
They  attend  at  the  public  office  and  at  the 
master' 8  chambers  to^  receive  therefrom  all 
pleas,  answers,  examinations  and  depositions 
taken  by  commission,  after  the  ^ame  have  been 
sworn.    They  enter  all  pleaf,  answers  and  dc- 


ainrrers,  with  the  parties'  names,  dates  of 
filing,  and  other  requisite  matters,  in  their 
books,  and  deliver  the  same  to  the  Six  Clerk 
to  be  filed.  The  depositions  they  keep  by  then 
unopened  until  publication  dulv  passes;  and 
when  publicatioii  has  passed,  the  depositions 
are  produced  by  them  to  the  adverse  partie's 
Sworn  Clerk,  unopened,  and  then  published  iu 
bis  presence.  In  cases  where  the  testimony  of 
a  witness  has  been  taken,  together  with  that 
of  other  witnesses,  under  a  commission  to 
perpetuate  testimony,  or  a  tie  bene  esse  com- 
mission, who  dies,  or  it  otherwise  becomes 
necessary  to  publish  his  deposition,  the  Sworn 
Clerk  is  the  officer  directed  by  the  order  to 
open  the  depositions,  to  select  the  particular 
witness's  testimony,  publish  the  same,  and  re- 
seal  the  depositions.'* 

All  these  proceedings  should  be  taken 
by  the  Reconi  Keeper  at  the  instance  of 
the  solicitor,  without  any  Clerk  in  Court. 

"They  sign  all  consents  to  petitions  for  va- 
rious purposes,  and  all  agreements  and  electiooa 
to  proceed  at  law  or  in  equity ;  they  examine 
with  the  witness  who  is  to  prove  the  same,  all 
copies  of  bills,  answers,  and  other  proceedings, 
with  the  records  in  order  to  make  the  same 
evidence  on  a  trial  at  law,  &c." 

These  matters  would  be  done  by  the 
Record  Keeper  or  the  solicitor. 

[We  shall  continue  this  subject  in  our 
next  number.] 


THE  LAW  OF  CARRIERS. 

A  LATB  case  oiPick/ard  y.  The  Grand  Junc- 
tion Railway,  9  Dowl.  766;  S.  C.  8  Mee.  & 
Wels.  372;  has  decided  a  very  important 
question  as  to  the  liability  of  common  car- 
riers to  cairy  goods  offered  to  them  for  the 
purpose  of  conveyance.  In  the  present 
article  we  propose  to  consider  the  liability 
of  common  carriers  in  such  cases. 

In  almost  the  earliest  case  on  this  point, 
namely,  Jackson  v.  Rogers,  2  Shower,  327, 
it  was  held  that  a  common  carrier  was 
bound  to  accept  any  goods  presented  to 
him  for  conveyance,  and  convey  them  oa 
the  offer  of  a  reasonable  sum  by  way  of 
compensation.  There  the  declaration,  which 
was  in  ease,  charged  the  defendant  as  a 
common  carrier,  and  alleged  that  a  pack  of 
goods  had  been  brought  by  the  plaintiff  to 
the  defendant,  and  that  "  he  refused  to 
carry  them,  though  offered  his  hire." 
There  Jeferies.  C.  J.,  said,  '^  The  action 
is  maintainable,  as  well  as  it  is  against  aa 
innkeeper  for  refusing  a  guest,  or  a  smith 
on  the  road  who  refuses  to  shoe  any  horse^ 
bein^  tendered  satis&ction  for  the  same." 
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It  would  Beem  from  this  decision,  that  the 
pencil  bringing  the  goods  to  the  cairier 
waa  bound  to  tender  the  amount  of  the 
carriage,  though  the  words  of  the  decbia- 
tjon  were  only  "  offered  his  hire."  It 
might  be  that  the  Coxut  used  them  without 
any  very  distinct  consideration  of  the  dif- 
ference between  a  tender,  technically  so 
called,  and  an  offer,  which  might  merely 
be  an  expression  of  readiness  to  pay  as 
800&  as  the  amount  of  the  hire  was  ascer- 
tained. 

This  liability  to  carry  goods  when  pre- 
sented for  conveyance  was,  of  course,  limited 
by  the  question  as  to  whether  the  carrier 
had  convenience  for  carrying  the  goods 
presented.  Bateon  v.  Donovan,  4  Bar.  & 
Aid.  32,  is  an  authority  (among  others)  for 
this  proposition.  If  the  carrier  had  not 
convenience  for  carrying  the  goods  pre- 
sented, of  courae  he  was  not  bound  to  take 
them. 

In  Mr.  Justice  Story's  Commentaries  on 
the  Law  of  Bailment,  chap.  6,  s.  508,  he 
states,  as  the  result  of  the  common  law 
which  is  adopted  in  America,  that  "  One 
of  the  duties  of  a  common  carrier  is  to  re- 
ceive and  carry  all  goods  offered  for  trans- 
portation, upon  receiving  a  suitable  hire. 
This  is  the  result  of  his  public  employment 
as  a  carrier;  and  by  the  custom  of  the 
nation,  if  he  will  not  carry  goods  for  a  rea- 
sonable compensation  upon  a  tender  of  it, 
and  a  refusal  of  the  goods,  he  will  be  liable 
to  an  action,  unless  there  is  a  reasonable 
ground  for  the  refusal.  If  a  carrier  refuses 
to  take  charge  of  goods  because  his  coach 
is  full,"  &c.  "  it  will,  if  true,  be  a  sufficient 
legal  defence  to  a  suit  for  the  non-carriage 
of  the  goods."  Here,  if  we  look  merely  at 
the  words  used  by  that  deservedly  cele- 
brated Jurist,  it  seems  that  there  must  be 
an  actual  tender  of  the  hire ;  and  as  it  is  to 
be  a  tender,  we  must  presume  a  tender,  in 
the  technical  sense  in  which  a  lawyer  uses 
it,  was  meant.  Consequently,  a  readiness 
to  pay,  which  an  offer  might  mean,  would 
not  be  sufficient. 

We  now  come  to  consider  the  last  case 
on  the  subject,  already  referred  to,  namely, 
Pickford  ▼.  The  Grand  Junction  Railway 
Company,  That  was  an  action  on  the  case 
against  the  company  in  question  as  common 
carriers,  for  refusing  to  convey  goods.  The 
declaration  averred  that  "  the  plaintiff  was 
ready  and  willing,  and  then  offered  to  pay, 
the  defendant  such  sum  of  money  as  the 
defendant  was  legally  entitled  to  for  receiv- 
ing, carrying,  and  conveying  the  said 
goods."     To  this  declaration  there  was  a 


special  demurrer:  the  cause  assigned 
that  the  declaration  did  not  aver  a  tender 
to  the  defendants  of  the  money  which  they 
were  entitled  to  receive  for  the  carriage  of 
the  goods.  After  argument  and  taking 
time  to  consider,  the  judgment  of  the  Court 
was  delivered  by  Parke,  B.,  in  these 
terms : — 

'*  It  was  admitted  on  the  argument  in  this 
case,  that  the  defendants,  in  their  capacity  of 
common  carriers,  are  bound  to  carry  all  goods 
presented  to  them  for  the  purpose,  but  it  was 
contended  that  that  is  only  on  being  paid  in 
ready  money:  and  the  simple  question  is, 
whether,  in  order  to  support  an  action  against 
them  for  refusiog  to  carry,  on  the  offer  of  a 
reasonable  sum,  it  is  necessary  that  the  plain* 
titfs  should  have  made  what  the  law  terms  a 
strict  tender,  in  the  form  required  by  law. 
Now  the  Court  think  that  this  is  not  like  the 
case  of  a  strictly  legal  tender,  a  term  which  is 
only  applicable  where  an  absolute  duty,  such 
as  the  payment  of  an  antecedent  debt,  is  im* 
posed  on  the  parly  making  it,  in  which  case 
the  tender  stands  in  the  place  of  payment, 
and  is  in  fact  a  payment,  so  far  as  it  is  in  the 
power  of  the  party  tendering  to  make  it  one, 
but  which  remains  incomplete  only  because 
the  party  to  wliom  the  money  is  offered  refuses 
to  accept  it.  Such  a  tender  we  consider  to  be 
altogether  unnecessarv  in  the  present  case; 
the  acts  to  be  done  bv  both  pardes,  namely, 
the  receipt  of  the  goods,  and  the  payment  of 
a  reasonable  sum  for  their  carriage,  being  con- 
temporaneous acts,  the  carrier  bein^  bound 
to  receive  the  goods  on  the  money  bemg  paid 
or  tendered,  and  the  bailer  to  pay  the  reason- 
able amount  demanded,  on  the  carriers'  taking 
charge  of  the  foods.  The  case  of  Rawion  v. 
Johnson,  and  rne  other  cases  cited  by  Mr.  Maf 
tin,  clearly  shew,  that  whenever  a  duty  is  cast 
on  a  party  in  consequence  of  a  contemporane- 
ous act  of  payment  to  be  done  by  another,  it 
is  safficient  if  the  latter  pay,  or  be  ready  to 
pay,  the  money,  when  the  other  is  ready  to 
undertake  the  duty.  Here  the  acts  to  be  done 
by  the  plaintiffs  and  defendants  are  altogether 
contemporaneous.  The  money  is  not  required 
to  be  paid  down  by  the  plaintiffs  until  the 
carrier  receives  the  goods,  which  he  is  bound 
to  carry." 

The  conclusion  to  be  dravra,  therefore, 
from  this  case,  is,  that  for  the  future,  in 
order  to  render  a  common  carrier  liable  for 
refusing  to  carry  goods  when  presented  to 
him  for  conveyance,  it  is  not  necessary  t» 
make  a  formal  tender  in  the  technical  sense, 
but  a  statement  that  the  party  presenting 
the  goods  is  ready  to  pay  a  reasonable  com- 
pensation for  the  conveyance  of  them  will 
be  sufficient. 
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SUGGESTED  IMPROVEMENTS  IN 
THE  LAW. 


OFFigS  COPIES  OF  DEEDS. 

It  has  been  suj^gested  ihat  it  would  be  expe- 
dient to  allow  persons  holding  a  covenant  for 
tlie  production  of  deeds  to  give  office  copies 
of  such  deeds  in  evidence^  under  certain  re- 
strictions. For  this  purpose  the  following  bill 
has  been  sent  us : — 

1.  That  it  shall  be  lawful  for  any  person  to 
have  any  deed  inroHed  in  the  High  Court  of 
Chancery,  in  her  Majesty's  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer  of 
Fleas,  at  Westminster,  or  in  any  one  of  them, 
and  also  an  affidavit  of  the  due  execution  of 
such  deed  by  all  or  anyone  of  the  parties  thereto, 
at  anytime  after  the  execution  of  such  deeds : 
Provided  that  the  execution  of  such  deed  by 
the  party  or  parties  whose  execution  shall  be 
verified  by  such  affidavit,  shall  be  attested  by 
two  or  more  credible  witnesses,  and  there  be 
inroUed  at  the  same  time  with  such  deed  an 
affidavit  shewing  on  what  stamps  it  had  been 
ingrossed,  and  that  it  had  been  duly  stamped 
before  it  had  been  executed  by  any  one  of  the 
parties  thereto. 

2.  That  in  case  any  deed  shall  1>e  executed 
by  any  other  of  the  parlies  thereto  at  any  time 
or  times  after  it  has  been  so  inrolled,  it  shall 
be  lawful  for  any  person  to  have  an  affidavit 
of  the  due  execution  of  such  deed  by  such 
other  party  inrolled  in  the  Court,  and  hi  no 
other,  where  such  deed  shall  have  been  in- 
rolled: Provided  that  the  execution  of  such 
deed  by  such  other  party  shall  be  attested  by 
two  or  more  credible  witnesses. 

S.  That  every  deed  and  a^Ti davit  before 
being  sent  to  be  inrolled  under  the  provisions 
of  this  act,  shall  be  indorsed  as  follows :  '■  To 
be  inrolled  pursuant  to  statute,''  (here  name 
the  sessions  and  chapter  of  this  act). 

4.  That  after  any  deed  shall  have  been  in- 
rolled  under  the  provisions  of  this  act,  it  shall 
be  indorsed  as  follows :  "  Inrolled.  to^i^ether 
with  an  affidavit  of  the  execution  thereof,  by 
(naming  the   parties),    atid    an    affidavit    of 

,  in  (naming  the  Court),  pursuant  to 

the  statute  (namini?  the  sessions  and  chapter 
of  this  act) :"  And  that  after  an  affidavit  of  the 
further  execution  of  a  deed  already  inrolled 
shall  have  been  iurolled,  such  deed  shall  be 
indorsed  as  follows :  *'  An  affidavit  of  the 
execution  hereof  by  (naming  the  parties)  has 
been  inrolled  in  the  aforesaid  Court,  pursuant 
to  the  aforesaid  statute." 

5.  That  the  fee  for  inrolliog  every  deed  and 
affidavit  under  the  provisions  of  this  act  shall  not 
he  more  than  9d,  for  every  seventy-two  words 
thereof,  and  that  the  fee  for  an  office  copy  of 
nay  such  deed  or  affidavit  shall  not  be  more 
than  6rf.  for  every  seventy-two  words  thereof. 

6.  That  every  affidavit  made  under  the  pro- 
visions of  this  act  shall  be  intituled  in  that 
Court  where  the  deed  to  which  it  refers  is 
intended  to  be^  or  has  been  inrolled,  and  shall 


be  9worn  before  a  mrson  .duly  qui^ified  to 
administer  oaths  in  such  Court, 

7.  That  if  any  party  iu  any  action  at  lair 
which  shall  hereafter  be  commenced  sliall  be 
desirous  of  giving  an  office  copy  of  any  <leed 
inrolled  pursuant  to  this  act  in  evidence  on 
the  trial  or  hearing  of  suih  action,  it  shall  be 
lawful  for  him  to  summon  the  opposite  party 
before  a  Judj^e  or  Baron  (of  one  of  her  Ma- 
jesty's Superior  Courts  of  Record  at  West- 
minster) at  his  chambers,  to  shew  cause  why 
he  should  not  be  allowed  to  put  such  office 
copy  in  evidence  in  lieu  of  the  original  deed : 
And  that  it  shall  be  lawful  for  such  Judge  or 
Baron,  on  the  applicant's  producing  a  deed  of 
covenunt  for  the  production  to  him  of  the 
original  deed,  and  also  an  affidavit  sworn  by 
him  that  diligent  search  and  inquiry  has  been 
made  for  such  original  deed,  but  that  it  cau- 
not  be  found,  to  make  such  order  for  the 
costs  of  such  application  as  he  may  think  pro- 
per, and  either  to  order  the  office  copy  of  such 
deed  to  be  received  in  evidence  or  to  dismi^ 
the  summons:  Provided  that  no  such  office 
copy  shall  be  received  in  evidence,  unless  at 
the  lime  of  its  being  tendered  in  evidence 
there  shall  be  put  iu  and  read  before  the 
judge  or  arbitrator  by  or  l>efore  whom  tli'e 
trial  or  bearing  of  such  action  shall  Uke  place» 
an  office  copy  of  the  affidavit  deposing  to  tlie 
stamps  on  such  original  deed  :  And  provided 
also,  that  such  o(ice  copy  of  such  original 
deed  shall  only  be  received  in  evidence  of  the 
execution  of  the  original  deed  by  the  party  of 
whose  execution  an  office  ropy  of  an  affidavit 
shall  be  produced  and  read  liefore  the  judge 
or  arbitrator  by  or  before  whom  the  trial  or 
bearing  of  such  action  shall  take  pl»ee :  And 
provided  also,  that  it  shall  he  lawful  for  the 
opposite  party  to  take  such  ohjeciions  t.o  sucli 
office  copies  of  such  original  deeds  ^nd  affida- 
vits, or  10  any  one  of  them,  as  he  would  have 
had  a  right  to  have  taken  to  the  originals.* 

8.  That  no  affidavit  which  shall  be  made  or 
used  under  the  provisions  of  this  act  aliall  be 
liable  to  stamp  duty. 

9.  Interpretatjou  clause,  &c. 


MOOT  FOINTS. 


With  reference  to  the  case  put  by  "  A  Sub- 
scriber," p.  190,  anle,  it  would  seem  clear 
that  the  purchaser  will  not  be  affiscted  by  the 
judgments  which  have  lieen  entered  up  agaiaat 
the  mortgagor  sul>sequently  to  the  morti^age, 
upon  the  principle  that  judgments  entered  up 
against  a  grantor,  after  he  has  conveyed  his 
property  upon  trust  to  be  sold,  are  not  blndini^ 
upon  a  purchaser  from  the  trustee  for  sale. 
Lodge  V.  Lyselep,  4  Sini.  70;  f^^ier  ▼.  Bhtok-^ 
sione,  1  Myl.  &'K.  297.  How6ver»iachjQ<l|;. 
ments  generally  constipate  a  lien  upon  Che 
unpaifl  part  of  the  purchase  inonevy  and  « 

•  This  clause  might  be  extendtd  tosuita  in 
equity. 
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purchaser  wtih  notke  would  in  ordinary  c»9e9 
be  uniare  io  paying  if  to  tfie  ventior  tvitkoot 
first  ^  obtainm;^  a  release  from  the  judgqient 
creditor.  Bat  the  mort^gfe  deed  iii  question 
in  all  probability  contains  a  proviso  that  the 
receipt  of  the  mortfcai^ee  shall  be  a  siiiioieat 
discbaffiap.  Jf  ihis  be  the  ca«e»  the  purchaser 
may  aaf<;ly  jiay  the  purchase<xiuoney  to  the 
mortgag^cey  \rho,  Ufidcr  such  oircum&tances, 
will  be  tl^  uoJy  perdOB  to  8O0  Co  iu  preper 
applicatiiia  ;  pnd  B*  way  con)p<:I  a  tpeafic 
performance  afifainst  /).,  without  obliging  the 
concarrence  of  the  judirroent  creditor. 

P.P. 

LBA8B  FOR  A  TBAR. 

Tne  fuUomiifr  points  are  submitted  on  the 
act  for  abolishing  the  lease  for  a  year.  Int. 
Whether,  in  the  case  of  the  ad  vtuorem  t^uty 
on  a  conveyance,  and  that  of  the  barj^a^i  and 
sale  for  a  year  being  placed  upon  the  sftme  skfrt/ 
will  admit  of  an  additional  number  of  folios^ 
beyond  the  usual  number  of  thirty  on  each 
first  skis;  2d.  If  the  usual  d«ty  lor  the  con- 
sideratioR  foe  on  the  first  akin,  iiod  tlte  ilnty 
required  for  ihe  lease  be  on  a  second  skin,  can 
more  than  thirty  folios  be  put  upon  those  two 
akiiM,  or  would  Dot^he  akin  v^u  which  the 
lease  stamp  was  attached  snppfy  the  place  of  a 
rider.  Ml  the  cise  of  a  release  being  forty-five 
folios  ?  L. 


A   CapNTRY  AJTOBNRT  CHANGINQ   918    BRU- 
J>RlfO£. 

Has  an  attorney,  who  hRving  cenoved  from 
o«e  cooDty  to  another,  a  nght  to  continue 
his  addrffla  in  his  certi&*ale  and  in  the  law  list, 
still  representing  him  as  praeLiniiig  m  the  town 
be  has  removed  froln  as  well  as  in  that  to 
which  he  has  removed,  he  continuing  no  office 
in  the  former?  and  if  not,  what  coiitr&e  shouM 
be  taken  to  correct  such  mis- address,  which 
by  being  ceAtinued;  deceives  distant  practi- 
tioners in  selecting  their  country  agents,  and 
injures  those  practising  in  such  town.        L. 

[The  certificate  being  taken  out  for  a  year, 
eamat  he  OMroectcfl  tUl  «lie  foUoi^g  year; 
and  the  address  must  of  course  remain  in-  the 
Law  List  until  the  next  edition.  We  are 
willing,  at  the  request  of  the  proper  party,  to 
atate  changes  of  thrs  kind  In  the  Le;;al  Ob- 
server.   EjoJ 

PLBAOINCCr. — DEBT. 

In  answer  to^  L.  M.,  p.  193,  <mi^>  it  will  be 
well  to  consider  the  nature  of  the  actions  of 
assMmpsii  and  debt.  TJhe  aotinn  «f  ifmmmpiit 
is  divided  into  a  ipecM  aisumpiit,  and  a  aene- 
nX  ituMiMus  aswmpiit.  The  action  ofdebt 
lies  either  upon  a  debt  of  record^  lij  sneciai^, 
or  simpie  coBtraoi.  The  question  in  tne  ore- 
sent  case  relates  to  the  nature  of  the  actions 
of  indebiitUuM  aitumpiii  and  de6t,  and^to  the 
difference  t^t  exists  between  them. 


Jsiumpiii  is^  an  action  for  the  recovery  of 
damages  sostained  by  tlie  non*performance 
of  an  agreement.  In  indebUatua  atsumptitf 
the  agreement  arises  by  implication  of  law. 
The  action  of  debt  lies  for  the  recovery  of  a 
awn  ceatain,  upon  simple  contract,  either  ex- 
press or  implied.  speciaiiVj  or  record.  Tihf. 
question  to  be  detennined  is,  "  in  wliat  cW 
or  evjenl  is  a  plaintiff  bound  to  elect  to  pursue 
one  of  these  two  forms  of  action."  In  kiarft 
cate.  Sulk .  23,  it  was  decided  that  **indel'Uutu$  ««- 
ftfjft/MilwUl  not  lie;n  any  case  except  where  deb^ 
lies.'*  And,  accordingly,  we  find  tliateithu  {in 
action  of  indfifitatui  assumpsit  or  debt  will  lie 
ifor  goods  aofd<  money  lent,  paid,  had  and  re- 
ceived, &c.  In  either  of  these  cases  then«  the 
plaintiff  is  at  foil  liberty  ta  choose  his  remedy, 
and  he  may  sue  in  whichever  form  best  suits 
^8  9wpofH»*  f^ut .  fdthough  '*  indebitatus  as* 
sumpsft  does  not  lie  in  any  case  except  where 
delK  iks»"  yet  the  action  of  debt  extends  to 
many  cases  where  the  former  is  not  applicable; 
for  debt  may  be  brought  upon  a  record,  or 
specialty,  whereas  indebitafve  assumpsit  is  con- 
fined to  parol  agreements.  In  cases  ansLa|( 
upon  parol  a^j^reements,  the  action  of  iudcbt' 
tatus  asMuwpsu  and  debt  are  concurrent  reme- 
dies. But  over  all  cases  founded  upon  record 
and  specialty,  debt  has  an  exclusive  jurisdic- 
tion. Thusjup6n  a  bond,  bail-bond,  judgment| 
or  a  penalty,  the  plaintifl  has  no  choice,  but  Is 
bound  to  seek  his  remedy  in  an  action  of  debt| 
and  not  in  indebitatus  assun^psU, 

But  anothar  question  haa  been  br4)ugUt  for* 
ward.  How  it  is  that  an  action  of  debt,  which 
is  applicable  to  those  cases  only  in  which  the 
plaintiff  seeks, to  recover  a  sum  certain,  and  a 
Bum  in  numero — can  lie,  where  indebitatus 
assumpsit  is  the  remedy,  in'  which  the  sum  is 
unfixed  and  uncertain.  But  it  is  denied  thai 
the  sums  sought  to  be  recovered  for  goods 
sold,  and  money  lent,  &e.  are  in  law  unfixed 
and  uncertain.  For  although  the  parties  have 
not  actually  fixed  the  amount  of  the  sums,  yet 
if  they  are  capable  of  bciivg  made  certain  .by 
means  of  computation,  it  is  sufficient,  fur  id 
cert  urn  est  ^uod  certum  reddi  potest,  Gardiner 
V.  Diitcman,  3  Law  Jour.  (N.  S,)  £xch.  161,  is  a 
case  in  point.  In  that  case,  the  second  count 
was  upon  a  quantum  meruit^  and  it  was  de- 
cided tliat  a  count  in  the  form  of  a  coua^  in 
debt,  aUeging  that  the  defendant  undertook 
and  agreed  to  pay  the  plaintiflf  as  much  as  he 
reasonnbljf  deserved,  ifs.,  is  a  good  count  w 
debt.  Judi;ment  was  for  the  plaintiflfs,  and 
the  grounds^  upon  which  they  relied  appear 
to  afi'ord  a  satisfactory  solution  to  the  present 
ouestion.  It  is  t^iere  maintained  that  debt  wiU 
lie  upon  any  agreement  to  pay  money  where 
the  incney  is  certaJo  or  may  oe  rendered  cer- 
tain ;  that  the  count  is  a  count  in  debt,  what- 
ever woids  m^y  ba  uaed,  if  it  shows  that  the 
plaintiff  demands  Vie  money  itself^  and  damages 
tor  the  detention  of  it,  and  not  merely  damoges 
for  a  wrongful  breach  of  promise;  and  that 
this  is  the  only  true  distinction  between  debt 
and  asanmptit,  see  Selwyn's  N.  P.,  titlcv 
Aflifump^riynd  Debt. 

1.  |j.  A* 
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FURTHER  RB.ADMISSION  OF  ATTCmNEYS.  iM  day  ^HUary  Ttrm,  1842. 
Added  /•  the  List  by  Judged  Order. 

QUKBK'S  BSKCB. 

Bdsley^  William  Fletcher,  6,  Grove  Street,  Western  Coast  of  Africa  i  late  of  M,  Buc- 

•  Camden  Town.  cleuch  Terrace,  Upper  Clapton ;    Spring 

Olive,  Joseph, 46,  Great  Russell  Street ;  Deb-  Place,    Oxford   Terrace;    Geor«e    Street, 

tors'    Prison,  London ;    and    Ironmonger  Hampstead  Road ;  Mary  Street,  Hampstead 

Street.  Road;  and  on  board  ship  proceeding  to 

Fine,  Richard,  now  on  his  passage  to  H.  M.  England. 
SettlemenU  on  the  River  Gambia,  on  the 

[See  former  list,  p.  216,  anie.l 


ATTORNBY'S  TO  BE  ADMITTED. 

Bwter  Term^  1842. 

quhm's  bxncb. 


ClerVe  Name  and  Residence.  7b  wkom  artieied,  amgrned,  ^tr, 

Austen,  George  Durrant,  6,  Newman's  Row,  James  Templar,  23,  Greal  Tower  Street. 

Lmcoln's Inn  Fields;  4, Coburg Place ;  and 

66,  Great  Dover  Street. 

Anderton,  Thomas,  Choriey;  66,  Hermitage  John  Latham,    Chorlev;  assigned  to   JoIib 

Place,  St.  John  Street  Road.  Winder,  Choriey. 

Abraham,  G.  T.  Fredcricit,  6,  Great  Marl-  George  Frederick  Abraham,  Great  Marlbo- 

borough  Street.  rough  Street. 

Bell,  Jolm  Lee,  4,  Mary's  Place,  Peckham:  William  Carrick,  Brampton, 

and  Brampton. 

Barras,   William  the  younger,  Leigh  Street,  William  Clark  and  Durley  Grazebrook,  CherU 

Connaught  Terrace.  sey ;  assigned  to  Robert  Henry  Raines^  13, 

Gray's  Inn  Square. 

"JS?*!/      '  *''*  younger,  1,  Glengall  Place,  John  Doughney,  1,  Horseleydown  Lane ;  aa- 

Old  Kent  Road.  signed  to  George  Richard  Comer,  Dean 

_  .          _^,,,  Street,  Sonthwark. 

Bntlan,  \^illiam,  Bristol  ;    and  10,  Euston  Meshach  Brittan,  Bristol. 

Square. 

Bower,  Benjamin,  46,  Great  Ormond  Street:  WUUam  Tristram KeighUy,  liverpool. 

and  Liverpool. 

Bourne,  Robert  Hodgson,  18,  Wakefield  St. ;  Christopher  Rymer,  Wolsingham. 

30,  Frederick  Street ;  and  23,;Lloyd  Square, 

Soley  Terrace. 

Berry,  James,  17,  New  Boswell  .Court ;  and  Benjamin  Gray,  New  Boswell  Court. 

Alsop  Place,  New  Road.  j               j» 

Browne,  George  Frederick,  Diss ;  Henrietta  Harry  Browne,  Diss ;   assigned  to  Thomas 

Street ;  41,  Argyle  Street;  and  3,  Regent's  Edward  WaUacc,  Diss. 

Place. 

Barrs,  Edward,  Handsworth;  and  Birming-  Samuel  Carter,  Birmingham. 

ham. 

Banister, Edward,  17,  Clarendon  Square;  and  John  Richards,  the  younger,  Reading;  aa- 

11,  Howland  Street.  signed  to  Charles  E.  Deacon,  Sonthaupton  ; 

.  assigned  to  James  Burton,  3,  Powis  Place. 

Bomton,  James,  Kckering.  Thomas  Bointon,  Pickering. 

Carrick,  Joseph,  4,  Mary's  Place,  Peckham ;  John  Lee,  Brampton. 

and  Brampton. 

Chippendale,  Augustus,  Alfred  Place,  Bromp-  John  Clayton,  Lancaster  Place. 

ton. 

Oosscrat,  David  Peloquin,  6,  Harlland  Terrace,  Arthur  Abbott,  Exeter. 

Kentish  Town;  Brampford;  Speke;  and 94, 

Park  Street. 

Cheshire,  Christopher,  Hartford.  Joseph  Denisen,  »Ianchester ;    assigned  to 

n«.Ki.«    wii«        D*  1.    J    n    .   •■»    ^    ^  Thomas  Richard  Barker,  Northwich. 

Orabbe,    William  Jlichard,  East   Wonford  ;  Harry  James.  Exeter. 

Heavitrep,  near  Exeter ;  and  37JWUoucester 

Street. 
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CrackReH,  John  BenJamiiH  Lyncome;   uid  Bdward  WeK'WafcottT'*^^^^^  ^ 

Wtdcomhe. 

Chew.  Thomas  Heath,  Manchester.  William  Christopher  Chew,  MaDchester. 

Cadle,  Edmond,  5,  New  Ormond  Street ;  15,  James  Henry  Dowling,  Gloucester. 

Grafton  Street;  and  10,    Great   Ormond 

Street. 

Clowes.  Ellis.  7»  Brunswick  Square.  John  Ellis  Clowes,  10,  King's  Bench  Walk. 

Cnnrey,  William.  6.  Old  Palace  Yard.  Benjamin  Cunrey.  Old  Palace  Yard,  i 

Cates.  WUliaro  Leist  Readwin,  13,  New  North  Robert  Gates.  Fakenham. 

Street ;  and  Fakenham. 

Chattock,Heni7  Harvey.  215.  Oxford  Street!  Thomas  Chattock.  Solihall;  assigned  to  Ed- 

and  SolihalL  mund  John  Jeninp,  4,  Elm  Court,  Temple. 

Cobb.  John.  51.  Sonthamnton  Row ;  25.  Hen-  Samuel  Haines,  29,  Tavistock  Place ;  assigned 

rietta  Street ;  and  20.  (xreat  Ormond  Street.       to  David  Harrison.  5,  Walbrook. 

Cobb.  Joseph  Richard,  Brecon.  John  Jones,  Glanhonddu ;  assigned  to  Edward 

Williams.  Brecon. 

Compigne,  Alfred.  5.  Upper  Montague  Street.  James  Sowton.  27,  Great  James  Street;  as^ 

signed  to  John  Gregory,  12.  Clement's  Inn. 

Colthnrst.  Henry.  17,  Calthorpe  Street.  Bris-  John  William  Cornish,  Bristol;  assigned  to 

to!  s  6,  Chesterfield  Street  i  and  31.  Liver-       Thomas  Charles  Cornish,  Bristol 

pool  Street. 

Cock.  Richard.  20.  Vauzhall  Row.  Lambeth ;  Thomas  Thorpe  De  Lasaux,  Canterbury. 

Rostock ;  and  Canterbury. 

Comport.  John.  21.  New  Milman  Street ;  and  John  Gibbs.  Strood. 

Scrood. 

Church.  Francis,   Dalston ;   and   Palsgrave  William  Robert  Hall.  Hungerford. 

Place.  Strand. 

Chandler.   Charles.    Shrewsbury  ;    and   23.  Thomas  Salt.  Shrewsbury. 

Wakefield  Street. 

Charsley.  Frederick,  35,  Manchester  Street;  John   Charsley.    Beaconsfield ;    assigned   to 

Beaconsfield;  6.  Great  Ormond  Street;  and       Bryan  Holme.  10.  New  Inn. 

96.  Gloucester  Street 

Clarke,  Robert  Eagle.  56.  Spencer  Street.  William  Clarke,  Thetford. 


Northampton  Square ;  and  St.  Mary  Axe. 
)ooke.  Richard  Campbell  Green,  9.  Grc 
Street.  Soho;  Bedford  Row;  Everett  St.; 


Cooke.  Richard  Campbell  Green,  9.  Greek    Thomas  Peregrine  Turner.  13,  Bedford  Row. 


and  Gravesend. 

Dench,  James.  Ely.  Luke  Dench.  Ely. 

Darwin,  Edward  Levett.  37,  Upper  Stamford  Francis  Jessop.  Derby  $    assigned   lo  Joko 

•  Street;  and  Sydnope.  James  Joseph  Sudlow,  the  younger.  Chan- 
cery Lane. 

Dawson,   Huntingdon,  3,  Wardrobe    Place,  Abraham  Dawson,  Newcutle-upon-l^e. 

Doctor's  Commons;  and  Newcastle-upon 

Tyne. 

Edwards,  Thomas  Kersey,  S.  Carpenter  Street.  Henry  William  Sole.  68.  Aldermanbury. 

Berkeley  Square;  15.  Gray's  Inn  Square; 

and41.  Bedford  Place. 

Eade,  Joseph,  Clapham  Common;  and  Here-  William  Henry  Bellamy,  Hereford. 

ford. 

Freetb,  Thomu  Jacob,  Saint  John's  Wood.  Augustus  Henry  Burt.  32,  Essex  St.  Strand  ; 

assigned  to  William  Pyne,  Inner  Temple. 

Finden.  Francis,  9,  Charter.House  Square;  William  Wilton  Woodward.  Pershore;    as* 

and ¥nnchester«  signed  to   Henry  Wfaately.  Pershore;   to 

Chas.  Woolridge,  Winchester. 

Fisher.  Edward.  56,  Montague  Square.  Frederick  James  Fuller.  Carlton  Chambera, 

Regent  Street. 

Godden,  Henry  James,  6.  St.  Geoige'sTer*  James  Trower  Bullock,  Truro;  assignod  to 

race.  Compton  Reade.  64.  Lincoln's  Inn  ^elds. 

Gribble.  William,  the  younger,  13,  Everett  William   Gribble,    BamsUple;    usigned  to 

Street,  Brunswick  Square.  lUchard  Every,  Exeter. 

Grauf^er,  Benjamin.  Tredegar  Square*  Mark  Henry  Gregory,  Wax  Chandlers'  Uatt* 

Gabnel,  James   AJexander,  5,   Gray's   Inn  Nathan  Atherton,  Calne. 

Square ;  and  Calne. 

Hayes,  Charles  William,  7,  St.  George's  Tcr-  Frederic  Talbot,  47,  Bedford  Row. 

race. 

Higgingbottom,  Wm.  Henry,  Ashton-nnder-  William  Leach  Buckley,  Ashton-unde^Lyn•» 

Lyne.  * 

Hartley,  J,  Altham  Da  Copta.  3,  Wellington  James  Hartley.  27,  New  Bridge  Street. 

Street.  Strand. 
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Superior  Cmnrit :  Lord  ChmutU$r. 


Cttrkt^  Nvme  find  Hetidtnce. 
Homfray,  Jeston,  7,  Aiopton  Street^  Worces- 

ter;  and  5,  Harpur  Street. 
Hutcbintoo,  John  Aiexarnder,  1,  Amwell  St. 

PentonvUU ;  uid  Ddrlin^^on. 
Hawthorn,  Reuben,  6,  Stanhope  Place,  Ut- 

toxeter. 
HttQCoek,  Fre'lerick,  Ship«ton-on-Stour. 
Heiver,  Jolin  Hibberd,  Melkehain. 
liarris,  Cbarles,  20,  Liverpool  Sir«et|   and 

Bristol. 
Harle,  Henry  BouliOD,  Ijeeds. 
iJoii^bton,    Wiliiam,   Waltbamstow;    and  2, 

Arundel  Terrace. 
Howard,  Thomas,  7,  NorMk  St.,  Strand. 
Jiif|ue0,  John,  the  >'oiinfrer,  30,  Upper  North 

Place,  Gray's  Inn  Road. 
Jeffemon,    Wiliiaio  Thrush,   Northallerton; 

flO,  Highbury  Terrace ;  and  23,  Bcdfin^  St. 


Tn  whom  nrthiert,  nsmgned,  6fv, 
Charles  Pidcock,  Worcester. 

H^nry  Hutdiinson,  Darlington ;  assigned  to 
James  Williamson,  Verulam  Buildings. 

Adhrd  Welby,  OI>»pel-en-)e. Frith ;  assijrned 
to  Henry  Nethersolc,  3,  New  Inn  Buildings. 

John  Henry  Clark,  Shipston-on-Stour. 

Charles  Thomas  Motile,  Melksbam. 

Matthew  Perkiis,  Bristol. 

Thomas  Harle,  York,  And  fj€e4«. 
George  Badhaai,  4,  Verulam  Buildings. 

Thomas  Burton  Howard^  Norfolk  St ,  Strand. 
John  Jaqucs,  8,  Ely  Place. 

HolicrC  Bennett  Walt(«n^  NenballeKoa ;  is* 
signed  to  John  8.  Walton,  Northallerton. 


{Tv  be  continued.) 


SUPERIOR  COURTS. 


Eorlr  €^xnreU0r. 

LUNACY. — BXBCUTION  OF  COMMISSION. 

lite  domicile  of  a  perooH  is  tAe  proper  piaoe 
for  executing  a  commiuion  of  tunacjf 
ugainit  him,  aUhougkfar  distnai  from  ike 
place  where  the  acte^  on  which  nomumLoe$$ 
of  mind  is/ifunded,  were  committed, 

William  Thomas  Tion?,  Bsq  ,  is  the  son  of 
a  merchant  in  Liverpool,  was  edncated  for  the 
military  profession,  and  served  in  the  army 
until  1839,  when  his  friends  placed  him  in  a 
private  madhouse  near  London.  He  wa^ 
discharged  as  cured  in  the  sunomer  of  1840, 
•ad  lived  for  seven  months  afterwards  at  the 
Immmc  of  his  brother,  who  succeeded  to  the 
father's  establishment  in  Liverpool,  had  his 
horses  there  and  bii*  apartments  kept  for  hitn 
excusively.  (n  April,  1841,  he  was  iroing  on 
a  visit  to  his  father  then  residing  at  the  Hague, 
and  in  his  way  through  London,  he  fell  in  with 
some  ladies  of  easy  virtue,  hired  a  furnished 
house  for  one  near  the  Strand,  and  lived  tbere 
with  her,  went  then  to  live  at  the  house  of 
another  in  the  west  end,  and  married  her  in 
May,  and  hirod  a  liooso  in  the  next  street,  but 
did  not  occu^  it.  He  was  induced  by  his  re- 
•lativas  to  go  to  Liverpool,  and  where  they 
found  him ;  there  cbey  obtained  the  usual 
certificate  of  inedical  gentlemen,  and  confined 
him  in  a  kraatic  asylum.  There  being  no 
doubt  that  he  was  a  fit  subject  for  a  commis- 
aioD  of  lunacy,  the  qvestion  was  whether  the 
commission  sbottld  be  executed  in  London  or 
ID  Liveraool. 

Mr.  iFukefield  and  Mr.  M'ChrisHe.  for  the 
brother,  the  petitioner  for  the  commission. — 
The  domicile  of  the  supposed  lunatic  was  in 
Liverpool,  and  there,  or  in  the  immediate 
neighbourhood,  are  all  the  witnesses  who  can 
•peak  to  his  conduct,  including  the  officers 
aM  men  of  ihe  regiment  in  which  he  served, 
now  quartered  in  Manchester.  Whenever  he 
came  tb  London  he  Hted  at  hotels,  or  in  fur- 


nished  lodgings,  until  he  became  an  tnmale  in 
the  bouse  of  t^  person  w4iora  be  married.  It 
was  nut  usual  to  remove  a  lunotfte  200  miles. 

Mr.  fFhkmarak  and  Mr.r  Bagofgetie,  fol*  Ibe 
wife,  contended  that  the  party  resided  as 
much,  if  not  more,  in  London  than  in  Liver- 
pool. In  the  latter  he  was  merely  on  a  visit 
to  his  brother,  but  in  I^ndon  he  had  hired 
houses  in  Craven  Street,  Green  Street,  and  in 
Chapel  Street.  W*hen  be  was  confined  to  a  mad- 
house on  a  former  occasifm,  it  was  in  the  neigh- 
bourhood of  London,  and  it  was  in  London  he 
committed  the  acts  from  which  onsoundnees  of 
inind  was  to  be  inferred.  The  avowed  object  of 
the  commission  was  to  ascertain  the  time  of 
the  lunacy,  and  to  set  aside  the  matriage  which 
was  contracted  in  London.  The  petitioner 
could  not  say  this  gentleman  was  of  -unsound 
fnind  in  Liverpool ;  for  if  he  was,  why  let  hiui 
off  on  a  visit  to  the  Hague  ?  London  was  the 
scene  of  his  insane  oondnet  r  the  vnie  had  an 
interest  in  ascertaining  the  dnte ;  but  it  was 
out  of  her  power  to  be»r  the  espense  of  at- 
tending in  Liverpool,  having  e&p^led  all  tlie 
money  she  had  while  Mr.  Tinne  lived  with 
her.  They  cited  Ea  parte  Smkh,  1  Swan- 
ston,  4. 

The  Lord  Vhanceiior  had  no  doubt  that  this 
person's  domicile,  for  the  purpose  of  the  eein- 
mi!f>ion,  was  in  L'verpool.  AH  bis  relations 
were  tliere^the  officers  and  privates  of  the 
regiment  in  which  he  was  an  officer ;  in  short, 
all  the  witnesses  who  could  speak  to  his  con- 
duct from  his  infancy  were  in  Liverpool,  or 
in  the  imnediaAe  neighboniliood.  Liverpool 
was  therefore  the  proper  oetHie,  H  he  »tght  so 
call  it,  for  executing  the  oommiMiiKH-the  sub- 
ject of  it  being  also  there. 

On  an  application  that  the  wife  <be  flowed 
10  attend  the  execution  of  the  commissioti*— 

His  Lordship  said,  she  may ;  but  the  allow- 
ance of  her  costs  would  depend  on  the  result! 

In  the  matter  of  Tlnnc^Ai  Westminster^ 
January  19, 1842. 


Digitized  by 


Google 


Jbq^or  CourU  s  JMU. 


JSolU. 


PmACTlCS.-^ADTANCIHrC  0AU8B. 

Tke  Court  will  not  advance  a  cause  on  the  groand 
of  serious  injury  being  likely  to  accrue  to  one  ^f 
the  parties  interested  by  the  hearing  being  de- 
layed, or  of  important  bewjit  to  such  party  beiskg 
made  man^esS  to  the  Court  by  a  speedy  hearing, 

Pemherton  moved,  ^m  ptnrte,  to  adfance  this 
cause  under  the  following  circumstances: — 
Tlie  testsior  named  in  the  pleading  had  so 
left  his  property  as  to  remter  it  doulitful  whe- 
ther his  widow  took  the  whole  absolutely,  or 
whether  she  took  only  a  partial  interest,  and 
his  eUldren  the  remaioder.  It  wt  at  first  con- 
sidered so  clearly  an  ahseluie  gift  to  her,  that 
she  had  shortly  after  the  testator's  death  con- 
veyed the  property  to  trustees,  for  the  pur- 
pose of  settling  it  according  to  her  wish ;  but 
a  doubt  having  afterwards  arisen,  a  bill  was 
filed  on  behalf  of  the  children,  who  were  in- 
Aiuts,  claiming  the  benefit  of  a  construction  in 
their  favour.  The  canse  was  set  down  for 
hearing,  Imt  was  not  likelv  to  be  heard  for 
some  time  in  its  regular  order,  and  an  oppor- 
tOAily  faaviog  presented  itself  of  placing  out 
one  of  the  ckildren  very  advantaireottdy,  all 
oarties  were  4esin»us  that  a  portion  of  the 
land  In  Ce«rt  stamKng  to  tbe  credit  of  the 
cause,  which  was  the  produce  of  the  testator's 
estate,  should  be  applied  for  his  benefit,  but 
as  BO  reference  could  be  made  to  the  Master 
to  settle  maintenance  until  it  was  determined 
what  parties  were  entitled  to  the  fand,  and  the 
prospects  of  the  infant  for  whom  tbe  advance- 
ment was  required  might  be  seriously  injured 
unless  the  application  were  granted,  he  sub- 
mitted that  It  was  a  case  which  miglit  fairly 
be  excepted  from  the  general  rule  of  not 
adraneing  a  cause. 

The  Mtiiierofthe  /Mk  asked  Mr.  Pemher^ 
ton  whether  he  thought  it  cunld  be  certified  as 
a  short  cause;  but  Air.  Pemberion  not  being 
will'mg  to  pledge  himself  to  this,  his  Lordship 
said,  that  however  painful  it  was  to  his  feelings 
to  be  compelled  to  refuse  such  an  application^ 
yet  he  could  not  in  justice  to  the  other  8uitor9, 
who  relied  on  their  causes  coming  on  in  their 
turn,  comply  with  it. 

CrocktH  V.  Crocketi,  January  14th,  1842. 

CHAaiTT. —  BREACH  OF  TRCBT. —  ACQCIKS- 
CENCB.  ' 
The  trustees  of  a  charity  having  in  1725,  alieued 
the  charity  property  for  a  term  ^  S^99  years 
JJeld^  that  the  Court  was  not  bound  io  assume  that 
tka  ttaMaactvm  umu  mptomdeni  a^  regarded  4he 
imimesU  of  the  ohariiy^  bui  must  consider  it  with 
9^artuee  te  ihe  state  of  etrcmnstances  at  the 
Hmtf  mmdthat  no  objection  having  been  made  to 
ike  etUensdianfor  upwards  of  a  century,  there  must 
be  some  strong  grounds  fhr  the  Court's  interfe- 


Turner  and  Blunt,  for  tbe  information,  stated 
that  it  was  filed  upon  the  recommendation  qf 
the  chanty  commissioners,  and  the  object  of  it 
was  to  sec  aside  a  lease  made  by  the  tri^tees  of 
an  estate  which  wu  devised  to  the  churchwar- 


dens of  tbe  psiisli  of  St.  ftiairOotivicli,  in  tbe 
city  of  London,  upon  trust  tor  the  bepefit  of 
tlie  poor  of  that  parish.  Tlie  estate  consisted 
of  eight  bouses,  a  tenement,  coal-house  and 
premises  in  Hammond's  Alley,  near  Bishops- 
gate  Street,  and  in  the  year  17*6.  it  was  con- 
veyed to  the  South  Sea  Company  for  999  years 
in  consideration  of  135/.  present  payment,  and 
a  rent    of  45/.   a    year,    alilH>ugh    it   ap- 

SQiired  by  the  pari&b  books  that  it  was  pro- 
ucing  a  rental  of  77/.  a  year.  This  belief 
considered  a  grossly  improvident  bargain,  the 
information  was  filed  fur  the  purpose  of  having 
the  conveyance  declared  void..  It  had  fre- 
quently been  held,  that  a  conveyace  of  charity 
property  in  perpetuity  could  not  be  austained* 
and  it  was  evident  thfit  ip  this  instance  the 
transaction  was  concocted  solely  for  the  benefit 
of  private  individa^,  inasmuch  as  although 
the  conveyance  wus  made  nominally  to  tbe 
South  Sea  Company,  yet  some  few  years  after- 
wards a  lease  was  granted  of  a  portion  of  the 
property  to  Mr.  Gore«  who  was  one  of  the 
churchwardens  of  the  parish,  and  also  a  di- 
rector of  the  Sonth  Sea  Company  at  the  time 
the  conveyance  was  executed*  If  the  Court 
should  not  at  once  declare  the  transaction  void, 
there  were  at  all  events  quite  sufficient  grounds 
for  aa  enquiry.  AtkiTMey  Genertd  y.  Gteen,  6 
Ves.  452 1  Altorme^  Gei^erut  v.  BackhouH,  17 
Ves.283. 

Tuiney  and  Lovat,  for  the  South  Sea  Com- 
pai^,  contended,  that  although  the  rent  at  the 
time  the  conveyaace  was  made  was  nominally 
77A  a-year,  yet  tUaV  such  re»t  was  subject  to 
various  charges  fqr  repair^,  &c.,  so  that  the 
rent  paid  by  the  company  vielded  a  greater 
profit,  as  they  undertook  to  do  all  repaira,  and 
pay  all  charges  upon  the  property,  and  the 
arrangement  was  bev^cial  to  the  charitf. 
There  was  no  positive  law  ugainat  the  aliena- 
tion of  ebarity  prsipes ty,  but  the  ciuestion  in  all 
such  cases  was  whether  the  arrangrmeut  iM4e 
by  the  trustees  was  a  provident  arrangement, 
and  such  as  tbe  Court  would  have  sanctioned 
had  the  matter  b^eu  brought  under  its  consi- 
deration. AttorMey  General  v.  CrosSt  3  JMer. 
524  ;  Aawn^ey  Geaer^ii  v.  iTarren,  2  Swanst* 
302. 

Pemft^rton  and  James  Rvs0eli,  for  the  repre- 
sentatives of  ^he  late  Mr.  Mellish,  who  had 
purchased  Mr.  Gore's  interest,  pursued  the 
same  line  of  argument,  and  also  urged  that 
there  was  no  proof  of  the  Mr.  Gore,  qf  wham 
Mr.  Mellish  purchnsed,  having  been  a  director 
of  tbe  South  Sea  Company ;  but  on  the  con- 
trary the  presumption  was  against  his  being 
such  a  director,  eiiber  when  the  coi^veyaace 
was  made  to  (lie  company,  or  the  lease  was 
granted  to  him,  for  allbouji^h  he  might  origi- 
nally have  been  a  director,  yet  tbe  statute  of 
George  the  Ist.  passed  in  consequence  of  the 
South  Sea  bubble,  had  declared  all  the  direc- 
tors at  that  time  ineligible  to  bold  any  office, 
and  this  was  prior  to  the  time  when  the  ar- 
rangement was  made  between  the  company 
and  the  trustees  of  the  charity.  There  was 
nothing  also  upon  tfa»  face  ol  the  deeds  to 
affect  Mr.  MeUish  with  notice  of  this  heisig 
charily  property,  for  the  recitals  merely  shewed 
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it  to  be  vested  in  the  cburcliwardens  of  the 
parish  of  St.  Mury  Outwicb*  without  stating 
for  what  purpose. 

Liopd,  Shnpion,  Hetherington  and  RoU,  for 
other  defendants. 

'Purner ,  in  reply,  insisted  that  even  if  the 
Court  should  not  think  the  transaction  ouj^ht 
lo  be  set  aside,  there  was  a  stroDf(  case  for 
enquiry,  for  upon  referring  to  the  parish 
books,  it  appeared  that  considerable  sums 
had  been  expended  in  repairs  on  the  es- 
tate shortly  previous  to  the  lease  being  exe- 
cuted to  the  company ;  and  it  was  impossible 
not  to  come  to  the  conclusion  that  the  arrange- 
ment was  most  improvident  towards  the  in- 
terests of  the  charity. 

The  Matter  of  the  Rolls  said,  the  object  of 
the  information  was  to  set  aside  a  lease  granted 
in  1724,  for  999  years,  and  it  was  admitted  to 
be  an  alienation  of  charity  property.  The 
grounds  upon  which  the  lease  was  contended 
to  be  void,  were  not  only  on  account  of  its 
being  an  alienation  for  a  perpetuity,  but  of  its 
being  injurious  to  the  charity ;  and  no  doubt  it 
was  the  duty  of  trustees  so  to  manage  charity 

Property  as  tp  preserve  its  original  character ; 
nt  in  some  cases  the  charity  may  be  benefitted 
by  alienation,  and  then  such  alienation  was  not 
forbidden.  Whatever  the  Court  could  do  for  the 
benefit  of  the  charity,  the  trustees  might  do 
also,  and  the  Court  wonld  not  set  aside  an  ar- 
rangement made  by  trustees,  which  was  consi- 
•dered  at  the  time  beneficial,  because  after  the 
lapse  of  many  years  a  greater  rent  might  be 
obtained,  but  tbe  original  fairness  of  the  trans- 
action must  be  considered.  Now  in  this  case 
no  fraud  could  be  imputed  to  the  trustees ;  tbe 
parties  best  qualified  to  judge  were  consulted ; 
and  from  the  nature  or  the  property  the  ar- 
rangement made  seemed  to  have  secured  a 
permanent  benefit  to  the  charity.  The  infor- 
mation appeared  to  have  been  founded  on  the 
notion  that  at  the  time  the  transaction  in 
question  was  completed,  a  clear  rent  accrued 
to  the  charity  of  7^,  a-year,  after  deducting 
all  charges  for  repairs,  &c. ;  but  that  compuu- 
tion  was  evidently  erroneous,  and  conceiving 
•  there  was  sufficient  presumption  to  sbow  that 
there  had  been  a  prudent  disposition  of  the 
charity  property,  the  information  must  be  dis* 
missed,  'i'he  costs  of  the  trustees  must  be 
paid  out  of  the  rental. 

The  Jilornep  General  v.  South  Sea  Company, 
Nov.  18tb  and  19ih,  1841. 


9icc  C|)anc(Uor  nf  ehislanlr. 

MARRIAGB  ARTICLES,  CONTRUCTSON  OF. — 
WHAT  TO  BB  DEBMBD  USUAL  AND  COS- 
TOMART  CLAUSB8. 

fFhere  a  refertnce  U  ordered  to  the  Hatter  to  settle 
and  approve  a  proper  tettlement  with  all  usual 
and  cuttomory  cUnuee,  powers  to  invest  in  real 
securities,  and  for  the  appointment  of  new  trus* 
tees,  may  be  inserted,  though  not  in  the  original 
articles. 

By  tbe  decree  made  on  the  hearing  of  this 
e,  on  the  13th  of  November,  1840,  a  re- 
1  to  the  master,  to  settle  and 


approve  a  proper  settlenseat  according  to  the 
law  of  Bngland,  with  all  U4ual  and  customary 
clauses,  having  regard  to  the  contract  origi- 
nally entered  mto  between  the  parties  named 
in  the  decree,  being  the  parties  lieiieficially 
interested  in  such  settlement.  The  contract 
was  made  in  the  year  1825,  previous  to  the 
marriage  of  the  parties  just  referred  to,  who 
were  then  residing  in  France;  and  by  it 
certain  properties  were  agreed  to  be  settled 
according  to  the  law  of  tingland,  and  three 
persons  were  appointed  attornies  to  manage 
and  receive  such  properties,  who  were  from 
time  to  time  to  invest  them  in  the  £ng- 
lisb  and  French  funds.  Two  of  the  persons  so 
appointed  had  died,  and  the  third  Imving  de- 
clined to  act,  certain  other  persons  had  been 
nominated  as  trustees  in  their  stead,  and  it 
formed  part  of  the  order  of  reference,  that  the 
master  should  enquire  whether  the  persons  so 
nominated  were  fit  and  proper  persons  to  be 
appointed  in  the  room  of  the  trustees  appointed 
by  the  contract.  On  the  Uth  of  December 
last,  the  Master  made  his  report,  and  by  it  be 
certified  that  he  approved  of  the  persons  pro- 
posed to  be  appointed  trustees,  and  that  he 
had  also  settled  and  approved  a  proper  settle* 
ment  pursuant  to  the  directions  contained  in 
the  decree.  To  this  report  exceptions  had 
been  taken,  on  the  ground  that  the  Master  had 
allowed  clauses  to  be  inserted  in  such  settle- 
ment for  changing  the  securities  un  which  the 
trust  property  should  from  time  to  time  be  in- 
vested, and  investing  the  same  in  reai  aecurity 
in  £ngland  or  Wales,  and  for  the  appointmeal 
of  new  trustees  in  the  event  of  death,  &c. 

Richards  and  R.  Pahner  for  the  exceptants* 
contended  that  as  the  decree  expressly  directed 
that  the  settlement  should  be  prepared  accord- 
ing to  the  terms  of  the  original  contract,  it 
was  not  competent  for  the  Master  to  travel  out 
of  such  contract,  and  to  insert  clauses  never 
contemplated  by  the  parties  to  such  contract. 
They  cited  Bailep  v.  Maneil,  4  Mad.  226,  and 
Lindow  v.  Fleetwood,  6  8im.  162. 

Bethell  and  j4ddU^  contrh,  said,  that  the 
greater  part  of  the  property  being  in  this 
country,  the  parties  no  doubt  contemplated  its 
being  laid  out  in  the  usual  manner,  and  the 
clauses  complained  of  must,  therefore,  be  con- 
dered  as  coming  within  the  definition  of  usual 
and  customary  clauses.  They  cited  HiU  ▼• 
Hill.  6  Sim.  136. 

The  yice  Chancellor.— The  only  ouestion  is, 
what  is  the  true  construction  of  the  decree? 
for  the  Court  is  bound  by  that  until  reversed. 
[His  Honor  then  read  the  decree,  and  conti- 
nued :1  By  these  terms  it  is  to  be  understood 
that  all  usual  and  customary  clauses  are  to  be 
inserted,  but  they  are  to  be  determined  ac- 
cording to  the  terms  of  the  contract;  and 
considering  the  clauses  excepted  to  as  usual 
and  customary  clauses,  the  only  question  is» 
whether  there  is  anything  in  the  contract  to  ex- 
clude them :  aqd  first,  with  regard  to  the  impor* 
tant  clause  authorizing  a  change  of  securities. 
His  Honor  said,  he  considered  that  usual  and 
customary,  because  it  was  of  the  greatest  con- 
venience to  parties  that  such  a  clause  should 
be  inserted ;  and  there  was  nothing  in  the 
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contract  Co  exdtidd  Ik.  T(  was  trae,  ttio  par. 
tiei  had  pointed  out  English  and  French  funds 
for  the  investments,  but  it  was  evident  they 
contemplated  that  a  portion  of  the  propertv 
ini^rht  be  taken  out  of  the  Enf^Iish  and  French 
funds,  for  the  contract  spoke  of  its  beinj;  di- 
verted,  or  mortgageH,  and  the  insertion  of  that 
clause  was  therefore  ri^ht.  Then,  as  to  the 
clause  for  the  appointment  of  new  trustees,  the 
Court  having:  already  appointed  new  trustees 
in  lieu  of  ttiose  orif|riQa]iy  appointed,  the  power 
had  in  fact  been  exercisea,  and  there  was  no 
reason  therefore  why  that  clause  should  not 
also  be  inserted.  Exceptions  overruled. 
Smmpifpo  V.  Gould,  January  I4th«  1842. 


9ict  €^snaMnx  QBfflram. 

PRACTICE. — DISTRIBUTION. 
The  Court  wilt  not  direct  the  distriiutum  o/a/und 
tPt/iV  it  has  hetn  prern'ously  ordered  to  be  carried 
ever  to  the  account  of  the  party  entitled, 

Mr.  Coleridge  appeared  upon  a  petition, 
ukiofif  the  distribution  of  a  residuary  fund  now 
io  Court,  in  trust  in  this  cause.  He  stated 
that  he  had  the  usuaFi  certificate  of  the  Ac- 
countant General,  but  admitted  that  there  had 
been  no  order  to  carry  the  money  over. 

fFigram^  V.  C— The  Court  never  makes  an 
order  on  petition,  unless  the  money  has  been 
directed  to  be  carried  over  to  the  account  of 
the  party  entitled.  This  is  necessary,  other- 
wlae  there  is  no  constat.  The  Court  must  first 
have  ascertuned  to  whom  it  belonged. 

Ea  parte  Irge  in  re  Kenny.  Westminster, 
January  19th,  1842. 


PRACTICB. — PARTI  K8.—  PBTITI0N. 
Jl  petiiian/or  the  repayment  o/ money  depotited  by 

Jhe  tubtcribers    to  a  Joint^itoch    undertaking , 

omght  to  state  in  what  right  such  money  is 

claimed,  and 
Quere,  whether  ail  the  subserihers  ought  not  to  be, 

in  some  way,  brought  be/ore  the  Court, 

Mr.  Rogers  applied  for  the  repayment  of 
4000/.,  which  had  been  deposited  according 
to  the  nsaal  course,  pretiously  to  an  applica- 
tion to  parliament  for  a  private  act  relating  to 
the  Bradford  Water  Works.  The  petitioners 
were  J.  Rand  and  others,  and  stated  that  the 
act  had  been  passed  in  the  last  session.  The 
petition  mentioned  that  the  petitioners  '*  and 
aivers  other  persons  had  become  subscribers 
to  the  undertaking,  and  that  the  said  peti- 
tioners had  become  entitled  to  the  money  so 
deposited  nnder  and  by  virtue  of  a  certain  act 
of  paiti.iment." 

IFigrem,  V.  C. — I  do  not  know  how  I  can 
make  any  order  in  this  case.  The  petition 
should  show  more  distinctly  and  precisely,  in 
what  right  these  five  persons  claim  the  money. 
It  seems  to  me  that  all  the  persons  to  whom 
the  money  may  belong,  are  not  before  the 
Coort.  It  is,  or  it  may  be,  money  bilonging, 
not  only  to  these  five  petitioners,  but  to  per- 


haps a  hvndred  persons.    Whether  they  are 
entitled  to  receive  it,  is  another  question. 

Re  Bradford  Waterworks  Company,  West* 
minster,  Nov.  3,  1841. 

PRACTICS. — PAYMENT  UF  LKGACIB8. 
WItere  a  legacy  is  given,  not  in  the  ordinary  way, 
but  nnder  a  power  of  appointment  by  a  married 
woman,  an  enquiry  as  to  the  number  of  children 
is  necessary,  previously  to  an  order  for  payment 
out  of  Court  to  a  legatee, 
A  petition  was  presented,  praying  the  pay- 
ment of  a  certain  sum  of  stock  to  a  legatee* 
with  the  privity  of  the  Accountant  General. 
The  petition  stated,  that  there  were  only  six 
children  of  the  testatrix. 

^tgrum,  V.  C— Would  it  be  regular  to 
pa^  it  without  enquiry  as  to  who  were  the 
children.  This  legacy  is  not  given  in  the  or- 
dinary way  as  a  pecuniary  legacy,  but  under 
the  power  of  appointment  by  a  feme  covert. 
There  ought  to  be  an  enquiry  as  to  who  are 
the  children  of  the  part  v. 

It  was  stated,  that  all  the  parties  had  been 
before  the  Court  by  a  supplemental  bill. 

IFigretm,  V.  C. — ^That  makes  no  diflerence. 
I  think  there  should  be  an  enquiry. 
Re  Osborne,  Westminster,  Nov.  3,  1841. 

^iunn'i  ISenrt* 
[Before  the  four  Judges.] 

UbURT. — JUDOUENT. — CHARGE  ON  LAND. 
Where  a  defendant  borrows  money  on  a  bill,  agree*- 
ing  to  pay  more  than  5  per  cent,,  and  gives  # 
warrant  of  attorney  as  a  cotUderal  security,  the 
fact  that  judgment  may  be  and  is  immediately 
entered  up  wider  the  warrant  of  attorney,  and  so 
by  the  operation  of  the  1  ^^  2  Flcl.  c.  1 10,  the 
defendant's  lands  become  charged  with  the  debt, 
will  not  bring  the  case  within  the  2  ^  3  Vict,  c. 
37,  and  render  the  securities  void  for  usury, 

Mr.  Knowles  moved  for  a  rule  to  set  aside 
the  warrant  of  attorney  which  had  been  given 
in  this  case,  on  the  ground  that  it  was  void  for 
usury.  The  aflSdavit  on  which  he  moved  was 
that  of  the  defendant,  which  stated  that  he  had 
applied  to  the  plaintiff  for  a  loan  of  500/.  for 
the  space  of  two  months  $  this  loan  was  pro- 
mise<l  him,  and  he  was  to  give  a  bill  for  the  sum 
of  600/.  payable  in  two  months.  Besides  this, 
he  was  tola  that  he  must  also  give  a  warrant  of 
attorney,  which  he  did,  at  a  further  cost  of  20/. 
This  warrant  of  attorney  authorized  the  plain* 
tiff  at  once  to  enter  up  judgment  for  the  whole 
sum  of  600/.,  and  judgment  was  accordingly 
entered  up  at  the  moment.  The  bill  on  be* 
coming  due  was  dishonoured.  Under  these 
circumstances,  it  is  clear  that  the  whole  tran- 
saction is  usurious,  and  cannot  be  protected  by 
the  provisions  of  the  statutes.  By  the  2  &  3 
Vict.  c.  37,  s.  i,  the  act  to  exempt  eeruin  bil*a 
of  exchange  and  promissory  notes  from  the 
laws  against  usury,  it  is  provided  that  *'  nothir  f^ 
herein  contained  shall  extend  to  the  loan  or 
forbearance  of  any  money  upon  security  of  any 
lauds,  tenements,  or  hereditament!*,  or  uny  es- 
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fate  or  interest  therein."  Now  here  tt  appean 
by  tlie  defeasance  of  the  warrant  of  attorney 
that  the  plaintiff  was  to  be  at  lil)erty  to  enter 
up  judj(inent  immediately.  The  effect  of  so 
euterinj(  up  judjrment  must  be  by  the  provisions 
of  the  1  &  2  Vict.  c.  110,  s.  13,»  immediately 
to  bind  the  land  of  the  defendant.  The  naerely 
depo8itin|i(  title  deeds  would  only  create  an 
en ui table  mortgage  in  favour  of  the  person 
with  whom  the  deeds  were  deposited:  it  would 
not  bind  the  land  ;  but  a  defendant  i^oes  fur- 
ther, when  he  ^dves  a  warrant  of  attorney  con. 
currently  with  his  bill  of  exchange,  and  autho. 
rises  the  plaintiff  to  enter  up  Judgment  iunne* 
diately  for  the  amount  of  the  bill. — [W  r.  Junic6 
fFightman. — Does  it  appear  that  the  defen- 
dant  has  any  lands,  and  meant  to  bind  them  ?] 
Indirectly  it  does,  for  the  affidavit  says  that 
the  defendant  had  eniraged  in  the  transaction, 
in  order  •*  to  raise  a  large  sum  of  money  upon 
landed  estates  of  considerable  value."  But 
whatever  was  the  intention  of  the  parties,  will 
make  no  difference  in  the  case,  for  the  law 
will  now  charge  the  land  at  all  events,  in  virtue 
of  the  judgment  entered  up  against  the  defen. 
dant. 

•  Mr.  Justice  Pattegnn. — ^The  secnrity  here 
does  not  say  that  the  money  was  borrowed  on 
the -security  of  any  lands.  To  hriug  the  case 
within  the  acts  referred  to,  the  loan  itself 
ought  to  be  made  on  the  security  of  the  lands. 
It  is  not  sufficient  for  that  purpose  that  by  the 
operation  of  law,  the  defendant's  lands  may 
ultimately  be  charged  with  the  debt.  The  in- 
tentioD  of  the  legislature  wat  confined  to  the 
cace  of  a  security  originally  given,  charging 
the  lands.  The  act  waa  not  meant  to  apply  to 
caies  were  the  lands  only  indirectly  come  to 
l>e  affected  in  this  way. 

.  Rule  refused.— ^VA^y  ? .  GilUurd^  H.  T., 
1842.    Q.  B.F.J. 

Gurrn'iit  Sfnri^  )9riuticf  Court. 

BJBCTM BNT. — BRnOll  TORAM  BTOBIS.'-  RB- 
PLB  VIM. — BXBCUTl  ON . 

Vthert  it  appear t  thai  a  unit  of  error  coram  nobis 
U  brought  for  thepturpoae  of  delay  to  the  plain' 
tifff  the  Court  will  grant  a  rule  nisi  to  iuue 
execution g  notwithstanding  the  un  it  ha*  been  sued 
out. 

Barstow  moved  for  a  rtile  lo  aherv  cause  why 
execution  should  not  issue  in  this  case,  not- 
withBiandiug  the  writ  of  error  coram  nobh 
which  had  been  sued  out  on  the  part  of  tlie 
<lefendtfUt.  Ii  was  an  action  of  ejectment, 
and  the  circumstances  under  which  the  present 
application  became  necessary  were  these  :^ 
the  defendant  Mobbs  laid  claim  to  certain  pro- 
perly l>elonging   to  a  Mr.    Sturt,    of  about 

*  By  which  it  ia  enacted  *'  that  a  judgment 
entered  up  in  any  of  th«  Superior  Courts  at 
Westminster,  shall  operate  as  a  chai^«  upon  ail 
lamls,  tenements,  rectories,  advowsons,  tithes, 
rents,  and  hereditaments  of  or  to  ivhieh  the 
person  against  wiiom  it  had  been  so  entered 
-up,  is  possessed  of  enlhled,  &t»" 


200,000/.  value.  A  person  named  Mattheira 
was  tenant  to  Mr.  8tort  of  part  of  the  property 
so  claimed.  This  tenant  had  received  notice 
to  quit,  and  Mobbs,  before  the  notice  had  ex- 
pired, became  acquainted  with  the  tenant,  and 
served  him  with  a  declaration  in  ejectment. 
Of  this  proceeding  no  notice  was  given  by 
Matthews  to  Mr.  Sturt.  Judgment  was 
signed  against  the  casual  ejector,  and  the 
sheriff  gave  possession  of  the  property  in  te- 
nancy  to  Moblis;  subsecpiently  Mr.  Sturt  ap- 
plied to  the  (>ourt,  and  no  payment  of  costs 
was  let  in  to  try  the  ac:iou.  t* hi^  action  was, 
however,  never  prosecuted  by  Mobbs,  and 
judgment  absolute  against  him  as  in  case  of  a 
nonsuit  was  obtained.  The  notice  to  quit  had 
by  this  time  expired,  and  an  action  of  ejectment 
was  then  brought  by  Mr.  Sturt  against  Mat- 
thews, for  the  purpose  of  turning  him  out  of 
possession.  Mobl)s  then  by  some  means  got 
bimse>f admitted  to  defend  as  landlord;  the 
ejectment  proceeded,  and  the  cause  was  tried ; 
a  verdict  was  found  in  favour  of  the  plaintifl*. 
After  this,  Mobbs  preferred  an  indictment  for 
perjury  agaiust  the  steward  of  Mr.  Stiirt,  at 
the  October  sessions,  which  of  course  could 
not  be  found  unless  the  proceeding  in  the 
couree  of  which  the  steward  had  been  sworn 
was  regular.  U'itbln  the  (irst  four  days  of  the 
following  term,  a  new  trial  was  moved  for 
on  the  ground  that  one  of  the  jurors  who  tried 
the  eject :neut  causae  had  not  been  sworn.  The 
Court,  however,  refused  that  rule,  alihough  it 
was  positively  stated  on  oath,  that  one  of  the 
said  jurors  had  not  been  sworn  ;  it  was  at  least 
so  stated  by  the  counsel  who  made  the  appli- 
cation, apparently  speaking  from  the  copy  of 
the  affidavit  which  had  been  briefed,  and  not 
from  the  original  affidavit  itself.  On  examining 
the  affidavits  which  had  since  been  filed,  it 
was  discovered  that  it  was  only  sworn  that 
one  of  the  jurors  had  not  hettt  sworn,  "  to  the 
best  of  the  oliservation  and  l»e)ief  of  the  depo- 
nent." The  costs  of  Mr.  Start  were  taxed  at 
above  500/.  The  defendant  then  brought  the 
present  writ  of  error  coram  nobis,  no  bail  being 
required  by  the  statute  in  cases  of  error  in 
fact.  It  was  perfectly  clear  that  this  writ  of 
error  roust  be  brought  for  the  purpose  of 
delay.  The  grounds  of  error  stated  in  the 
writ  were  "that  the  jury  had  not  beendnly, 
properly,  perfectly,  anu  completely  sworn." 
It  MTSt  difficult  to  understand,  in  consequence 
of  the  vagueness  of  these  expressions,  what 
the  particular  objection  was  to  the  swearing  of 
the  jury.  If  one  of  the  jurors  Irad  not  kissed 
the  book,  it  would  be  an  objection  coming 
within  the  meaning  of  such  a  writ.  But  sup- 
posing the  objection  to  be  that  one  of  the 
jurors  had  not  been  yworn,  that  was  incon- 
sistent with  the  defendant's  conduct  iri  charg- 
ing the  steward  of  Mr.  Stnrt  with  perjury  on 
the  trial  at  which  the  jory  in  question  returned 
their  verdict,  as  the  fact  of  perjury  being  com- 
mitted pre-'supposed  the  validity  of  the  pro- 
ceeding in  wnich  the  untrue  evidetlce  vraa 
given.  If  it  was  not,  then  no  indictment  for 
perjury  rnnld  be  sustained.  Besides  this  pro- 
ceeding by  ej^clir.cnt,  Mr.  Sturt  distrained 
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upon  Mtttiicws  for  reot^  aod  the  latter  re- 
plevies! the  ^oo<U  seised.  An  •ckion  ot  replev ill 
wai  afterivta-<hf  bhuiihtf  and  a  rerdiei  paised 
for  the  defendant.  No  possible  doubt,  there- 
fore, ooaid  exist,  that  Mr.  Siwri  was  entitled 
to  the  property  in  question.  As'KttledouhlE 
could  he  entertained  that  the  oliject  of  Mobbs 
was  to  delay  the  lessor  of  the  plaiutiflf.  It  was 
therefore  ettbnntted,  that  a  ruk  ought  to  be 
granted. 

fnUinms,  J.  granted  a  rule. 

Rule  nisi  grnnlefi. — Doe  ^  Sturi  v.  AhbbSf 
If.  T.  1842.    Q.  B.  P.C. 

LUNATIC. — DISTRINGAS. — SPBHIAL  8ERFICB. 
Ji..it  «•  o^^tedmk  19  iiMfe  «  irrf/ .</ .distringas 
mgainsi  a  defauitmtf  mertiy  on  the  ground  that 
keis  a  tmuUiCyjmd  coufined  to  a  htnatic. asylum, 
if  in  other  respects  the  practice  of  the  Court  has 
been  compRed  with. 

Id  this  case  an  action  was  commenced  by  a 
writ  of  summons,  against  (he  defendant  who 
waa  a  lun»tiCy  and  was  confined  in  a  lunatic 
asylum.  Attempts  were  made  to  serre  the  lu- 
natic in  the  usual  way,  bat  without  eflect.  It 
was  therefore,  sought  to  issue  a  writ  of  distrin- 
gas against  him.  Accordingly  the  three  calls 
and  two  appointinenti  were  made  at  the  asylum, 
and  at  the  iait.call,  the  copy  was  left  with  the 
keeper  of  the  establishment. 

' H.  /^applied  for  leave  to  issue  a  writ  of 
distringas  against  the  defendant.  The  question 
was,  \vhether  the  steps  taken  were  such  as  au- 
thorized the  issue  or  the  writ  against  the  de- 
fendant 

fFiUinmSy  J.,  thought  there  was  no  objection 
to  the  course  suggested,  and  accordingly  al- 
lowed the  writ  of  distringas  to  issue. 

A  writ  granted. — Dtidson  r.  fFard,  U.  T., 
1842.    Q.  B.  P.a 

Q18TIIIIfOAB.-*0UTI.AWRr.-^AB9e0Np»NO.— 
bbfbmdavt's  RKSIDBVOB. 
if  ii  U  tomgkt  to  proceed  to  auttawnf^  it  is  Htf 
suficiemi  to  oHain  a  dittrlngmfirf  thtt  purpose 
to  Mweaf  that  the  defendant  has  gtmd  dhfond 
without  ghewing  the  effort  to  find  film  in  this 
eouniry, 

Bert  mof  ed  for  a  distringas.  The  object  of 
the  apfilicdtion  Was  to  proceed  to  oatlawry. 
Tlie  affidavit  supporting  the  application  stated 
that  the  defendant  had  gone  abroad*  as  the  de- 
ponent believed,  to  avoid  his  creditor«i  but  did 
not  mention  having  made  any  application  at  the 
resilience  ol  the  defendant,  or  any  efforts  M 
find  liim. 

ffytittms^  J.,  thought^  unlen  the  alBdavlt 
atated  the  efforts  made  to  serve  the  defendastt 
aa^  his  residence,  the  rule  tot  the  writ  of  dis«. 
tringas  could  not  he  granted.  It  was  not  suf- 
ficient to  make  an  affidavit  of  the  defendant 
having  led  the  country,  without  shewing  the 
grounds  on  which  the  conclusion  that  he  had 
so  done\vei!e  shewn.  The  rule  must,  there- 
fore, be  refused. 

Aula  refused.^  Ji»iumo«9.  IL  T.  1842. 
Q-  B.  P.  C. 


Comman  pratf. 


SET  OFV. — AWARD 

In  an  action  of  tleht,  to  which  the  defendant  pleaded 
a  set  off,  the  plaintiff  substantiated  a  detnandfor 
a  sum  exceeding  that  proved  by  the  defendant  to 
be  due  to  him  uwter  the  set  off;  an  arbitrator  to 
whom  the  cause  was  referred  awarded  a  verdict 
entered  for  the  plaintiff  to  be  reduced  to  the  sum 
constituting  the  difference  between  the  two 
amotmts,  with  \s,  damages :  lit  Id,  that  the 
plaintiff  was  entitled  to  the  general  verdict ^  and 
that  the  award  was  a  substantial  finding  upon 
the  plea  of  set  off, 

hit,  Sf  rjt.  Shtfe  moved  for  a  rule,  celllag 
oft  the  defendant  to  shew  cause  why  the  ver- 
dict fotind  by  the  arbitrator  to  whom'the  caeso 
had  been  referred,  should  tint  Ptand,  and  why 
the  issues  sltonld  not  be  all  entered  genierally 
for  tlie  plainfiir.  It  was  an  tetWhti  for  debt', 
and  the  plaintiff  claimed  300/.  in  his  declara- 
tion for  work  and  labour  &c.  Tbe  defendant 
pleaded,  flrsl,  payment  and  acceptance  by  the 
pliiiatrff  of  a  sum  of  money  in  sali^action  and 
discharge  t  Secondly,  a  set  off  to  a  greater 
amount  thaft  the  snm  clahned  m  ihederlara*^ 
tkyn.  On  the  4th  Nov.,  a  verdict  was  taken 
by  consent  for  the  plaintrff,  and  the  catise  was 
referred,  and  the  arbitrator  made  bis  award  as 
follows ;  '*  I  adjudge  as  to  the  said  cause,  that 
the  defendant  was  Indebted  to  the  plaintiff  for 
money  received  by  the  defendant  to  the  use  of 
the  plaintiff,  in  the  sum  of  lOd/.  Is.  in  manner 
and  fnrny,  he.  As  to  the  second  issue,  1  find 
thai  the  defendant  did  not  psy,  nor  did  the 

Slaifitiff  accept  any  smu  of  money  in  manner 
c. ;  and  that  the  pkintiff  was  in<(«bted  to  the 
defettdam  In  the  sinn  of  F06/.  dt.  \\d,  in  man. 
ner  and  ititiih  as  in  the  said  last  plea  in  the 
said  cnnit  is  alleged:  aad  I  do  order  and 
8^vard  that  the  amount  of  the  verdict  as  aU 
ready  entered  lie  reduced  to  the  sum  of  3/. 
3s,  \d.,  and  that  the  dafnsges  already  entered 
be  reduced  to  \s..  Upon* the  authority  of 
Tnek  V.  Turk,  (5  M.  &  \V.  109 ;  S.  C.  7  l>owl. 
P.  C.  373,)  it  was  contended,  that  the  plaintiff 
was  entitled  Co  a  general  verdict,  the  amount 
foiitH!  to  be  due  to  him  exceeding  that  due 
from  him  to  tbe  defendant.  A  rule  nisi  having 
been  granted,  on  a  subsequent  day> 

MrSerjt.  Chanrt^li  xntsstA  to  set  as^de  the 
awaivl,  upon  the  ground  that  there  was  no 
findlttg  fipon  the  third  Issue. 

Pift  Otrinm. — ^TUere  is  no  doubt  that  there 
is  a  sobstantiial  finding ;  and  that  tbe  plea  of 
set  off  not  beitit^  divisible,  {pide  M^ttre  v.  /^ttf- 
/i/f,  7  Ad.  ft  £1.  696 ;  2  Ncv.  &  P.  436),  the 
plaintiff  is  entitled  to  the  general  verdict. 

Rule  refused. --'i^Mrl/  v.  Goddurd.  11.  T. 
1842.  C.  P. 


MALICIOUS   AllRE3t.—«VID«KCB.— NONSUIT. 

The  plaintiff  brought  an  action  for  a  maUcious  or* 

rest,  and  in  support  <ff  his  declaration,  called  a 

sheriff's  officer,  who  Uated  that  he  had  arretted 

the  plaintiff  by  virina  fff.a  warrant  which  kt 
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amid  not  now  product:  a  wrii  wot  proved  io 
have  been  med  oni  at  the  instance  of  the  drfen^ 
danUf  agabut  the  pUUntif,  and  a  amoenation 
between  the  defendanie  having  reference  to  the 
plaintiff  being  in  custody,  was  shewn  to  have 
tahen  place ;  and  it  was  aiso  proved,  thai  an  ap- 
plication made  to  a  Judge  for  the  pkdntif's  dis- 
charge, was  opposed  by  the  defendani*s  attorney : 
Held,  thai  there  was  evidence  for  the  Jury,  that 
the  plaintiff  had  been  arrested  ai  the  instance  of 
the  defendants,  and  that  the  defendaiUs  were  not 
entitled  to  a  nonsuit. 

This  was  an  action  for  a  malicious  arrest, 
under  a  writ  issued  in  pursuance  of  an  order 
of  Parke,  B.,  by  virtue  of  the  1  &  2  Vic.  cap. 
110,  to  which  the  defendants  pleaded  Not 
Quilty.  The  cause  was  tried  before  Erekine,  J.» 
at  the  sittings  after  M.  T.  1841,  when  a  she- 
riff's oiiicer  was  called  to  prove  the  arrest 
to  have  been  made,  and  he  stated  that  the 
plaintiff  had  been  arrested  under  a  warrant, 
which  he  was  unable  to  produce,  having  depo- 
sited it  with  the  porter  at  the  lock-up-house, 
where  the  plaintiff  was  lodged.  The  warrant 
was  not  produced  by  any  other  witness,  but 
the  iisuiug  of  a  writ  at  the  instance  of  the  de- 
fendants was  duly  proved.  A  conversation 
was  also  shewn  to  have  taken  place  between 
the  defendants,  when  one  of  them  said,  in  allu- 
sion to  the  plaintiff,  *'  we  mean  to  punish  him  if 
we  can  ;  wc  have  got  him  fast,  and  if  it  cost 
500/.,  will  punish  him,"  and  evidence  was  also 
given,  that  upon  an  application  being  made 
to  Parke,  B.,  at  chambers  by  the  plaintiff  for 
bis  discbarge,  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  upon  which  the  order 
was  obtained,  that  application  was  opposed 
by  the  defendant's  attorney.  It  was  objected, 
on  behalf  of  the  defendants,  that  the  warrant 
ought  to  have  been  produced,  for  that  without 
that,  there  was  no  evidence  to  connect  the  ar- 
rest with  the  writ ;  but  this  objection  being 
overruled,  a  verdict  was  found  for  the  plaintiff 
with  16/.  damages. 

Mr.  Serjt.  Bompae  now  moved  to  set  that 
verdict  aside,  and  for  a  nonsuit,  on  the  ground 
of  the  noii-production  of  the  warrant. 

Tindal,  C.  J.^The  only  question  here  was, 
whether  the  plaintiff  was  arrested  and  put  in 
custodv  under  the  particular  writ,  which  is 
alleged  to  have  been  sued  out  at  the  instance 
of  the  defendants ;  and  no  question  arises  u  to 
his  being  taken  under  any  particular  warrant. 
I  think  that  in  the  course  or  the  case  abundant 
evidence  was  produced  to  support  the  declara* 
tion.  The  malcing  of  the  order  by  Mr.  Baron 
Parke,  and  iisuing  of  a  writ  thereon,  were 
duly  proved.  There  was  only  one  order  and 
one  writ,  and  taking  this  circumstance  toge- 
ther with  the  conversation  between  the  de- 
fendants, which  could  only  refer  to  the  arrest 
made  under  the  writ  sued  out  at  their  instance, 
i^nd  the  fact  of  the  defendant's  attorney  oppo- 
sing the  discharge  of  the  plaintiff  at  chambers, 
I  think  that  there  can  be  nu  doubt  that  there 
was  no  other  arrest  of  the  plaintiff,  excepgt.at 
the  suit  of  the  defendants,  and  that  there  was, 
therefore,  abundance  of  evidence  on  which 


the  jury  might  come  to  the  eonduiton  at 
which  they  have  arrived. 

CoUman,  Erekine,  and  Mtmle,  J.  J.,  eon* 
curred. 

Rule  refused.'— Pf/rtfv.  LemmU  mndtMoiker^ 
H.T.1842.C.P. 


NOTES  OF  THE  TERM. 


THB  VBW  JUDQB. 

Mr.  Crbbswbll,  Q.  C,  of  the  Northern  Cir- 
cnit,  and  M.  P.  for  Liverpool,  has  been  np- 
pointed  to  the  vacant  Judgeship  in  the  Com- 
mon Pleas,  on  the  resignation  of  Mr.  Justice 
Botanquet.    He  will  go  the  Oxford  Qrcnlt. 

THB  BNBt7IirO  BXBM IWATIOK. 

A  PARAGRAPH  has  been  going  the  round  of 
the  newspapers  stating  that  upwards  of  160 
persons  were  applying  to  be  admitted  this 
Term.  This  must  include  double  notices,  and 
the  names  of  persons  examined  in  previoaa 
Terms.  The  number  to  be  exammed  on 
Tuesday  next  is  106  only:— these  will  be 

Suite  sufficient,  we  suppose,  to  supply  the 
eaths  and  resignations  since  last  Term  I  The 
Examination  does  not  appear  in  the  least  to 
thin  the  ranks  of  the  Candidates. 


THE  EDITOR'S  LETTER  BOX. 

Thb  next  Part  of  the  Analytical  Digest  of  all 
the  Reports  of  Cases  decided  in  all  the  Courts 
will  be  published  early  in  the  next^  month ; 
and  we  shall  continue,  at  convenient  intervals, 
to  give  a  Summary  of  the  Decisions  reported 
in  ttie  Legal  Observer,  ^vith  occasional  Notes. 
Our  readers  %vill  thus  be  in  possession,  in  a 
collective  form,  of  every  point  of  law  and 
practice.  Where  the  cases  are  important, 
we  shall  give  the  judgments,  with  the  autho- 
rities cited. 

C.  T.  A.  is  informed  that,  although  ''  in  an 
action  at  law,  where  a  verdict  is  returned  for 
the  plaintiff,  he  can  tax  his  costs,  and  issue 
execution  at  once  against  the  defendant,''  the 
defendant's  attorney  cannot  tax  his  costi  ■» 
against  his  own  client,  and  issue  execution  { 
but  he  must  first  deliver  his  bill,  duly  signed^ 
one  lunar  month;  and  then,  if  not  paid,  he 
may  proceed  by  action. 

T.  G.  states  that  a  vendor  sells  his  freehold 
estate  to  a  purchaser  for  1000/.,  at  which  lime 
there  is  a  mortgage  upon  the  same  for  900/  : 
the  mortgagor  solicits,  and  the  morti;agee 
allows  the  900/.  to  remain  on  security  of  the 
property  in  question;  and  he  inouirea  what, 
in  such  a  case,  will  be  the  ad  valorem  stamp 
duty,  the  conveyance  being  made  eubjeet  to 
the  mortgage.  There  can  be  no  doubt,  we 
conceive,  that  the  duty  must  be  paid  on  the 
whole  sum  of  1000/. 

We  beg  "  Causidious  "  will  send  a  copy  of 
the  letter  he  wishes  to  be  inserted. 

The  letter  of  •*  Att.  ad  Leg."  shall  be  at- 
tended to. 


Digitized  by 


Google 


Vkt  ftesal  OHis^tlieir. 


SATURDAY,  JANUARY  29,  1842. 


"  Quod  magis  ad  Nos 
Pertinety  et  octcire  malam  est,  agitamus. 


H01AT» 


LETTERS 
From   Mr.  Ambrose  Harcovrt,   Stu- 
DRNT  AT  Law,  to  Mr.  Thomas  Prin- 
OLR,  OP  Trinity  Hall,  Cambridgb. 


lxttbr  hi. 


Dear  Pringle, 

Hating  now  been  some  time  with  Bamaby, 
I  begin  to  Tary  the  scene  a  little,  and  in- 
stead of  remaining  behind  the  scenes  all 
day,  I  occasionally  mix  among  the  public, 
and  go  to  see  the  great  actors  playing  their 
parts ;  and,  indeed,  I  might  well  pursue  the 
metaphor.     A  pleader's  chambers  lets  you 
into  many  of  the  secrets  of  a  cause  ;  and  if 
you  have  your  wits  about  you,  you  see  there 
many  of  the  mysterious  spring  by  which 
its  public  performance  is  assisted  and  carried 
on.     If  I  have  taken  a  part,  therefore,  in 
the  pleadings  in  any  cause,  however  insig- 
nificant, which  I  hear  is  coming  on  for  triid, 
and  I  can  at  all  make  it  convenient,  I  go 
down  to  Court  and  hear  it  tried,  and  I  pick 
up  a  good  deal  id  this  way.     The  only 
harm  is,  that  it  rather  unsettles  me  for  the 
rest  of  the  day.     After  I  have  passed  some 
time  in  Court,  and  got  my  mind  excited 
with  aH  the  interesting  matters  that  are 
there  transacted ;  more  especially,  when  I 
have  had  any,  the  slightest,  part  in  them,  1 
find  I  cannot  return  with  any  patience  to 
Tldd.     I  am  thus  almost  forced  to  employ 
the  rest  of  the  day  in  Westminster  Hall, 
and  I  go  from  Court  to  Court  noting  down 
the  leading  points,  as  they  strike  me,  of  the 
Judges.     You  may  like  to  hear  what  I 
think  of  them,  however  jejune  you  may 
find  my  notes.     I  enjoy  a  day  of  this 
sort  very  much,  aldiough  it  is'  certainly 
rather  dissipating  to  the  mind,  and  should 
not  be  indulged  in  too  often. 
▼OL«  zxiii.     NO.  699. 


Where  shall  I  then  begin.  Oh  !  I  must 
tell  you  first,  what  I  think  of  Lord  Lynd- 
hurst.  You  know  what  a  favourite  he  has 
always  been  with  me !  How  I  cheezed 
when  he  was  elected  last  year !  such  a  bold 
dashing  fellow  !  Whatever  may  be  his 
faults,  every  body  must  admire  him,  and  his 
whole  Ufe  has  such  attractive  points  to  a 
young  man.  Here  he  is,  three  times  Chan- 
cellor, and  all  won  by  the  sheer  force  of  his 
talents.  Besides,  to  us  Cambridge  men,  he 
must  be  always  on  many  accounts  dear. 

Well,  with  all  these  feelings  of  pride  and 
admiration,  I  entered  his  Court,  and  re« 
mained  there  some  time.  I  could  not  get 
near  him  at  Cambridge,  but  I  have  seen 
him  well  enough  in  the  Court  of  Chancery. 
His  countenance  certainly,  once  seen,  is  not 
easily  forgotten :  it  is  full  of  intelligence  and 
meaning.  Judgment  sits  throng  on  his 
broad  forehead,  and  no  ordinary  degree  of 
prudence,  not  to  call  it  by  any  harsher 
word,  plays  about  his  mouth.  His  manner 
encourages  the  advocate,  but  there  is  widial 
a  certain  sarcastic  smile  occasionally,  whidi 
shows  that  no  great  impression  is  made. 
1  can  conceive  this  to  have  some  terror  in 
it,  if  its  whole  force  was  put  out ;  at  pre- 
sent it  is  only  playful.  Indeed,  his  whole 
manner  appeared  to  me  mild  and  subdued* 
I  hear  that  it  is  much  changed  from  what  it 
used  to  be.  They  tell  me  he  is  not  what 
he  was:  that  he  is  now  only  a  splendid 
ruin ;  but  certainly,  if  he  is  on  the  decline, 
I  wish  I  could  have  seen  him  in  his  meri- 
dian. He  appears  to  me,  still  to  have  the 
faculty  of  seizing  on  the  main  point  to  be 
decided ;  he  has  still  a  most  retentive  me- 
mory of  all  the  facts  in  a  cause ;  and  it  was 
only  the  other  day  that  I  heard  him,  off- 
hanid,  deliver  a  judgment  that  would  have 
been  sufficient  stock  in  trade  for  any  ordi- 
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nary  Judge  to  set  up  with.  Age  is,  how- 
ever, creeping  on  him.  He  appears  to  me 
to  be  more  infirm  than  his  time  of  life 
would  warrant.  The  varied  scenes  he  has 
gone  through,  have  left  their  tnttes  behind ; 
and  I  am  incllhed  to*  believe  the  eurrent 
rumour  in  the  profession,  that  when  he  has 
completed  certain  reforms  in  the  Court  of 
Chancery,  he  will  i^Btire  firqiq  the  laborioy:^ 
office  he  now  holds.  That  his  counsel  muat 
still  be  valuable ;  that  his  great  and  varied 
talents  must  always  be  serviceable  to  his  own 
party,  there  can  be  but  one  opinion ;  that 
he  may  wield  the  es^tensive  powers  of  the 
holder  of  the  Great  Seal,  so  long  as  he  may 
please,  there  can  be  no  doubt :  but  if  report 
does  not  belie  him,  he  has  no  great  fondness 
for  very  hard- work ;  and  several  indications, 
wiknportant  in  detail,  but  of  some  weight 
if  eonaidelred  together,  lead  me  to  think 
Histomr  Lord  Hi^h  Steward  will  not  very 
k»Bg  eontiAue-  Lord  High  Cbatteellor,  both 
'  in  tke  House  of  Xxnrda,  a&d  in  the  Cefiut  of 
Ohaacety. 

Yow*s  touly^ 

AlfBBOSft  fUsOOVKT. 


NOTBe  ON  EQUITY. 


CBAB()B  Of  BXBTd. 

Ti|B  %«(^tio9  whether  i^  trust  Ioy  the  p«j- 
m^%  «l  ct«bt4  in  a  will  of  persQqal  eMMfee. 
urill  prevent  the  opeiatio«  of  th#  SiatiU«  of 
{4i«it»tioA%  haa  boen  f^neh  discussed  of 
lAte^  Sir  Ji^Mi  Lenchu  U-  R.»  d^eided  that 
tt  wfttld  iwl^  lliia  deqiaion  was  revewed 
by  Lord  Bron^Aom.  C<»  But  th^  latter  de- 
cw<»a  WAA  reversed  by  thf  House  of  Lorda.^ 
Tb^  1^  i^  however  oiherwise«  so  &r  as 
vesil  eatate  is  co^oef  nod*"^ 

1a  i^  yeffy  leoeAt  caae,^  a  testator  divected 

^  ^Pitat«i  to  he  paid  «ul  of  hia  real  and 

-FfiifS9l>s4  tistale.  and  he  afterwards  provide, 

ttu^t  if  bi,a  personal,  estate  should  faU  short 

.  iM  pa3!iag  Ufi  4^bts,  Aea  he  empowered  his 

e^eimt^ffa  tP  i^Bter  int(^:&e  receipt  of  th^  rents 

^  his  fise^oidiB,  witjl  the  same  should  be 

mWHy  paid  off.    "Bie  panona)  esta(«  was 

Ki^Mmt  for  paimHitof  the  dritta;  a^d  ImkA 

Lfiffgdak,  M.  H<,  MA,  that  ner^efthdeaa,  a 

trnal.  hadr  bei3Q  created  &r  payment  of  Ae 

-  a  /mm  v.  Se9(4,  I  Rtns.  &  Mylne«  S65 ; 
^L.O.302. 

.  i»  4  CI.  ^  Fw.  sm. 

c  Br^thfpaiie  v.  iXrituin,  1  Ke^^S^ ;  (Fim- 
tfr  V.  /ivici,  4  Myl  &  Cr.  101. 
*  «  Cratldn  7.  Oaltor,  1  Beav.  1. 


debts  out  of  the  realty,  so  as  to  prevent  the 
operation  of  the  Statute  of  Limitations,  and 
that  the  real  estate  remained  liable  to  pay 
a  simple  contract  debt,  which  had  been  left 
linpaid  alter  diatrihotion  of  the  residuary 
penonal  estate.  VlX  was  argued/'  said  his 
Lordship,  "  that  because  the  testator  after 
mi^Bg  the  charge  or  creating  the  trust, 
has  in  a  subsequent  part  of  his  will  directed 
that  if  the  personal  estate  should  fall  short 
of  paying  his  debts,  the  executors  should 
enter  into  the  receipt  of  the  rents  of  the  real 
estate,  and  therewith  pay  his  debts,  he  has 
shewn  an  intention  to  charge  the  real  es- 
tate only,  in  the  event  of  the  personal  ea- 
tate  proviiig  deficient ;  but  the  first  general 
charge  does  not  appear  to  me  to  be  varied 
by  the  subaequent  direction  to  apply  the 
personal  and  real  estate  for  the  same  pur- 
pose in  a  paiitknilar  order ;  aaS  I  4o  not 
thiak,  that  accoEdingtDtUawfll  there  IP  no 
tniat,  because  the  personal  eatBte.iiKaA  ofii* 
dent ;  a  trust  was  created :  it  became  the 
duties  of  the  trustees  to  pay  the  debt." 

RKCBITBS. 

A  ifMiNTiFF,  although  appoiAted  receiver  in 
the  cause,  cannot,  before  decree^  be  ordesod 
as  plaintiff,  to  produce  hooks  or  acc^vmts  ip 
his  possession  for  the  inspection  of  a  de- 
fendant. "  As  phuntiff,"  said  Lord  Cotten- 
hmn,  Q.», "  I  con^der  it  perfectly  clear,  that 
he  is  not  subject  tQ  be  called  upon  by  an  ad- 
vene applicationto  produce  documenta  in  hia 
possession.  It  is.  very  different  after  a  d^- 
op^e  which  orders  it.  In  the  present  in- 
stance I  consider,  the  plaintiff  sae^ly  i^ 
receiver  of  property,  common  to  both  parties; 
aa4  ).  apprehend  it  to  be  quite  clear,  that 
having  some  documents  in  his  possessioa  re- 
lative to  his  a9counts,  it  is  right  to. make 
an  order  to  coo^el  him  to  produce  them  to 
the  other  party.  If  he  has  kqpt  account 
at  all,  they  must  include  some  items  selatin^ 
to  the  partnership  affairs.  Clea^fy„  the 
Court  has,  and  1  apprehend  the  Master 
ought  to  have,  power  to  compel  the  pUdntiflP 
to  produce  all  accounts  kept  by  h^  coa- 
nected  with  the  partnership.  There  is  cou- 
siderable  difficulty  in  not  ordering  inspection 
at  the  premises,  because,  any  other  phice 
vill  be  inqonvenient;  hut  at  the  same,  time, 
I  feel  th^t  a,  party  in  possession  of  docu- 
ments, aa  receiver  at,  hia  own  house,  is  not 
obliged  to. consent  tp  an  in^pectio^pf  thom 
there.*'' 


'   " — ' — '  ■■■'   ,'  "   't    t  * }t 

a  Maynd  v.  AUte^A^M.  &  Q.  W^ 
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JITDGM1NT8,  BO  FAR  AS  THBT 
AFFECT  REAL  PROPERTY. 


RsFBRRiNO  to  oar  bet  article  (at  p.  21;^), 
we  now  coatinue  this  important  subject. 

If  tiiere  was  some  leg«l  impediment  which 
prevented  the  judgment  creditor  from  taking 
the  property  of  hiB  debtor  in  execution, 
nnder  either  of  the  eCatutee  which  have  been 
referred  to,  equity  would  frequently  lend  iti 
a8mtuice>  and  give  the  creditor,  by  its  own 
ftocimmt  tiie  benefit  which  he  would  have 
had  at  law  if  no  tach  impediment  had  inter- 
vened. 

In  the  words  of  Sir  Jckm  Leach  (Forth  v. 
Duhe  ifNHfolk,4  Madd.  504,)  a  judgment 
erector  hasatlaw,  by  the  Statute  of  Praods, 
execution  against  the    suitable  freehold 
estate  of  the  debtor  in  the  hands  of  his 
tmsteee,  provided  the  debtor  has  the  whole 
baMfteial  interest ;  but  if  he  has  left  a  par' 
tial  interest  only  in  his  equitable  freehold 
estate*  the  jadgment  creditor  has  no  execu- 
tion at  law,  though  he  may  come  into  a 
court  of  equity,  and  doiffl  there  the  same 
satislkctioa  outof  the  equitable  interest  as  he 
would  be  antided  to  atUw*  if  it  were  legaL 
Every  voluntary  asstgnee^  of  the  equit&d>k 
interest  of  the  debtor,  will  be  in  the  same 
situaition  with  respect  to  the  claim  of  the 
judgment  creditor  as  was  the  debtor  htm« 
self.      Bv^y   assignee  for  valuable  con- 
sideration will  hold  the  eqtiilable  intevest> 
diseharged  of  the  daim  of  tfie  judgment 
cre<fitor,  unless  he  has  notice  of  it  before  bis 
oonstdenntion  is  paid."    Equity  would  assist 
a  judgment  el-editor  by  paying  off  the  judg- 
flM&t  and  allowing  him  his  leg»il  priority^ 
where,  under  any  circumstances «  the  Court 
was  selling  and  admioistering  the  lands  of 
tiia  debtor;  by  ap|iointing  a  receiver;  or  by 
eatitliflig  him  to  redeem  a  subsisting  mort- 
gage     Ai  to  the  equitable  relief,  see  Neaie 
r.  Duke  of  Mm'iborytigh,  3  Myl.  &  Cr.  416 ; 
Sihfer  V.  Mishif  laf  Narmich,   2  Swanst. 
1 12  n.  *r  WilUt  V.  BMop  of  Feterhoromgh,  2 
SvMMSt.  109^;  l\miaUy.  7V<^9Nr»,dSim.30O, 
Skmrpt  V.  JSar/  of  Sc^rborcmph,  4  Ves.  538. 
A  jnc^ment,  however,  was  not  such  a 
Ilea  in  equity  as  would  entitle  ^e  creditor 
to  ^  sale  in  the  lifetime  of  the  debtor,  simply 
for  thepurpoee  of  having  hkt  debt  satisfied. 
Nettie  V.  Duke  of  Mariktf^ugh,  3  Myl.  & 
Or«dg.416. 

Amibe  judgment  credvtdr  «l«i^ved  his  right 
a^BilMt  the  door's  lands  from  the  statute, 
equity  oould  only  follow  the  law;  and  con- 
■•qoeacly  the  remedy  of  the  credltDv  in  equity 
-was  confined  to  the  moiety  which  might  have 
been  talcjsn  in  execution  under  the  statute 
if  there  had  been  no  legal  impediment. 


Thus,  in  StRmitik  v.  A^hdMon,  9  AtK. 
608i  Loid  Harduntke^A,  "Equity  follows 
the  law  in  this  case ;  and  as  the  plaintiff  can 
only  extend  a  moiety  there,  he  shall  hiive  no 
more  he/e.  Suppose  it  was  the  case  of  a* 
bond  creditor,  he  ttiight  have  an  action  o^ 
debt  against  the  heir,  and  judgment  against 
him  upon  assets  descended ;  and  this  he  is 
entitled  to  at  common  law,  for  it  is  the  debt 
of  the  heit  and  the  action  Is  in  the  debet 
and  detinet ;  but  if  a  Jidgment  Was  Obtaiile^ 
against  the  ancestor,  a  scire  fudlas  could  not 
be  brought  against  the  heir,  because  at 
common  law,  the  heir  was  not  bound. 
There  is  no  doubt  but,  if  it  had  continued  a 
bond,  the  whole  assets  would  have  beett 
liable  in  the  hands  of  the  heit ;  but  before 
the  statute  of  We^itminster,  there  was  no 
remedy  against  the  ancestor  in  his  lifetime 
upon  a  judgment  on  hie  land,  and  it  is  that 
statute  which  subjects  one  moiety  thereof  to 
the  judgment.  The  consequence  of  this  is, 
that,  notwithstanding  the  Ancestor  is  dead, 
if  the  land  comes  into  the  hands  of  the 
heir  or  purchaser,  it  comes  equally  bound.'' 
(yOortnan  v.  ComyU,  2  Sch.  &  Lef.  137. 

But  this  rule  must  be  taken  with  some 
qualification  in  the  case  of  a  judgment  credi- 
tor redeeming  a  subsisting  mortgage,  who  is 
eAtitled  to  have  satisfection  out  of  the  en- 
tirety of  the  lands  which  ai'e  included  in 
the  mortgage.  And  the  creditor  had  the 
same  right  by  virtue  of  his  judgment  againsf 
the  entirety,  where  the  lands  of  the  debtor 
became  subject  to  administration  in  equity, 
and  were  subject  to  a  subsiding  mortgage, 
which  the  creditor  Was  then  entitled  to  re- 
deem. Stonehetb^  v.  Thompson,  '2  Atk. 
440;  Sharpev,  Earl  of  Scarborough:  AVen^ 
538 ;  TuHStaftt.  Trapp^e,  3  Sim.  300. 

As  a  genersl  rule,  the  Coutt  would  sus- 
pend its  relief  until  the  judgment  creditor 
had  sued  out  his  elegit. 

Thus,  in  Neaie  v.  The  Dtikeof Marlborough, 
3  Myl  8t  Cr.  407,  a  creditor  filed  his  bill, 
praying  that  he  might  be  declared  entitled  to 
an  equitable  lien  upon  an  annual  sum  of 
3000/.,  to  which  the  debtor  was  entitled  out 
of  certain  freehold  estates  ;  and  the  bill  was 
demurred  to  on  the  ground  that  it  contained 
no  express  allegatioQ  that  the  creditor  had 
sued  out  his  elegit.  Lotd  CoUeaham  allowed 
the  demurrer.  "  How  (said  his  Lordship)  can 
the  judgment  which  pi?rw  gives  the  creditor 
no  title  against  the  land,  be  considered  as 
giving  liim  a  dtle  here  ?  Suppose  he  never 
sues  out  the  writ,  and  never,  therefore, 
exercises  his  option,  is  this  Court  to  give 
him  the  benefit  of  a  lien  to  which  he  has 
never  chosen  to  assert  his  right  ?  The 
reasoning  would  seem  very  strong  that  as 
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this  Court  is  lending  its  aid  to  the  legal 
fight,  the  party  must  have  previously  armed 
himself  with  that  which  constitutes  his  legal 
right ;  and  that  which  constitutes  the  legal 
right  is  the  writ.  This  Court,  in  fact,  is 
doing  neither  more  nor  less  than  giving  him 
what  the  act  of  parliament  and  an  ejectmeut 
would,  under  other  circumstances,  have 
given  him  at  law.  The  sole  reason  for 
coming  into  this  Court  heing  founded  on  a 
right  which  the  writ  of  elegit  confers,  the 
creditor  cannot  come  without  having  ob- 
tained that  right." 

But  it  is  to  be  concluded  from  Lord  Cot^ 
tenhanCe  judgment  in  this  case  that  where 
the  lands  of  the  debtor  became  subject  to 
administration,  and  there  were  other  circum- 
stances  which  rendered  a  sale  indispensable, 
that  the  Court  in  clearing  the  estate  of 
charges,  would  pay  off  the  judgment  without 
requiring  the  creditor  to  sue  out  an  elegit 
Neate  y.  Duke  of  Marlborough,  3  Myl  &  Cr. 
417  ;  Tunstaliv.  Trappes,  3  Sim.  286. 

Upon  this  principle  it  was,  that  the  House 
of  Lords  in  Bamewall  v.  Bamewall,  3  Ridg. 
Pari.  Rep.  61,  afforded  the  necessary  relief 
to  the  creditor,  although  he  had  not  sued 
out  the  elegit. 

Wher^  property  was  conveyed  to  such 
uses  as  ^.  ^.  should  appoint,  and  A.  B, 
afterwards  exercised  his  power,  the  ap- 
pointee claimed  immediately  under  the  in. 
■trument  by  which  the  power  was  limited, 
as  if  the  appointment  had  been  contained  in 
the  very  instrument  itself,  and  consequently 
was  unaffected  by  judgments  entered  up 
subsequently  to  the  creation  of  the  power. 

Thus,  in  Doe  d.  Wigan  v.  Jo$tes,  10  Barn. 
&  Cres.  459,  Lord  Tenterden,  C.  J.,  said, 
*'  It  has  been  established  ever  since  the  time 
of  Lord  Coke,  that  where  a  power  is  exe- 
cuted, the  person  takes  under  him  who 
creates  the  power,  and  not  under  him  who 
executes  it.  The  only  exceptions  are, 
where  the  person  executing  the  power  has 
granted  a  lease  or  any  other  interest,  which 
he  may  do  by  virtue  of  his  estate,  for  then 
he  is  not  allowed  to  defeat  his  own  act. 
But  suffering  a  judgment  is  not  within  the 
exception  as  an  act  done  by  the  party,  for 
it  is  considered  as  a  proceeding  in  invitum, 
and  therefore  falls  within  the  rule."  See 
also  Tunstall  v.  TVappea,  3  Sim.  300. 

And  in  these  cases  notice  was  immaterial : 
Eaton  V.  Sanofter,  6  Sim.  517 :  Skeeles  v. 
Shearley,  8  Sim.  153 ;  on  appeal,  3  Myl. 
&Cr.  112. 

The  6  G.  4,  c.  16,  s.  108,  enacts  that 
no  creditor  having  security  for  his  debt, 
shall  receive  upon  any  such  security  more 
than  a  rateable  part  of  such  debt,  except  in 


respect  of  an  execution  or  extent  served 
and  levied  before  the  bankruptcy ;  and  pro- 
vides  that  no  creditor,  though  for  a  valuable 
consideration,  who  shall  sue  out  execution 
upon  any  judgment  obtained  by  default, 
confession,  or  nil  dicit,  shall  be  paid  other- 
wise than  rateably  with  other  creditors. 

The  1  VV.  4,  c.  7,  s.  7.  has  materially 
abridged  the  exception  contained  in  the 
above  section,  which  it  recites,  and  enacts 
that  no  judgment  signed  or  execution  issued 
after  the  passing  of  the  act  on  a  .cognovit 
actionem,  signed  after  declaration  filed  or 
delivered,  or  judgment  by  default,  confes- 
sion, or  nihil  dicit,  according  to  the  practice 
of  the  Court,  in  any  action  commenced  ad- 
versely, and  not  by  collusion  for  the  pur- 
pose of  fraudulent  preference,  shall  be  taken 
to  be  within  the  provision  of  the  said  re- 
cited act. 

A  judgment  upon  a  warrant  of  attorney 
is  not  within  the  protection  of  this  statute, 
though  given  without  collusion  or  intention 
of  fraudulent  preference.  Crossfield  v.  Slam- 
ley.  4  Bam.  &  Adol.  87. 

Upon  the  21  Jac.  1,  c.  19,  s.  9,  (of  which , 
the  6  Geo,  4th,  c.  1 6.  s.  108,  is  in  substance 
a  re-enactment)  it  has  been  decided  that 
the  bankruptcy  of  the  debtor  would  not 
deprive  the  judgment  creditor  of  his  lien 
upon  the  lands  which  had  been  sold  be- 
tween the  judgment  and  the  bankruptcy ; 
and  though  the  judgment  creditor  could  not 
come  in  upon  the  bankrupt's  estate  for  any 
more  than  his  proportion  with  the  other 
creditors,  yet  that  he  would  be  at  liberty  to 
extend  his  judgment  agunst  a  purchaser, 
who  bought  the  land  prior  to  the  bank- 
ruptcy. Orlebttr  v.  Fletcher,  I  P.  Wms. 
7f8;  NewlandT. .  1  P.  Wms.  91. 

In  Sioper  v.  Fi$h,  2  Ves.  &  Bea.  145. 
the  bankruptcy  intervened  between  the  ex- 
ecution  of  the  deeds  of  conveyance  and  the 
payment  of  the  purchase  money ;  and  the 
question  was,  whether,  assuming  the  con- 
veyance to  be  absolute,  and  not,  as  was 
contended,  an  escrow  only,  a  judgment 
would  be  operative  as  against  the  lien  of 
the  assignees  for  the  purchase  money ;  and 
if  not,  what  would  prevent  its  attaching 
upon  the  estate ;  and  Sir  IV.  Grant,  M.  R., 
considered  the  point  to  be  too  doubtful  to 
compel  the  purchaser  to  take  the  title 
derived  from  the  assignees. 

In  Sharpe  v.  Roahde,  2  Rose,  192,  Sur  W. 
Grant  held  that  judgment  creditors  had  no 
lien  upon  lands  articled  to  be  sold  before  a 
bankruptcy,  the  conveyance  of  which  re- 
mained  unexecuted  at  the  date  of  the  com- 
mission. 

The  statute  4  &  5  WiU.  &  Mary.  c.  20. 
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(made  perpetual  by  the  7  &  8  WiU.  3,  c.  86,) 
directs  that  the  Clerk  of  the  Essoigns  of 
the  Court  of  Common  Pleas,  the  Clerk 
of  the  Dockets  of  the  Court  of  King's 
Bench,  and  the  Master  of  the  Office  of 
Fleas  of  the  (*ourt  of  Exchequer,  should 
make  and  put  into  an  alphabetical  docket, 
by  the  defendant's  names,  a  particular  of 
all  judgments  entered  in  the  said  respective 
Courts  of  Michaelmas  and  Hilary  terms, 
before  the  last  day  of  the  next  ensuing 
terms,  and  of  the  judgments  of  Easter  and 
IVinity  terms,  before  the  last  day  of  Mi- 
chaelmas  term.  And  by  the  3d  section,  it 
is  enacted  that  no  judgment,  not  docketed 
and  entered  in  the  books  as  aforesaid,  shall 
affect  any  lands  or  tenements,  as  to  pur- 
chasers or  mortgagees,  or  have  any  prefer- 
ence against  heirs,  executors,  or  adminis- 
trators in  their  administration  of  their  an- 
cestor's, testator's,  or  intestate's  estates. 

When  the  property  is  situate  in  either  of 
the  register  counties,  it  becomes  necessary 
to  consider  the  Local  Register  Acts  so  far 
as  they  can  affect  the  rights  of  the  judg- 
ment creditor  with  respect  to  third  parties. 

The  statute  of  5  Ann.  c.  1 8,  s.  4,  enacts 
that  no  judgment  shall  bind  any  manors, 
lands,  or  hereditaments  in  the  West  Rid- 
ing of  the  county  of  York,  but  only  from 
the  time  that  a  memorial  thereof  shall  be 
entered  up  at  the  register  Office  of  that 
Riding;  but  the  11th  section  provides  that 
if  any  judgment  be  registered  within  thirty 
days  after  the  acknowledgment  or  signing 
thereof,  all  the  lands  that  the  defendanto 
or  cognizor  had  at  the  time  of  such  acknow- 
ledgment or  signing  shall  be  bound  thereby. 

And  the  statute  of  6  Ann.  c.  35,  ss.  19  & 
28,  contains  similar  enactments  for  the  East 
Riding  of  the  county  of  York,  and  for  the 
town  and  county  of  the  town  of  Kingston - 
upon-HuU. 

By  the  statute  7  Ann.  c.  20,  s,  18,  no 
judgment  shall  bind  any  manors,  &c.  in  the 
TOunty  of  Middlesex,  but  only  from  the 
time  that  a  memorial  of  such  judgment 
ahall  be  entered  at  the  Register  Office  for 
that  county. 

By  the  statute  8  Geo.  2.  c.  6,  s.  1,  judg- 
ments in  the  North  Riding  of  the  county 
of  York  shall  be  adjudged  void,  as  a|?ainst 
any  subsequent  purchaser  or  mortgagee  for 
value,  unless  such  memorial  thereof  be 
registered;  but  the  33d  section  provides 
that  if  any  judgment  be  registered  within 
twenty  days  after  the  acknowledgment  or 
signing  thereof,  all  the  lands  that  the  de- 
fendants had  at  the  time  of  such  acknow- 
l<!clginent  or  signing  shall  be  bound  thereby ; 
and  that  the  registry  of  a  memorial  of  such 


judgment,  within  the  time  aforesaid,  shall 
be  as  available,  to  all  intents  and  purposes, 
as  if  such  memorial  thereof  had  been  entered 
in  the  said  Register  Off  ce  on  the  day  of  the 
signing  or  acknowledgment  of  such  judg* 
ment. 

Notwithstanding  these  acta,  their  prin- 
cipal object  being  to  secure  subsequent  pur- 
chasers and  mortgagees  against  secret  In- 
cumbrances, a  purchaser  who  bought  with 
notice  of  any  undocketed  or  unregistered 
judgment,  was  bound  by  it  in  equity  as" 
completely  as  if  the  judgment  had  been 
docketed  or  registered  within  the  period 
prescribed  by  the  particular  acts.  Thomas 
v.  Pledwell,  7  Vin.  Abr.  54 ;  Davis  v.  Earl 
of  Strathmore,  16  Ves.  419;  Le  Neve  y. 
Le  Neve,  3  Atk.  646. 

But  constructive  notice  was  not  sufficient 
to  make  an  undocketed  or  unregistered  judg- 
ment binding  upon  a  purchaser.  Wyatt  v. 
Burnell,  19  Yes.  439.  The  notice  must  be- 
actual;  and  notice  to  the  agent  of  the  pur- 
chaser in  the  same  transaction  is,  for  thts* 
purpose,  regarded  as  actual  notice  to  the 
purchaser  himself.  Le  Neve  v.  Le  Neve, 
3  Atk.  646,  655;  Tanstall  v.  Trappes, 
3  Sim.  307. 

If  a  person  purchases  a  portion  of  an 
estate  which  is  subject  to  a  judgment,  and 
execution  is  sued  out  against  the  purchaser 
only,  the  debtor,  his  heir,  or  purchasers  of 
other  portions  of  the  land,  are  bound  to 
contribute  with  him.  But  if  eiecution  is 
sued  out  against  any  portion  of  the  lands 
which  remain  'undisposed  of,  neither  the 
debtor  or  the  heir  will  be  entitled  to  con- 
tribution in  respect  of  any  part  of  the 
lands  which  are  in  the  hands  of  a  purchaser. 
Sir  W.  Herherfs  case,  3  Co.  12  6;  2  £q. 
Ca.  Abr.  223. 

Sir  Edward  Coke  observes,  thst  where  it 
is  said  in  our  books  that  if  one  purchaser 
only  be  extended  for  the  whole  debt,  he 
shall  have  contribution,  it  is  not  thereby  in- 
tended that  the  others  shall  give  or  allow 
any  thing  by  way  of  consideration ;  but  it 
ought  to  be  intended  that  the  party  who 
alone  is  extended  for  the  whole,  may,  by 
audit d  quereld  or  scire  facias,  as  the  case 
requires,  defeat  the  execution,  and  thereby 
shall  be  restored  to  all  the  mesne  profits, 
and  compel  the  conusee  to  sue  execution  of 
the  whole  land .  So  in  this  manner  every  one 
shall  be  contributory ;  that  is,  the  lands  of 
every  terretenant  shall  be  equally  extended. 
3  Co.  14  b. 

With  a  view  to  remedying  a  hardship  to 
wliich  creditors  were  subject,  of  having  their 
executions  avoided  if  the  extent  omitted  any 
portion  of  the  land  which  wu^liable  to  the 
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ivdeinent,  it  wa«  enacted  by  the  16  &  17 
Cwr,  .2.  c,  5, 8.  2,  that  wb^jre  any  Judgment, 
Itatute^  or  recognizanoe,  shall  be  ei^tended, 
thq  ft^n^e  ihall  not  be  avoided  or  delayed 
by  occasion  that  any  part  of  the  lands  are 
or  shall  be  omitted  out  of  such  extent: 
8«iTing  always  to  the  psrty  or  parties  whose 
bnds  shall  be  extended,  his  and  their  heirs, 
eiLecutors,  and  assigns,  his  and  their  remedy 
for  contribution  against  such  person  or  per* 
qons  whose  lands  are  or  shall  be  omitted 
Qi^t  of  such  extent  from  time  to  time. 

But  it  would  seem  that  a  purchaser  has 
mo  right  of  contribution  from  purchasers  of 
gther  portions  of  the  estate  of  the  debtor. 
•Ytho  derive  title  under  a  previous  convey* 
ance.     S«b  Hartfy  v.  Fhherty,  1  Uoyd  & 
Goold,  219;  5  Jarm.  Byth.  by  Sweet.  61. 
I|i  Avfrall  V.  W4f4e,  1  Lloyd  &  Goold, 
temp.  Sugd.  252.  a  party  seised  of  several 
estates,  and  indebted  by  judgment,  settled 
one  of  the  estate  for  valunblQ  eensiderao 
tiw^  with  a  coveiiant  against  incumbrances, 
^^d  subsequently  acknowledged  a  judgment. 
Two  questions  were  raised  in  the  case— 
first,  whether  the  judgments  prior  to  the 
settlement  should  be  thrown   es^clusively 
upoti  thk  settled  estate,  in  ezpneration  c^ 
fhe  un^ttled  estates ;  and  secondly,  if  the 
^ttled    estate    should  not  be  considered 
liable  to  exonerate  the  unsettled  estates, 
whether  the  subsequent  judgment  creditors 
\^d  a  right  to  make  the  settled  estate  con* 
tribute  to  the  payment  of  the  prior  judg- 
ine9ts.    Lord  Chancellor  Su^dai^  held  that 
the  prior  judgments  should  he  thri>wu  al* 
together  on  the  unsettled  estates,  and  that 
the  ^^bsequent  judgment  editors  had  n9 
right  to  make  the  settled  estate  coi^trihute* 
Previously  to  the  a  &  4  Will.  4,  c.  27. 
there  was  no  statute  limiting  the  time 
within  which  execution  might  be  sued  out 
upon  a  judgment ;  but  the  Court  generally 
iwesumed  the  satisfaction  of  an  upexecuted 
judgment,  which  had  been  entered  up  for 
more  than  twenty  yeara,  unless  some  posi- 
tive evidence  was  produced  to  rebut  such 
presumption,     fiuike  v.  Pickering,  2  Bam. 
&   Cress.  555;    Gree^ifeU  V.    GirHestone, 
2  you.  &  Coll.  662. 

The  8  &  4  WiU.  4,  c.  27,  s.  40,  how- 
ever, enacts  that  no  action,  suit,  or  other 
proceeding  shall  be  brought,  to  recover  an^y 
sum  q{  money  secured  by  any  mortgage, 
judgment,  or  Uen,  or  otherwise  charged 
upon  any  land  oi;  ren;^^  bi4  ^thia  twenty 
years  from  the  accruer  of  the  right,  unless 
in  the  meantime  some  part  of  the  prinoipal 
mo^i^y.  or  some  interest  thereon,  shall  have 
been  paid,  or  SQi^e  acki¥>wle4gmieiiKt  of  the 
right  thereto.  «h^  have  be^iP  ^v^n  in  writ^- 


mgr  «ig<>^  ^7  ^^  persoD  by  whom  ths 
sarne  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his  agent.  See 
Berrington  v.  Evgne^  1  You,  &  Col.  434. 

[We  shall  resame  this  labject  in  an  eariy 
number.] 


DIGEST  OF  THE  QUESTIONS 
THE  EXAMINATION. 

Hilary  Term,  1842. 


AT 


PRAQ* 


COMMON    AND  STATUTE  I^AW,   AND 
TICE  OF  THE  COURTS, 

Pnteen. 
Within  what  time  alter  the  date  of  a  writ  of 
summons  must  the  copy  of  it  be  served  ? 
If  the  defendant  keep  out  of  the  way  to 
avoid  personal  service  of  a  writ  of  asm* 
mons,  are  there  any  meana  by  which  to 
compel  an  appearanee  ? 
When  it  is  now  sought  to  arrest  a  defen- 
dant on  mesne  process*  what  is  essea* 
tially  necessary  to  be  stated  in  the  affi- 
davit? 
Within  iprhat  time  after  sertice  of  a  writ  ef 
summons  is  it  necessary  to  esdovae  on 
svch  writ  the  day  of  the  week  andmon^ 
.  of  siich  service^  and  if  omitted,  what  is 

the  eonsequenee  to  the  plaintiff? 
When  may  judgfo^ent  of  nonpros,  for  want 
ol  a  deolaratioa,  be  signed;  and  what 
step  is  necessary  before  signing  it  ? 
Pleading. 
Is  the  signature  of  counsel  necessary  to  a 

joinder  in  demurrer  ? 
In  actions  of  trespass,  ean  you  have  moie 
than  one  count  for  acts  committed  at  the 
same  time  ai>d  plaee  ? 
What  effect  has  the  plea  ef  non  eat  factum 
in  actions  of  debt  on  specialty  or  cove- 
nant? 

Statute  of  Limitatione. 
What  is  the  coarse  of  proceeding  requisite 
to  prevent  the  statute  of  limitations  run- 
ning against  a  debt  ? 

Evidence, 
If  you  are  in  possession  of  a  document  which 
you  intend  to  produce  on  the  trial  of  a 
cause,  should  you  be  justified  in  incur- 
ring the  expence  of  taking  a  witness  to 
prove  it  ?  or  is  there  any  way  of  avoiding 
that  expense  ? 

JudgmmU  by  De/wli. 
Where  a  defendant  in  an  action  of  asnmp- 

sit  suffers    judgment  by  default,   bow 

should  the  plaintiff  proceed  to  aMrtain 

the  amount  due  to  him  ? 
If  the  aptipu  be  in  debt,  whsft  differeBoe 

wenld  that  make  in  the  pioqAediag  ? 
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When  a  defendant,  having  no  ^enonal  in- 
tel«8t  ill  goods  in  hia  poaaeasioa.  is  4u^d 
by  two  different  claimants  of  such  goods, 
hiBs  ho  an)r,  and  what  relief  at  law  T 

fVithdMdiny  Juror, 
WhAt  is  the  effect  of  withdrawing  «  jntor  on 
a  trial  ?  and  does  it  prevent  the  plaintiff 
bringing   anothet  action  for  tke  saihe 
cause? 

Tender.. 
Will  a  tender  be  good  if  clogged  with  BUy 
and  what  conditions  ? 

CONVSYANCINO. 

Estates. 

When  a  real  estate  is  devised  to  a  person 
without  any  words  of  limitation,  what  es* 
tate  does  ^e  devisee  take  ? 

In  limitations  in  strict  settlement,  is  the  es- 
tate limited  to  trustees  to  preserve  con- 
tingent remainders,  vested  or  contingent  ? 
State  the  reason  for  your  answer? 

What  are  crbss  remainders,  and  can  they  be 
implied  in  a  will  or  deed  ? 

Does  the  surrender  of  an  original  lease  af- 
fect an  under  lease  ?  and  gite  a  reason 
for  your  ainswer. 

Merger. 

What  are  the  requisites  to  pfOduce  a  mer- 
ger of  an  estate  ? 

Will  a  term  of  years  under  any  circum- 
stances merge  in  a  term  of  sfacxtt^  dnnio 
tion? 

What  is  the  aiJhrantBge  df  takiiif  a  convey- 
ance of  a  revenion  by  lease  and  releaiBe, 
fttetead  of  by  grant? 

Curtesy, 

To  entitle  a  husband  to  curtesy,  is  it  neces- 
sary that  the  issue  of  the  iharriage  should 
be  the  next  heirs  to  the  estate  of  the 
wifa? 

Bjncmtor. 

What  is  an  executor  de  son  tort ;  and  in 
what  eases  is  a  discharge  given  by  him 
available  against  a  elaira  brought  by  the 
legal  representative } 

Distribution. 
Is  there  any,  and  if  any,  what  difference 
_  between  the  distributive  share  of  an  intes- 
tate's effects  taken  by  brothers  and  sis- 
ters of  the  intestate  of  the  whole  aikd  of 
the  half  blood? 

Trust. 

How  does  notice  of  a  trust  affect  a  purcha- 
chaser  for  valuable  consideration  ? 

Can  a  trustee  delegate  a  poWer  to  give  re- 
ceipts ? 


Whail  an  estate  is  off&^  to  a  trustee  ata 
price  below  its  aetoal  value,  upo»  condi- 
tiofk  that  the  title  should  not  be  investi- 
gatedi  is  the  trustee  justified  under  the 
usual  indemnity  clause  inserted  in  settle- 
ments in  purchasing  the  estate  out  of  t\e 
trust  fiinds,  at  the  recfuestof  his  cestoique 
trust,  upon  those  terms  ?  and  give  a  red* 
son  for  your  answer* 

AssHs. 

The  Stat.  8  4  4  W,  4,  e.  !04,  hsttders  free- 
hold ahd  eOpyhold  estates  liilble  to  the 
payment  of  specialty  and  sintpk  contract 
debts.  Under  the  statute  are  these  es- 
trtes  legal  or  equitable  assets  i  and'  ir 
there  any  class  of  creditors  entitled  to  be 
paid  their  debts  before  others  ? 

Win  the  fiiat  mortg^fee  on  advaaciag  mor^ 
money^  Mid  having  notice  of  a  mesne 
m<»tgfigei  be  entitled  to  ta^k  the  fkst 
and  third  moftgage  aguaat  the  mesne 
mor1|pgee« 

EQUITY  AND  PRACTIC1&  O^  T'fte  COlTttTS. 

If  a  defendant,  on  being  served  with  sub- 
p«Baa»  refuses  or  neglectf  to  appear  ther»-> 
to,  what  application  is  the  plafntiff  at  li- 
berty to  mid^e  thereupon,  with  a  view  to 
obtaining  such  appearance ;  and  after  the 
expiration  of  what  time  ttorsi  such  service 
can  this  application  be  made  ? 

In  order  that  the  plaintiff  may  Succeed  on 
the  applicatioti  referred  to  in  the  l4st 
question,  what  fact  must  be  made  to 
appear  to  the  satisfaction  of  the  Court  ? 

AMwerimg* 
Is  the  time  given  to  a  defendant  iot  plead- 
ing, answering,  or  demurring  in  a  cosaUry 
cause  to  an  original  or  supplemental  bill, 
or  bill  of  I'evivor,  o^  amended  bill,  greater, 
or  less  than,  or  is  it  the  same  as  that 
which  is  allowed  to  a  defendant  in  a  tomn 
cause  ?  If  greater  or  less,  what  is  the 
difference  ? 

Enforcing  Orders. 

If  a  party  who  is  by  order  or  decree  of  tiie 
Court  ordered  to  piqr  money,  or  to  do 
any  other  aet  within  a  limited  time,  and 
after  due  service  uf  the  order  or  decree 
neglects  to  obey  the  saine,  what  is  the 
nature  of  the  order  which  may,  under 
these  circumstances,  be  obtained  against 
such  party  ;  and  does  the  practice  in  this 
respect  differ,  and  if  so,  how,  from  that 
which  existed!  on  the  1st  of  January, 
1841  ? 

Is,  or  is  not,  a  person  Who'  iff  not  a  party  to 
a'  cause,  and  in  whose  &votir  an  <^er 
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hits  been  inade>  stttitlbd  to  enforce  obedi- 
eixtfe'tomibb  ordef  hj  the  Mune  process 
as  if  he  were  a  party  to  the  cause  ?  If 
there  be  any  difference  between  the  two 
cases^  state  in  what  such  difference  con- 
sists. 

Crediton, 
Ate  creditors  who  have  come  in  and  esta- 
blished their  debts  before  the  Master, 
under  a  decree  or  order  in  a  suit,  entitled 
to  any/  and  if  so,  what  benefits  under  the 
orders  of  the  26th  August,  1841,  to 
which  they  were  not  previously  entitled  ? 

Cy  Prh. 
Explain  what  is  meant  by  the  rule  or  doc- 
trine maintained  by  a  Court  of  Equity, 
and  which  is  commonly  termed  Cy  Pri$  ? 

Husband  and  Wife. 

If  a  husband  is  compelled  to  have  recourse 
to  the  assistance  of  a  Court  of  Equity  in 
order  to  recover  property  in  right  of  his 
wife,  are  there  any,  and  if  so,  what  terms 
which  will  be  ordinarily  imposed  upon 
him  in  such  case  ? 

Are  there  any  circumstances  under  which 
the  rule  referred  to  in  the  last  question 
will  be  related  in  favour  of  the  husband  ? 
If  so,  give  an  instance  or  instances  in 
which  such  rule  will  be  so  relaxed. 

Evidence. 
A,  brings  an  action  against  B,,  in  which  it 
is  supposed  that  C,,  who  has  no  interest 
in  the  matters  in  question  between  the 
tWQ  former  parties,  can  give  important 
evidence  for  A.  Can  A„  on  C.  refusing 
to  disclose  what  the  nature  of  his  testi- 
mony would  be,  compel  C.  to  do  so  by  a 
bill  of  discovery  ?  and  in  either  way  of 
answering  this  question,  give  the  reason 
for  such  answer. 

Constructive  Notice, 

State  some  cases  in  which  a  party  not  hav- 
ing actual  notice  will  be  held  to  have 
constructive  notice  of  a  fact,  so  as  to  af- 
fect him  in  a  Court  of  Equity  the  same 
way  as  if  he  had  received  such  actual 
notice. 

Will,  or  will  not.  a  party  who  has  attested 
the  execution  of  a  deed  be  held  by  a 
Court  of  Equity  from  that  circumstance 
to  be  affected  with  notice  of  the  contents 
of  such  deed  ? 

Irtjunotion, 
Has  a  party,  by  whom  private  letters  have 
been  written  and  sent  to  another  person 
any  property  absolute  or  qualified  in  the 
letters  so  sent  as  against  the  person  re- 
ceiving them?  If  so,  under  what  cir- 
cumstances, to  what  extent^  and  in  what 


way  can  he  assert  ins  tide  to  this  i 
of  property  in  a  Court  of  Bqoity  ? 

A.,  in  the  course  of  a  confidential  employ- 
ment by  your  client  B.  is  enlrosted  by 
the  latter  with  an  impoctant  secret  in 
connection  with  such  employment,  which 
he  threatena  to  make  public;  is«  or  is 
not  this  a  case  in  which  a  Court  of  Equity 
has  a  jurisdiction  to  prevent  the  disclo* 
sure  tlureatened  ?  and  if  it  has,  state  the 
remedy  which  you  would  advise  B,  to 
adopt. 

Consideration  of  Contraei. 

Is,  or  is  not,  inadequacy  of  price,  or  ine- 
quality of  bargain,  a  sufficient  ground  cf 
itself  for  avoiding  a  contract  in  a  Court 
of  Equity  ? 

BANKRUPTCY  AND  PRACTICK  OP  THB 
COURTS. 

Fiai. 

What  facts  should  be  ascertained  by  a  soli- 
citor before  striking  a  docquet  ? 

In  what  case  is  a  town  fiat  usually  obtained, 
and  in  what  a  country  fiat;  and  what 
are  the  exceptions  to  the  common  rule  ? 

What  time  is  allowed  for  prosecuting  a  town 
fiat,  and  what  a  country  fiat  ? 
Petitioning  CredUwrs. 

Are  there  any  circumstances  which  prevent 
a  creditor  from  being  a  petitioning  cre- 
ditor ?    If  any,  state  some  of  them. 
Trading. 

What  constitutes  a  sufficient  trading  ? 
Act  of  Bankruptcy, 

Can  a  trader,  imprisoned  for  a  crime,  com- 
mit an  act  of  bankruptcy  during  such 
imprisonment ;  and  how  ? 

Can  he  during  such  imprisonment  commit 
an  act  of  bankruptcy  by  lying  in  prison ; 
and  if  so,  under  what  circumstances  ? 

Proving  Debts. 

May  debts  payable  at  a  time  not  arrived 
when  the  proof  is  tendered,  be  proved 
under  a  fiat ;  and  if  so,  is  there  any  qua- 
lification  of  the  proof  ? 

Can  the  surety  of  a  bankrupt  prove  under 
the  fiat  in  any,  and  what,  case  ? 

If  a  debt  for  which  a  person  is  surety  have 
been  proved  under  a  fiat,  what  will  be 
the  surety's  rights  on  his  having  dis-^ 
charged  the  debt  ? 

Trusts  and  Executorships. 

Do  trust  estates  vested  in  a  bankrupt  pass 
to  the  assignees  under  his  bankruptcy  ? 

Will  a  bankrupt  who  is  a  sole  trustee  or 

executor  be  allowed  to  prove  as  a  debt 

against  his  own  estate  what  is  owing  by 

him  in  either  character ;  and  if  so,  what 

\     is  necessary  to  his  being  so  allowed  ? 
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If  he  be  allmredtopioYe,  will  hebeelbwed 

to  receire  the  dividendB,  or  what  will  be 

done  respecting  them  ? 
Is  there  any  difference  if  he  be  not  sole 

tnistee  or  executor,  but  individually  in- 

debted? 

Creditors. 
Is  priority  allowed  to  any  class  of  creditors : 

and  if  so,  to  what  class  and  extent  ? 

CRIMINAL  ULYT,  AND  PROCEEDINGS  BE- 
FORE JUSTICES  OF  THE  PEACE. 

Nature  of  Crimes, 

What  is  the  difference  between  a  civil  in- 
jury and  a  public  crime  ? 

Are  any  persons  whatever  incapable  of 
committing,  or  excused  from  the  guilt  of 
crime  i  If  there  are  any,  state  whom 
they  are,  or  some  of  them. 

What  is  the  highest  civil  crime  that  any 
person  can  commit  ? 

Can  words  alone  spoken  amount  to  high 
treason? 

What  acts  constitute  the  crime  of  arson  ? 

Principal  and  Accessory. 

What  is  the  difference  between  a  principal 
in  an  offence  and  an  accessory } 

Are  there  any  offences  which  do  not  admit 
of  accessories  ?  If  any,  state  what  they 
are. 

Proceedings. 

What  remedy  has  a  party  for  a  civil  injury 
sustained  by  him?  Would  it  be  by 
action  or  indictment  ? 

In  what  cases  must  the  remedy  by  indict- 
ment be  resorted  to  ? 

When  a  person  is  committed  by  a  magis- 
trate for  trial,  what  is  the  next  step  to 
be  taken  with  a  view  to  bring  the  com- 
mitted person  to  trial  ? 

What  is  the  difference  between  a  grand 
jury,  and  a  petty  jury  ?  and  what  are 
their  respective  duties  ? 

Riots. 

What  is  the  crime  that  riotous  persons  in- 
cur who  continue  together  after  they  have 
been  legally  commanded  to  disperse  ?  * 

How  many  persons  unlawfully  assembled 
to  the  disturbance  of  the  peace,  will  con- 
stitute a  riotous  assembly  ? 

Who  may  by  act  of  parliament  command 
such  persons  to  disperse  ?  and  what 
course  must  be  pursued  legally  to  effect 
that  object  ? 

Punishment. 

Enumerate  all  the  offences  which  are  at  the 
lireaent  time  punishable  with  death. 


REFORM 
IN  THE  CHANCERY  OFFICES. 


SIX  CLBBKS    OFFICE. 

Continuing  the  detail  of  duties  of  the  Six 
Clerks  and  Sworn  Clerks,  extracted  from 
the  unexceptionable  evidence  of  the  late  Mr. 
Jackson,  we  come  to  the  latter  stages  of  a 
cause.  It  must  be  admitted  that  no  one 
could  make  more  of  the  seeming  utility  of 
his  order  than  Mr.  Jackson,  or  set  forth 
with  more  plausibility  and  graveness  the 
services  performed  by  his  craft.  According 
to  his  account,  it  would  appear  that  the  Six 
Clerks*  Office  and  the  Court  of  Chancery 
were  identical,  and  could  not  exist  without 
each  other. 

He  thus  proceeds  to  describe  the  func- 
tions which  the  Clerks  in  Court  perform  :— 

"They  draw  up  the  docket  of  decrees,  and 
obtain  the  sifj^nature  of  the  Lord  Chaocellor, 
Master  of  the  Rolls,  and  Vice  Chancellor 
thereto,  or  such  one  or  more  of  them  as  pro- 
nounced the  judgment,  and  they  enrol  the 
same ;  and  here  it  may  be  fit  to  notice  that  the 
decrees  are  now  but  seldom  enrolled,  and  there 
must  therefore  be  considerable  risk  of  their 
loss.  The  only  apparent  or  probable  reason 
to  be  assigned  for  such  omission,  is  the  great 
expense  which  attends  the  proceeding  on  ac- 
count of  the  established  practice  of  reciting 
the  bill,  answers,  and  otlier  proceedings  at 
length;  whereas  it  is  submitted  that  if  the 
decretal  part  onl^r,  with  a  short  introduction 
to  the  same,  was  in  future  deemed  sufficient, 
and  if  the  same  was  annexed  to  the  records  of 
the  pleadings,  it  would  not  only  be  preferable 
to  the  present  practice,  bat  would  lie  a  very 
great  saving  of  expence;  and  instead  of  the 
enrolment  passing  to  the  Rolls,  it  would  be 
transferred,  togeiner  with  the  records,  to  the 
Tower.'* 

It  is  palpable  that  a  useful  amendment 
might  be  effected  in  this  part  of  the  prac- 
tice. Every  order  and  decree  should  be 
properly  recorded  for  the  purpose  of  its  due 
preservation  and  easy  reference;  and  an 
appeal  to  a  higher  tribunal  should  be  limited 
only  by  a  reasonable  time  firom  the  pro- 
nouncing of  such  order  or  decree.  We 
opine  that  the  solicitors  and  record  clerks 
will  effectually  discharge  these  duties. 

"  They  make  out  all  exemplifications  of  the 
records,  and  attend  the  Masters  to  examine 
the  same. 

''With  the  sworn  clerk  is  deposited  all 
deeds,  books,  and  papers,  left  by  the  parties 
upon  filing  the  bill  or  answer,  or  pursuant  to 
an  order  of  Court,  for  the  purposes  of  the 
parties  or  their  solicitors  inspecting  the  same, 
and  taking  copies  thereof,  and  which  copies, 
if  desired,  are  made  by  them.  They  also  at- 
tend the  several  courts  and  examiners  with 
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snch  deeds,  &c.«  pnrcniant  to  tbe  orders  of  the 
Court.'* 

These  humble  offices  of  care  and  attention 
may  be  readily  performed  by  tbe  subordi- 
nates of  the  record  keeper. 

.  *'  They  attend  the  CoitrU  with  bfrnti  and 
tjie  proposed  ({uardians,  to  obtain  the  dtrecttons 
tliereof  fur  the  aupoiotment  of  wch  Kuardians^ 
first  informifli;  themselves  and  the  Court  that 
the  interest  of  the  iiifauts  and  the  proposed 
li^uardians  do  not  clash,  and  that  the  latter  are 
otherwise  fit  persons  for  the  trust.*' 

This  duty  should  evidently  be  discharged 
by  the  solicitors  in  the  cause,  acting,  when 
necessary,  through  their  counsel,  and  both 
of  course  being  responsible  for  the  due  ad- 
herence to  the  practice  of  the  Court. 

"They  hare  the  cvatody  of  the  records  of 
kU  bills  to  whi&'h  appearances  are  entered, 
until  answers  are  filed  thereto,  or  the  time  ar- 
rives at  whicli  the  same  are  to  be  transmitted 
to  the  record  room,  according  to  the  course  of 
the  Cotirt.^ 

This  is  clearly  the  business,  not  of  a  per- 
son acting  as  the  agent  of  the  suitor  and 
solicitor,  bat  of  an  officer  of  the  Court. 

**  Before  an  answer  is  filed  wfthout  oath  or 
iignatare,  tliey  must  peruse  the  same,  and  see 
thilt  no  admimioD  is  stated  therehi  to  the  pre- 
judice of  the  defendant,  as  a  check  against  the 
consequences  which  have  heretofore  ensued  by 
reason  of  defendant's  havine:  had  snch  improper 
ans^vers  put  in  without  their  knowledge.'* 

How  can  the  Clerk  in  Court  know  the 
interests  of  tlie  parties  \  They  are  known 
only  to  the  solicitor,  aad  he,  aided  by  the 
leming  aiHi  jodgment  of  caansel,  i&  the 
proper  person  to  perform  this  duty. 

'  *'  The  Sworn  Clerk  is  eaimsted  by  the  Court 
with  issuing  attachments  and  other  processes 
of  contempt,  for  the  regularity  of  which  pro- 
ceedinK;ft  he  is  responsible.  It  is  therefore  bis 
duty  to  be  extremely  cautious  before  he  takes 
awHy  the  liberty  of  the  subject ;  and  as  far  as 
Hes  in  his  power  he  must  be  careful  that  the 
party  or  his  soUeHoV  do  not  wantonly  or  vexa* 
tiously  abuse  snch  process,  which  is  freqnently 
a  dificuk  i(9$k. 

**  When  an  attachment  issues  for  want  of  the 
defendant's  appearance,  or  for  not  obeying  a 
writ  of  execution,  the  Sworn  Clerk  must  care- 
fully iniipect  the  affidavit  upon  which  such  at- 
tachment is  grounded,  and  observe  that  the 
same  is  sufficient,  and  that  the  service  of  the 
previons  process  has  been  strictly  regular,  ac- 
cording to  Uie  orders  and  practice  of  the  Court; 
and  here  it  must  be  noticed  that  such  affidavits 
are  in  general  so  very  imperfect,  and  the  ser- 
vices of  the  process  of  subpceaa  and  writs  of 
execution  so  fre<|ttently  irreftular,  that  osore 
than  one  half  of  the  attachments  demanded 
are  necessarily  rejected  until  the  irregularities 
ar^  corrected.  When  the  service  is  regular, 
and  the  affidavit  is  perfect,  the  Sworn  Clerk 


filea  it  in  the  aSdavit  ofliee.  nmkik  odt  ftu 
writ,  enters  it  in  his  houk,  makes  om  ihe 
proper  praecipe  for  the  registrar,  and  atceqds 
him  therewith  to  procure  his  entry  thereof^ 
and  sends  the  writ  to  the  Lord  Chancellor  to 
he  ftcaled." 

We  do  not  wonder  that  Mr.  Jackson 
should  describe  this  as  a  diffici^lt  task.  It 
is  one,  indeed,  which  the  clerk  in  Court  can^ 
not  perform.  He  can  no  more  restrain  an 
improper  attachment  than  an  officer  of  the 
Common  Law  Coiuts  can  prevent  an  impro- 
per arrest.  The  clerk  of  the  Writ  depart- 
ment must  require  the  proper  evidence  for 
issuing  the  writ,  and  more  cannot  be  given 
consistently  with  the  rights  of  the  subject. 

''There  are  no  written  consolidated  general 
rules  or  orders  containing  the  practice  of  the 
Court,  nor  is  there  any  book  of  practical  autho- 
rity which  can  be  depended  upon  i  hot  on  the 
contrary  all  the  hooks  of  practice,  although 
correct  in  many  points,  yet  in  others  most 
grief  oiisly  mislead  lliepractiiionerwho  has  die 
hardihood  to  trust  to  their  dicta,*  The  prac- 
tice of  the  Court  rests  either  upon  the  known 
custom  of  its  application  upon  acts  of  parUa- 
ment  and  general  ovtf era,  ar  vpoo  ekses  decided 
frod>  time  to  time  b;^  the  Court ;  aad  of  tUa 
practice  in  all  its  various  details  and  applica- 
tions, the  sworn  clerks,  from  their  imnMdiate 
conuexion  with  theCourt,and  theirconstaht  and 
undivided  attention  to  it  (none  of  them  prtic- 
listng  in  any  other)  and  for  the  other  reusbns 
before  stated,  must  be  expected  to  have  an  ex- 
tensivie  knoivledge  y  and  when  itb  ceaddered 
that  (here  are  about  2300  SolieilorS  in  London, 
and  nearly  as  many  in  the  country,  a  very  small 
portion  of  whom  are  acquainted  with  the  nrac^ 
tice  of  the  Court  fn  all  its  brauche^s  ana  not 
one  of  whom  it  is  probable  can  have  conducted 
a  cause  through  every  sragi  of  proceedin)^ 
which  may  occur,  H  necessarily  follows  fbaa 
there  is  scarcely  one  solicitor  in  Louden  who 
does  not  have  freouent  or  eceasioaal  recourse 
to  the  Sworn  Clerks  fur  any  material  practioad 
information  as  he  proceeds  in  a  cause,  which, 
if  mistaken,  not  only  tends  to  serious  itojury  of 
the  suitor's  rights  rii  his  cause,  bat  Is  alsa  at- 
tended with  great  exjpence  in  costs,  and  as  Uie 
Sworn  Clerks  ako  frequently  give  advice  m 
to  the  conduct  of  suits,  it  must  be  evident  that 
a  very  considerable  part  of  their  time  Is  con- 
sumed thereby,  and  for  which  particular  dutiea 
they  receive  no  emolument  or  fee.  It  h  there- 
fore a  great  desideratum  that  the  Court'  do 
cause  its  rules  of  practice  (as  far  as  the  same 
are  capable  of  being  aseertataed)  to  be  dravMi 
up  and  printed  aiid  published,  for  it  is  incalcn* 
liu>le  how  much  of  the  time  of  the  Court,  ita 
counsel,  officers,  and  solicitorst  would  be  saved 
by  such  an  act." 

The  recommendation  with  which  this  atat9 

•  Since  this  evidence  was  given  by  Mr. 
Jackson,  the  profession  has  had  the  advantage 
of  the  valuable  books  of  practice  of  Mr.  Sidney 
Smith  and  Mr.  Daniel. 
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taoftof  the  wri6iqfptwitk)e,^'--wo«id  care  the 
evils  complained  ef ,  and  enable  the  eolioitor 
better  to  di8cha]);e  hia  duty.  It  cannot  be 
considered  as  a  wholesome  state  of  things, 
that  the  practice  should  depend  on  tradi- 
lio— ly  lmowledge«  Besides,  the  complete 
nfmi  wtadi  n  now  going  on  in  Chancery 
Practice,  wHtmdar  the  pcwtHar knowledgie 
of  the  CleilLiii  Court  mo  longer  uaefbl. 

**  In  oonMfMHoeoCthe  Sworn  Clerks'  know* 
ledge  of  the  fMeliee  aad  dtaWJahed  feet  of 
the  several  offieen  and  sofidtors  of  Hie  Oonl; 
Ibey  h«ve,  from  the  time  they  were  fint  cstab* 
Ushed,  attended  the  Masters  on  the  taxation  of 
the  several  bills  of  costs  in  their  respective 
caoses,  which  is  a  duty  of  considerable  trust 
and  importance  to  the  suitor,  not  easily  exe* 
catedf  and  requiring  not  a  little  discriminatiou 
and  patient  scrutiny^  justly  to  apply  the  several 
authorised  rules  to  each  case»  when  it  is  con- 
ttdered  that  there  are  no  less  than  seven  de- 
grees of  costs^  viz. 

"  Fir$i,  costs,  cktiVftu,  andexpeiices,  between 
dieut  and  solicitor,  m  the  most  enlarged  view ; 
4$€^md^  costs,  charges,  and.expences,  reasona- 
bly and  properly  incurred,  affecting  and  to  be 
pwd  out  of  an  estate  in  which  other  pers<ins 
are  iaterfsled  ;  /Airi^,  costs  between  client  and 
solicitor,  to  be  paid  out  of  an  est«re  in  which 
other  persons  are  interested  i  fourth,  costs 
between  party  and  party,  out  of  au  estate  i 
fif^h^  personal  costs;  sirM,  costs  out  of  purse  i 
$n€mi(k%  fixed  coats  i  then  follows  the  duty  of 
asttsiing  the  masters,  in  appartiooing  costs, 
namely,  in  oases  where  it  iMrcomes  njecessary 
to  asfxruin  liow  much  belongs  t9  the  real 
estate,  and  how  much  to  the  personal  estate, 
&c»  &c.  There  are,  also,  costs  occasioned  by 
particular  acts  done  by  the  parties*  such  as.  the 
pUiotiS'  having  brought  improper  parties  be- 
fore the  cQur^  or  the  defendant  having  set  up 
an  improper  defence,  &c.  &c.  j  and  here  it 
ahould  b^  Jioticcd,  that  from  lasitention  in 
nettling  the  directions  in  the  decrees  or  orders, 
the  same  are  occasionally  so  very  ambiguous, 
as  to  create  much  difficidty  in  determining  the 
extent  of  costs  intended  by  the  court.  The 
Sworn  Clerks  also  attend  the  MMters  on  other 
oecasioat  when  required." 

We  have  shewn,  over  and  over  again,  that 
the  education  of  the  Clerk  in  Court,  though 
it  fits  hinx  for  taxing  costs  relative  to  ordi- 
nary proceedings,  does  not  enable  him  to 
appreciate  the  sendees  of  the  solicitor  in 
q>ecial  or  untnnal  cases.  •  Taxing  ofiScers 
should  be  appointed,  devoted  entirely  to  the 
duties  of  their  office,  and  chosen  from  those 
most  competent  to  do  justice  both  to  the 
SEoitor  ^d  the  practitioner. 

"That  partof  thcSixClerks'Office,  wiierein 
Ike  Sivora  Clerks  transact  their  business,  is 
open  dttfiog  tertn  time,  fiom  ten  o'dovk  in 
the  morning,  till  three  in  the  afternoon,  and 
from  six  to.  oigh*  in  thie  evaning^  ho^ydays  ex- 


<M|ilad|  and  tern  the  last  dey  of  evety  tenn. 
until  the  second  seal  after  Hilary  teros  the 
second  seal  after  Easter  term,  and  the  fourth 
seal  after  Trinity  and  Mlcbaeluias  terms,  this 
part  of  the  office  is  open  from  ten  in  the  morn* 
ing  till  four  in  the  afternoon,  excepting  on 
days  appropriated  for  the  services  of  notices  of 
motions  and  petiUons,  when  it  is  open  from 
ten  in  the  morning  until  three  in  the  afternoon, 
and  from  six  till  eight  in  the  evening;  and 
from  the  second  seal  after  Hilary  term,  to  the 
Isst  seal  afier  the  same  term,  and  from  the 
seal  before  each  term  to  the  fir»t  day  of  each 
term,  from  ten  in  the  morning  lill  three  in  the 
afkeraooa ;  and  on  the  days  of  services  of 
Bocicesaad  pethioiis,  from  five  in  th**.  afternoon 
tall  dusk.  X>nring  all  vacaUons  it  is  open  from 
ten  in  the  morning  till  two  in  the  afternoon, 
holidnys  excepted ;  and  in  cases  of  cmergenqy, 
attendance  is  given,  although  out  of  office 
hourity  or  on  holidays." 

The  times  of  attendance,  holidays,  and 
vacations  should  be  revised,  and  put  on  a 
reasonable  footing,  and  made  uniform  at  all 
the  offices. 


SUPERIOR  COURTS. 


Horn. 

PRACTICB.  —  STOP    ORDSR.  —  COKBTnCCnOH 
OP  TUB  NBW  ORBBIU 

The  0fder  of  j4prU,  184 1,  reUtwe  /»  appdcm* 
tiomfitr  pmenihg  the  irangftr  uffUnd^, 
fioe$  rn^t  authorize  the  Covrt  la  dtepena 
wUk  the  eppearance  ef  the  peff^-trhoee 
/kttd  ie  eemght  to  he  effected^  tlMtgh  he 
mtfu  have  aheoiutefy  ifeeigntd  hie  share,  for 
oefy  ufthoee  whine  sharei  are  not  charged. 

This  was  a  petition  presented  by  a  party  to 
whom  a  share  in  certam  funds  standing  in  the 
name  of  the  Accountant  General,  and  belong, 
ing  to  one  of  the  parties  in  the  cause,  had  been 
assigned;  and  it  prayed  that  the  share  assigned 
might  not  be  paid  out  without  notice  to  the 
petitioner.  In  support  of  the  petition,  an  affida- 
vit was  produced  proving  the  execution  of  the 
assignment^  which,  it  was  contended  on  the 

Eart  of  the  petitioner,  was  sufficient  to  entitle 
im  to  the  order,  without  serving  any  of  th^ 
parties  entitled  to  the  fond  sought  to  be  af- 
fected ;  but 

The  Master  of  the  Roth  said  it  was  not  In- 
tended by  the  order  of  Af)nl,  1841,  to  dispense 
with  service  of  the  petition  on  the  assignor, 
his  being  the  share  sought  to  be  affected,  and 
he  must  therefore  appear. 
fFoeds.  f^ivynl,  November  d(^  184K 


niaencn. — itxcnvTioifs  to  nsponT.-^paT- 

MBNT  OP  MONET  INTO  COURT. 

The  Cimre  will  order  the  paymeM  into  Ceuri 
qft^  tmmf^  enenei^  f^wed  due  fy  ih^ 
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ter^i  report,  nolwiihMiamiimf  fjfcejHioM 
mag  have  been  iakem  to  eueh  report. 

This  wu  a  suit  Ittstituted  a«^tii8t  certain 
trustees,  fur  an  account  of  monies  received  by 
them  in  the  execution  of  their  trusts,  and  the 
Master  having  reported  a  sum  of  451/.  to  be 
due  from  them, 

Pemherton  now  moved,  on  I>eba1f  of  the 
plaintiflfs,  that  such  sum  might  be  paid  into 
Court  to  the  credit  of  the  cause. 

Hettthfielti,  in  opposition  to  the  motion,  said, 
that  in  the  present  state  of  the  cause,  there 
being  exceptions  to  the  report,  the  order  could 
not  be  ma<le,  although  he  admitted  that  if  all 
the  exceptions  were  allowed,  the  balance 
would  not  be  varied. 

The  Master  0/ the  Hoih  sM,  that  it  being 
admitted  that  if  the  exceptions  were  allowed, 
the  balance  would  not  be  lessened,  he  should 
make  the  order. 

Bridge  v.  Brown,  December  ISth,  1841. 


JBitt  Cf^anreUar  a(  enjo^lanlr. 

practicb.  —  report.  —  contruction  of 
48th  order  of  august,  1841. 

In  preparing  a  report,  under  the  48/A  ^ 
Lord  Cottenham't  orders,  mo  much  of  the 
evidence  adduced  before  the  Muster  ««  j« 
eufficient  to  enable  the  Court  to  judge  of 
tne  grounds  upon  which  the  Master  came 
to  hts  conclusion  should  be  stated. 

An  order  was  made  in  this  cause  on  the  3d 
of  December  last,  for  a  reference  to  the  Mas- 
ter to  enquire  and  state  how  the  hereditaments 
and  premises  in  the  petition  mentioned  were 
vested  in  the  defendant  William  Hobart  Rees, 
and  whether  he  was  an  infant,  and  a  trustee 
within  the  1st  W.  4,  c.  60,  (the  Trustee  Act), 
and  if  so,  for  whom.  In  pursuance  of  this 
order,  the  master  made  his  report,  dated  the 
Idth  December,  1841,  and  thereby,  after  re- 
fering  to  the  various  orders  and  reports  made 
in  the  cause,  and  setting  forth  so  much  of  an 
indenture  of  bargain  and  sale  as  showed  the 
title  of  the  parties,  and  also  stating  generally 
the  effect  of  the  several  decrees  and  reports, 
he  found  that  the  said  William  Hobart  Rees 
was  an  infant  and  a  trustee  withiti  the  meaning 
of  the  suid  act ;  but  the  report  did  not  con- 
tain any  of  the  recitals  objected  to  in  the  48th 
order.  A  motion  being  now  made  to  confirm 
the  report. 

The  yice  Cjiancellor,  without  hesitation, 
made  the  order. 

Koe  for  the  petition. 

Rees  V.  Keith,  December  20th,  1841. 


Q^ire  Ctian(rU0r  CSSfiprffm. 

E710BNCB. — AGRBBMBNT. — ^STAMP. 

Where  secondary  nidence  i$  sought  to  be  giwen  of 

ofi  agreemoHt  alleged  to  have  been  hit,  the  Court 

unit  presume  that  nich  agreement  hat  been  prO' 

perly  stamped. 

The  plaintifif  and  the  defendant  carried  on 

buunesr  in    pactaertbip  as  attornies,    until 


Marcii,  ISaO.  Bf  ibe  dked  <if  iHwMlwtlen,  cer- 
tain  amngeineiiCt  were  made  as  to  two  classes 
of  debts,  namely,  those  which  were  donlitful  or 
bad,  and  those  which  were  supposed  to  lie 
good.  A  bill  was  filed,  praving  an  account  of 
the  receipts  since  the  dissolution,  on  the  foot> 
ing  of  the  above  deed.  The  defendant  ad- 
mitted the  fact  and  the  terms  of  this  deed  of 
dissolution,  but  alleged  chat  in  conaequence  of 
certain  debts  which  bad  been  considered  and 
treated  as  good,  turning  out  bad  or  doubtful, 
a  subsequent  agreement  had  been  come  to. 
by  which  the  respective  rights  of  himself  and 
partner  were  materially  altered ;  and  be  in* 
sisted  that  the  account  ought  to  be  taken  on 
the  footing  of  both  instruments.  The  alleged 
second  agreement  was  not  produced,  but  evi- 
dence was  tendered  to  prove  its  loss ;  and  se- 
condary  evidence  of  its  contents  was  offered, 
but  was  objected  to,  on  the  ground  that  it 
must  first  be  shown  to  have  been  property 
stamped. 

Mr.  Temple  and  Mr.  FUther^  for  the  plain* 
tiff.  Mr.  Sutton  Sharpe  and  Mr.  Koe,  for  the 
defendant. 

His  Honor  took  time  to  consider  this  and 
other  points,  and  in  delivering  judgment  re* 
ferred  to  Starkie  on  Evidence,  vol.  2,  p.  770; 
Phillips' Evidence,  vol.  2,  p.  683;  Hejt  r.Long 
Bucklep,  7  East,  45;  Crisp  v.  j4nderson,  1  Starii. 
Rep.  35  s  Pooley  v.  Goodwin,  4  Ad.  &  El.  94 ; 
Rea  V.  Castlemorton,  3  Barn.  &  Aid.  588. 
He  said  the  special  circumstances  of  the  cases 
in  7  East  and  I  Slarkie  might  perhaps  explain 
the  apparent  caution  with  which  Mr.  Phillips 
had  expressed  himself;  but  the  case  of  Poolep 
V.  Goodwin  left  no  doubt  in  his  mind  that  the 
proof  of  a  proper  stamp  was  not  a  necessaij 
preliminarv  to  the  admission  of  secondary  evi- 
dence. The  greatest  injustice  might  ensue,  if 
in  the  case  of  a  lost  agreement,  the  presump- 
tion of  regularity  were  not  raisad  in  favor  of 
the  party  claiming  under  it.  The  onus  of 
proving  the  want  of  a  stamp  lays  upon  the 
party  who  raised  the  objection.  His  Honor 
then  proceeded  to  enquire  whether  the  loss  of 
the  agreement  had  been  sufficiently  proved,  so 
as  to  let  in  the  secondary  evidence,  aud  re- 
ferred it  to  the  Master  to  enquire  what  was 
the  real  nature  of  the  document  relied  upon  in 
the  defendant's  answer. 

Hart  V.  Hart,  Westminster,  Nov.  9th,  1841. 


<h\xttxCi  %tn^. 
[Before  the  four  Judges.] 

WITNESS. — CO-DEFENDANT. 

A  defendant  who  has  suffered  judgment  bp 

dtfauU  cannot  be  called  bp  the  plaint\fas 

a  witness  against   his  co-defendant  in  an 

action  of  contract : — he  has  an  interest  in 

the  result  of  Ihe  cause,  on  account  of  hit 

probably  l*ecoming  entitled  to  call  on  his 

co^efendant  for  contribution. 

Assumpsit  by  the  administrator  of  one  James 

Pipe,  upon  a  bill  of  exchange,  drawn  by  the 

defendants  on,  and  accepted  by,  Messrs.  Glyu 

&  Co.,  for  the  sum  of  100/.,  payaiilt  to  the  or- 
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der  of  the  dntrer,  and  iDdorsed  by  them  to 
the  iDtestate.  The  defendant  Steele  pleaded, 
firat,  that  be  did  not  make  the  bill  nodo  ei 
/"urmti.  He  further  pleaded  that  the  defen- 
danta,  before  and  at  the  time  of  the  drawing 
of  the  bill,  were  in  co-partnership  as  wine 
merchaniv,  and  that  the  defendant  Harvey 
drew  the  bill  without  the  knowledge  or  con- 
aeni  of  Steele,  and  in  fraud  of  the  partnership, 
and  a^^ainst  good  faith,  uverrinir  that  the  intea- 
ute  had  notice  of  the  premuea,  and  that 
neither  the  co-partnerehip  nor  Steele  ever  re* 
ceived  any  consideration  for  the  bill.  Issue  on 
the  firit  plea.  To  the  second  the  plaintiff  re- 
plied de  injuria. 

The  defendant  Har?ey  allowed  judgment  to 
go  by  default. 

At  the  trial  before  Lord  Denman,  C.  J.,  at 
the  sittings  after  Easter  Term  1840,  after  the 
defendant  Steele  bad  given  evidence  in  8up< 
port  of  hia  special  plea,  Mr.  Erie,  ior  the 
plaintiff,  proposeil  to  call  the  defendant  Har 
vey  in  reply,  citing  and  rely  tog  on  thecasea  of 
Brown  V.  Brown,  *  and  (Torreil  v.  Jenee,  ^ 
This  was  objected  to  by  the  counsel  for  Steele, 
who  contended  that  he  was  interested,  as  be- 
ing^  entitled  to  contribution  if  the  plaintiff 
succeeded  in  fixing  a  liability  upon  Steele. 
The  Lord  Chief  Justice  thought  the  witness 
admissible,  and  he  was  examined.  The  jury 
having  returned  a  verdict  for  the  plaintiff,  a 
rule  was  obtained  in  the  following  term  for  a 
new  trial. 

Mr.  ErIehxA  Mr.  Serjeant  Mnnninf^  shewed 
cause.  The  witness  was  admissible  if  there 
was  a  balance  of  interest,  so  that  in  reasonable 
probability  his  testimony  would  not  be  af- 
fected one  wav  or  the  other.  The  mere  cir- 
cumstance of  a  party  being  a  co-defendant 
will  not,  if  he  has  suffered  judgment  by  de- 
faolr,  prevent  hiin  from  being  called  as  a  wit- 
ness in  the  canse  (MVn///  v.  Jcnes  ^) ;  nor  will 
the  mere  fact  of  his  bein^  a  party  to  the  re- 
cord  render  his  evidence  inadmisable.  Nordin 
V*  frmiimeonA  The  Court,  before  rejecting 
him,  mast  see  that  be  has  a  decided  interest  in 
favor  of  the  party  who  calls  him,  for  if  bis  in- 
terest is  equally  balanced,  his  testimony  is  re- 
ceivable. Here  he  could  not  relieve  himself 
from  the  consequences  of  the  judgment  he 
had  suffered  by  fixing  the  other  defendant. 

Mr.  Kelljf  and  Mr.  Gunning,  in  suppM)rt  of 
the  rule. —  Fhis  defendant  was  not  admissible 
as  a  witnesf.  He  had  a  clear  interest  in  favor 
of  the  plaintiff,  for  if  he  could  establish  the 
joint  liability  of  his  partner  with  himself,  he 
tvoaki  have  a  right  to  call  on  that  partner  for 
contribution,  and  to  that  extent  would  lessen 
bis  o«ro  liability ;  and  he  would  lessen  that  lia- 
bility as  well  with  respect  to  costs  as  damages. 
Tlie  .general  propositions  advanced  on  the 
other  side  are  not  disputed ;  but  they  are  not 
apfdicable^  tfarreU  v.  Jonft,^  is  not  an  autho- 
rity the  other  way,  for  there  the  person  pro- 
posed to  be  called  was  the  principal  debtor,  and 


•  4  Taunt.  752. 
«  7  Bing.  395, 
«7Blng.d95 


b  7  Bing.  795. 
^  1  Taunt,  378, 
'8  Taunt.  169. 


the  defendants  were  merely  his  snretles,  and 
Uy  fixing  them  he  could  not  obtain  any  right 
of  contribution  from  them.  Mantr,  Main* 
waring/  shews  that  the  co-defendant  cannot 
he  a  witness  for  the  pluiuiiff.  But  Green  v. 
Suttunja  is  distinctly  in  point,  and  though  that 
is  only  a  nisi  prittt  cuse,  the  question  was  very 
fully  argued,  and  all  the  cases  were  considered. 
On  the  authority  of  that  case  this  rule  must  be 
al)8oIute.  Cur,  ad.  vuit. 

Lord  Denman,  C.  J.,  after  staling  the  facts 
of  the  case,  and  the  question  raised  on  the  ad- 
micsibility  of  the  witness,  said,  that  it  amounted 
to  tliis,  whether  such  a  defendant  was  inte- 
rested. But  that  was  the  very  question  at 
issue  on  the  record,  and  the  defendant  pro- 
posed to  be  called  as  a  witness  against  his  co« 
defendant,  in  a  case  like  the  present,  had  the 
roost  distinct  interest  to  throw  on  his  partner 
a  joint  liability,  and  thus  diminish  the  amount 
ot  his  own  responsibility.  In  fact,  he  might 
have  but  little  chance  of  doing  so,  but  his  in- 
terest lay  in  that  direction,  and  liis  evidence 
was  therefore  inadmissible. 

Rule  absolute. — Pipe  (adminiUrator  of  Pipe, 
deceased)  v.  Steele  and  Harveu,  H.  T.  1842. 
Q.  B.  F,  J. 

<hvMn*i  %zxi^  SrxctCct  Court 

COSTS.  —  master's  discretion.  — 8RTCRAL 
issues. — tiTHB  COMMrTATION, 
Wkm  a  party  i*  aware  thai  evidence  cannot  be  ad- 
miuibie  under  a  particular  form  of  itiae,  he  i$ 
not  eniitUd  to  the  eoete  of  preparing  that  «v#- 
dence,  although  he  may  have  reaton  to  believe 
it  is  the  iuiention  of  his  opponent  to  endeavour  to 
raise  a  question  on  which  thai  evidence  would  he 
wtaUriai* 

In  this  case  an  issue  had  been  directed  pur- 
suant to  the  Tithe  Commutation  Act,  6  &  7 
W.  4,  c.  7)»  to  try  a  question  with  respect  to 
the  right  of  certain  tithes.  Amottg  others  a 
question  arose  with  respect  to  the  tithe  calves. 
Pursuant  to  the  act  notice  was  given  on  the 
part  of  the  plaintiff,  that  it  was  the  bitentiou 
of  that  side  to  raise  the  question  both  with  re- 
spect to  the  mode  of  taking  the  tithes,  as  well  as 
the  amount  of  them.  When  the  cause  came  to 
be  tried,  it  was  objected  on  the  part  of  the  de- 
fendant, that  as  the  issue  was  framed,  the  ques- 
tion as  to  the  amount  of  the  tithes  could  not 
be  raised.  Lord  Denman  tried  tlie  issue,  and 
was  of  opinion  that  nu  evidence^as  to  the  value 
of  the  tithes  was  admissible  on  the  part  of  the 
plaintiff.  Accordingly  no  evidence  was  re- 
ceived, and  the  issue  was  disposed  of  in  favor 
of  the  plaintiff.  Afterwards,  on  taxation,  it 
appeared  that  the  defendant  had  subposnaed 
a  variety  of  witnesses,  and  was  prepared  with 
a  quantity  of  documentary  evidence  on  the 
question  of  the  amount  of  the  tithe.  The  ground 
of  his  so  preparing  himself  was,  that  the  notice 
of  the  plaintiff  led  him  to  suppose  that  the 
question  with  respect  to  the  value  was  about 
to  be  litigated,  although  it  would  seem  that 

f  2  Moo.  ft  Rob,  269.  ~ 
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the  i^sue  as  framed  would  not  allow  tbat  aues- 
tion  to  he  contested.  A  claim  was  made  in 
respect  of  the  costs  of  the  wiinesscs,  and  the 
documentary  evidence.  The  Master,  however, 
refused  to  allow  the  costs  of  either. 

Crestweil  now  moved  for  a  rule  to^  sliew 
cause  why  that  taxation  should  not  be  reviewed. 
It  was  true  that  the  objection  to  fro  into  the 
evidence  with  respect  to  the  value  was  made  by 
the  defendant,  but  as  notice  had  been  Riven  of 
the  plaintiff*8  intention  to  raise  that  question, 
and  as  it  mig^ht  be  doubtful  whether  the  issue 
«8  framed  would  altogether  exclude  the  con- 
test as  to  the  amount,  the  defendant  was  rea- 
sonably authorized  to  be  prepared  in  the 
manner  stated.  The  Master,  by  disallowing 
Ifae  costs  in  question,  had  been  mistaken. 

fFtg'htman,  J.,  was  of  opinion  that  the  Mas- 
ter had  exercised  a  sound  discretion  in  tax- 
ing the  costs  in  the  manner  described.  The 
defendant  ought  to  be  aware  of  the  nature  and 
form  of  the  issue,  and  what  evidence  might  be 
admitted  under  it.  He  had  no  right,  there- 
fore, to  prepare  evidence,  and  endeavour  to 
make  the  plaintiff  pay  for  it,  when  he  ought  to 
lieve  known  tbat  it  was  inadmissible  on  the 
Issue  as  then  about  to  be  tried.  No  rule  must 
therefore  go.  ,^   ^^    ^^ 

Rule  refused.  — Wito  v*  Berrgii,  H.  T. 
1842.    Q.  B.  P.  C. 


proctiee  of  the  Ctmrt  t  mdi/a  ruk/mtjtulgmem 
as  in  COM  of  a  nmuuit  JUu  keen  obimmdf  itjmmf^ 
tm  that  groumdf  he  diacharged,  cm  giming  mpe^ 
reniptoty  tmderimkingm 

Hafuford  shewed  cause  asrainst  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  for  not  pro* 
eeeding  to  trial  according  to  the  course  and 
practice  of  the  Court.  The  ground  of  not 
proceeding  to  trial  was,  that  the  plaintiff's  cir- 
cumstances  had  been  in  a  bad  state,  and  he  had 
no  means  to  proceed  with  the  cause.  His 
means  bad  now  improved,  and  he  was  in  a 
situation  to  proceed  to  trial.  For  this  purpose 
he  was  willing  to  give  a  peremptory  under- 
taking to  proceed  to  trial. 

tioggint  supported  the  rule,  and  contended 
that  the  want  of  means  was  not  an  adequate 
reasnn  for  not  proceeding  to  trial  In  confor- 
mity with  the  practice  of  the  Court.  There 
was'  no  reason,  therefore,  for  the  discharge  of 
the  rule  on  the  terms  proposed. 

fFUiMms,  J.— 1  think  that  is  a  sufficient 
fdason  for  not  proceeding  to  trial.  The  rule 
must  be  discharged  on  a  peremptory  undertake 
ing  by  the  plaintHf. 

Rule  accordingly. — Grunge  v.  Smttk,  H«  T. 
1842.    Q.U.P.C. 


88RVICB  or  WRIT,— aHMMOMS.— BMTBBIOTI 
APrXAKAHCB. 
Under  what  nrcumtlamcet  the  Cottrt  wiii  alkmf  the 
plamtif  to  etUer  em  eippeanmee  far  thg  drfen- 
dani* 
Ogle  mof ed  fiar  Icava  to  enter  an  appear, 
ance  on  behalf  of  the  defendant  under  these 
circumstances:    It  appeared  that  the  party 
'endeavouring  to  effect  service  of  the  writ  of 
summons,  went  to  the  house  of  the  defen- 
dant, and  there  saw  a  person  whom  the  de- 
ponent believed  to  be  the  wife  of  the  defendant, 
and  with  her  he  left  the  copy  of  the  writ  of 
summons.    At  a  subsequent  neriod,  the  de- 
fendant came  to  the  office  of  the  plaintiff's 
attorney,  and  stated  that  he  was  anxious  to 
aettle  the  claim  of  the  plaintiff  on  the  defen- 
dant. The  question  then  was,  whether  although 
the  defendant  had  not  been  actually  served 
personally  with  the  writ  of  summons,  the  con* 
sent  of  the  defendant  must  be  considered,  as 
shewing  that  the  defendant  had  received  inti* 
mation  of  the   process,  and  therefore   the 
plaintiff  was  in  a  situation  to  enter  an  appear- 
ance, pursuant  to  the  statute,  for  the  defendant. 
ff^iiiiame,  J.,  thought  an  appearance  might 
^e  entered  by  the  plaintiff  for  the  defendant, 
and  granted  a  rule  accordingly. 

Rule   granted. — Anonymous,  H.  T.  1842. 
Q.  B.  P.  C. 


JUDQMBMT  A8  IV  CASK  OP  A  NONStJiT. — 

EXC17BE. 
WmU  offkndtit  a  sufficient  escute  for  mot  pro- 
ceeding to  triml  euenrdrng  iU  $ht  court*  and 


ffOmcie  OF  DTSBOHOUR  OV  BILL  OF  EXCHANOB, 
Notice  of  dish&monr  qfuhUl  efemchtngt,  gbamn  to 
the  defendma  C7«  btf  «m  veemtimuil  eertant-^f  the 
plmntifuninieresied  in  the  kiU^  m  which  the  hOl 
wot  deeeribed  eu  *^  dmefetterdof*'  emdae  being 
^^tigmdL.  C.tmdS.:*'  ffeid  euficient  in  mn 
aeiton  hy  the  Uedonee  agahut  the  indoreer. 

This  was  an  action  by  the  indorsee  against 
one  Green,  charged  as  the  indorser  of  a  bill  of 
exchange,  drawn  by  one  Thomas  Cooper  npoa, 
and  accepted  Ivy,  one  Lawford.    At  the  trial 
before  the  under-sheriff  of  Middlesex  on  the 
18th  January,  notice  uf  dishonour  was  proved 
to  have  been  given  to  the  defendant  by  an  oe« 
casional  servant  of  the  plaintiff,  uninterested  in 
the  bill,  in  a  letter  in  tlie  following  terms  s 
"  Sir,    I  beg  leave  to  iiilorm  yott«  tbat  a  bill 
due  yesterday  signed  Lawford^  O»oper,  and 
Green,  is  now  lying  unpaid  at  my  residence, 
and  I  request  your  earliest  attention  to  the 
same.'*    It  was  objected,  tbat  the  bill  was  not 
sufficiently  described  as  "  due  yesterday,*'  and 
''signed  Lawford,  Cooper,  and  Green,"  bat 
the  objection  was  overruled.    Evkleact  was 
then  given  of  a  conversation  between  the  aana 
servant  of  the  plaintiff  and  the  deiendnal,  in 
the  course  of  which,  the  latter  said  that  the 
parties  to  the  bill  were  all  respecuble,  and 
there  was  no  doubt  that  it  would  be  paid.    A 
verdict  was  returned  for  the  plaintiff. 

Mr.  Serjt.  Channell  now  moved  to  set  thai 
verdict  aside,  and  to  enter  a  nonsuit,  ur^iaf 
the  same  objections  which  had  been  rataeti 
upon  the  trial. 

TlrWa/,  C.  J.-^The  objections  cannot  pre- 
vail. The  descrij^tion  of  the  bill  is  sufficiently 
distinct  andclear,  and  the  service  of  notice  by 
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tihe  terrant  or  the  plamtiflT  is  qnite  enon^, 
alihoui^h  he  was  uninterested  in  the  bill,  fnr 
he  was  constituted  the  agent  of  the  plaintiff 
for  that  purpose. 

Rule  refused.— A'f^^'wto'tf  t.  GrcfH,  H.  T. 
1B42.  C.  P. 


BNLAIttBBMINT  OT  BULB. — DtSOBBDIBNCB  OF 

TBBMB. 

Wkere  a  nUe  km  ieen  enlarged  upon  ceriatn  temu, 

the  Omrt  wiU  nol  dispeme  with  ikem  witkimi 

tome  ^fecial  reoion  heing  auigned,  or  without  the 

consent  of  the  oppoike  party* 

This  was  a  rule  niii  for  judgment  as  in  case 
of  a  oonsnity  otitained  on  behalf  of  the  defen- 
dant in  Michaelmas  Term.  Upon  llie  appli- 
cation of  the  plaintiff,  the  rule  was  enlarifed 
until  this  term,  It  beinj^  made  a  part  of  the 
rule  for  the  eolar^ment,  that  any  affidavit  in- 
tended to  be  used  on  shewing  cause,  should 
be  filed  one  week  before  the  first  day  of  term. 

Mr.  ^>rjt.  Lvdtew  bow  meted  to  make  the 
rule  absolute. 

Mr.  Serjt.  Stephen  shewed  cause,  and  pro- 
duced an  affidavit,  whithj  however,  had  not  been 
filed.  He  submitted,  that  the  neglect  having^ 
arisen  in  consequence  of  some  mistake  on  the 
pwt  of  the  attorney  in  the  country,  the  Court 
would  further  enJarge  the  rule  for  a  week»  so 
aa  t»  place  the  defendant  in  the  same  position 
in  which  heooffhtto  have  stood  with  regard 
to  the  affidavit. 

TtAdal,  C.  J.— That  may  be  done  if  the  de- 
fendant coBsent ;  but  otherwise  I  cannot  help 
you,  unless  for  some  special  reason. 

Rule  absolute.— Cm^v,  v.  BettM,  H.  T.  1842. 
C.P. 


WBW  TBIAL, — UNDKFEKOBD  CAUSE. — ^AFFI- 
DAVIT OF  UBBITS. 
Tke  dtefendant'o  attorney  kaoimg  hoem  served  vrfM 
,9otieu^trml/or  tke  firUdtting»^  ndUook  UJvr 
the  eittimge  efter  term,  and  the  cause  was  tahen 
as  an  undefended  cause.     Upon  an  application 
for  a  new  trials  it  was  sworn  that  about  a  week 
before  the  trial,  the  defendant  was  informed  by 
the  plainti^'s  attorney's  clerh,  that  the  causa 
was  to  be  tried  *'nest  week.*'     The  clerh  to  the 
dtfendant's  aftomey  moearing  that  the  defendanl 
had  iufarmed  kirn  that  '^  he  had  heem  mbisod  by 
mmuui  that  he  had  a  good  di^enee  em  tkenurits, 
which  the  deponent  verity  believed  to  be  true.*' 
7%e  Courts  under  such  cireumstanees,  routed  to 
grant  a  new  triaL 
This  was  an  action  of  trover,  in  which  the 
defendant  pleaded,  first*  that  the  plaintiff  was 
not  possessed ;  and  secondljr,  a  denial  of  the 
conversion. 

Sir  T,  kFUde,  Serjt  >  shewed  cause  aaaiusta 
rule  for  a  new  trial,  and  urged  that  the  case 
waa  one  of  palpable  neJKligence  on  the  part  of 
the  defendant's  attorney,  in  which  the  Court 
would  leavo  the  defendant  to  hia  remedy 
Bgalast  His  legal  agent,    tie  cited  Breaeh  v. 


CaHmrmut,  7  Bine.  224 ;  4  Mo,  ft  P.  967 ; 
Gtrift  V.  Crmteleyy  8  Blng.  144 ;  I  Mo.  &  Scott, 
229. 
Mr.  Serjt.  Taifayrd,  in  support  of  the  role* 
Tfndfff,  C.  J«— This  is  not  a  ease,  in  which, 
in  conformity  with  the  decisions  which  have 
been  cited,  we  can  ^rant  a  new  trial.  Pkst, 
there  is  gross  and  palpable  neirligf  nee  on  the 
part  of  the  clerk  to  the  defendant's  attorney 
in  mis-readin^  the  notice  of  trial;  and«  st. 
condly,  there  is  the  circumstance  of  a  conver- 
sation with  the  defendant,  in  which  the  date  of 
the  trial  was  alluded  to ;  wbtW«  thirdly,  thei« 
is  the  service  both  on  the  defendant  .and  his 
attorney  of  the  notice  to  produce  two  days 
before  the  trid.  Thia,  it  is  to  bt  obeerved, 
aN  occurred  at  the  beginning  of  the  term,  and 
could  hardly  have  taken  place  with  regard  to 
a  cause  to  be  tried  after  term.  It  would  re- 
quire a  verv  clear  affidavit  of  merits  to  iiMtnee 
tts  to  interfere  in  such  a  case,  but  the  affidavit 
here  is  very  unsatisfactorily  sworn. 

Rule   discharged.  —  ATinf A   v.    Stcimbmrm^, 
M.T.  IWl.    C.P, 


In  t^e  erclKqitn' of  INnur. 

ATTOBNBT's  LIBM.— SaTTLBMBNT  OB  ACTIOK. 
j^  party  has  a  right  to  settle  hU  aeiian  apart  fnm 
his  attorney  ^  and  in  order  to  iwoaHdiste  tke  «r- 
rangement,  it  must  be  shown  afirmntlvefy  that 
there  was  collusion  between  the  parties  and  an  in- 
tention to  deprive  the  attorney  of  his  costs,  IVhere 
the  arrangement  is  suggested  between  thepartiee 
tkemsebfee^  and  the  attorney  for  the  defendoMl, 
•9w»  M^  i^erwards  consulted,  approves  tke 
arrangemeni,  and  at  ike  request  ef  Ms  eUent, 
prepares  the  neeessary  release  to  be  emeeuted  by 
theplaintif,  he  does  not  by  so  doimg  impeoperly 
mis  himself  up  with  the  transaction. 

This  was  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  plainiiff 'a  attturney  should 
not  be  at  lilterty  to  tax  and  recover  hi's  costs, 
ootwithstaading  any  pretended  settlement 
which  had  been  made  between  the  parties. 
The  action  was  tried  at  the  last  Somersetshire 
assizes  before  Mr.  Baron /tiM^e* :  verdict  for  the 
(daintiff,  damages  50/.  It  appeared  from  the 
affidavits  that  the  defendant,  who  was  dissa- 
tisfied with  the  verdict,  had  instructed  his  at- 
torney to  move  for  a  new  trial,  and  that  the 
plaintiff  had  entertained  considerable  appre- 
hension as  to  the  result;  notwithstanding 
which,  the  plaintiff's  atttomey  had  expressed 
a  deternu nation,  contrnry  to  the  wishes  of  his 
client,  to  prosecute  a  furtlier  action  against 
the  defendant  at  the  suit  of  the  plaintiff  and 
his  wife,  arising  out  ef  the  same  transaction, 
and  depending  upon  the  same  evidence.  The 
plaintiff,  witli  a  view  of  preventing  further  li- 
tigation, proposed  an  arrnngemeot  with  the 
defendant,  and  k  was  ultimately  ai^reed  that 
the  defendant  should  pay  to  the  plaintiff  50/., 
and  that  the  plaintiff  snould  thereupon  release 
the  defendant  from  all  liability  in  respect  of 
the  peasant  actioD,  and  of  ail  other  claims. 
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at  the  tiinO  and  in  all  probability 
1  ultimately  have  Bocceeded. 


2i^  Sf^perior  Courii ;  Eitekequer.^  Order  0/ BMime$9.^Eiamimtkm.^Letter  Bog. 

The  defendant's  attorney,  upon  being  conaulted 
by  his  client,  approved  or  the  proposed  ar- 
rangement. He  also,  at  the  re(|uest  of  his 
client,  prepared  the  necessary  release,  and 
advised  that  its  execution  should  be  attested 
by  two  or  three  respectable  witnesses,  but  he 
refused  other%vise  to  mix  himself  up  with  the 
matter.  The  release  was  duly  executed,  and 
this  ride  was  in  consequence  obtained  by  Air. 
Keify. 

Erie,  Q.  C,  and  Prideaux,  shewed  cause. — 
This  rule  must  be  discharged.  The  action  is 
the  action  uf  the  plaintiff,  and  not  of  the  at> 
torney,  and  the  parties  may,  if  they  please, 
settle  an  action  themselves.  In  order  to  invali- 
date the  transaction,  it  must  be  shewn  clearly 
and  affirmatively,  that  it  was  effected  by  coUu- 
aion  and  with  a  view  of  depriving  the  attorney 
of  his  costs ;  mere  suspicion  is  not  sufficient. 
Jordan  v.  Hunt,  3  Dow.  666;  NeUon  v.  fViU 
son,  6  Bing.  568.  But  this  was  a  fair  and  be- 
neficial arrangement,  evidently  desired  by  the 

ilatntiff,  who  feared  that  he  might  ultimately 

»e  unsuc('C:$sful  in  the  action,  and  was  anxious 
to  avoid  further  litigati(m.  With  regard  to 
the  release,  tvhich  was  intended  to  opertite,  not 
only  in  discharge  of  the  present  demand,  but 
also  as  a  protection  aguinst  future  claims  ;  the 
defendant's  attorney  tvas  fully  justified  in  pre- 
paring it,  and  would  have  been  deficient  in 
auty  to  his  client  if  he  had  refuned. 

KeUp,  Q.  C,  and  Buii,  centrh,  admitted  the 
general  principle  that  a  party  may  settle  an 
action  without  the  intervention  of  his  attorney, 

Erovided  there  was  no  intention  to  defraud 
im  of  his  costs,  Imt  contended  that  the  fair 
•inference  in  this  case  was,  that  there  was  sarh 
'an  intention.  This  case  differe<l  materially 
■  from  those  which  had  been  cited.  In  those 
casea  the  canse  was  in  progress,  whilst  here  it 
had  proceeded  to  a  verdict,  and  the  attorney 
did  not  venture  to  swear  that  he  expected  a 
new  trial.  In  this  case  the  attorney  for  the 
defendant  was  mixed  up  with  the  transaction, 
and  as  he  must  have  known  that  the  effect  of 
the  arrangement  would  be  to  deprive  the  plain- 
tiff's attorney  of  his  costs,  the  Court  must 
infer  that  there  was  a  collusive  intention  to 
effect  this  object.  Steaine  v.  Senaier,  2  B.  & 
P.  99. 

Abinger,  C.  B. — ^This  rule  must  be  dis- 
'charged,  on  the  grounds  relied  upon  by  the 
learned  counsel  who  followed  Air.  Erie, 
namely,  Jint,  because  a  party  has  a  right  to 
settle  his  action  himself,  and  in  order  to  inva- 
lidate the  arraogementr,  it  must  be  made  to 
appear  affirmatively  that  there  was  collusion 
as^ainst  the  attorney.  The  Court  cannot  in- 
fer  fraud,  and  deprive  a  party  of  his  right  to 
settle  his  action  upon  mere  suspicion ;  and 
second fjf,  because  the  defendant's  attorney  was 
not  improperly  mixed  up  with  the  transaction. 
'Indeed  the  arrangement  appeareil  to  have  been 
a  v^rv  proper  one  under  all  the  circumstances, 
for  there  can  be  no  doubt  that  the  defendant 
hitended  to  move  for  a  new  trial,  (which  in- 
tention it  mav  be  observed,  brings  the  case 
within  the  principle  of  Jordan  v.  Huni,  and 
A^eison  V.  Wltton,  as  to  the  cause  being  in 


progress 
lie  would  1 

The  rest  of  the  Oonrt  concurred. 

Rule  absolute,  without  costs. — Rickette  v. 
Noih,  H,  T.  1842.  Exch. 

€lurfH'iS  Jftenrfh 

Hilary  Tetm,  5  f^.  1842. 

This  Court  will,  on  Tuesday  the  1st  of  Febru* 
ary  next,  and  four  following  days,  hold  sittings, 
and  mil  proceed  in  disposing  of  the  business 
now  penmog  in  the  Special  and  Nbw  Trial 
Papers,  and  giving  judgments  In  pending 
cases.  

The  Court  of  Queen's  Bench  wiU.  on  Tuesday 
the  1st  day  of  February  next,  proceed  in  dis- 
posing of  the  following  list  of  cases,  selected 
from  the  Special  Paper,  viz., — Timbrell^,  Coop^ 
er,  Ptume  v.  Hodeon,  Jones  v.  Corbeii,  NaiJkoM 
V.  Uoyd,  Sprigge  v.  Shinn,  fFildatns  v.  Per^ 
kins;  and  immediately  after  dbposing  of 
them,  the  Court  will  proceed  with  the  New 
Triaii  Paper,  and  give  judgment  in  pending 
casea  from  time  to  time,  on  that  and  the  four 
following  days. 

2^hJan.  1842. 
The  Court  will  on  the  four  last  days  of  tems, 
take  Motions,  and  if  on  any  of  those  dajs 
(including  the  last  day  of  term),  motions  fiul 
before  4  o'clock,  the  Court  wiU  proceed  witli 
the  New  Trial  Paper. 


RESULT  OF  THE  EXAMINATION. 

It  appears  that  108  candidates  for  admission 
as  attorneys,  attended  at  the  Law  Society  on 
Tuesday  last,  the  26th  instant,  two  having 
been  added  to  the  number  on  the  morning  of 
the  Examination,  under  special  circumstances. 
The  result,  we  understand,  has  been  that  102 
were  passed,  and  six  deferred. 

THE  EDITOR'S  LETTER  BOX. 

We  have  obtained  some  information  beyond 
that  state<l  at  p.  216,  ante,  regarding  the 
Courts  selected  bv  the  new  Queen's  Counsd, 
but  expect  to  collect  the  full  particulars  by 
the  end  of  the  Term. 

We  think  the  signature  in  the  form  gi?eii 
by  "  Philipus  "  would  be  sufficient. 

The  cases  stated  by  "  Nemo  "  and  *'  A  Sub- 
scriber" shall  be  considered. 

The  cliarges  allowed  by  the  taxing  officers 
in  common  law,  as  between  "  attorney  and 
client,"  which  have  been  taxed  off  as  between 
"  party  and  party,"  are  such  items  of  busi- 
ness, attendances,  &c.  as  were  necessarv  aiid 
proper  for  the  belter  security  of  the  client^ 
though  not  chargeable  to  the  opposite  party. 

The  letters  of  W.  M.,  and  "  Spes"  have 
been  received. 


Digitized  by 


Google 


9^ti(  Utuul  0hwvhn, 


lOVTBLrr    RECORD   FOR   JAlfUARY',    184a. 


*'  Quod  magb  ad  N08 
Pertinet,  et  neadre  malum  eat,  agitamns." 


HoBAT. 


SUMMARY  OF  RBCBNT  DECISIONS 
IN  THE  SUPERIOR  COURTS, 

Wb  now  proceed  with  our  periodical  Digest 
of  Caies  reported  in  tbe  Legal  Observer,  and 
it  wOl  be  seen  that  we  ha?e  referred  to  other 
Cases  bearing  on  tbe  points  decided,  and  re- 
ported in  other  works,— «  course  which  we 
trust  wiU  be  found  useful  to  the  Practitioner. 

ATTORNST. 

1.  Ill  answer  to  a  declaration  in  assumpnt 
for  work  and  labour  as  an  attorney,  tbe  de- 
fendant pleaded,  that  as  to 1.  parcel,  &c. 

the  alleged  causes  of  action  accrued  to  tbe 
plaintiff  in  the  character  of  a  solicitor,  and 
that  *'  at  the  time  of  tbe  accruing  of  tbe 
alleged  causes  of  action,"  &c.  "  the  plaintiff 
was  not  a  solicitor  duly  admitted  and  enrolled 
in  that  behalf,  and  that  be  was  not  duly  quali- 
fied according  to  the  act :  Held  bad  on  special 
demurrer,  for  duplicity  and  uncertainty.  Wil* 
Ihmw,  ffent.,  t.  Jones,  pent,,  23  L.  (>.  141. 

And  see  Humphreyt  v.  Harvey,  1  Bing.  N.  C. 
62 ;  2  Dowl.  P.  C.  827  j  Eyre  v.  Shelly,  6  Mee. 
&  W.  269;  Webb  v.  Jatnes,  9  Dowl.  314  ;  22o- 
thery  ?.  Menminga,  1  B.  &  A.  15;  The  King  v. 
Lyme  Reyis,  Doug.  79. 

2.  An  attorney,  to  whom  an  articled  clerk 
had  served  the  usual  period  of  fi?e  years,  bad 
tbe  articles  deposited  with  him,  and  subse- 
qaently  absconded.  The  Court  afterwards 
admitted  the  derk  without  the  production  of 
the  articles,  on  production  of  an  affidavit  of 
the  search  to  fina  the  articles  being  unsuccess- 
ful, and  a  certificate  of  enrolment.  Ex  parte 
iVfcAo/Zs,23L.  0.127. 

BANKRDFTCY. 

1.  The  statute  2  &  3  Vict.  c.  29,  has  not  the 
effect  of  rendering  valid  a  fi^fa.  issued  on  a 
lodf^ent  signed  on  a  warrant  of  attorney; 
aach  execution  having  been  executed  by  sei« 
xnre  after  a  secret  act  of  bankruptcy,  but  not 
completed  by  sale  of  the  effects  before  the 
issttihir  of  thd  fiat.  Whitmore  v.  Robertson, 
23  L.  O.  95. 

TOL.  XXII. — MO.  700. 


2.  Two  partners,  before  their  bankruptcy, 
gave  mortgages  to  their  creditor  to  secure 
payment  of  a  partnership  debt,  and  covenanted 
jomtly  and  severally  for  the  payment  of  the 
debt :  Held,  that  the  creditor  has  a  right  to 
prove  the  whole  debt  against  tbe  separate 
estates,  and  to  receive  dividends  from  them, 
without  first  realizing  the  joint  security.  In 
re  Plummer  and  another,  23  L.  O.  122. 

See  also  Ex  parte  Parr,  1  Rose,  76;  18  Ves. 
65 ;  Ex  parte  Peacock,  2  Gl.  &  J.  27;  Expartt 
Connell,  3  Dcac.  201. 

COSTS. 

1.  A  solicitor,  before  he  undertakes  to  de- 
fend a  person  against  a  commistton  of  lunacy, 
is  bound  (where  he  has  obtained  the  sanction 
of  the  Court)  to  see  thaS  he  has  a  retainer 
from  that  person,  and  that  he  was  competent 
to  retain  him,  in  order  to  be  entitled  to  his 
costs,  if  be  is  found  a  lunatic.  But  if  be  acts 
bond  fide,  although  he  may  be  mistaken  as  to 
the  party's  competency,  the  Court  will  order 
bis  costs  to  be  paid.  In  re  Taykr,  a  hwirirfe, 
(Lord  Chancellor)  23  L.  O.  58. 

2.  The  Court  will  not,  after  verdict  and 
judgment  in  an  action  of  trespass,  interfere 
to  compel  a  person  who  is  not  a  party  to  the 
record,  to  pay  costs  upon  affidavits  which 
shew  that  he  is  the  real  party  interested,  and 
that  the  party  on  the  record  is  a  merely  no- 
minal  party  to  tbe  suit.  There  should  have 
been,  in  the  first  instance,  an  ap[>lication  for 
security  for  costs.  Thb  kind  of  interferei^ce 
is  confined  to  cases  of  ejectment.  Evans  v. 
Bees,  23  L.  O.  125. 

See  Doe  d.  Masters  v.  Gray,  10  B.  &  C.  615; 
Hayward  v.  Gifford,  4  Mee.  &  W.  194 ;  6  Dowl. 
699 ;  Bleujitt  v.  Treyomng,  5  Dowl.  404 ;  Tkmst^ 
out  d.  Jones  v.  Shenton,  10  B.  &  C.  110;  Doe 
d.  Wright  V.  Smith,  S  Dovkl.  517;  see  aUo 
Mansel's  Costs. 

3.  Where  a  plaintiff,  after  filing  his  bill, 
leaves  this  country  for  Canada,  he  will  be  re- 
quired to  give  security  for  costs,  although  he 
may  have  expressed  his  intention  of  proceed* 
ing  there  only  for  a  particular  purpose,  and  of 
returning  as  soon  as  that  purpose  is  accom- 
plished.   Snook  V.  DtfJicafi,  23  L.  O.  91. 

See  White  v.  Greathead,  16  Vet.  2. 
S 
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4.  Whire  it  is  yooghl  to  deprive  a  plaintiff 
of  his  costs,  by  reason  of  his  not  having  ob- 
taiDcd  the  certificate  of  the  judfe  who  tried 
the  cause,  of  his  approbation  of  the  action  and 
the  verdict  under  the  provisions  of  the  10  G.  4, 
c.  44, 8. 41,  (the  Police  Act)  it  being  suggested 
to  foe  an  action  brought  against  the  demdant* 
a  police  officer,  for  a  thing  done  in  pursuance 
Of  statute,  the  Court  will  refer  to  tlie  notes  of 
the  judge  to  see  whether  it  Is  an  action  so 
brought. 

Qu<sre,  whether  the  object  should  be  effected 
by  a  suggestion  upon  the  record,  or  by  motion 
to  review  the  taxation  of  costs.  8embU,  that 
such  a  suggestion  cannot  be  traversed.  Bar' 
tkolomew  V.  Carter,  23  L.  O.  202. 

See  Bartlet  v.  Peatkmd,  1  B.  &  Ad.  704  ; 
Oakes  v.  AUnn,  13  Price,  794 ;  Fleming  v.  Da- 
oief,  5D.  &  R.  371 ;  Baifdonv.  PiUer,  3B.  & 
Aid.  210;  EMnson  v.  Vickers,  1  Chit.  Rep. 
630. 

CREDITOR. 

A  bond  creditor  is  not  obliged  to  apply  the 
dividends  he  receives  from  the  estate  of  one  of 
the  obligors,  a  bankrupt,  in  discharge  of  prin- 
^i^al,  until  all  the  arrears  of  interest  have  been 
paid ;  and  he  is  therefore  entitled  to  receive 
his  balance  under  a  decree  for  the  administra- 
tion of  the  estate  of  the  co-obligor,  Bow^r  v. 
Marris,  23  L.  0, 138. 

And  pee  Ex  parte  Hiffffinhottom,  2  Gl.  &  J. 
123 ;  Brondey  v.  Goadeve,  1  Atk.  75 ;  Ex  parte 
jBdorris,  1  Ves.  jun.  132  {  Exparte\MUl8;2  Ves. 
jun.  295 ;  Butcher  v.  Cktircm,  14  Ves.'  534 ; 
Eaparte  Dee,  2  Boa.  &  P.  213 ;  Paleyr.  Field, 
12  Ves.  435 ;  Bardwdl  v.  LvaB,  7  Bing.  469 ; 
Baikee  v.  Todd,  8  Ad,  &  £iL  846;  Exparte 
Holmes,  8  Law  Joum.  33. 

2.  A  suit  instituted  for  the  administration 
of  a  testator's  estate,  will  not  be  allowed  to 
•proceed  after  a  decree  has  been  obtained  in 
another  suit  for  the  same  purpose,  at  the  in- 
stance of  a  creditor  of  the  testator,  although, 
in  consequence  of  the  time  for  answering 
liaviiig  expired  in  the  first  suit  the  solicitor 
-who  filed  the  bill  in  the  second  suit,  may  have 
.given  an  undertaking  to  j^ut  in  the  answer  in 
Die  first  suit  within  a  specified  time.  R(d>erts 
V.  mUums,  Weeks  v.  WilUams,  23  L,  O.  196. 

KJECTUBNT. 

1 .  Upon  an  application  for  judgment  against 
the  casual  qeetor,  in  an  action  of  ejectment 
under  the  statute  4  O.  2,  c.  28,  an  affidavit 
under  sect.  2,  made  by  the  landlord,  "  that  he 
bad  been  informed,  and  verily  believed  that 
there  was  no  sufficient  dintress  on  the  pre* 
mises,"  was  held  insuffioieat.  Doe  d.  Hicks  r, 
lioe,  23  L.  0.128. 

2.  Where  the  title  of  the  declaration  is 
wron^,  and  there  is  no  date  to  the  notice,  so 
as  to  inform  the  tenant  when  he  is  to  appear, 
judgment  against  the  casual  ejector  will  nnt  be 
allowed  to  be  signed*  Doe  d.  River  v.  Roe, 
23L.0.174. 

3.  Where  there  are  aevend  lodgers  in  a  house, 
and  service  of  a  declaration  cannot  be  effected 
on  them,  it  may  be  served  on  the  person  Iwep*  I  imported  a  past  consideration,  but  teqni<9d  * 


Ing  the  house.  A  dedaraCfon  in  ejectment  was 
served  on  a  daughter  of  the  tenant  in  posses- 
sion on  the  premises,  accompanied  by  the 
usual  reading  and  explanation  previous  to  the 
same. 

After  the  term  had  commenced  the  daughter 
made  aa  acknowledgment  that  she  had  given 
the  declaration  to  her  father,  and  the  Court 
held  the  service  to  be  sufficient  for  a  rule  nisi 
for  judgment  against  the  casual  ejector.  Doe 
d.  Threader  v.  Roe,  23  L.  O.  1/4. 

4.  Where  a  warrant  of  attorney  is  given  in 
an  action  of  ejectment,  it  is  not  requisite  that 
an  attorney  should  attest  the  execution  of  the 
instrument  pursuant  to  the  directions  of  1  &  2 
Vict.  c.  110,  8, 9.  Doe  d.  Kingston  v.  Kingston, 
23L.O.201. 

INDICTMSNT. 

1.  If  an  application  is  made  on  behalf  of  the 
prosecution  to  quash  an  indictment  on  account 
of  the  Court  not  having  jurisdiction,  the  rule 
is  absolute  in  the  first  instance.  Rex  v.  — — 
23  L.  O.  93. 

2.  In  a  prosecution  for  a  misdemeanor, 
where  the  verdict  is  for  the  defendants,  there 
cannot  be  a  new  trial.  But  the  Court  may 
suspend  the  judgment  till  a  new  indictment 
has  been  prefeired. 

Where  a  road  was  proved  to  have  been  used 
by  the  public  above  torty  years  as  a  cart  road, 
and  lonsr  before  that  time  as  a  pack  horse 
road  (before  carts  were  known  in  that  part  of 
the  country),  the  judge  left  it  to  the  jury, 
whether  there  had  been  an  actual  dedication 
of  it  to  the  public,  as  without  such  a  dedica- 
tion the  parish  could  not,  since  the  5  &  6  W.  4, 
c.  50,  be  liable  for  repairs :  Held,  that  this 
was  a  misdirection.  The  Queen  v.  The  Inhabi* 
tants  ofChalUcombe,  23  L.  0. 197. 

See  Gregory  v.  Pe^,  1  Crom.  M.  Se  R.  310 ; 
1  Starkie's  Bvid.  665. 

INFANTS. 

1.  Where  a  Catholic  testamentary  guardian, 
enjoined  by  the  testator  to  educate  his  child  in 
the  Roman  Catholic  fsith,  allows  the  infant  to 
be  brought  up  in  the  Protestant  religion  nnill 
the  age  of  fifteen,  a  Court  of  Equity  will,  upon 
the  petition,  and  after  a  personal  examination 
of  such  infant  as  to  his  religious  opinions,  de- 
cree that  he  should  continue  to  receive  Pro- 
testant instruction,  and  to  be  sent  to  a  Pro- 
testant seminary.  Witty  v.  Marshall,  23  L.  O. 
124. 

2.  The  order  which  allows  a  plaintiff  to  file 
a  note  at  the  Six  Clerk's  Office,  in  case  the  de- 
fendant shall  not  have  filed  a  plea,  answer,  or 
demurrer,  within  the  time  limited  bj  the  rules 
of  the  Conrt,  does  not  apply  to  innmt  de£ni- 
dants.    Emery  v.  Newsome,  23  L.  O.  140. 

JOINT  STOCK  GOMPANIBS. 

A,  being  possessed  of  a  share  in  a  public 
company,  and  being  indebted  to  B.,  sent  a 
letter  containing  the  following  words :  "  I  will 
deliver  the  share  on  demand,  having  rceeived 
600^  for  the  same."    Held,  that  this  letter 
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demand  for  tlie  delivery  of  the  shanre  to  he 
made  before  an  action  was  maintainable  on 
the  promiae.    Gteen,  v.  Murray y  23  L.  0. 172. 

LKA8I. 

Where  a  lease  ha^  become  the  property  of  a 
party,  as  part  of  the  stock  of  a  partnership  in 
which  he  was  interested,  and  he  afterwards 
receives  rent  for  the  property,  and  pays  the 
ground  rent )  he  is  liable  to  any  claim  that  may 
be  made  under  (lie  covenants  In  the  lease  for 
ddapidations,  or  for  holding  over,  although  no 
actual  assignment  was  ever  executed  to  him. 
Bat  the  claim  being  in  the  nature  of  a  siui^fe 
coBtrmct  debt,  most  be  pursued  within  six 
years  after  the  expiration  of  ihe  lease.  8(am- 
der  V.  Befuofi,  2:5  L.  O.  123. 

See  Clo9e  v.  WUberforce,  1  f^eav.  112; 
Moortg  V.  C^oof,  8  Sim.  508;  Stoekhouse  v. 
Bttnuton^  10  Ves.  453  ;  Lucas  v.  Comerfbrd, 
3  Bro.  166 ;  Jenkins  v.  Portnum,  1  Keen,  435. 

LIBBL. 

In  an  action  of  libel,  where  the  words  are 
BOC  libeUoOf  of  tkemaelvet,  aad  where  the  im* 
pvtation  attppoaed  to  be  conveyed  by  them,  is 
••e  ef  which  th^  Court  cannot  take  judicial 
notice,  the  declaration  must  clearly  aUege  the 
OMtter  in  reapect  ^  which  the  written  words 
are  deemed  tibellons ;  and  the  want  of  such 
alle^tion  cannot  be  legally  supplied  by  proof 
at  the  trial ;  nor  if  such  proof  be  ^ven,  can  the 
verdict  fonnded  upon  it  be  sustamed.  Heam 
v.  Stawelh  23  L.  O.  198. 

See  Clep9  v.  Litfer,  10  Bing.  250 ;  Digby  v. 
7%omj0»,  4  B.  &  Ad.  821 ;  Hsker  v.  Clement, 
iO  B.  Bl  C.  472 ;  Gcr^Mr  v.  mUiams,  2 C.  M. 
&  R.  28  ;  Parmeter  v.  CopeUmd,  6  Mee.  &  W. 
105;  For6es  v.  Kinff,  1  Dowl.  6/2;  Ayre  v. 
Crmcem,  2  Ad.  &  £1.  2;  Goldstein  v.  Foss,  6  B. 
&  G.  154;  Sweetopple  v.  Jesse,  2  Nev.&  M. 
36 1  5  B.  &  Ad.  27. 

MANDAlfOS. 

Thta  Court  will  not  grant  a  nuaidamus  to 
compel  a  man  to  do  an  act  ms/Wmto.  There- 
fore, though  the  2  &  3  Vict.  c.  41  (Scotch 
Bankrupt  Act)  enacts,  that  in  eases  of  bank- 
mptcy,  the  Scotch  Courta  mav  make  an  order, 
"  thnt  for  a  period  not  exceeding  three  months 
from  the  date  of  the  order,  uU  letters  addressed 
to  the  bankrupt  shall  be  delivered  by  the  Post- 
matter  General  to  the  factor  or  assignee  of  the 
bankrupt's  estate,  and  though  such  an  order 
had  been  made  and  served  on  the  Postmaster 
Qeneml,  and  he  had  refused  to  obey  it,  this 
Court,  on  the  grouud  that  it  was  an  act  to  be 
done  at  a  future  time,  refused  to  later  fere  by 
mtmdansm.  Ex  parte  HaU^  in  re  Arthur  8traJum*s 
Bmninmtcy,  23  L.  O.  217. 

See  MarOks  v.  Brnming,  2  B.  &  Ad.  909. 

IfOnTOAGS. 

1.  Where  a  mortgage  account  has  be^n  set- 
tled in  error,  and  the  deeds  have  been  handed 
over  without  the  mortgagor's  satisfying  a  sum 
^charged  upon  them  by  way  of  equitable  lien, 
he  Oratt  has  power  to  rectify  Ihe  inis^ke. 


and  the  amount  clulmed  being  a  charge  upon 
hitfd,  will  not  be  barred  by  the  statute  of  Limi- 
tatK)nt.    AUiwton  v.  Potn,  23  L.  O.  170. 

See  East  India  Company  v.  Neave,  5  Ves. 
173 ;  Sbue  v.  Donald,  9  Ves.  275;  Ex  parte 
Morgan,  12  Ves.  6;  -Gregory  v.  Sessell,  6  Mfad. 
186 ;  Btoekhhnrst  v.  Jessop,  7  Sim.  438 ;  Hig- 
gins  V.  Scott,  2  B.  &  A.  4F3.  ^ 

2.  A  tenant  for  life  of  certain  estates  which 
had  been  mortgaged,  h^vtitg  brought  his  ac- 
tion a|raiiift  the  party  entitled  to  the  fee,  after 
the  determination  of  the  Kfe  estate,  to  recover 
possession  of  some  of  the  deeds  relating  to  the 
same  estates,  it  was  held  that  the  Court  conHI 
not  interfere,  although  an  offer  was  made  for 
delivering  up  the  deeda  to  the  mortgagee,  or 
depositing  them  In  Court.  Basseit  v.  Bassett, 
23  L.  O.  92. 

3.  A  mortgagee  wb^  obtaina  a  decree  for 
sale  and  payment  of  his  mortgage  debt  and  in- 
tereat,  is  entitled  to  compound. interest  from 
the  confirmation  of  the  Master's  report  finding 
the  amount  due  to  him ;  but  not  if  he  has  filed 
the  bill  on  behalf  of  himself  and  all  other  the 
specialty  creditors  of  the  mortgagor.  (Master 
of  the  BaUs.y    Stranger  v.  Marley,  23  L.  0. 43. 

And  see  fVhatton  v.  Cradoek,  1  Keen,  269. 

PLBABINO  (COimON  LAW). 

1.  The  plaintiff  declared  in  case  agatnit  the 
Great  Western  Railway  Company,  and  alleged 
that  the  defendants  so  negligently  managed 
their  steam  engine,  that  spans  of  fire  flew 
from  the  engine  upon  a  stack  of  beans,  and 
the  same  was  burned.  The  stack  was  eleven 
yards  from  the  railway :  Held,  that  there  was 
evidence  of  negfigence,  and  that  the  defendants 
were  not  entitled  to  a  nonsuit,  and  that  the 
case  must  therefore  be  tried  by  a  inry.  Aldridge 
V.  The  Great  Western  Railway  Uompany,  23  L. 
O.202. 

2.  Where  an  indorsee  of  a  bill  greatly  over 
due,  and  upon  which  payment  could  not  be  ob- 
tained from  the  acceptor,  sues  the  drawer,  who, 
since  the  date  of  the  hill,  has  been  discharged 
under  the  Insolvent  Act,  and  who  has  inserted 
it  in  his  schedule,  a  bill  filed  to  have  the  bill  de- 
livered up,  and  to  restrahi  proceedings  at  law, 
is  not  generally  demurrable  upon  the  ground 
of  valuable  consideration  not  having  been  given 
for  such  bill,  the  non-payment  by  the  acceptor, 
and  a  defence  at  law ;  but  a  demurrer  ore  tews 
will  be  supported  on  the  ground  that  the  as- 
signees are  not  parties.  Bails  v.  StrvH  and 
others,  23  L.  0. 197. 

3.  The  plaintiff  declared  in  a  county  court 
fbr  I/.  9s.  6d.,  and  by  the  particuhrs  a  balance 
of  1/.  \Ss,  Sd.  was  claimed,  the  original  debt 
stated  being  3/.  llr.  dd,,  and  credit  being  given 
for  1/.  12#.  \0d. :  Held,  that  although  the  de- 
claration, if  the  parties  could  be  culed  in  aid 
to  explain  its  meaning,  might  be  taken  to  cldm 
leas  than  40#.,  yet  that  the  particulars  could 
not  be  so  taken  a«  affording  an  explanation  as 
to  the  amount  of  the  demand,  and  the  decla- 
ration was  bad  in  the  county  court  as  demand- 
ing more  than  40#. :  |feld  uso,  that  the  pliun. 
tiff  intending  to  declare  for  the  balance  of  a 
debt  ofigtoaily  exceeding  40#.,  but  reduced  in 
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aiuouQt  bv  paymentSj  should  ba?e  set  out  the 
orifcinal  debt,  and  have  j^iven  credit  for  the 
sums  paid,  reducing  it  below  40$.  Dempster 
tmd  another  v.  PackeU,  23  L.  O.  175. 

See  Middleton  v.  Hobson,  6  B.  &  G.  295 ; 
Lord  V.  Homtan^  11  East,  62;  Morama  v. 
S  oper,  Willes,  30  ;  TUlev  v.  FoxaU,  ib.  688  ; 
Booth  V.  Howard,  6  Dowl.  438. 

PLBADINO  (BQUITY)« 

1.  Where  a  plaintiff,  after  the  defendant's 
answer  is  put  in,  so  alters  the  frame  of  his  bill, 
as  to  make  an  entirely  new  case,  and  a  material 
portion  of  the  answer  as  well  as  of  the  bill  is 
thus  rendered  useless,  the  Court  will  order 
him  to  reimburse  the  defendant  the  costs  in- 
curred by  him  for  so  much  of  the  proceedings 
as  is  thus  rendered  useless.  Secus,  if  the 
amendments  are  occasioned  by  statements  in 
the  answer  of  circumstances  then  first  known 
to  the  plaintiff.  fVice  Chmcelhr  of  England.) 
Dyson  v.  Morris,  23  L.  O.  60. 

8teBnUockf.  Perkins,  1  Dick.  110;  Mavor 
v.Dr^,  2S.  &S.  113. 

2.  Where  a  defendant,  by  his  plea  and  an- 
swer, submits  to  an  original  bill,  which  was 
multifarious,  he  cannot  afterwards  demur  ge- 
nerally upon  this  ground.  Slade  v.  Slade,  23 
L.  O.  141 

See  SUioe  v.  Goodson,  3  M.  &  Cr.  653; 
Prosser  v.  Edmonds,  1  Y.  &  G.  481 ;  Bitchie  v. 
Aylwin,  15  Yes.  30;  Pearce  ?.  Hewett,  7  Sim. 
471 ;  Stephens  ?.  Frost,  2  Y.  &  C.  297. 

3.  A  bill  for  an  injunction  to  restrain  par- 
ties from  erecting  a  nuisance,  filed  in  the 
names  of  several  persons  as  co-plaintiffs,  all 
having  distinct  interests,  cannot  oe  sustained, 
althovqi^  the  object  sought  to  be  accomplished 
by  each  may  be  the  same.  Hudson  v.  Muddl' 
son,  23  L.  0.  195. 

See  Cowley  v.  Cowley,  9  Sim. ;  Jones  v.  Gar- 
da  da  Rio,  Turn.  Ik  R.  297;  Sampson  v. 
SmUh,  8  Sim.  272. 

PRi^CTlCB,  (COMMON  LAW). 

Arrest  of  Judgment. — If  a  writ  of  error  is 
tendered  to  the  officer  of  the  Court  for  allow- 
ance, he  has  no  discretion  as  to  allowing  it  or 
not,  but  is  bound  to  allow  it,  as  the  writ  of  er- 
ror is  a  matter  of  common  right,  iasned  out  of 
Chancery,  and  the  Court  cannot  set  aside  the 
allowance.    Boreman  v.  Brown,  23  L.  O.  94. 

Capias  Utlagatum.-^Wheve  the  return  to  a 
special  writ  of  Capias  Utlagatum  was  insuffi- 
cient, the  Court,  upon  the  application  of  the 
judgment  creditor  and  the  sheriff,  directed  it 
to  be  quashed.  Englerv.  Annesley,  23L.O.  94. 
Distrtngas-^l.  Where  attempts  have  been 
made  to  serve  the  defendant  with  a  writ  of 
summons  at  his  '*  warehouse,"  whzeh  were  un- 
successful, and  the  servant  of  the  defendant, 
upon  being  asked  where  the  defendant's  resi 
dence  was,  «aid  it  was  at  Peckham,  but  refused 
to  give  any  further   information,  the  Court 
granted   a    distr'iDgas,    oUhough    no  further 
efforts  to  discover  the  residence  of  the  defen- 
dant were  sworn  to.     EUmme  v.  Marshall,  23 
L.  O.  94. 
2.  The  usual  number  of  calls  and  appoint- 


ments having  been  made  in  order  to  obtda  a 
distringas  to  compel  appearance,  the  Court 
will  grant  that  wnt,  if  it  appears  that  at  the 
time  the  servant  of  the  defendant  denies  hia 
master  to  be  in  town,  the  defendant  is  in  town, 
and  in  the  neighbourhood.  Hodgson  v.  Cotmi 
D'Orwy.  23  L.  0.218. 

3.  Where  it  is  sought  to  compel  an  appear- 
ance bv  a  distringas,  the  affidavit  for  that  pur- 
pose should  state  the  residence  of  the  defen- 
dant, as  well  as  the  facts  which  it  b  suggested, 
shew  the  defendant  to  be  keeping  out  of  the 
way  to  avoid  service.  Bradbee  v.  Gustard,  23 
L.  O.  200. 

Judgment  as  in  case  of  a  nonsuit. — 1.  If  a  de- 
fendant has  become  insolvent  since  the  join- 
der of  issue,  and  put  the  debt  in  question  in 
his  schedule,  it  is  a  sufficient  ground  for  not 
proceeding  to  trial  according  to  the  practice 
of  the  Court;  and  if  a  rule  for  judgment  as  in 
case  of  a  nonsuit  has  been  obtained,  the  Court 
will  discharge  it  without  costs.  Gray  v.  BrOt,' 
23  L.  O.  127. 

2.  A  peremptory  undertaking  may  be  en- 
larged, where  it  appears,  that  since  it  waa 
given,  a  material  and  necessarjr  witoeaa  baa 
been  convicted  of  felony,  and  will  not  be  dis- 
charged from  custody  previous  to  the  time  at 
which  it  was  proposed  to  try.  Ananymems, 
23  L.  O.  218. 

3.  If  a  plaintiff  and  defendant  have  settled 
an  action  oy  the  payment  of  debt  and  costa, 
the  Court  will  discharge  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  obtained  by  the  defen- 
dant after  such  settlement,  but  will  not  dis- 
charge it  with  costs,  unless  it  is  shewn  clearly 
on  the  part  of  the  plaintiff  that  it  did  Uke 
place  before  the  rule  was  obtained.  Pmseford 
V.Collins,  23  L.0.20\. 

4.  Where  a  rule  for  judgment  as  in  caae  of 
a  nonsuit  has  been  obtained,  and  it  appeara 
that  the  defendant  hat  disposed  of  his  property 
since  the  joinder  of  issue,  and  declared  his  in- 
tention to  go  to  prison  if  he  failed  in  the 
action,  the  Court  will  discharge  the  rule  with 
costs,  unless  the  defendant  consents  to  a  stet 
processus.     Yates  v.  Trott,  23  L.  O.  200. 

Notice  of  Declaration.'^lu  a  case,  where  the 
notice  of  declaration  described  the  form  of 
action  as  in  debt,  while  the  writ  and  declara- 
tion were  on  promisee,  it  was  held,  that  taking 
the  declaration  out  of  the  office  by  the  defen- 
dant, waived  the  objection.  Heywood  v.  Fhtser, 
23  L.  O.  199  ^.       ^ 

Otttteirry.— Notwithstanding  the  general  rule 
is,  that  an  outlaw  cannot  be  heard  in  Court, 
except  for  the  purpose  of  reversing  the  out- 
Ittwry  against  him,  where  he  has  been  taken 
into  custody  on  a  writ,  as  it  is  suggested 
wrongfully  against  him,  he  may  be  allowed  to 
apply  to  obtain  his  discharge,  and  if  the  pre- 
ceedings  pursuant  to  which  the  defendant  has 
been  made  a  prisoner  are  irregular,  the  Court 
mil  discharge  him.  Walker  v.  ThOlmson, 
23  L.  O.  143. 

Paper  Booifes.— Where,  on  an  argument  <» 
a  writ  of  false  judgment  being  called  on  in  th^ 
special  paper,  it  appeared  that  the  defei^^t 
in  error  bad  delivered  the  paper  booka  on  tho 
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p1aiDt!ff*8  defknlt;  tnd  the  plaintiff  reftised  to 
pay  any  share  of  the  cost  of  those  books,  the 
Court  compelled  the  payment  of  the  costs  be- 
fore the  arj(ument;  although  writs  of  fiilse 
judf^ent  are  not  by  description  included  with- 
in  the  terms  of  the  rules  of  H.T.,  4  W.  4,  s.  7. 
Dempster  v.  PameU,  23  L.  O.  94. 

Service  ofnde.'-].  If  the  master  has  allow- 
ed a  certain  sum  as  costs  by  his  allocatur  in 
an  action  of  ejectment,  and  the  party  af^ainst 
whom  the  allocatur  is  made  cannot  be  served 
personally,  the  rule  for  an  attachment  cannot 
DC  granted;  but  the  party  in  whose  favour 
the  allocatur  is  made  may  obtain  a  rule  for 
payment  of  the  money,  pursuant  to  1  &  2  Vict, 
c.  1 10.    Doe  d.  Steer  v.  Bradley,  23  L.  0. 173. 

2.  A  service  of  a  rule  to  compute  was  ef- 
fected on  a  person  at  the  house  of  the  defen- 
dant, it  not  being  shown  what  was  the  com- 
munication between  that  person  with  the  de- 
fendant: Held,  that  it  was  not  sufficient. 
PMIws  V.  Lefcot,  23  L.  0. 94. 

3.  In  an  affidavit  of  service  of  a  rule  to  com- 
pute, it  was  stated  to  have  been  effected  on  an 
hotel  keeper,  at  whose  house  the  defendant 
and  his  family  were  residing,  and  the  Court 
held  it  sufficient.   Gosling  v.  Best,  23  L.  0.127. 

1VW.— Where  in  an  action  of  detinue  the 
value  of  the  chattel  is  stated  to  be  20/.,  the 
caute  is  triable  before  the  sheriff  under  the 
writ  of  trial  act. 

Qiuere,  whether  the  defendant  can,  by  con- 
sent, before  the  sheriff,  waive  an  objection, 
that  the  cause  is  not  within  the  operation  of 
that  act. 

Where  an  objection  is  intended  to  be  ndsed, 
that  a  cause  was  not  properly  triable  by  the 
onder-sheriff,  the  motion  must  be  to  set  aside 
the  writ  of  trial,  and  not  for  a  new  trial.  On 
abewlnjif  cause  against  a  rule  nisi  for  a  new 
trial  in  an  action  tried  before  the  under-sheriff, 
the  party  shewiug^  cause  must  be  provided 
vrith  an  office  copy,  not  only  of  the  affidavits 
on  which  the  rule  has  been  obtained,  but  of  the 
under-sheriff's  notes  also.  Walker  v.  Need- 
ham,  23  L.  O.  203. 

FarMMce.— 1.  The  plaintiff  declared  upon 
an  instrument  as  a  promissory  note,  which 
uptin  its  production  in  evidence,  appeared  to 
be  in  the  following  form :— "  six  months  after 
date,  pay  without  acceptance  on  order  of 
T.  a  R,  100/.,  value  received."  The  instru- 
ment  was  issued  by  the  branch  bank  of  a  joint- 
stock  banking  company,  of  which  T.  C.  F. 
was  managing  director,  and  was  signed  by 
T.  N.,  the  manager,  "for  the  directors." 
Held,  that  the  instrument  might  be  treated  as 
a  promissory  note  by  the  holder,  and  that 
there  was  no  variance,  therefore,  between  the 
proof  and  the  declaration,  within  3  &  4  W.  4, 
c.  42,  8. 23.   MUler  v.  Thompson,  23  L.  0. 143. 

2.  The  particulars  of  set-off  to  an  action 
for  goods  sold  were  in  the  following  terms : 
••August,  1840.  Cash,  being  the  amount  of 
the  plaintiff's  dishonoured  acceptance,  and 
charges  21 1  Gs."  At  the  trial,  the  plea  of  set- 
off was  supported  by  the  production  of  an  un- 
paid bin  of  exchange  for  19/.,  coming  due  in 
the  month  of  August,  1840,  and  indorsed  by 


the  pUintiff;  a  verdict  having  been  found  for 
the  defendant,  held,  that  the  variance  was  not 
such  as  that  the  plaintiff  could  have  been  misled, 
and  that  it  afforded  no  gronnd  for  a  motion 
for  new  trial.  Parsons  v.  lVilson,23L,0, 174. 

Warrant  of  Attorney. — Upon  a  mociou  for 
leave  to  enter  up  judgment  upon  an  old  war- 
rant of  attorney,  the  affidavit  of  the  attesting 
witness  was  dispensed  with,  it  being  sworn 
that  he  bad  been  unsuccessfully  sought  at  the 
residence'  of  which  he  was  described  in  the 
attestation,  and  that  the  defendant  had  ac- 
knowledged his  own  liability,  and  also  the 
hand-writing  of  the  attestation.  Readr,  Forde, 
23  L.  O.  127. 

2.  Where  an  affidavit  of  the  execution  of  a 
warrant  of  attorney  has  been  filed  pursuant  to 
3  Geo.  4,  c.  39,  ss.  1  &  2,  in  order  to  obtain 
judgment  on  it,  it  is  sufficient  to  produce  an 
office  copy  of  the  affidavit  so  filed.  Bland  y« 
Wilson,  23  L.  O.  142. 

Writ  of  Inquiry, — ^The  court  allowed  a  writ 
of  inquiry  after  judgment  by^  default  in  an 
action  of  debt  on  an  administration  bond, 
breaches  being  suggested  pursuant  to  the 
8  &  9  W.  3,  c.  11,  s.  8,  to  be  executed  before 
the  chief  justice  instead  of  the  sheriff,  notwith- 
standing the  3  &  4  W.  4,  c.  16,  but  granted 
only  a  rule  nisi  for  that  purpose  in  the  first 
instance.  The  ArcMfishop  of  Canterbury  y. 
Burlington,  23  L.  O.  173. 

PRACTICB  (EQUITY.) 

Adndnutnaion  of  Assets.'^ln  a  suit  insti-. 
tuted  for  the  purpose  of  realising  a  sum  of 
money  charged  by  a  testator  upon  his  estate* 
the  court  will  not,  on  hearing  on  further  di- 
rections, order  payment  of  the  surplus  of  such 
estate  to  the  parties  beneficially  interested, 
without  the  consent  of  all  parties,  the  usual 
course  being  to  order  the  amount  to  be  paid 
into  court,  with  liberty  to  the  parties  to  apply. 
Green  v.  Green,  23  L.  O.  196. 

Attachment — 1.  If  it  should  be  proved  on  a 
return  ofntmestimoenius  to  an  attachment,  that 
the  sheriff  has  neglected  his  duty  in  not  arrest, 
ing  a  party  whom  he  might  have  taken,  the 
court  will,  notwithstandinir.  grant  an  order 
for  a  serjeanuat-arms.  Thomas  v.  Shirley, 
23  L.  0.196. 

2.  A  prisoner  in  custody  under  an  attach- 
ment for  not  answering,  is  not  entitled  to  be 
discharged  in  consequence  of  his  having  been 
brought  before  the  court  after  the  return  of 
the  habeas  issued,  pursuant  to  the  rule  5  of  the 
1  W.  4,  c.  36,  s.  15.  CoUey  v.  Candm,23 
L.  0. 195. 

Advancing  cause.— The  court  will  not  ad- 
vance a  demurrer  for  the  purpose  of  having 
it  disposed  of,  with  the  view  of  allowing  a  na- 
tion on  the  part  of  a  defendant  that  the  bill 
may  be  revived  within  a  given  time,  or  be  dis- 
missed.   Strickland  v.  Strickland,  23  L.  O.  91. 

Dwcovsry.— Where  official  correspondence 
is  required  to  be  in  the  most  unreserved  na- 
ture, a  third  party  is  not  entitled  to  the  pro- 
duction  of  it  on  a  bill  of  discovery.  Smith  v. 
The  East  India  Company,  23  L.  O.  194.  - 

Distringoi  on  S/oc*.— 1.  The  object  of  the 
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diftrifi{rai  In  the  Court  of  Excbeaacr  Ia  Equity, 
WM  to  restrain  the  trausfer  ot  stock  uaiil  a 
bill  could  be  filed  for  an  injonctiou,  and  IF  the 
bill  was  not  filed  in  due  time,  the  bank  would 
not  regard  a  second  distrin^fas.  So,  under  the 
act  transferinfi'  the  Exchequer  jurisdictiou  to 
the  Court  of  Chancery,  a  party  is  not  to  have 
4  second  restraining  order,  and  to  entitle  hiu) 
to  apply  for  an  order  to  restrain  the  transfer  of 
stock  under  the  4th  section  of  the  act,  he 
should  have  such  a  case  to  sustain  that  order 
as  would  entitle  him  to  an  injunction  on  a 
bill.    In  re  AmyQt,23L.  0.169. 

2.  Where  an  assignment  had  l>een  made  se- 
veral years  ago,  of  a  share  of  certain  funds  in 
Court,  and  the  assignees  had  neglected  to  ob- 
tain  a  stop  order  :  Held,  that  a  subseauent 
assignee  or  the  same  share,  could  not  obtain 
such  an  order  upon  petition,  wjthoat  the  ap< 
pearance  of  tha  party  to  whom  the  share  orl 
ginally  belonged.  {Master  of  the  Rolls  J.  Dud* 
JUld  y.  Dams,  23  h.  0.43. 

Parties  out  of  Jurisdiction. — ^Where  any  of 
the  parties  to  a  suit,  who  are  beneficially  inte- 
i^ted,  are  out  of  the  jurisdiction,  the  Court 
cannot  make  a  decree  to  bind  their  interests, 
although  their  absence  may  not  prevent  the 
hearing  of  the  cause.  Formerly  the  ohjection 
was  taken  as  1^  preliminary  objection,  but  now 
the  usual  course  Is  to  suggest  it  at  the  hearing. 
WiUets  V.  Busby,  23  L.  O.  139. 

Want  of  Prosecution. — ^The  pendency  of  an 
action  at  law,  involving  the  same  question  as 
that  for  which  a  suit  in  thb  Court  was  insti- 
tuted, will  not  urevent  the  Court  from  dis* 
missing  the  biU  for  want  of  prosecution. 
Mafor  V.  Boulde^  23  L.  O.  91. 

PRUfCirAL  AND  AOBNT. 

If  a  parly  employ  a  man  who  is  intoxicated, 
to  do  a  particular  work,  be  becomes  responsi- 
ble for  the  way  in  which  that  man  peiforms 
the  work.    WanstoU  v.  Pooleu,  23  L.  0. 43. 

8eeChedwanf.Ke$meU,iM.&P.iil. 

BBCBIYBR. 

Where  no  probate  or  letters  of  administra- 
tion have  been  taken  out,  the  Court  will  ap- 
point a  receiver  pendente  lite  in  the  Ecclesias- 
tical Court,  as  a  matter  of  course,  unless  spe- 
cial circumstanoes  are  ahewn.  Bendall  v. 
jReiuia^,  23  L.  0.172. 

KXFBRBNCE. 

i.  If  an  attesting  witness  is  required  to 
make  an  affidavit  of  the  execution  of  an  award, 
a  tender  should  be  made  to  him  of  the  affida- 
idt,  and  tbe  necessary  expences  attending  the 
making  it.    Ex  parte  Pike,  23  L.  O.  173. 

2.  where  the  order  of  reference,  dated 
May,  183U,  directed  the  arbitrator  to  enlarge 
the  time  to  the  2d  November,  1841,  or  to 
^.uch  other  or  ulterior  d^j  as  he  should  ulti- 
mately appoint  and  signify  in  writing  under 
Ills  hand,  to  be  indorsed  on  the  order  of  re- 
ference, and  the  arbitrator  made  his  award  in 
October,  1841,  having  indoried  no  enlarge- 
ment of  the  time  on  tne  order  of  reference : 
it  was  held,  that  the  a^vard  was  good,  and  that 


no  indorsement  of  any  enlargement  of  doie  op 
to  2d  November,  184 1,  was  necessary.  Datn- 
son  V.  Gauntlet  and  another,  23  L.  0. 141. 

3.  If  a  rule  has  been  obtained,  calling  on  a 
party  to  shew  cause  why  he  should  not  pay 
monev  In  conformity  with  the  directions  of  an 
awaro,  he  may,  on  shewing  cause  against  thai 
rule,  make  the  same  objections,  which  would 
be  available  on  shewing  cause  against  a  rule 
for  an  attachment  for  non-payment  of  the 
money.    Kerr  v.  Geston,  23  h.  0. 200. 

TBUSTBB8. 

1.  Trustees  under  a  settlement  for  the  par« 
pose  of  executing  powers  of  appointment,  but 
not  having  a  power  of  sale  vested  in  them 9  are 
not  trustees  within  the  meaning  of  Order  30 
of  96ih  August,  184 1.  Turner  v.  Hyde,  23  L. 
0.171. 

2.  Trustees  are  not  entitled  to  retain  an  ap- 
pointed portion  of  a  trust  fund,  as  a  security 
for  costs  and  expences,  where  tbe  remainder 
is  likely  to  prove  an  adequate  Indemnity. 
(Master  of  the  RoUs).  E»  parU  Simpson,  23 
L.  O.  27. 

3.  The  Court  will  not,  on  a  summary  appli- 
cation, appoint  new  trustees  of  a  charity  under 
the  1  W.  4,  c.  21,  but  will  refer  it  to  the  Master 
to  approve  of  proper  persons  to  be  such  trus- 
tees, and  will  act  upon  his  report.  (Jtfiof- 
ter  of  the  Rolls,)  In  the  matter  qf  Whitney's 
Charity.  23  L.  O.  43. 

4.  Alter  a  reference  to  the  Master,  under 
the  1  W.  4,  c.  60,  to  enouire  whether  it  ia 
proper  that  new  trustees  should  be  appointed 
m  place  of  those  out  of  the  jurisdiction,  the 
Court  cannot  make  an  order  for  the  appoint- 
ment of  such  new  trustees,  without  being  satis- 
fied, either  by  the  Master's  report  or  in  some 
other  way,  that  the  parties  applying  for  the 
order  are  beneficialy  interested.  Re  Peter 
Frazer  Grant,  23  L.  O.  140. 

WITMBSa, 

II  seems  that  where  a  party  has  been  eoB- 
ricted  and  sentenced,  and  has  suffered  the 
punishment  on  a  charge  of  subornation  of 
penury,  he  cannot  afterwards  be  allowed  to 
make  an  affidavit  on  behalf  of  another  person, 
and  that  if  an  affidavit  made  by  him  be  put  on 
the  file  of  the  Court,  it  will  be  ordered  to  be 
taken  off.    In  re  James  Allen,  23  L.  O.  218. 

WILL. 

Where  a  testator  leaves  property  to  children 
generally,  without  naming  them,  the  Court 
will  invariably  refer  it  to  the  Master  to  ascer- 
tain whether  all. such  children  are  before  the 
Courts  and  semble,  this  is  of  course,  even 
though  the  trustees  express  themselvca  satis- 
fied.   Raikes  v.  Ward,  23  L.  O.  197. 

2.  A  testator  bequeathed  all  his  property  to 
his  wife  for  life,  remainder  to  children,  to 
whom,  as  well  as  to  the  wife,  he  then  gave 
several  specific  legacies,  and,  in  conclusion, 
mentioned  particularlv  parts  of  the  property, 
and  gave  it  all,  with  the  residue,  to  hia  wife : 
Held,  that  the  wife  took  a  life  interest  only  in 
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the  property,  and  that  ll  was  not  stibject  to  be 
convened  lor  tlie  beaeit  of  the  legatees  in 
remainder.    Fflur/UM  v.  Bnuk^  23  L.  0. 193. 

See  Hoipe  v,  Earl  Dartmouth,  7  Ves.  137 1 
MOU  V.  Mills,  7  Sim.  401;  Bethuns  v.  Ken- 
nedm^  I  Myl.  ji  C.  114  ;  Aleoch  v.  Sloper,  and 
Co^  V.  Co^fi#,  2  Myl.  &  K.  699  &  703; 
Pickering  v.  Pickering,  2  Beav.  31 . 

3,  The  words  ''when  or  if"  certain  le^tees 
shall  attain  tvreoty-one,  is  held  to  constitute  a 
▼eated  legacy,  re/erence  being  had  to  the  con- 
text of  testator's  will  lAster  v.  Bradley,  23 
L.  O.  125. 

See  KmgJU  ▼.  Camertm,  14  Ves.  3S1 ;  Han- 
iron  T.  Graham,  6  Ves.  239;  Branston  ▼•  Wil- 
Hamstm,  7  Ves.  421 ;  Vawdry  v.  Gtddes,  1  Russ 
&  M.  208. 

LEOAXi  CHRONOLOGY  of  1841. 

Junuarg, 

13.  A  new  rule  was  made  by  the  Common 
Law  Courts  relating  to  ejectments.  See  21 
L. 0. 208. 

26.  ParlUment  ^vas  opened  by  the  Queen  in 
person,  and  in  the  speech  from  the  throne  it 
was  announced  that  measures  would  be  sub- 
mitted without  delay,  for  the  more  speedy 
and  efifectul  administration  of  Justice. 

27*  At  the  Hilary  Term  examination^  only 
90  candidates  attended,  and  of  these  87  were 
paaaed.  This  appears  to  be  the  smallest  num- 
ber since  the  examination  was  instituted. 

Lord  Brougham  ra-introduced  a  bill  for  the 
enfranchisement  of  copyholds,  and  Lord  Red- 
esdale  for  the  amendment  of  copyhold  tenure. 

During  the  term  50  gentlemen  were  called 
to  (he  bar. 

Ffbruarg. 

The  Attorney  General  introduced  a  bill  for 
facilitating  the  administration  of  justice  in 
Cooru  of  Equity,  (see  report  of  the  debate, 
21  L.  O.  327,)  and  Sir  Edward  Sugden 
brought  in  a  bill  to  facilitate  the  administra- 
tion of  justice  in  the  House  of  Lords  and  the 
Prify  Council.  See  the  debate,  reported  21 
L.  O.  p.  406.  The  following  bills  were  also 
introduced : 

To  amend  the  law  of  Copyright,  by  Mr.  Ser- 
jeant Talfourd. 

To  remove  objections  to  the  admission  of 
evidence  on  the  ground  of  interest^  by  Mr.  C. 
Boiler. 

For  the  registration  of  parliamentary  elec- 
tors, by  Lord  John  Russell. 

To  amend  the  law  of  costs,  and  allow 
wriu  of  error  in  cases  of  mandamus  i  by 
SirF.PoUock. 

For  improving  county  ooiurta;  by  Mr.  Fox 
Manle. 

For  rendering  a  release  as  effectual  aa  a 
lease  and  release  ;  by  Mr.  James  Stewart. 

To  aboliah  the  punishment  of  death  in  cer- 
tain cases;  by  Mr.  F.  Kelly. 

Mr.  Seiji.  Talfourd's  copyright  bill  was  ne- 
gatived, there  being  35  for,  and  45  against  it. 

6.  Mr.  Justice  Litlledaie  retired  from  the 
Beneh* 


6.  Mr.  Wi^tmaa  \ 


ofaitedaJttdgeof 


appoli 
the  Court  of  (Queen's  Bench. 

16.  The  Earl  of  Cardigan  was  tried  for  Mo- 
niously  shooting  (in  a  duel)  at  Captain  INidt- 
ett,  aod  acquitted  for  want  of  evidence.    See 

21  L.0.291. 

Numerous  bills  were  brought  in  during  this 
month  for  establishing  new  couru  of  request. 

Petitions  were  presented  for  the  removal  of 
the  Couru  from  Westminster  to  the  neighbour- 
hood of  the  Inns  of  Court. 

March. 

The  bills  relating  to  the  law  brought  in  da- 
ring this  month  were  the  following: — 

For  holding  petty  sessions  and  summary 
trials, — the  Earl  of  Devon.  See  report  of  the 
debate,  21  L.  O.405. 

To  limit  the  criminal  jurisdiction  of  the 
Quarter  Sessions. 

To  amend  the  law  of  bankruptcy,  insoiven- 
cy,  and  lunacy ;  the  Lord  Chancellor. 

For  the  better  recovery  of  tithes;  Captain 
PechalL 

To  appoint  a  public  prosecutor;  Mr.  Ewarf. 

To  facilitate  the  transfer  of  property  held 
in  trust  for  charitable  purposes ;  Mr.  Jamea 
Stetvart. 

To  improve  the  administration  of  justice  ha 
boroughs ;  the  Attorney  General. 

To  amend  the  law  or  sewers. 

To  amend  the  law  relating  to  oflTencea 
against  the  person ;  Lord  J.  Russell. 

To  amend  the  law  relating  to  embezziement ;. 
Lord  J.  RusaclL 

April. 

3.  A  new  order  was  made  by  the  Ceort  of 
Chancery  regarding  the  transfer  of  stock,  and 
costs.    See  22  L.  O.  109. 

23.  A  debata  took  place  on  tbeneir  jadgtn 
m  equity  bill.    See  22  L.  0. 1. 

27.  Sir  Thomas  Wilde,  the  Solicitor  General^ 
brought  forward  his  motion  relating  to  the 
removal  of  the  Courta  from  Westminster* 
and  a  select  committee  was  appointed  to  in-^ 

3uire  into  the  subject.    See  the  report  of  the 
ebate,  22  L.  O.  3. 

New  regnlatiotts  were  made  by  the  diyorce 
committee  of  the  House  of  Commons.    See 

22  L.  O.  40. 

29.  The  candidates  for  admission  aa  attor- 
neys were[examined,  and  93  passed,  and  6  de- 
ferred. 

During  the  term,  86  gevtlemen  were  caUed 
to  the  bar. 

Mof, 

2.  A  debate  took  place  on  the  punishment 
of  death  bill,  when  the  existing  punishment 
was  continued. 

10.  The  annual  indemnity  act  passed.  See 
22  L.  O.  A». 

11.  On  this  and  several  subsequent  days,  the 
select  committee  on  the  proposed  removal  of 
the  Courta  from  Westminster  assembled  and 
examined  witnesses. 

The  bills  introduced  during  this  month  were 
thefollowiag:— 
To  abolish  stamps  on  affidavits. 
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To  mtrid  tbe  aUowaace  of  oo9ts  on  Invo- 
lootf  suits. 
.  18*  Tb6  following  acts  were  passed  : 

Lease  and  release,  see  22  Ii.  0. 52. 

Bftnkiu|(  co-partnersl|ip,  22  L.  O.  68. 

Slave  compensation,  22  L,  0. 100. 

4.  At  the  Examination  for  Trinity  Term, 
102  candidates  were  passed,  and  6  deferred. 

9.  On  a  majority  against  the  ministers,  on 
the  appointment  of  Judges  in  Equity,  the  bill 
was  withdrawn. 

The  Barristers  called  in  Trinity  Term  by 
the  different  Inns  of  Court,  were  37. 

Several  meetings  were  held  of  the  Select 
Committee  on  the  Courts  removal. 
The  following  bills  were  postponed : 
County  Courts. 

Bankruptcy,  Insolvency  and  Lunacy. 
Administration  of  Justice  in  Equity. 
Appellate  Jurisdiction. 
A  bill  to  amend  the  administration  of 
justice  in  Chancery  Act,  was  brought 
in.    See  22  L.  0. 152. 
A  bill  to  amend  the  law  of  principal  and 
factor,  was  brought  in. 
The  following  bills  were  also  postponed  j 
Charitable  Trusts. 
Principal  and  Factor. 
Petty  Sessions. 
Costs. 
Evidence. 

Offences  against  the  Person. 
Mandamus. 
Lord  WhamcUffs  brought  in  a  bill  to  amend 
the  Law  of  Marrisge. 

21.  Sir  John  Campbell  was  created  a  peer 
of  the  Realm,  by  the  title  of  Lord  Campbell, 
and  was  appointed  Lord  Chancellor  of  Ireland, 
on  the  resignation  of  Lord  Plunkett. 

21.  The  following  acts  received  the  royal 
assent: 

Law  Stamps.    See  22  L.  0. 197. 

Court  of  Chancery,    lb,  484. 

Tithes  Recovery.    lb.  227. 

Copyhold  and  Customary  Tenure.  lb,  129. 

Punishment  of  Peers,    'lb.  210. 

Frivolous  Suits  Costs.    lb.  162. 

Sewers.    76.245. 

Highways. 

22.  Usury  on  Bills 

Punishment  of  Death.    22  L.  O.  39 1 . 
Bribery  at  Elections,    lb.  261. 
Election  Petitions  Trial,  anie. 
The  Parliament  was  prorogued. 

23.  The  Parliament  was  disolved. 

1.  The  pronsions  of  the  statute  relating  to 
searches  for  judgments,  came  into  operation 
this  day.    See  22  L.  O.  2^. 

16.  The  Judicial  Committee  decided  in 
favour  of  the  will  and  codicil  of  James  Wood 
of  Gloucester.    See  the  report,  22  L.  O.  23. 

19.  The  New  Parliament  assembled. 

25.  Her  Majesty's  speech  was  read  by  the. 
Lords  Commissioners. 

26.  New  Orders  were  issued  bv  the  Lord 
Chancellor  and  Master  of  the  Rolls.  See  22 
L.  O.  371.  • 


The  foUowing  bills  were  bnmgtie  into  the 

House  of  Lords  by  the  Lord  Chancellor : 

For  facilitating  the  Administration  of  Justice, 

the  main  object  of  which  was  the  appointment 

of  two  new  Equity  Judges,  and  the  abolitioD 

of  the  Equity  Exchequer. 

For  the  amendment  of  the  bankrupt  laws,  &c. 

For  improving  and  extending  the  jurisdiction 

of  County  Courts. 
For  transferring  certain  proceedings  in  Chan- 
cery, Bankruptcy,  and  Lunacy,  to  County 
Courts. 
The  Master  of  the  Rolls  introduced  a  bill  for 
consolidating  and  amending  the  laws  relating 
to  attorneys  and  solicitors. 

On  the  change  of  administration.  Lord  Cot- 
tenham  resigned  the  Great  Seal,  and  Sir 
Thomas  Wilde,  the  office  of  Attorney  General. 

Lord  Lyndhurst  was  appointed  Cbancellor; 
Sir  F.  Pollock,  Attorney  General;  and  Sir 
William  Follett,  Solicitor  General. 

Lord  Campbell  resigned  his  post  of  Chan- 
cellor of  Ireland,  and  Sir  Edward  Sugden  was 
appointed  in  his  stead. 

Bills  were  brought  in  by  Sir  R.  Peel  to  con-* 
tinue  such  laws  as  will  expire  before  the  1st 
January,  until  31st  July,  1842. 

Odober. 

5.  The  following  acts  received  the  royal 
assent: 

Administration  of  Justice  in  Equity.    See 

the  act  22  L.O.  484. 
Continuance  of  expiring  laws. 

7.  Parliament  was  prorogued  by  the  Lords 
Commissioners. 

12.  A  new  order  was  made  on  the  abolition 
of  the  Exchequer.    See  22  L.  O.  490. 

28.  Mr.  Knifht  Bruce,  and  Mr.  Wigfam, 
were  appointed  Vice  Chancellora  under  the 
new  act. 

12.  Alexander  M'Leod  was  acquitted  of 
the  charge  of  murder,  after  twelve  oays'  trial. 
See  the  report,  ante^  65* 

Nm}ember. 

Discovery  of  the  exchequer  bill  fraud.  See 
p.  \7,itn(e. 

11.  New  orders  in  Chancery  were  made  for 
the  distribution  of  the  judicial  business.  See 
p.  24,anie. 

1 7.  New  orders  were  made  in  the  Court  of 
Chancery,  relating  to  the  practice  as  to  dis- 
tringas on  stock.     See  p.  3o,  ante, 

19.  The  first  live  orders  of  the  26th  August 
were  suspended  till  the  first  dayof  Easter  Term. 

26.  Sudden  termination  of  Michaelmas 
Term  early  in  the  day,  on  account  of  the  ab- 
sence of  counsel.   See  p.  88,  ante. 

At  the  examination  of  articled  clerks  113 
were  passed,  and  5  postponed. 

The  calls  to  the  bar  during  Michaelmas 
term  were  47. 

December, 

10.  A  new  order  was  made,  amending  the 
order  of  17th  November  as  to  distringas  on 
stock.    See  p.  1 15,  ante. 

The  numl)er  of  barrbters  called  during  tha 
year  was  170 ;  and  of  attorneys  examined,  395 : 
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of  the  latter  lereralwo^  not  admitted;  the 
number  therefore  on  the  whole  of  the  year  is 
comparatively  tmalK  La«t  year  489  were 
passed.  The  barristers  have  increased  in  niun* 
ber:  die  previons  year  being  156. 

The  profbssional  events  of  the  year«  it  will 
be  observed,  have  not  been  numerous.  The 
more  important  are  die  creation  of  new  Equity 
Jndf(esy  and  alterations  in  Chancery  practice ; 
some  retirements  from  the  Common  Law 
Bench;  the  change  of  the  Lords  Chancelior  of 
£njj[!and  and  Ireland,  and  the  Attorney  and 
Solicitor  General ;  and  the  inquiry  into  the 
expediency  of  removing  the  Courts  from 
Westminster. 

LAW  OF  ATTORNEYS. 


COSTS  OF  SOLICITOa  AS  TRUSTEB. 

A  soLTCiTOR,  who  18  s  tmstce  of  the  separate 
property  of  a  mturried  woman,  and  acts  as  her 
attorney  in  several  suits  relating  to  the  pro- 
perty, in  one  of  which  he  was  not  a  party,  in 
such  suit  he  will  be  entitled  to  his  costo,  as 
between  solicitor  and  client ;  but  in  the  others 
only  to  costs  out  of  pocket. 

A  petition  was  presented  to  obtain  payment 
of  the  professional  charges  of  Alderman  Har- 
per, as  solicitor  to  a  Mrs.  Palmer,  in  two  suiu 
in  Chancery,  and  an  action  which  had  been 
instituted  in  relation  to  Mrs.  Palmer's  sepa- 
rate annuity,  of  which  Alderman  Harroer  was 
trustee.  The  charges  had  been  disallowed  by 
the  Master,  on.the  ground  that  Mr.  Harmer, 
being  both  trustee  and  solicitor  to  Mrs.  Pal- 
mer, was  not  entitled  to  any  costs  as  against 
his  eesiui  que  trusty  except  costs  out  of  pocket. 
It  was  stated  that  Mrs.  Palmer  had  been  in- 
formed as  to  the  rule  of  law  on  the  subject, 
and  bad  expressly  agreed,  though  verbally 
only,  that  Mr.  Harmer  should  be  allowed  out 
of  her  separate  estate  all  his  charges  and  ex- 
penses, both  as  a  solicitor  and  otherwise,  in- 
curred in  the  execution  of  the  trust  i  except 
that  be  was  not  to  charge  anything  for  receiv- 
ing the  annuity.    The  first  suit  was  brought 

by Fraser,  as  a  creditor  of  Mrs.  Palmer, 

against  Mr.  and  Mrs.  Palmer,  to  enforce  pay- 
ment of  his  debt  out  of  her  separate  estate. 
To  that  bill  Mr.  Harmer  was  not  a  party.  In 
the  second  suit,  a  bill  of  interpleader  was  filed 
by  Palmer  against  Mr.  Harmer  and  Mrs.  Pal- 
mer, praying  for  the  directions  of  the  Court 
concerning  the  annuity.  To  this  bill  Mr.  Har- 
mer and  Mrs.  Palmer  severally  demurred,  and 
their  demurrers  were  allowed.  Then  an  ac- 
tion was  brought  by  Mr.  Harmer  as  trustee, 
to  recover  the  annuity,  and  this  action  was 
successful. 

Mr.  (r.  L.  Rtuseii,  for  the  petitioner,  con- 
tended that  the  decision  in  Neta  v.  Jonet, 
Jarm.  Conv.  Vol.  9,  p.  338,  and  Moore  v. 
Fhneii,  3  Myl.  &  C.  45,  did  not  apply— at  all 
events  not  to  the  first  cause,  iu  which  Mr. 
Harmer  was  not  a  party,  and  which  was  not 
in  execution  of  the  trust,  but  adverse  tg  it; 


and  sln^  the  (leefsfon  In  Ahitrav  v.  Barjee.  . 
4  Sim,  82;  3  Myl.  &  K.  209,  it  was  imposslllle  ' 
to  say  that  she  may  not  make  a  bargain  for 
herself  in  relation  to  her   separata   estate. 
Smith  V.  Lan^ord,  2  Beay.  362.  T 

Mr.  SimpkiiuoH,  <?0A/r^.— If  Mrs.  Palmer  is 
bound  by  the  agreement  in  the  manner  repre- 
sented, the  order  for  taxation  is  wrong. -^ 
[Jlderton,  B.— If  there  is  any  exception  to 
the  rule  as  to  costs  between  eestm  que  truiie 
and  trustees,  it  ought  to  appear  clearly  and 
distinctly ;  more  particularly  where  the  parties 
are  attorney  and  client.]— It  was  the  duty  of 
this  party  to  protect  the  trust  property.  There 
could  be  no  personal  decree  against  her  in  re- 
spect of  that  property;  Fruncie  v.  fTtzsell, 
1  Madd.  268. 

///derton,  B.—I  think  the  Master  was  %vrong 
as  to  the  first  suit,  and  right  as  to  the  others. 
In  the  first  suit,  Harmer  was  not  acting  in  the 
character  of  trustee,  though  he  was  Mrs.  Pal- 
mer's  solicitor.  As  to  the  other  matters,  he  is 
clearly  not  to  be  allowed  more  than  his  costs 
out  of  pocket.  The  principle  is,  that  the  es* 
tate  is  to  be  protected  by  the  unbiassed  judg- 
ment of  the  trustee.  Can  a  solicitor,  who  is  a 
trustee,  be  allowed  to  make  a  profit  of  the  con* 
test  in  which  the  estate  is  involved  ?  If  so,  he 
would  have  two  interests  in  opposition  to  each 
other.  A  trustee  in  such  a  situation,  has  a 
duty  to  perform  and  a  private  interest.  In 
some  cases,  if  the  costs  now  asked  for  were 
put  into  the  scale,  private  interest  would  kick 
the  beam.  It  has  been  said,  that  the  attorney 
in  this  case  is  respectoble;  it  may  be  so,  but  it 
is  in  order  that  attornies  may  be  respectable 
that  they  sustain  the  loss.  1  think,  therefore, 
that,  in  the  first  suit  he  ought  to  be  allowed  his 
costs,  as  between  attorney  and  client,  and  that 
in  the  two  other  suiU  he  ought  to  be  neither  a 
sufferer  nor  a  gainer.  The  case  must  proceed 
on  the  principle  laid  down  by  the  Lord  Chan, 
cellor  in  3  Mylne  and  Craig,  45,^Fraser  v. 
Paimer,  4  You;  &  C.  616.      * 

JOINDXR  or  SOLICITOR    WITH    CLIRNT  IR  A 
SUIT. 

It  has  been  decided  lately,  that  a  solicitor  who 
has  joined  with  his  client  in  practising  a  fraud, 
may  be  made  a  co-defendant  to  a  suit  to  set 
aside  the  transaction. 

The  cases  cited  in  argument  were,  Bennet  v. 
rade,  2  Atk.  324;  Fenion  v.  Hu^hee,  7  Ves. 
287;  HHUard  v.  Cos,  1  Lord  ftayra.  562; 
and  2  Salk.  746;  Young  y.  Elworthu,  1  Myl. 
&  Keen,  215 ;  Newman  v.  Hodggon,  7  Ves. 
409;  Thomas  V,  Davies,  12  Ves.  417;  Chai/nar 
V.  Murhall,  6  Ves.  118 ;  Scarth  v.  The  BUhop 
of  London,  1  Haggard's  Eccles.  Rep.  625. 

The  yice  Chancellor, ^In  this  case  I  have 
read  through  the  whole  of  the  biU,  and  am  of 
opinion  that  it  states  such  a  case  aa  requires  an 
answer.  It  was  said,  that  it  was  improper  to 
file  the  bill  against  Messrs.  James  and  Sons  ( 
but  there  can  be  no  doubt  of  the  propriety  of 
filing  such  a  bill,  if  what  is  stated  by  Lord 
Redeidale,  in  the  second  edition  of  bis  work 
on  Pleading,  and  repeated,  word  for  word,  in 
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the  fourth  edition,  u  corracC.  There  hb  lord* 
thip  staieB  iQ  the  most  explicil  langiutfe,  that 
'*  where  bills  have  been  filed  to  impeach  deeds 
on  the  j(round  of  fraud,  attorneys  who  have 
prepared  the  deede,  aod  other  persons  eon* 
cerned  in  obtaining  them,  have  been  frequentlj 
made  defendants,  as  parties  to  the  fraud  com- 
plained of,  for  the  purpose  of  obtaining  a  full 
discovery ;  and  no  ease  appears  in  the  books 
of  a  demurrer  by  such  a  party,  because  he  bad 
no  claim  of  interest  in  the  matter  in  question 
by  the  bill."  This  is  stated  by  Lord  RedndaU 
without  any  authority.  Then  he  goes  on  in 
the  next  sentence  :  **  Indeed  an  attorney  un« 
4]er  Bueh  circumstances,  being  brought  as  a 
party  to  the  suit  to  a  bearing,  has  been  ordered 
to  pay  costs,  apparently  on  the  same  ground  as 
costs  were  awanied  against  arbitrators  in  the 
cases  of  their  misconduct.*'  For  this  his  lord- 
ship does  give  an  authority,  but  with  a  wrong 
reference.*  In  the  fourth  edition,  published 
by  iVIr.  Jeremy,  the  sentence  is  preserved  as  it 
stood  in  the  second  edition.  I  cannot  sup- 
pose that  a  person  of  hb  lordship's  experience, 
would  have  stated  in  his  book  that  attorneys 
had  been  made  parties  to  such  bills,  if  there 
could  be  any  doubt  that  such  had  been  the 
case.  In  the  case  of  Le  Texier  v.  The  Mur^ 
gramue  ^Afupach,  16  Ves.  169,  the  opinion 
of  Lord  Eldom  is  thus  expressed  i  "  Where 
an  attorney  or  other  agent  is  so  involved  in  the 
fraud  charged  by  the  bill,  thst  though  a  re- 
conveyance or  other  relief  cannot  be  praved 
against  him,  a  Court  of  Equity  will,  rather 
than  that  the  plaintiff  shall  not  have  his  costs, 
order  that  agent  to  pay  them ;  if  he  is  made  a 
party,  the  plaintiff  must  pray  that  he  pay  the 
costs ;  otherwiie  a  demurrer  will  lie."  From 
this  passage  in  Lord  EldomU  judgment  it  is 
clear  that  his  lordship  took  it  for  granted  that 
the  practice  was  as  Lord  Redeidale  had  kud  it 
down.  In  B9U»les  v.  Stewart^  Lord  Redeidale 
himself  acted  on  whst  he  had  stated  in  the 
second  edition  of  his  work ;  for  he  says : ''  as 
to  Mr.  Bowles's  solicitor,  he  was  acting  for  his 
client ;  but  his  duty  as  a  solicitor  did  not  bind 
him  to  assist  his  client  in  an  act  of  injustice. 
I  am  sorry  a  man  who  has  had  so  ample  ai  tes- 
timonial to  bis  character,  should  have  been  led 
into  such  a  mistid^e ;  but  bis  zeal  for  bis  client 
has  led  him  too  far;  he  has  properly  been 
made  a  party.  He  was  an  acting  party  in  the 
transaction,  and  properly  brouj^ht  to  a  bearing, 
and  ought  to  be  chargeable  with  the  costs,  so 
far  as  they  relate  to  the  release,  in  case  they 
cannot  be  recovered  from  Richard  Bowles. 
80  that  here  is  a  judicial  recognition  of  the 
doctrine  stated  by  ijord  Redeidale  in  his  Trea* 
rise  on  Pleading. 

I  wish  it  to  be  understood,  that  I  am  now 
merely  proceeding  upon  the  footing  of  the 
statements  contsdned  in  the  bill,  and  de- 
sire that  Messrs.  James  and  Sons  will  not 
suppose  that  I  have  the  least  suspicion  of  the 

Surity  of  their  intentions  in  acting  as  they  have 
one.  I  have  known  them  too  long  to  sup- 
pose that  tbev  would  be  guilty  of  any  impro- 
priety of  conduct.     But,  from  what  is  stated 


in  the  Mil,  I  think  that  they  have  been  properly 
made  ^^arties,  and  that  what  is  prayed  against 
them  is  properly  prayed.  Beadee  v.  Burck, 
10  Sim.  322. 


SUGGESTED  IMPROVEMENTS  IN 
PRACTICE. 


*  See  2  Atk.  234,  instead  of  324. 


lb  the  BdUof  of  the  Legal  Observer. 

BBARINO    aUMMONSSS    AT    THB    JCOQSB* 
C9AUBXR8* 

Sir,»  As  your  Journal  is  looked  upon  as  the 
organ  of  the  profefision,  I  beg  to  ask  a  small 
space  for  some  observations  upon  the  conatitu* 
tion  of  the  Judges'  chambers.  I  will,  with 
your  permission,  observe  upon  the  following 
facts — that  the  chambers  are  private  Courts  for 
pubUc  business  s — that  the  fees  for  attendance 
are  tiM^^Mfflnnit  for  ieiiportmU  business;  and 
that  the  present  practice  occasions  great  detag 
in  matters  requiring  dispatch* 

With  respect  to  tlie  nrsi  fact :  The  evils  re- 
sulting from  private  tribunals  are  almost  too 
obvious  to  require  pointing  out.  1  will  only 
refer  to  two.  A  private  Court  superindvcea 
carekssvess,  boUi  on  the  part  of  the  Judge  an4 
the  practitioner — the  former,  too  frequently 
deciding  without  hearing,  and  the  latter  bow- 
ing assent,  without  advocating  the  client's 
cause.  I  wiU  not  enlarge  upon  this  point,  hot 
will  only  observe  that  many  curious  scenes 
which  have  taken  place  at  chambers  would 
never  have  occurred  in  a  pobKe  Court.  Again, 
private  Courts  superinduce  disorderly  discus- 
sion. The  practice  of  the  public  Courts,  which 
require  that  the  applicant  should  state  his  case 
ana  his  apponent  answer  it — the  former,  reply, 
and  the  judge  decide — is  founded  in  wisdom. 
At  chambers,  either  party  commences— the  one 
may  interrupt  the  other— parties  and  judge 
may  talk  at  the  same  time,  and  he  who  can 
speak  loudest,  longest,  and  evinces  the  great* 
eet  tact  at  interruption,  generally  succeeds. 

As  to  the  second  fact :— In  causes  where  the 
sum  sought  to*  be  recovered  is  under  2(V.,  the 
fee  lor  attenaance  is  3^.  4d.;  and  in  agencjr 
causes,  the  town  agent  receives  1^.  Sd,  Thus, 
not  unfrequently,  for  attending  a  summons  re- 

Jiuiring  great  consideration,  waiting  three  or 
oar  hours  for  a  hearing,  and  arguing  it  before 
a  learned  judge,  the  fee  for  so  ooing  is  either 
3e.  4d.  or  It.  8J.  An  inn-porter  would  dis- 
dain the  mere  sacrifice  of  time  lor  such  a  fee. 
Now  as  to  the  last  fact. — Since  the  abolitioa 
of  arrest,  all  applications  to  hold  to  bail  must 
be  made  at  chambers.  Besides,  all  the  other 
applications  made  here  require  dispatch ;  but 
before  the  simplest  or  the  most  important 
point  can  be  decided,  there  must  be  severri 
hours'  delay;  sometimes  occasioned  by  the 
judges'  atttendance  in  Court ;  and  at  others, 
by  the  pressure  of  business  at  chambers. 

I  not  only  complain,  but  have  a  remedy. 
Substitute  for  the  present  tribunals,  two  public 
Courts,  appurtenant  to  each  Superior  Court. 
for  this  particular  business,  each  to  be  presided 
over  by  a  puisne  judge,  and  give  the  practi- 
tioner a  respectable  fee.  J.  C. 
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MASTEBS  IN  CHANCERY  FROM  1726. 

In  the  Monthly  Record  lor  March  1831«  we 
gave  a  I^  of  the  Mattera  of  the  RolU  and 
the  Masters  in  Chancery  from  1660,  with  the 
Accountant  Generals  since  the  act  12  Geo.  1, 
c.  32,  relating  to  the  Funds  in  the  Court  of 
Chancery.  It  will  be  convenient  to  repeat 
part  of  the  former  lAst  and  to  complete  the 
List  of  Matters  down  to  the  present  time,  in 
order  that  solicitors  may  be  enabled  to  trace 
the  papers  from  one  office  to  another. 


1726 
1761 
1801 
1^0 


Feb.  17  . 

Nov.  7.. 

,  Jane  2 . . 

Feb.  8.. 


1726 

.,F<b.l7. 

1729 

..May  29. 

1754 

,  April  24. 
..March  6. 

1778 

1809 

..Nov.  9., 

1824 

..Jan.  .. 

1738 

..May  12. 

1769 

..Oct.27  . 

1765 

..June  24. 

1796 

..Nov.  20. 

1824 

..March  9. 

1760 

..Msrch8. 

1780 

..April  11. 

1781 

..  Auff.6.. 

1804 

. .  Jan.  13 . 

1826 

..Mar.  23. 

1738 

.•Feb.  10, 

1766 

..Dec.  3.. 

1775 

..Dec.  19. 

1790 

..Nov.  11. 

1794 

..July  23. 

1811  ..Feb.  20 
1831  ..  March  . 


Samuel  Barroughs 

WUUam  Graves 

John  Ciimpbell 

John  Edmund  Dowdeswell 

If. 
Robert  Yard 
Nath.  Allen 
Thomas  Harris 
John  Ord 
William  Alexander 
WiUiam  Wingfield 

in, 
Edmund  Sawyer 
Samuel  Boaqer 
Edward  Montague 
John  Simeon 
James  MTiWam  Farrer 

IV. 

John  Browning 
Robert  Bickneli 
John  Wilmot 
John  Springett  Harvey 
Sir  Griffin  Wilson,  Knf. 

V. 
Henry  Montague 
Thomas  Cuddon 
JohnHett 
John  Spraoger 
James  Stanley 
James  Stephen 
William  Brougham 


1728  ..May 29  . 
1732  ..Mar.  31. 
J 767  ..Aug. 6.. 
1776  ..July 26. 
1807  ..  April  1  . 
1816  ..June 22. 
1823  ..March  3. 
1836  ^tJuiie..... 

1760..Ang.l4. 
1804  ..July  18  . 
1831  ..March.. 
1838  ..Feb 


1726 
1731 
1761 
1763 
1782 
1786 
1809 
1821 
1839 

1748 
1773 
1803 
1831 
1839 

1764 
1796 
1802 
1806 
1817 
1826 
1840 


..Dec.  13  • 
..  June  2.. 
..Sept.  21. 
..  Jan.  16  • 
..May  11  • 
..April  1  . 
..Feb.  10. 
..July  12  . 
,  •  March  . . 

..  Mareh2. 
..Jan.  21  . 
..Mar.  28. 
. .  March  . . 
•  .July  .... 

..June  20. 
..May  17  . 
..Feb.l  .. 
..  Jan.  16  . 
..July  30  . 
..Mar.  23. 
..Nov.    .. 


367 

John  Toihill 
lUchard  Edwards 
Robert  Pratt 
WiUiam  Weller  Pepys 
Edward  Morris 
Joseph  Jekyll 
James  Trower 
Nassau  WilUam  Senior 

VII. 

Peter  Holford 
Samuel  Compton  Cox 
George  Boone  Roupell 
Andrew  Henry  Lynch 

VIJl. 

Francis  Cudworth  Masham 
William  Spicer 
Thomas  Anguish 
Samuel  Pecnell 
Alexander  Thomson 
Alexander  Popbam 
Charles  Thomson 
Francis  Cross 
Samuel  Duckworth 

IX. 

Thomaa  liana 
Edward  Leeds 
Francis  Paul  Stratford 
Henry  Martin 
Sir  WiUiam  Home,  Knt. 

X. 

John  Eames 
Nkholas  Smith 
Nicholas  Ridley 
Robert  Steele 
William  Courteoay 
Robert  Lord  Henley 
Sir  George  Rose,  knt. 


On  the  abolition  of  the  Court  of  Equity 
Exchequer. 


1841  ..Oct. 


XI. 

Richard  Richards. 


Wc  have  placed  each  office  according  to  the 
seniority  of  the  present  Masters. 


ATTORNEYS  TO  BE  ADMIITED. 
Master  Term,  1842. 


iltjBBii'a 

Clerk's  Name  and  Residence. 
Jagger,  Charles  Henry,  Hand«worth. 
Jackson,  William  Simes,  Shrewsbury ;  and  7, 

Sidmouth  Street. 
Jenkyn,  James,  277*  Strand  i  and  Tonbridge. 
Jackson,  William  Windaie,  Hampstead;  Park 

Street  Camden  Town. 
I^ighton,    Charles,   46,   Drummond  Street} 

and  Cheltenham. 
Lee»  Miitthew  Cressey,  Kingston-upon-Hull  ^ 

and  34,  Charles  Steeet. 


To  whom  articled,  assigned,  ^c, 
George  Unett,  Birmingham. 
Jonathan  Scarth,  Shrewsbury. 

John  Camell,  Tonbridge. 

William  Newton,  14,  South  Square,  Gray's 

Inn. 
William  Henry  Gwinnett,  Cheltenham. 

John   Cresiey  Richardson,   Kingstonrupon- 
Hull. 
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Aitcnuft  to  b$  itdmiiied,  E.  T.  1842. 


To  tthom  arileled,  amgned,  ho.  Cleric  Name  and  Residence. 

Meredith,  Samuel,  Buxion.  John  Coles  Symes,  31,  Fenchurch  Street. 

Morgan,  William,  Shrewsbury.  Richard  Einerv,  Shrewsbury. 

Mosley,  Oswald,  Stockport.  Christopher  JVfoorhouae,  Congleton. 

Mantell,   Alexander  Hoostonn,    59,  Barton    John  William  Wall»  Devizes. 

Crescent. 
Norman,  John,  35,  Bedford  Street ;  and  Tarn-    Felix  John  Hamel,  Tamworth. 

worth. 
Norris,  Frederic  Wm.  Nory,  27>  Liverpool  St.    James  Edward  Norris,  Halifax. 

and  Leeds. 
Norton,  Thomas,  Shrewsbury ;  and  4,  Arthur    William  Wjrberi^h  How,  Shrewsbury ;  assij^ed 

Street.  to  Frederic  Ouvry,  Tokenhouse  Yard. 

Pa^en,  William,  76,  Mark  Lane.  John  Clabon,  Mark  Lane. 

Parke,  William,  the  younfrer,   II,  Caroline    James  Parke,  63,  Lincoln's  Inn  Fields. 

Street;  and  22,  Upper  Monta^  Street. 
Palmer,  Thomas,  6,  Bedford  Street;  and  Fa-     Edmund  Kent,  Fakenham. 

kenham. 
Parrott,  William,  Macclesfield.  Samuel  Higginbottom,  Macclesfield;  assigned 

to  Thomas  Parrott,  Macclesfield ;  to  Ed- 
ward Procter,  Macclesfield. 
Powell,  Thomas  Wilde,  20^  John  Street,  Leeds ;    Thomas  Townend  Dibb,  Leeds. 

and  7>  Tredegar  Place. 
Pears,  Alfred  Augustus,  6,  Diddington  Place,    John   Tanner,    Speenhamland ;   assigned  to 

Pentonville ;  and  Wokingham.  Wm.  W.  Wheeler,  W*okingham. 

Poole,  Thomas  Lewis,  Newent.  Richard  Hodges  Carter,  Gloucester;  assigned 

to  Thomas  Cadle,  Newent. 
Phelps,  Robert  Valentine,  13»  Cecil  Street;    Robert  Phelps,  Bathbury ;  assigned  to  F.  L. 

and  Tewkesbury.  Bodenham,  Hereford. 

Pooley,   Robert  Bickerton,    26,  Devonshire    Joseph   Hockley,  the  elder,  Guildford;  as- 

Street ;  and  Guildford.  signed  to  Joseph  Hockle,  Guildford. 

Prance,    William   Henry,    4,  New  Millman    Edward  Jago,  Plymouth ;  assigned  to  Henry 

Street ;  and  Plymouth.  Woolcombe,  Plymouth. 

Rasch,  Oswald  Lee,  Biackheath.  Isaac  Sewell,  35,  Throgmnrton  Street. 

Ridgway,  Henry  Edward,  Manchester.  John  Withenshaw  Ridgway,  Manchester. 

Ryley,  Edward  Charles,  Machynlleth;  and  4,    Henry  Manisty,  3,  King's  Road;  assigned  to 

Hare  Court,  Inner  Temple.  Richard  Matthews  Machynlleth. 

Synge,  Francis  Hutchinson,  1,  Chapel  Street.    John    Edward  Mosley,  Burton-upon-Trent ; 

assigned  to  William  Charles  King,  1 1,  Ser- 
jeant's Inn. 
Philip  Wilson,   and    Frederic  Lane,  King's 

Lynn. 
George  Smith,  Manchester. 
Messrs.  Thomas  and  Wm.  Freer,  Leicester. 
George  Wells,  Sheffield ;  assigned  to  Thomas 

J.  Parker,  Sheffield. 
John  Shaw,  Berner's  Street. 
Daniel  Winter  Burbury,  Warwick ;  assigned 


Sismey,  Thomas,  12,  Guildford  Street. 

Smith,  George,  the  younger,  Altrincham. 
Shield,  Robert,  14,  East  St. ;  and  Leicester. 
Smith,  Thomas,  the  younger,  Sheffield. 

Skynner,  Henry,  46,  Great  Portland  Street, 
Siatter,  Thomas,  5,  Felix  Terrace,  Islington ; 

and  Warwick.  to  John  Lampray,  Warwick. 

Steoning,  Charles,  277*  Strand ;  and  18,  Tri-  Frederick  Smith,  King's  Arms  Yard,  Coleman 

nity  Terrace.  Street. 

Smith,  Thomas,  the  younger,  5,  New  Ormond  Thomas  Smith,  the  elder,  Westbury ;  to  Wil« 

Street ;  Gloucester;  and  21,  John  Street.  Ham  Henry  Trinder,  1,  John  Street. 

Sidney,  Philip  Joseph  Marlow,  Stockton.  Thomas  Henry  Faber,  Stockton. 

Smith,  Jeremiah,  Rugeley.  Frederic  Crabb,  Rugeley  ;  assigned  to  Richard 

Robinson,  Rugeley;   assigned  to  William 
Henry  Smith,  Chancery  Lane, 

Tourney,  Stewart,  10,  Ashley  Terrace ;  Hythe,  Edward  Sedgwick,  Hythe,  Kent ;  assigned  to 

Kent ;  2,  Penton  Place,  Pentonviile.  Clement  Tudway,  1,  John  Street. 

Tempest,  Charles,  Holbeck.  William  Ward,  Leeds. 

Thelwall,  Bcvis  Hey  wood,  Oswestry ;  and  7«  Thomas  Longaeville  Longueville,  Oswestry. 

Sidmouth  Street. 

Taylor,  John  Rowland,  Bristol.  Simon  George  Little,  Bristol. 

Trenchard,  Frederic  Alfred,  5,  Gray's  Inn  John  Trenchard,  Exmouth. 

Square ;  and  Exmouth. 

Vivian,  James  William,  56,  Guildford  Street.  Charles  Ckrke,  20,  Lincoln's  Inn  Fields. 

Upton,  John  Everard,  2,  Henrietta  Street ;  Thomas  Everard,  Upton,  Leeds  ;  assigned  to 

and  Leeds .  John  Upton,  Leeds. 

Woodhouse,  James  George,  5,  Harpur  Street ;  James  Thomas  Woodhouse,  Leominster. 

and  7,  Ampton  Street. 
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derkls  Name  and  Residence.  To  wAom  articied,  asM^ned,  ^e. 

WeijrbtmMi,  Jamef  Milward,  Suuburys   and  Alexander  William  Grant,   13,  Kin^ir't  Road, 

Oddic'a  Row.  Gray's  Inn;  asstfcned  to  Arthur  Walker,  18« 

King^s  Road. 

Waller,  William  Henry,  30,  Qaeea's  Row,  James' Scarlett  Prioe,  Burford. 

Flmlico ;  and  Burford.  ..,,.,     «.     .     . 

Wright,  Edwin,  Birmingham.  Edward  Wnght,  Birmingham. 

Welsh,  James  William.  Westborn  Green.  Benjamin  Goode,  44,  Howland  Street. 

Wilkinson,  Leonard,  the  younger,  12,  Wake*  Leonard  Wilkinion,  Blackburn. 

Watson,  Charles  Whitehall  Davies,  Stourport.  Charles  Winwood  Winnall,  Stourport. 

Wickham,  James,  2,  Norfolk  Street ;  and  16,  Robert  Fuller  Graham,  Newbury. 

Honiton  Street. 

.  Wcddcll,  William,  10,  Great  Ormond  Street ;  Daf id  William  Weddell,  Gosport. 

and  Gosport. 

Wilson,  William  Mundy,  14,  Store  Street,  Ellis  Cunliffe,  Manchester. 

Bedford  Square ;  and  Manchester.  ,„...,           ,  ^. 

Wlateliottse,  Thomas,  Ladbroke  Terrace,  Not-  Richard  Whltehouse,  8,  Chancery  Lane. 

Younfc.  Wiiliam,  3,  Arunder  Terrace,  Barns-  William  Ford,  4,  South  Square, 
bury  Road. 

j4dded  to  the  LiU  pureuont  to  Judged  ordere. 

Brown,  William  Joseph,  Gateshead  j  and  Up-  John  H.  Preston,  Newcastle-npon^Tyne. 

per  Marv-le-bone  Street. 

Cooper,  Montague  Ormsby,  26,  Upper  Berke-  William    John    Whyte,    1,    Vernon   Place, 

ley  Street,  Connaught  Square.  Blooms  bury  Square. 

Cooke  John  Mynde,  22,  Wobum  Place ;  and  Richard  Underwood,  Ross ;  assigned  to  Charles 

New'  Ormond  Street.  ,  9^"}!"^  ^^^^\9'^f*  ',""  ^,^""J£- 1^ 

(Gardiner,  Charles,  Highgatc.  John  Charles  Hall,  Lincoln's  Inn  Fields. 

Holloway,    John    Hendy,    6,    Bartholomew  John  Butler,  Havant. 

Close;  Assembly  Row;  and  Lincoln's  Inn 

Lee!  Edward  Stephen,  68,  Sloane  Street,  Chel-  WJliam  Lee,  Lincoln's  Inn  Fields. 

Williams,  Henry,  the  younger,  17,  Lincoln's  Henry  Williams,  senior,  Lincoln's  Inn  Fields. 
Inn  Fields. 


LIST  OF  NEW  PUBLICATIONS. 

Williams's  Executors  and  Administrators. 
3d  edit.,  2  vols.    Price  3/.  3#.  boards. 

Bissett  on  Estates  for  Life.    Price  Ms,  bds. 

Pocock  on  Insurance  Societies.    Price  7'* 

Story  (Mr.  Justice)  on  Partnership.  Price 
1/.  5#.  bmurds. 

Goldsmith  on  Equity.    2d  edit.    Price  8f. 

Wharton's  Police  Law.  Price  3t.  6i/.  bound. 

Penrnddock's  Criminal  Law.  2d  edit.  Price 

7«.  6^. 

Jarman's  Bythewood.    Vol.  3.    Price  1/.  5#. 

Starkie's  Treatise  on  Eridence.  3  vols. 
Price  4/.  14«.  M. 


MASTERS  EXTRAORDINARY  IN 
CUANCERV. 

r^vm  22tf  December,  1841,  to  2Ut  Jamuay,  1843, 
botk  imcAmAw,  wiik  dmtet  wkem  gOMHted, 

AuckUmd,  John  Tattersall,  Lewes,  Sussex.  Dec.  31. 
Craig,  Samoel,  Shrewsbary.    Dec.  24. 
Dalby,  Thomas  Bargb,.Ashby-de-laZouch,  Lei- 
cester.   Jan.  11. 
Day,  Alfred.  Norwich.     Dec.  21. 
Gcldard,  Christopher  John,  .Settle,  York.    Jan.  14, 
HiUl,  Richard  Hudson^  UirmiDgham.    Jan.  21. 


Hanbnry,  Oliver  Loan,  Ashby-de-la-Zaaeh.    Dec. 

24. 
Mertens,  Herman  Dirs,  Marinate,  Kent.    Jan.  7. 
Sedgley,  Charles,  Manchester.    Dec.  24. 
Sollory,  James,  Nottingham.    Jan.  11. 
Thompson,  Luke,  York.    Dec.  24. 
Ward,  Thomas,  Oxford.    Dec.  21. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

Firom  22<l  December,  1641,  to  2Ut  Jankmry,  1842, 
both  McAcWm,  with  datet  when  gatetted, 

Clarke,  Robert,  and  Edward  King,  Bath,  Attorneya 
and  Solicitors.    Jan.  4. 

Morris,  Thomas,  and  Thomes  Geddes,  Wigan, 
Lancaster,  Solicitors.    Jan.  21. 

Sherard,  Robert  Castel,  and  Charlea  Thomats 
Wilson,  Oundle,  Northampton,  Attorneya 
and  Solicitors.    Jan.  7. 

Vizard,  Charles,  John  Vizard,  and  William  Cox 
Buchanan,  Dursley,  Attorneys,  Solicitors,  and 
Money  Scriveners.    Dec.  31. 

Walton,  William,  and  Richard  Coles,  BasingbaU 
Street,  Attorneys  and  Solicitors.    Jan.  U. 

Williams,  Cyril,  and  Thomas  Ellis,  Pwllheli,  Car- 
narvon, Attorneys,  Solicitors,  and  Convey- 
ancers.   Jan.  14. 

Wood,  Thomas,  and  Robert  Ellu,  Corbet  Court, 
Gracechurch  Street,  Aiterneys  and  Solicitors. 
Jai.4. 
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BANKRUPTCfES  SUPERSEDfiD. 


Pnan  22d  December^  1841,  /0  2Ui  Jamuary,  1842, 
both  incbuive,  with  datet  when  gatttted, 

CartUr,  Charles  Joseph,  Oreeiiwtdi,  Kent,  Banker. 

Dec.  28. 
Rwbank,  Cooper,  Liverpool,  Merchant.  Jan.  7. 
Gratton,  Joseph,  Newbold,  Cheaterfield,  Derby, 

Brick  Maker.    Dec.  21. 
Hey,  Joseph,  juB.,  New  Pelloo,  Orenden,  Halifax, 

York,  Carpenter  and  Joiner.   Jan.  7. 
Holyland,  Thomas,  Manchester,  Manufactnrer  of 

Woollen  and  Cotton  Cloths,  Waisteoatin^, 

Fancy  Trowser  Cloths,  Stuffs  and   Merioo», 

also  a  Manchester  and  Yorkshire  Warehoiiae- 

man.    Dec.  21. 
Kipping,  Henry,  Maidatcmey  Kent,  Bsttker.    Pec 

21. 


BANKRUPTS. 

From  22d  Dtember,  1841,  to  2UlJanuary,  1842, 
both  htcbuioe,  toUh  data  when  gazetted, 

Apiey,  William  Henry,  Rotherhlthe,  Surrey,  Ship 
Breaker.  Alaager^  Off.  Asa.;  Cattlkn^  Ely 
Plaee,  Holbom.    Jan.  14. 

Balls,  Thomas  Pitt,  Vassall  Road,  Brixton,  and 
Of  Vanshall  Road,  Lambeth,  Surrey,  (>>acb 
and  Omnibus  Proprietor,  and  Com  Dealer. 
PaM#^,  Off.  Ass.{  Oeaml^  Newgate  Street. 
Dee.  28. 

Bamfield,  William,  jon.,  Mark  Lane,  London, 
Wine  and  Spirit  Merchant.  PenneU,  Off. 
Ass. ;  Wadsan,  Austin  Friars.    Jan  7. 

Bamsley,  Thomas,  Tipton,  Stafford,  Encrine  Ma- 
ker. Milter  &  Co.,  Piccadilly;  Hit/,  Bir- 
mingham.    Dec.  24. 

Bertram,    Thomas,  Seven    Oaks,    Kent,    Linen 
Draper.     7\trgumuif  Off.  Asa.;   Spie  &  Co. 
Aldermanbury.    Jan.  II. 

Bedford,  James,  Uuoslet  Miiorside,  Leeds,  York, 
Cudbear  Manufacturer,  and  Manufacturing 
Chemist.  Robiiuon  &  Co.,  Essex  Street, 
Strand;  ITanf  &  Co.,  Leeds.    De&  28. 

Benrose,  Tliomas,  Spalding,  Lincoln,  Grocer. 
Eduwdt^  Spalding;  Teoke  &  San,  Bedford 
Row.    Dec.  24. 

Berriman,  Thomas,  Peckham  Grove,  and  also 
of  Montague  Cottage,  Cambervrell,  Surrey 
Builder.  Jokiuon,  Off.  Ass.;  TUUmrdScCo.^ 
Old  Jewry.    Dec.  24. 

Biddle,  William,  Holborn  Hill,  Fishmonger.  Bei 
cAeff  Off.  As8< ;  Leude,  Raymond  Buildings. 
Dec.  31. 

Biggs,  Henry  Roster,  Brewer  Street,  Golden 
Square,  Carpenter  and  Bulkier.  Beteker^  Off. 
Ass.;  Rogers,  Manchester  Buildings,  West* 
minster.  Dee.  21. 

Buisson,  John  Francis,  Brabant  Court,  Philpot 
Lane,  London,  Merchant.  Orooni,  Off.  Ass. ; 
Hine  &  Co.,  Charterhouse  Square.    Jan.  11. 

Bishop,  George,  St.  Mary  Axe,  London,  Merchant 
and  Ship  and  Insurance  Broker.  7\irqtumd, 
Off.  Ass. ;  Swam  &  Co.,  Old  Jewry.    Jan.  18. 

Bisshopp,  James,  Westburton,  Bury,  Sussex,  Mar- 
ket Gardener.  Blackburn  &  Co.,  New  Inn  ; 
EtiU  A  Co.,  Fetworth.    Jan.  4. 

Bradshaw,  Benjamin,  and  George  Richardson, 
Wortiey  Lane,  near  Leeds,  York,  Canvass 
Manufacturers  and  Merchants.  Knapper  & 
Co.y  Liverpool ;  Payne  Sl  Co.,  Leeds  ;  Arm" 
etrong,  Staple  Inn.    Jan.  18. 

Brown,  James,  Newcastle-opon  Tvne,  Cooper. 
Battye  &  C^,  Chancery  Lane ;  Messrs.  Foster, 
Newcastle-  u pon-Tyne.    Dec.  2.1 « 


Brown,  George  Ogden,  Sheflletd,  Vork,  Ttnber 
Merchant.  Atkinu/m  ft  Co.,  Chorcb  ConrC, 
Lothbury;  Sndth  &  Co.,  Sheffidd.    Jan.  21. 

Buckle,  Thomas,  Barnard  Castle,  Dnrbam,  Draper 
and  Mercer.  JaekemA  Go,,  Kirby  Stefilieii ; 
Bamee,  Barnard  Caatle.    Jan.  18. 

Bnmie,  John,  Toke^ouse  Yaid,  Landon,  Mer- 
chant. Kdmarde,  Off.  Asa. ;  Wtdmn  &  Co., 
Tokenhottse  Yard.    Jan.  18. 

Busk,  Robert  Pariah,  Hunslet,  Leeds,  York,  Ma- 
chine Maker.  Walker,  Pnroival's  Inn ;  Blacks 
bnm,  Leeds.    Jan.  18. 

Carpenter,  William,  Chippenham,  Wilts,  Inn- 
keeper. Phmiger,  Cliippenham ;  Pbmtger  ft 
Co.,  Gray's  Inn  Square.    Jan.  14. 

Carpenter,  George,  Chelmaford,  Essex,  Gtiemiat 
and  Dmggist.  Grakm»f  Off.  Ass. ;  l>e*i  ft 
Co.,  Gr«at  Marlboroogk  Street.    Dsc.  31. 

Ckadwick,  Geoitre  Heywoody  I  ■neartier,  PoMieaa^ 
HiU  ft  Co.,  Bury  Court,  Saint  Mniy  Axe; 
Upion,  Manekeater.    Jan.  18. 

Clark,  George  Delhwson.  of  the  Strand^ and  Pield- 

Ete  Sereet,  Whitechapel,  Newspaper  Vendor, 
lokseller,  and  Manufactnrer  of  Animal 
Charcoat  Johnmm,  Off.  Ass. ;  Waugh,  Great 
Jaasca  Street,  Bedford  Row.    Jan.  4. 

Clark,  Henry,  Fleet  Street,  London,  Bmah  Ma- 
nwfiietiirer.  Edwardi,  Off.  Asa. ;  Weetomf  St 
James's  Place,  Pall  Mall.    Dec.  24. 

Ciovvh,  Samiiol,  and  William  Thompaon  Ctoogb, 
Eccleston,  Lancaster,  Alkili  Manu£actaren. 
AdiSngton  ft  Co.,  Bedford  Row;  Johuan,  St. 
Helen's.    Jan.  14. 

Clough,  ^Robert,  and  Bartholomew  Maziere  Galan, 
Fbalton-rum-Seaoombe,  Cheater,  Alkali  Ma- 
nofHCtorers.  Chester  ft  Co.,  Staple  Inn; 
Datfenport  ft  Co.,  Liverpool.    Jan.  18. 

Close,  Josiah,  Worcester,  Glove  Manufactnrer. 
Bedford,  Gray's  Inn  Square ;  Beifford  ft  Co., 
Worcester.    Dec.  28. 

Collinson,  Henry,  and  William  Brown,  Oxford 
Street,  Upholstererr.  WkUmore,  Off.  Aas.; 
Allen  ft  Co.,  Carlisle  Street,  Soho.    Jan.  4. 

Davies,  David,  jun.,  Glaockywedog,  Llanidloes, 
Montgomery,  Flannel  Manufatiinrer.  Bigg, 
Southampton  Buildings;  Hayamrd,  Llanidloes. 
Jan.  IL 

Denniss,  John,  sen.,  and  John  Denniss,  Jan., 
Tooley  Street,  Surrey,  Linen  Drapers.  Lack' 
ingtan.  Off.  Ass.;  Messrs.  Sole,  Lothlmry. 
Jan.  14. 

Denyer,  John,  High  Street,  Sontbwark,  Tailor 
and  Draper.  Pennell,  Off.  Ass..;  t^mUUm^  Ely 
Plaee.    Dec  21. 

Dod,  Charles,  and  Henry  Bent,  Richca  Conrt, 
Lime  Street,  London,  Ship  Brokers.  Joknaon, 
Off.  Ass.;  Tonne,  William  Street,  Belgrare 
Square.    Jan.  21.. 

Durrant,  William.  Soutbwick  and  Brighton,  Sus- 
sex, Wharfinger  and  Coal  MerchaOL  Bennett^ 
Brighton;  Rickardt  ft  Co.,  Uncola'a  Inn 
Fields.    Jan.  7. 

Edgell,  Richard,  Long  Ashton,  Somerset,  Inn- 
keeper and  Victualler.  Short,  Bristol ;  Haii, 
Bristol ;  Clarke  ft  Co.,  Lincoln's  Inn  Fields. 
Dec.  21. 

Ellison,  John,  Leeds,  York,  Nail  MannCsctorer. 
Messrs.  Buihworth^  Staple  Inn  ;  BaUle,  Selby- 
Jan.  14. 

Engltsb,  Charles  Garrard,  formerly  of  the  Royal 
Hotel,  St.  James's  Street,  Pall  Mall,  Hatel 
Keeper,,  and  late  of  York  Place,  Vanxhail 
Bridge  Road,  Pimlico.  Graham,  Off.  Aas.; 
muhen,  Bedford  Square.       .18. 

Evans,  Edward,  and  Andrew  Evans,  Birmingham, 
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Warvick.  Pffnlcn  aad  Qiaxien.    Fmrker  A 

Go.»  New  Botwdi  Conrt ;  //crritM,  Birming- 

bam.    4aD.  14. 
EiftaBt  Gbarka  Samwel,  Combill,  London,  and  of 

Weatcfloft  Place*  Haamacamilb,  Middlesex, 

Master  Mariner  and  Merchant.    PtamU,  Off. 

A».(  lamrmmt§  &  Co.,  Bucklerabocy.  Jan.  21. 
Fiiher.  Jobn«  and  EUaabeik  Piaher,  formerly  of 

Wigan,  but  now  of  MeghtiU,  Lancaater,  Wine 

and  Spirit  Mercbanla.      Carter f  Liverpool; 

Sktrpe  A  Co.»  Bedford  Row.    Dec.  31. 
Pord,  Thomas  Henry,  Rocbford,  Essex,  Vtctualler. 

Wood  &  Co..  Corbet    Conrt,    Gracecburcb 

Street  $  Womi,  Rochford.    Jan.  4. 
Ford,  Jamea,  Briatol,  Cooper  and  Warebooseman. 

WkUo  A  Co«,  Bedford  Row ;  Messrs.  Bewm, 

BfftetAL.     Dseu  24 
Fotbergill,Mark»  and*  Michael  Potheiftll,  Upper 

Thamea  Street,  London,  Drysaltera.  Edwanb^ 

Off.  Asa. ;  Cmittm^  Ely  Place.    Jan.  21. 
Fowkea,  Jobn,  Beeston,  Noningbam,  Grocer  and 

Draper.    Jmtu  ft  Co.,  John  Street,  Bedford 

Row;  BrMtme^  Nottingham.    Dee.  24. 
Gardiner,  Joel,  Bnatol,  Brewer.  Gimg«U,He9hnry ; 

MerttHih  &  Co.,  Lincoln's  Inn.     Dec.  28. 
Gihh,  WiHiam,  Alnwiek,  NortbnmberUnd,  Cur- 
rier.   Spem  it  Co.,  Alnwick  ;  JDMnn  &  Co., 

Raymond  Buildings,    Jan.  4. 
Gidden,  Tbomaa,  Farringdon,  Berks,  Victualler. 

BnmseoaJ>9  Wine  Office  Court,  Fleet  Street. 

Jan.  18. 
OiUard,  George,  Plynoutb,  Devon,  Tea  Dealer 

and  Grocer.  Pattern^  Hatton  Garden.    Jan.  4. 
Goodwin,  William,  Dronfield,  Derby,  Maltster  and 

Beerhouae  Keeper.   BickmeilA.  Co.,  Lincoln's 

Inn  Relda ;  J^rakbk^  Chesterfield.    Dee.  31. 
Goodwin,  James,  Bishop's  Stortlbrd,    Hertford, 

Innkeeper.     ^Ikiger^  Off.  Ass.  {  #Vy  ft  Co., 

Chaapslde.    Jan.  11. 
Green »   Geoiige,    Manchester,    Engineer.      Todd, 

Maneheater ;  Vmttnt  ft  Co.  Temple.   Dec.  2T« 
Greenlees,  James,  Friday  Street,  Cheapaide,  Shawl 

Warehonaeman.    Otmn^  Off.  Ass.  \  JBorrodaiie, 

King's  Arms  Yard,  Coleman  StreeL   Dec.  21. 
Hnll,  Jobn  Ednrand,  and  Henry  Toone^  Notling- 

ham.  Lace  Manufaetnrers.    Y^iap^Fnnklrtirt 

inn  ;  Messrs.  Phtwom^  Nottfaigham.    Jan.  18. 
Harrison y  Stephen   Winn,  Bristol,  Builder  and 

Maaon.    WeyvMuih  ft  Co..  Cateaton  Street, 

London  ;  HaberfUld,  Brisrol.    Dec.  21. 
Hartley,  Francis  Mniliaro,  Halifax,  York,  Chemist 

and  Dmggisti  HUehin  ft  Co.,  Halifax  ;  Jaynef 

ft  Co.,  Ely  Place.    Jan.  18. 
H^n,  Cbarles,  Mancheater,  Cotton  and  Fustian 

Manufacturer.      Ahhott^  Off.  Ass.;   Messrs. 

Bamett,  Manchester.    Dec  31. 
Horanaill,  William,  Dover,  Kent,  Carpenter  and 

Joiner.     Ketmeit,  Dovor;    Hawkhu  ft  Co., 

New  Boswell  Court.    Dec.  24. 
How&rth.  George,  late  of  Halifax,  York,  now  of 

Todmorden»  Lancaater,  Cam  Dealer,     ilail^ 

Moorgate  Street,  London ;  Leadbeatter,  Mir- 

field,  n'ear  Dewsbnry.    Jan.  11. 
Bamfrey,  Thomaa,  jun.,  Great  Stanmore,  Mid- 

dkaex.  Bricklayer  and  Builder.     Green,  Off. 

Ass  ;  miUamSf  Alfred  Place,  Bedford  Square. 

Dec.  SI. 
Kilchaoer,   Thomaa,   Arundel  Street,   Coventry 

Street,  Engraver  and  JewelUr.    Belcher,  Off. 

Asa. ;  Pike,  Old  Burlington  Street    Jan.  11. 
Lnoe,  Joaepb,  sen.,  Stockport,.  Chester,  Cotton 

Maanfactnrer.     Coppoek  ft  Co.,  Stockport; 

Coppock,  Cleveland  Row,  St.  James's.  Jan.  14. 
Lee,  Tottenham,  Wakcfidd,  York,  Worsted  Yam 


Manufacturer.     RmpUp  ft  Ca,  Manchester  i 

Sharp.  Staple  Inn.     Dec.  2 1 . 
Leicester,    Peter,    Longsight,    near  Manchester, 

Slate     Merchant.      CotteriU.    Throgmorton 

Street;  fUitkef  ft  Co.,  Uvctpool.   Jan.  21. 
Lines,  Augustus.    Itongate   Wharf,    Faddington, 

Middlesex,  Hay  Salesman.    GMiow,  Off.  Asa. ; 

OrafAiMt,  Castle  Street,  Holhoro.    Dee.  21. 
Lock.    James,   Northampton,   Tea   Dealer   and 

Draper.    Cs///m,  Ely  Place.    Dec  SI. 
Luseombe,  John,  Plymouth,  hmI  of  Stoneboose, 

Devon,  Maltster.    Bartrmm  ft  Co.,  Bishops- 
gate  Street  Within ;  Were,  Plymontb.   Jan.  4. 
Maidlow,  Jobn,  Fetter  Lane,  London,  Builder. 

WkUmmre,  Off.  Aaa.;  Rhodee  ft  Co.,  Chancery 

Lane.    Jan.  21. 
Marshall,  Michael,  Chew  Magna,  Somerset,  Money 

Scrivener.    Messrs.  Hiii/ao/,  Temple ;  JDosfo 

ft  Co.,  Wells.    Dee.  28. 
Moore,  Samuel,  King  Willuun  Street,  London 

Bridge,  London,  Draper.     Green,  Off.  Aas. ; 

BUHmg,  King  Street,  Cbeapside.    Jan.  1 1. 
Keedham,  Joarph  Smith,  formerly  of  Hinckley, 

Leicester,    n«vw    of  UUesthorpe,    Lctcsater, 

Banker,  Brewer,  Coal  and  Tiasber  Merchant 

GreJumiy  Off.   Asa.;   Kem^endt,  Hinckley. 

Jan.  21. 
Kewalead,  John,   and   Joseph  Hextnll,    Regent 

Street,  Locemeo.    PmmeU,  Off.  Ass. ;  Reed  ft 

CoH  Friday  Street,  Cheapdde.    Dec.  31. 
Nicholls,  William,  Adams  Mews,  Edgware  Road, 

Livery  Stable  Keeper.     OnsAam,  Off.  Ass. ; 

Omdeden  ft  Co.,  Ponivars  Ian.    Jan.  11. 
Nicholaon,  WilHam,  Leeds.  York,  Banker.     Em- 

meti  ft  Co.,  lUoomabnry  Sqaaie;   Creeweil, 

Manchester.    Dec.  21. 
Noora,  George.  Red  Lion  Square,  Importer  of 

Foreign  Gooda.      Greem^    Off.   Aas.;   Spyer. 

Broad  Street  Boildinga.    Jan.  14. 
Nurscy,  Richard,  Whitehall  Place,  Kentish  Town, 

Talhm  Chandler.    Oroem^  Off.  Asn. ;  atmrOng, 

Leicester  Sqture.    Jna  21. 
Paffcea,  Mary,  Golden  Square,   Printseller   and 

PMUaher.      Gromm.  Off.  Asa.;    Pmrker,  St 

Paura;Cbnrcbyanl«    Jan  7. 
PhilKps,  Ann,  and  James  Phillips,  Wbitechapel 

Road,  Window  Glass  CnUers  and  Sellen,  and 

Lead  Merefaanls.    Green,  0(L  Ass. ;  Umdgraony 

ManaeR  Strtet,  Goodman's  Fields.    Deo.  24. 
Ponten,  Willkm    Elton,  Ludgata  Htllv  London, 

Chemist  and  Druggist.    JBdtoarde,  Off.  Ass.; 

PareoHs,    Temple    Chambers,    Fleet    Street. 

Dee.  31. 
pDvey,  William,  Asbton*nnder*Lyne,  Lancaster, 

Grocer  and  Tea  Dealer,  Whiieanuth  and  Gas 

Fitter.    Cfar4eft  Co.,  Uncobi*s  Inn  Fielda; 

iflgginhoMom,  Ashton-nn  !er*Lyne.  Jan.  14. 
Procter,  Amos,  and   Robert  Procter,  Kingston- 

upon-Hull,  Coach  Proprietors.     BeU  ft  Co., 

Row  Church  Yard;    Temnep  ft    Co.,   Hull. 

Dec.  28. 
Richards,  Robert,  Jaaie8Briant,and  Jamea  Coker, 

Sbadwcll,  Mid«Uesex,  Rope  Makers.    Gibeon. 

Off.    Asa.;     P$he,    Old    Burlington   Street 

Dee.  24. 
Robberds,  Jonas  Henry,  Norwich,  and  Starling 

Day,  of  Southtowo,  otherwise  Little    Yar- 
mouth, Suffolk,  and  both  of  them  of  Tkrer- 

ham,  Norfolk,  Paper  Makers.    Foeier  ft  Co., 

Norwich;    Sharpe    ft    Co.,    Bedford    Row. 

Jan. 18. 
Roberts,    William,    Rawmavsh,    York,    Grocer 

Wtgteeworlh  ft  Co.,  Gray's  Inn;  SicMton, 

Wath,  near  Rotherham.    J  an.  1 1  • 
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Robottom,  Charles,  Holbom  Hill,  TATera  Keeper. 
Edwards,  Off.  Ass.;  Wartiers,  CuUe  Street, 
Holbom.    Dec.  24. 

Sandenon,  Charles,  Sheffield,  York,  File  and  Fork 
Manofacturer.  Rodgert^  King  Street,  Cheap- 
aide:  FicAcTi  ft  Co.,  Sheffield.    Jan.  21. 

Schenck,  Johann  Jacob,  Addle  Street,  London, 
Merchant.  Oibsan,  Off.  Asa. ;  jfusten  &  Co., 
Raymond  Buildings,  Giay's  Inn ;  Perry  &  Co,  ^ 
Nottingham.    Jan.  4. 

Soott,  Joseph,  and  Henry  Coker,  Wood  Street, 
Cbeapside,  London,  Woollen  Warshonsemen. 
Whiimpre,  Off.  Asa.;  Ttmer  ft  Co.,  Baaing 
Lane.    Jan.  21. 

Shand,  John,  Liverpool,  Victualler*  Ncrrit  ft  Co., 
BartleU's  Buildings;  TViilnin,  Liverpool. 
Jan.  7. 

Shsngler,  Samuel,  and  Sylranus  Thomas  James, 
Liverpool,  Linen  Drapers  and  Silk  Mercera. 
Booker,  Liverpool ;  Hoime  ft  Co.,  New  Ion. 
Dec.  31. 

Shingler,  Samuel.  Liverpool,  Unen  Draper.  Sale, 
ft  Co.,  Nf ancheater ;  Messrs.  Bajtier,  Lincoln's 
Inn  Fields.    Dec.  28. 

Smith,  Thomaa,  Fore  Street,  Cripplegate,  Wine 
Merchant.  Laekingiem^  Off.  Ass.;  Beiriktt, 
Bank  Street,  Regent  Street.    Dec.  21. 

Smith,  Dyer  Berry,  and  Joseph  Wheeler  Smith, 
Alton,  Stafford,  Paper  Manufacturera.  Ckt^ 
Urn,  Gray's  Inn  Square;  Harriun^  Birming- 
ham.   Jan.  11. 

Spoor,  Amor,  sen.,  and  Amor  Spoor,  jun.,  New- 
castle-upon-Tyne, Builders,  Joiners,  and 
Cabinet  Makers.  Hoyle,  Newcastle-upon- 
Tyne;  Shield  ft  Co.,  Queen  Street,  Cheapslde. 
Jan.  14. 

Stephens,  John,  Menheniot,  Cornwall,  Iron- 
founder.  ^MiT,  Lombard  Street;  Zjoehyer 
ft  Co.,  Plymouth.    Jan.  II. 

Stevena,  John,  James  Street,  Limehouse,  Middle- 
sex, Brick  Maker.  Grooai.Off.Aaa.;  T\u:ker, 
Bank  Chambers,  Lothbury.    Dec.  28. 

Stevens,  John,  and  Robert  Horatio  William  Dmm- 
mond,  Rhodeswell  Wharf,  Mile  End,  Middle- 
sex, Road  Contractors  and  Carmen.  O^oom, 
Off.  Ass.;  BTLeod  ft  Co.,  Billiter  Sftreet. 
Dec  31. 

Stevenson,  David,  sen.,  Compton  Street,  Bruns- 
wick Square,  Middlesex,  Patent  Safety  Paper 
Maker,  and  Wholesale  SUtioner.  Qibian, 
Off.  Ass. ;  BurreU  ft  Co.,  White  Hart  Court, 
Lombard  Street    Jan.  1 1. 

Strachan,  Arthur,  Friday  Street,  London,  Ware- 
houseman.  Jokntom,  Off.  Ass. ;  Messrs.  Oole, 
Lime  Street.    Jan.  11. 

Swift,  William,  Manchester,  Mercer  and  Draper. 
Messrs.  Baxter,  Lincoln's  Inn  Fields;  Sale 
ft  Co.,  Manchester.    Jan.  4. 

Swift,  George,  Manchester,  Tailor  and  Draper. 
rbteemi  ft  Co.,  Temple ;  Simptem,  Maneheater. 
Jan.  7. 

Sunderland,  Henry,  and  Geoige  Wrigge,  Hudders- 
field,  York,  and  SUinland,  Halifax,  York, 
Dealera  in  Cotton  Warps.  Lever,  King's 
Road,  Bedford  Row;  Barker  ft  Co.,  Hndden- 
field.    Jan.  18. 

Swift,  William,  Maneheater,  Draper,  and  Robert 
Crampton,  of  the  same  place.  Draper,  (late  in 
partnership  with  the  said  William  Swift). 
fVilliM  ft  Co.,  Tokenhouse  Yard;  Barren 
ft  Co.,  Manchester.    Dec.  31. 

SutcUffe,  John,  Halfaz,  York,  Grocer.  Craaen 
ft  Co.,  Halifax ;  Wtgletworth  ft  Co.,  Gray's 
Inn.    Jan.  14. 

TarVottom,  Samuel,  late  of  Ueds,  York,  Chemist 


and  Druggist,  and  now  of  LIverpo6l,  Factor 
and  Merchant  /'IcUiejf,  Temple ;  ^tnrftCo., 
Leeds,    Jan.  7. 

Thompson,  John,  Blackburn,  Lancaster,  Power 
Loom  Cloth  Manufacturer.  FSddey,  Temple ; 
Emagtharpe,  Blackburn.    Dec.  31 . 

Tugwell,  Humphrey,  Fawiey,  Southampton,  Far- 
mer and  Cattle  Dealer.  Walker,  Soutbamp« 
ton  Street,  Bloomsbury;  Deaeem  ft  Co., 
Southampton.    Jan.  14. 

Turner,  Richard.  Northampton,  Shoe  Manufac- 
turer. Hetutium,  Northampton ;  TWiurft  Co., 
Basing  Lane,  London.    Jan.  11. 

Ward,  Benjamin,  late  of  Newcastle-upon-Tyne, 
Northumberland,  now  of  Charlotte  Terrace, 
New  Cut,  Lambeth,  Surrey,  Boot  and  Shoe 
Manufacturer.  AUager,  Off.  Ass.  ;  M'lhtg^ 
Castle  Street,  Holborn.    Jan.  14. 

Weigall,  Charlea  Harvey,  Conduit  Street,  Regent 
Street,  TaUor.  T\arqtumd,  OS,  Ass. ;  PiAe, 
Old  Burlington  Street    Dee.  31. 

West,  Frederick  Thomaa,  Commercial  Road,  Lnm- 
heth,  Surrey,  Coal  Merchant  Lucldmgtem^ 
Off.  Ass.!  Stewm  ft  Co.,  Queen  Street, 
Cbeapside.    Dec.  24. 

Whitney,  Elliott,  Liverpool,  Soap  Boiler.  Booker, 
Liverpool ;  Holme  ft  Co.,  New  Ion.    Dec.  28. 

Wilcock,  Robert,  Lower  Allethwaite,  Cartmel, 
Lancaster,  Banker.  ^oAiuoii  ft  Co.,  Temple ; 
HUckeock,  Maneheater.    Jan.  14. 

Williams,  William,  Cowarne  Court,  Cownme, 
Hertford,  Com  Dealer  and  Cattle  Dealer. 
Clarke  ft  Co.,  Lincoln's  Inn  Fields  {  iSecev, 
Ledbury.    Jan.  4. 

Williams,  William,  Bristol,  Builder  and  Maaon. 
Clarke  ft  Co.,  Lincoln's  Inn  Fields ;  SmUh^ 
Bristol.    Jan.  7. 

Wood,^  Thomas,  jun.,  Saddleworth,  York,  Mer- 
chant. Fiddevf  Temple ;  JSarr  ft  Co.,  Leeds. 
Jan.  7. 

Yewens,  William,  Ute  of  Pinner's  Hall,  Old  Broad 
Street,  London,  now  of  Oonlden  Temoe, 
Barnsbury  Road,  Middlesex,  Scrivener,  BiU 
Broker  and  Wine  Merchant    Dec.  21. 

Young,  William,  Milford  Nursery,  near  Godal- 
ming,  Surrey,  Nurseryman  and  Seedaman« 
Lackimgtim^  on.  Ass.;  BolUm  ft  Co.,  Austin 
Friars. 


PJRICBS  OF  STOCKS. 


Moitday  2Atk  Jamarf,  1842. 
3  per  Cent  Reduced      ------   89J«| 

3  per  Cent  Consols  Annuities  -  -  89|aia{ 
3i  per  Cent  Reduced  Annuities  -  S^dlafarf 
New  3|  per  Cent  Annuities  -  -  -  98fitJ«f 
Long  Annuities,  expire  5th  Jan.  I860  -  12|  « -H> 
Annuitiea  for  SO  yrs,  exp.  5th  Jan.  IBfiO  SV*  t 
India  Bonda  3i  per  Cent  -  -  -  -  I3#.  pn. 
Bank  Stock  for  Account  24th  Feb.  -  -  -  1S8§ 
3perC.  Cons,  for  Account  24th  Feb.  -  -  8di 
Exchequer  Bills  lQ00l.a2id.  \9s. a  17«.«  19«. al7#. 

Ditto  500/.    do.    19«.al7«.«)9r.al7». 

Ditto  Small  do.  19».  a  17«.  a  19«. 
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SATURDAY,  FEBRUARY  5,  1842, 


'     '       •*  Q°o<l  magis  ad  Nos 

Pertinet,  et  nescire  malum  est,  agitamiu. 


HORAT. 


KEFORM  IN  CHANCERY. 
No.  I. 

Wb  have  commenced  from  time  to  time 
Tarious  series  of  articles  on  the  subject  of 
Chancery  Reform.  We  lay  claim  to  the 
merit  of  colistantly  keeping  public  and  pro- 
fessional attention  alive  to  the  subject,  and 
we  have  all  along  in^sted  that  a  large  mea- 
sure of  reform  vras  necessary.  We  now 
resume  the  subject,  with  the  intention  of 
reviewing  its  prominent  points  and  present 
position,  with  feelings  of  the  highest  satis- 
faction. A  great  deal  that  wehave  con- 
tended for  has  dready  been  accomplished : 
the  power  to  accomplish  a  great  deal  more 
has  been  ^ven ;  and  the  wUl  to  accomplish 
it,  we  vcrUy  believe,  exists.  We  have  now 
no  up-hill  fight  to  make :  we  have  only  to 
shew  that  a  reform  is  really  called  for,  and 
it  will  be  made.  To  those  who  remember 
the  old  times,  this  is  indeed  encouraging. 
Principles  now  fully  admitted,  were  then  re- 
garded with  horror :  to  attempt  to  shew  that 
the  Court  of  Chancery  was  defective  was 
held  to  be  an  attack  on  the  constitution ;  to 
«ay  that  there  was  great  delay  in  the  hear- 
ing of  cafues  was  considered  a  kind  of  con- 
structive treason ;  to  hint  that  the  Master's 
Office  was  imperfect,  was  considered  an 
attack  on  the  privileges  of  the  Crown ;  and 
to  say  that  alt  the  Six  Clerks  were  not 
absolutely  essential,  was  to  throw  discredit 
on  one  of  the  most  venerable  institutions  of 
the  country.  (Our  younger  readers  may 
hardly  credit  this,  but  it  was  so)^.  But  all 
this  is  now,  we  are  thankful  to  say,  entirely 
changed.  It  is  admitted  on  all  hands,  that 
the  Court  of  Chancery  is  very  defective  in- 
deed, and  that  scarcely  any  part  of  its  pro- 
cedure is  sound.  So  far  from  denyiug  that 
there  is  great  delay  in  the  hearing  of  causes, 
two   new  Judges  have  been  appointed  to 
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dispose  of  the  enormous  arrear  and  to  kee>p 
it  down  for  the  future ;  and  the  principle 
has  been  admitted  that  more  shall  be  ap- 
pointed if  necessary.  Nobody  now  ventures 
to  assert,  not  even  the  Masters  themselves, 
that  their  office  has  any  perfection  in  it; 
and  the  Six  Clerks  have  been  reduced  to 
five,  and  the  <Sixty  Clerks  have  hauled  down 
their  colours,  and  struck.  So  far,  thea, 
from  there  being  any  longer  anything 
sacred  in  the  diaracter  of  the  Court  of 
Chancery,  it  is  now  admitted  that  this 
Court  is,  as  now  administered,  an  engine 
of  great  injustice ;  that  equitable  principles 
are  sound,  but  that  the  mode  in  which  they 
are  worked  out  for  the  suitor  is  fraught 
with  unnecessary  delay  and  expense.  Nei- 
ther is  it  disputed  by  the  Heads  of  the 
Court,  post  penultimate,  penultimate,  pre« 
sent,  and  we  will  venture  to  say,  future ; 
that  what  has  already  been  done  is  only  a 
small  part,  in  comparison  with  what  re- 
mains to  do.  We  propose,  therefore,  in 
this  series  of  articles  to  consider  what 
must,  in  our  opinion,  still  be  done,  to  ren- 
der the  Court  adapted  to  serve  the  ends 
designed  by  its  establishment  as  the  great 
Court  of  Equity  of  this  country. 

We  have  always  divided  this  subject  into 
four  great  heads.  1.  The  proceedings  in  a 
cause  preparatory  to  the  hearing  of  causes. 
2.  The  hearing.  S.  The  proceedings  in  a 
cause  subsequent  to  hearing,  and  4.  The 
appellate  jurisdiction. 

The  grievances  attending  the  hearing  of 
causes,  the  secondhehd^  we  are  hnppy  to  say, 
are  now  fast  disappearing.  The  accession 
of  judicial  strength  and  labour,  also  let  us 
say  the  ability,  of  the  new  judges,  will  soon 
leave  the  suitor  little  to  complain  as  to  this 
stage  of  a  cause.  We  have  no  doubt  that 
causes  will  be  duly  heard  when  set  down 
for  hearing,  and  heard  al90  in  a  manner 
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satisfactory  to  the  suitor.  But  all  the  other 
heads  remain  at  the  present  moment  in  an 
unsettled  state.  The  proceedings  prepara- 
tory to  the  hearing,  and  the  proceedings 
subsequent  to  tlie  hearing,  the  practice,  the- 
pleading?,  the  mode  of  taking  evidence,  and 
more  especially  the  masters'  office, —dl  these 
require  great  alterations ;  but  we  are  happy 
to  say,  there  is  great  hope  that  a  real  re- 
form will  reach  even  these.  The  enquiry 
that  is  now  going  on,  at  the  request  of  the 
Lord  Chancellor,  embraces  all  these  points, 
and  until  we  are  in  possession  of  the  result, 
it  would  be  premature  to  go  farther  into 
this  part  of  the  subject.  We  would  only 
say  that  in  our  opinion  the  reforms  already 
recommended  in  this  work,*  more  espe- 
cially in  the  masters'  office,  should  at  any 
rate  receive  a  triaL 

But  there  is  one  head  of  this  subject,  the 
fourth,  the  appellate  jurisdiction  of  the 
Court  of  Chancery,  which,  so  ftur  as  we 
know,  is  as  yet  untouched  even  by  enquiry  ; 
and  it  is  to  this  part  of  the  subject,  there- 
fore, to  which  we  wish  to  call  attention ; 
as  it  particularly  concerns  the  Court  of 
Chancery. 

The  necessary  reforms  we  con.  in  the 
present  article,  only  glance  at.  We  think 
that  there  should  be  but  one  great  court  of 
appeal  in  the  country,  which  should  be  the 
House  of  Lords ;  that  this  court  should  sit, 
not  only  in  the  parliamentary  session,  but 
during  the  whole  legal  year;  that  to  it 
should  be  referred  all  the  judicial  business 
'  of  the  Privy  Council,  now  heard  by  the  Ju* 
dieial  Committee ;  that  the  Lord  Chancellor 
should  preside  in  the  Court,  assisted  by  the 
other  peers  who  have  held  judicial  situa- 
tions; thfat  to  enable  the  Lord  Chancellor 
to  discharge  the  increased  duties  thus  im- 
posed on  him,  he  should  be  withdrawn 
wholly  from  the  Court  of  Chancery ;  and 
thnt  his  place  there  should  be  supplied  by 
a  permanent  judge,  w4io  should  not  be  de- 
pendent on  the  change  of  ministers ;  that 
to  render  this  great  appellate  court  more 
easy  of  access,  the  fees  and  expences  attend- 
ing an  appeal  to  the  House  of  Lords  should 
bo  reduced ;  and  that  such  other  alterations 
should  be  made  in  the  practice  of  the  House 
of  Lords  as  to  facilitate  the  hearing  and 
dispatch  of  business. 

All  these  changes  have  been  repeatedly 
urged  in  these  pages ;  but  we  have  thought 
this  a  fitting  occasion  for  re-opening  the  sub- 
ject ;  we  shall  proceed  to  state  the  reasons 
for  them  as  opportunity  offers. 


•  See  a  series  of  letters  to  the  Editor*  in 
vol.  21. 


NOTES  ON  RECENT  STATUTES. 

9  Qeo.  4,  c.  14. 
Bt  stst.  9  Geo.  4,  c.  14,  s.  1,  it  is  enacted  that 
no  acknowledgment  or  promise  by  words  only 
shall  take  a  case  out  of  the  Statute  of  Lhnita- 
ttont,  unless  the  acknowledgment  or  promise 
shall  be  in  writing,  and  /'  signed  "  by  the  party 
chargeable.  A  verbal  atknowledgment  of  part 
of  a  debt  is  insufficient,  ff^iilis  v.  Newham, 
3Yo.  &  Jer.  619;  recognized  in  fFaters  r. 
Tompkins,  2  C.  M.  &  R.  7'2S.  When  written 
words  are  required  by  the  statute,  it  would 
seem  that  the?  roust  also  be  mgned  words.  Per 
Patieitm,  J.,  4  Per.  &  D.  206.  And  it  has  re- 
centlv  been  held,  on  the  authority  of  fFUlie  v. 
Newham,  that  an  acknowledflrment  of  part 
payment  by  a  defendant,  to  take  a  case  cot  of 
the  Statute  of  Limitations,  under  9  Greo.  4, 
c.  14,  i.  1,  roust  not  only  be  in  writing,  but 
be  signed  by  him.  "  I  confess,"  said  Lord 
Denman,  C.  J*,  "  that  if  I  had  to  construe 
the  stotote  without  reference  to  cases  already 
decided,  I  shottld  have  thought  payment  and 
aeknowledgmeni  was  to  be  Hvaiod  as  two 
things  eniirely  different,  and  that  payment 
might  he  proved  by  any  evidence  that  would 
have  been  sufficient  before  tbe  statute ;  con- 
sequently, that  if  proved  by  acknowledgment, 
the  acknowledgment  need  not  be  in  writing, 
or  if  in  writiujf,  signed.  But  the  cases  In  the 
Exchequer  pnt  a  different  construction  upon 
tbe  act.  Tills  case  must  be  governed  by  chem, 
and  1  yield  to  them  without  reluctance;  for 
no  douht  if  the  point  bad  occurred  to  the 
franiers  of  the  act,  they  would  have  provided 
for  it  in  conformity  with  those  authorities, 
which  clearly  advance  the  policy  of  the  act.*' 
Bttylep  V.  Jkhton,  A  Pen  &  Dav.  204. 


2  &  3  Vict.  c.  29. 

Wb  have  in  recent  numbers  eollected  the 
several  cases  which  have  been  decided  oo 
the  construction  of  stat.  2  &  3  Vict.  c.  29. 
(See  r/n/^,  pp.  225,  260,  and  340.)  These  cased 
have  chiefly  turned  on  the  point  ivhether  the 
statute  was  or  was  not  retrospective,  and  we 
now  add  the  following  case  as  to  the  same 
point  We  have  already  cited  the  cases  of 
Luchin  v.  Simpson  and  iioore  v.  PhilH^  at 
some  length.  We  now  add  what,  was  said  by 
iMr.  Justice  Crou  as  to  this  point: — ''The 
point  reserved  as  to  the  lien  has  been  decided 
by  the  Court  of  Exchequer  in  the  case  of 
Monre  V.  PhiUipt  (9  Dowl.  294),  of  which  1 
have  a  note,  and  the  circumstances  of  which 
resemble  those  of  Luckin  v.  Simpson.  On  this 
account,  the  Judges  who  decided  the  latter 
case  were  consulted  before  judgment  in  Moore 
V.  Phillips  was  given,  and  tbe  Lord  Chief  Baron 
then  expressed  liimscif  in  the  following  terms : 
'  In  this  case  wc  retain  the  opinion  that  we 
formerly  expressed,  namely,  that  this  act  has 
not  a  retrospective  operation  where  the  title  of 
the  assignees  has  vested  before  the  act  passed. 
Luckin  v.  Simpson  certainly  appears  to  have 
been  a  case  in  which  the  assignees  were  ap« 
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pointed  before  the  passing  of  the  act ;  bat  the 
Judges  of  the  Court  of  Commou  Pleas  say 
that  if  their  attention  had  been  particularly 
called  to  that  fact,  they  should  have  consi- 
dered that  the  Tested  rij^hts  of  the  assignees 
ought  not  to  be  injured  by  the  act  of  parlia- 
meat/  This  decision  is  binding  on  the  Court, 
and  therefore  the  petition  must  be  dismissed '" 
Expnrie  f^arnhk,  I  Mont.  D.  &  De  G.  514. 
The  opinions  of  all  the  Courts  on  this  point, 
although  recently  somewhat  conflicting,  seem 
to  be  agreed. 

Where  an  execution  by  fieri  fucm  on  a 
judgment  on  a  warrant  of  attorney  (not  given 
by  waj  of  fraudulent  preference)  was  executed 
by  seiiure*  after  a  secret  act  of  bankruptcy, 
but  not  completed  by  sale  of  the  goods  seized 
before  the  issuing  of  the  fiat,  which  %vas  sub- 
sequeiit  to  the  passing  of  the  2  &  3  Vict.  c.  29, 
and  it  was  heldthat  the  execution  creditor  was 
not  entitled  to  the  benefit  of  it  as  against  the 
assignees  of  the  bankrupt;  the  stotute  of  2&3 
Vict,  c.  29,  not  having  had  the  effect  of  render- 
ing v^id  a«ch  executions,  so  as  to  entitle  the 
execution  plaintiff  to  the  benefit  of  them  as 
against  the  assignees;  nor  repealed  the  lOStb 
section  of  6  Geo.  4,  c.  16.  fFhiimore  v.  A?- 
hertwn,  8  M.  &  W.  463;  S.  C.  23  L.  O.  95. 


NOTICES  OF  NEW  BOOKS. 

The  BMgiisk  ComitUutiofi  (  a  popular  Com- 
memiary  on    tke  Contttilutional   Law  of 
Emglamd.  By  George  Bowyer,  M.A.,  Bar- 
rister at  Law.      I^ndon :  James  Bums, 
1 7.  Portman  Street.     1 84 1 . 
Hayino  r^eatedly  stated  our  opinion  of  the 
several  methods  of  editing  the  Commen- 
taries of  Sir  William  Blaekstone,  we  deem 
it  uiineceaaary  again  to  enter  on  the  sub- 
ject.    We  are  bound,  however,  in  fairness 
to  allow  any  new  candidate  for  professional 
fame,  the  opportunity  of  stating  his  views. 
We,  there^re,  lay  before  our  readers  such 
extracts  from  the  preface  of  Mr.  Bowyer, 
as  will  enable  them  to  judge  of  his  claims 
to  their  attentioa.     His  object  has  been  to 
effiBct  an  improvement  in  editing  such  parts 
of  the  Conunentaries  as  bear  upon  the  Con- 
MtUmtionai  Law  of  Bngland.     He  says, 

**  The  great  changes  which  have  taken  place 
since  Blaekstone  wro>,  render  it  necessary 
that  the  works  of  that  illustrious  commentator 
should  be  read  with  the  notes  and  additions  of 
later  editors.  That  necessity  is  sufficiently 
shewn  by  the  favourable  manner  in  which  the 
recent  editions  of  the  commentaries  have  been 
received.  But  Blaekstone  does  not,  in  any 
form,  altogether  answer  the  purpose  for  which 
his  commentary  is  intended.  The  principal 
object  of  that  writer  was  to  give  students  a 
knewledfQe  of  the  eatiee  civil  and  criminal 
iurispradence  of  the  countrjr;  the  constitutu>ttal 
Jaw,  forms  a  secondary  or  introductory  part  of 
his  work.    Thus  the  portion  of  hb  book  ex- 


clusively devoted  to  constitutional  law  is  umcs- 
sarily  incomplete  in  itself,  because  many  things 
are  either  entirely  omitted,  or  scattered  over 
other  parts  of  the  commentaries,  according  to 
the  nature  of  his  plan.  For  instance,  the  prac- 
tical results  of  the  responsibility  of  ministers  to 
parliament  are  imperfectly  sketched  out ;  and 
the  law  respecting  the  courts  of  justice,  though 
an  important  part  of  our  constitution,  is  neces- 
sarily reserved  for  the  third  and  fourth  books. 
For  these  reasons,  Blackstone's  Commentaries 
are  but  ill-adapted  to  the  purpose  of  those  who 
have  not  leisure  or  inelination  to  study  the  whole 
system  of  our  public  and  private  law,  yet  wish 
to  acquire,  within  a  comparatively  small  com- 
pass of  time,  a  knowledge  of  the  fundamental 
principles  and  more  iinnortant  details  of  the 
English  constitution.  That  class  of  readers  is 
very  important,  especially  at  the  present  time ; 
since  a  more  urgent  necessi^  never  existed  for 
placing  within  the  reach  of  all  persons  of  educa- 
tion that  knowledge  of  constitutional  principles 
without  which  no  honest  man  can  exercise 
political  functions  and  franchises  with  a  safe 
conscienee. 

"  Such  is  the  object  I  have  principally  had  in 
view. 

**  I  have  therefore  brought  together,  within 
a  single  volume  the  whole  substance  of  the  chap* 
ters  of  Blackstone's  first  book  relating  to  con- 
stitutional law,  and  also  those  parts  of  his  wri- 
tings bearing  directlv  on  the  same  subject^ 
which  lie  interspersea  in  his  third  and  fourth 
books.  I  have  added  all  the  new  law  under 
each  head,  and  many  things  which  Blaekstone 
has  either  only  hinted  at  or  omitted  altogether; 
The  reader  will  also  find  in  their  proper 
places,  the  more  valuable  theories  of  De  Lolme, 
and  a  good  deal  of  important  matter  from 
various  other  sources.** 

Mr.  Bowyer  has  treated  fully  of  the  clergy 
and  ecclesiastical  mattere,  and  in  explana- 
tion of  this  part  of  his  labours,  he  remarks, 

"  In  some  places  I  may  be  accused  of  deal- 
ing with  matters  appertaining  rather  to  divinity 
than  to  law  $  but  it  will  perhaps  appear,  on 
reflection,  that  this  was  necessary,  m  those 
particular  instances,  to  convey  a  correct  notion 
of  the  church  and  its  constitution.  For  how 
can  we  form  an  accurate  idea  of  the  connection 
between  Church  and  State  without  knowing 
something  of  the  intrinsic  nature  of  the  polity 
of  the  church  ?  If  the  Church  were  formed 
and  erected  by  the  State,  it  would  be  otherwise  ; 
but  the  Church  is  something  pre-existing,  and 
must  therefore  be  considered  in  itself  as  well 
as  in  alliance  witli  the  State. 

*'  And,  on  careful  consideration,  these  higher 
principles  will  be  found  far  more  compatible 
with  toleration  and  true  civil  and  religious 
liberty,  than  the  merely  political  and  worldly 
theory  of  Church  and  atate,  which  makes  the 
Church  rely  upon  penal  statutes  and  political 
disabilities,  instead  of  asserting  her  own  inde- 
pendauce  and  authority,  and  claiming  the  duty 
and  affectu>n  of  her  children  as  her  inheritance 
by  divine  right 

*'  it  must  be  admitted,  thal-a  Icgdibpok 
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wrUten  on  ecclesiastical  principles  is  somewhat, 
new.  and  may  perhaps  meet  with  serious  ob- 
jections on  the  part  of  those  who  are  averse 
from  any  thin&f  out  of  the  four  corners  of  a  re- 
cord, or  the  literal  construction  of  an  act  of 
parliament.  How  far  this  experiment  may 
prove  successful,  time  only  can  shew." 

As  a  further  example  of  the  style  of  our 
author,  superadded  to  the  preceding  ex- 
tracts, we  may  take  the  following : — 

"  ITiere  are  few  subjects  of  investigation 
bearing  on  the  temporal  welfare  of  man  more 
practically  important  than  those  laws  whereby 
the  l)enefitt  of  a  social  state,  and  the  security 
of  persons  and  their  rights,  are  established  and 
maintained. 

"  That  species  of  knowledge  would  be  valua- 
ble  even  under  a  despotism.  We  should  be 
desirous  of  knowing  the  principles  upon  which 
we  are  governed,  even  if  we  lived  under  the 
ttueontroulable  power  of  a  despotic  sovereign ; 
as  we  are  impelled  by  a  laudable  ambition  to 
inquire  into  the  laws  by  which  nature  is  regula- 
ten,  though  we  feel  our  inability  to  influence 
their  action  even  in  the  slightest  degree. 

"  But,  under  the  form  of  government  estab- 
lished in  this  coimtry,  there  are  further  reasons 
which  render  it  highly  blameable  in  any  Eng- 
lishman to  neglect  obtaining  a  knowledge  of 
the  constitution  of  his  country.  We  all  enjoy 
or,  at  least,  we  all  either  actually  hold,  or  are 
qualified  by  the  law  to  obtain,  certain  privileges 
and  franchbes,  which,  in  fact,  invest  thepos* 
tessor  with  a  portion  of  the  power  whereby  the 
British  empire  may  l)e  ruled  either  for  tlie 
advantage  or  to  the  detriment  of  that  great 
body  politic.  The  moral  and  religous  respon- 
sibility of  the  man  who  votes  on  the  hustings, 
or  even  asks  his  neighbour  to  vote,  or  exercises 
the  smallest  public  function,  is,  indeed,  no  less 
real  and  stringent  than  that  of  the  highest 
ministers  of  the  crown.  The  welfare  of  every 
free  state  depends,  in  a  very  great  measure, 
upon  the  honest  and  prudent  exercise  of  the 
francliises  entrusted  by  the  law  to  the  mass  of 
private  citizens.  It  must  frequently  happen 
that  the  greatest  questions,  involving  most  of 
important  interests,  and  even  the  welfare  of 
the  whole  empire,  are  practically  decided  by 
votes  given  at  elections.  On  those  votes  always 
depends  the  questions,  by  what  men  the  empire 
shall  be  governed^  How,  indeed,  can  honest 
men  be  placed  in  the  high  offices  of  the  state, 
unless  the  mass  of  the  community  possess- 
ing political  power  exercise  it  in  favour  of 
pnnciples  on  which  such  men  can  consistently 
govern  ?  How  can  those  who  govern  do  so  in 
a  manner  consistent  with  the  honour  and  safety 
of  the  kingdom,  if  they  have  not  the  support  of 
the  mass  of  her  majesty's  subjects,  who  are 
entrusted  with  the  parliamentary  and  municipal 
francliise  and  other  public  privileges  I  How 
can  the  wisest  of  men  govern  wisely,  if  the  great 
body  of  the  community,  or  any  large  portion 
of  it,  clioose,  through  ignorance,  perverseness, 
or  factiousness,  to  mterfere  with  the  delibera- 
tions of  those  in  whom  tlie  constitution  has 
vcbted  the  power  to  decide  on  matters  of  state. 


— thus  confounding  the  right  of  petitioning 
with  that  of  legislating;  or  to  urge  the  adopt- 
tion  of  extreme  or  dangerous  measures,  placing 
men  deficient  in  prudence  or  information  in 
the  House  of  Commons,  and  in  oflices  of 
municipal  trust  and  influence. 

**  These  very  slight  and  superficial  consider- 
ations are  sufficient  to  convince  any  man  of 
good  sense,  that  it  is  necessary  for  the  welfare 
of  the  commonwealth^  that  aU  classes  of  the 
community  should  act  with  the  utmost  caution 
in  the  discharge  of  their  public  duties  as  sub- 
jects of  the  Prltish  crown. 

•*  IJow  important  is  it,  then,  that  we  should 
all  know  something  concerning  the  principles 
of  that  constitution  in  the  administration  of 
which  we  are  all  so  much  concerned  !  How 
necessary  is  it  for  every  man,  who  wishes  to 
exercise  his  privileges  as  a  British  subject 
with  a  safe  conscience,  to  be  acquunted  with 
the  constitution,  for  the  welfare  and  good  ad- 
ministration of  which  he,  to  the  extent  of  his 
power  and  influence,  is  responsible.*' 

Mr.  Bowyer  writes  with  clearness  and 
force,  and  his  work  manifests  great  learning 
and  research.  After  reading  the  latest 
edition  of  Blackstoue,  the  student  will  do 
well  to  consult  this  volume,  and  notice  the 
important  additions  which  have  been  made 
by  Mr.  Bowyer,  from  the  Tarious  other 
sources,  of  which  he  has  availed  himself  with 
remarkable  care  and  diligence. 


THE  LATE  CHIEF  JUSTICE  BUSHE. 

It  is  no  part  of  our  duty,  and  as  litde  is  it 
our  wish,  to  enter  into  die  hot  and  exciting 
contentions  of  party  politics ;  —  but  without 
detracting  from  the  neutral  and  professional 
complexion  (so  to  speak)  of  this  journal, 
we  think  it  will  be  admitted  by  all,  that  the 
indiscriminate  multiplication  of  peer^es  on 
unworthy  objects  is  not  only  uncoostitu- 
tional.  but  a  positive  injustice  to  those 
whose  honors  have  been  dearly  won  and 
nobly  earned.  The  sins  of  commitaion,  in 
this  regard,  by  all  pnst  ministers,  have, 
however,  been  infinitely  more  numerous 
than  the  sins  of  omissioQ ;  and  we  are  bound 
to  admit  that  our  own  profession  has  been 
more  plentifully  "pitchforked,*'  (to use  the 
quaint  phrase  of  Sir  Charles  Wether^,) 
than  was  consistent,  either  with  a  dee  re- 
gard to  the  merits  of  the  individuals,  or  the 
exigencies  of  the  public  service. 

There  are,  however,  certain  judicial  em- 
ployments or  ofl^ces  to  which  the  peerage 
seems  in  practice  to  be  incident— appendent, 
so  to  speak,  as  a  matter  of  right,  lliese 
are  the  oflGLces  of  Lord  High  Chancellor  in 
England  and  Ireland,  and  of  Lord  Chief 
Justice  of  the  Court  of  Queca's  Bench  in 
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both  countries.  We  have,  however,  seen 
it  lately  recorded  in  an  Irish  Law  Journal, 
that  Charles  Kendall  Bushe.  after  a  service 
of  sixteen  years  as  Solicitor  General,  and  in 
round  numhera  of  twenty  years  as  Chief 
Justice,  has  retired  into  the  vale  of  private 
life,  without  any  especial  mark  of  his  sove- 
reign's approval.  Surely  there  must  be  a 
mistake  here.  For  the  last  century,  or 
perhaps  even  antecedently,  no  man  had 
filled  the  high  office,  so  lately  and  so  wor- 
thily occupied  by  Mr.  Bushe,  who  had  not, 
on  his  retirement,  been  raised  to  the  peer- 
age. The  names  of  Carleton,  Clonmel, 
Kilwarden,  and  Downes,  at  once  occur  to 
Qs,  and  without  any  disparagement  to  these 
extinct  reputations,  we  may  at  once  say, 
that  whether  in  reference  to  the  extent,  or 
the  value  of  their  public  services,  not  one 
can  be  weighed  in  the  balance  against  the 
late  Irish  Chief  Justice.  The  whole  career 
of  the  man  has  been  but  a  gradation  of  ex- 
cellence, "  where  each  second  stood  heir  to 
the  first  '*  Of  him,  as  of  Sheridan,  it  may 
be  well  said — 

"  The  Orator,  Stati-snan,  Minstrel,  who  ran 
"  Tbro*  each  mode  of  the  lyre,  and  was  perfect 
in  all.'* 

As  a  student,  what  can  be  more  playful,  and 
at  the  same  time,  more  profound,  than  his 
address  at  the  close  of  the  Historical  So- 
ciety in  1794  ?  —  A^  a  Ni$i  Frius  advocate, 
what  more  pointed,  racy,  and  brilliant,  than 
his  address  to  the  jury  in  the  case  of  Man- 
Mergh  v.  Hacket  P^  As  A  law  officer  of  the 
Crown,  what  more  dignified,  conciliatory, 
yet  withal  commanding,  than  his  language 
and  tone  in  the  ••  State  Prosecutions " 
commenced  during  the  Secretaryship  of 
!x>rd  Adary borough  in  1812  f^  or  what 
more  incorruptible,  than  his  resisting,  on 
the  part  of  the  executive,  the  right  of  the 
Irish  Chief  Baron,  since  made  a  peer  by 
the  title  of  Baron  Guillamore,  to  the  ap- 
pointment of  cleik  of  the  pleas  in  his  own 
court?  As  a  senator,  we  will  not  follow 
Mr.  Bushe  into  the  Irish  Commons,  but  we. 
may,  in  passing,  remark,  that  there  are  few 
passages  in  any  modem  parliamentary 
orator,  at  all  comparable  to  that  wherein  he 
speaka  of  the  natural  tendency  of  a  revolu- 
tionary, society  to  disorder,  or  in  which  he 
asserts  the  claims  of  his  country  to  the  con- 
fidence of  £ngland. 

To  the  vulgar  and  technical  practitioner, 
*'  whose   genius  never  soared  beyond  the 

•  See  Phillips's   Specimens  of  Irish  Elo- 
<)uencc,  349. 
^  Sec  Stale  Trials. 


narrow  rules  his  youth  had  conned,"  Bushe 
will,  for  these  accomplishments,  stand  under 
the  suspicion  of  shallowness;  but  let  such 
captious  critics  but  open  the  reports  of  Fox 
and  Smith,  of  Smith  and  Batty,  and  of  Al- 
cock  and  Napier,  and  then,  perhaps,  they 
may  slowly  admit  that  this  is  a  man  "  omni 
loude  cumuiatusJ*  llie  judgments  of  the 
Irish  Court  of  Q.  B.,  in  BUtek  v.  Holmes, 
1  F.  &  S.  28 ;  and  Harvey  v.  Rider,  2  F. 
&  S.  178,  as  delivered  by  Bushe,  C.  J.,  are 
worthy  of  the  best  periods  of  judicial  oratory 
and  exposition,  and  we  can  only  regret  that 
one  so  "dear  in  his  high  office,"— so  all- 
accomplished  out  of  it,— so  eloquent,  mild, 
gracious,  simple,  unassumitig  and  learned, 
has  not,  as  yet,  taken  his  place  in  the  House 
of  Lords.  We  say  as  yet,  for  where  merit 
and  precedent  run  in  a  man's  favour,  the 
present  premier  is  not  a  likely  person  ta 
interpose  any  obstacle  to  deserved  prefer- 
ment. 

[We  insert  the  preceding  remarks  from  a 
correspondent,  whose  opinion  we  believe  is 
entitled  to  respect.     £o.] 


DIVISION    OF    THE    NORTHERN 
CIRCUIT. 


It  has  been  long  manifest,  that  the  enor- 
mous  amount  of  business  on  the  Northern 
Circuit  must  lead  to  a  division  of  labour. 
The  cases  arising  at  Liverpool  and  Man- 
chester are  alone  sufficient  for  a  separate 
assize.  If  was  scarcely  possible  for  the 
Judges  to  go  through  the  labour,  even  in  a 
hurried  manner,  and  return  to  London  in 
time  for  Kaster  Trrm.  I'he  danger  too, 
was,  that  the  ablest  Judges  would  avoid 
encountering  a  degree  of  fatigue,  which 
few  have  strength  to  endure.  The  nature 
of  the  causes  arising  in  a  large  part  of  the 
Northern  Circuit,  require  eminent  pleaders 
and  commercial  lawyers  to  preside  on  the 
Bench ;  and  we  trust  this  will  he  borne  in 
mind. 

The  following,  we  understand,  are  the 
arrangements,  so  far  as  they  are  at  present 
known. 

Durham Monday,  21st  February 

Newcastle  Friday,  25th         „ 

Carlisle   Friday,  4th  March 

Appleby WVdnesday,  9th  „ 

Lancaster    Saturday,  1 2th     „ 

York    Wednesday,  2nd  „ 

Liverpool    Thursday,  24th    „ 

Mr.  Baron  Rolfe  and  Mr.  Justice  fFight^ 
fitdn  will  go  to  Durham  and  Nevvcastle  $  Mr. 
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Justice  Wijuhtman  alone  to  Carlisle,  Appleby, 
and  Lancaster ;  Mr.  Baron  Holfe  will  return 
to  York  on  the  2nd  March,  where  he  will  meet 
Mr.  Baron  Purke^  and  these  learned  Jud/^es 
f#iU  held  the  Assizeti  at  York  and  Liferpoo). 


LAW  OF  ATTORNEYS. 


IrlBN  ON  FUND  IN  COURT. 

In  a  recent  case  it  was  decided  that  a  solicitor 
who  uses  the  names  of  parties  as  plaintiffs  in  a 
cause,  without  their  consent,  has  no  Hen  on  the 
fund  in  Court  for  his  general  bill  of  costs.  He 
18,  however,  entitled  to  be  paid  out  of  the  fund 
their  share  of  the  costs  of  the  suit  properly  in- 
curred. 

Mr.  Baron  Alden^n,  in  givin^i^  judgment, 
iaid, — "  As  far  as  Captain  and  Mrs.  Landers 
are  concerned,  tlie  Question  is,  what  is  the 
fund  in  Court }  It  is  the  balance  after  payment 
of  the  reasonable  expense  of  the  cause.  I 
should  say  the  lien  on  that  fund  does  not  de- 
fend on  the  question  whether  they  retained 
Mr.  Poole  or  not.  All  the  divisible  fund,  is 
the  fund,  deducting  ihe  costs.  It  seems  lo  me 
that  Mr.  Poole  has  no  lien  on  the  divisible 
fund,  that  is  to  say,  the  surplus  of  the  fund, 
after  payment  of  the  costs  of  the  suit  On  the 
facts,  the  proper  conclusion  to  be  drawn  is, 
that  the  petitioner  is  to  be  allowed  the  costs 
properly  mcurred  by  him  as  solicitor  in  each 
of  the  three  equity  suits,  to  be  taken  in  each 
case  out  of  the  sum  in  Court,  and  that  the 
partiiis  are  then  in  each  case  to  be  entitled  to 
their  distributive  share  of  the  reridue.  It  ap^ 
pears  to  me  that  Mr.  Poole  was  not  the  attorney 
of  Captain  and  Mrs.  Landers,  or  of  Mr.  Lomas, 
or  of  their  trustees  i  that  the  utmost  that  can 
be  said  i8»  that  they  did  not  interfere  after  they 
knew  their  names  were  used  by  him  as  plain- 
tlfls,  to  prevent  that  being  done«  BnC  this, 
thoogh  it  w91  give  the  defendants  a  claim 
against  them,  will  give  no  chdm  to  Mr.  Poole 
on  them.  He  can  only  eitablish  a  chum  under 
«  contract  with  them^  and  there  is  no  evidence 
of  that.  But  still  he,  as  attorney  for  the  WooU 
Iey*s  (using  their  names),  recovered  the  fund, 
and  the  parties  come  in  now  to  have  the  be- 
nefit of  it,  they  can  only  have  their  share  of 
the  divisible  fund  recovered,  which  is  the 
amount  recovered  deducting  the  reasonable 
expences  of  recovering  it.  It  seems  aLto  to  be 
proved  that  the  parties  did  retain  Mr.  Poole  in 
the  actions  of  ejectment,  therefore  he  will  have 
a  lien  on  the  shares  of  all  the  parties  as  to  those 
costs.  As  to  the  shares  of  the  two  Woolleys, 
lie  wtti  have  a  litn  for  his  general  bill  1  think 
the  share  of  Captain  and  Mrs*  Landers  and 
Mr.  Lomas,  incurred  by  tlie  petition  and  exa- 
mination before  the  Ma&ter,  must  fall  on  the 
petitioners.     Hall  v.  Laver,  4  You,  &  Col.  2 1 6. 

See  Bse  parte  Sterling,  16  Yes.  258 ;  fVorrmll 
V.  Johnson,  2  J.  &  W.  214;  Lord  v.  KeUett, 
2  Myl.  &  K.  1 ;  Lowe  v.  Church,  4  Madd.  391  ; 
Daptes  v.  Biuh,  1  Younge,  368. 


MOOT  POINTS. 


MORTGAGE.— LBASB  FOB  A  TBAR. 

j4.  mortgages  by  leajse  and  release,  certain 
property  to  S,m  the  usual  way,  for  ever,  sub- 
ject to  redemption  by  j4,  B,  adfterwards  bnya 
/4,'8  equity  of  redemption  in  the  premises.  Is 
it  necessary,  since  the  passing  of  the  act  for 
rendering  a  lease  for  a  year  unnecessary.  (4 
Yict.  c.  21,)  to  mention  in  the  conveyance  Jrooi 
^.  to  B,,  that  it  is  made  in  punuance  of  that 
act  I  Lb€TOR« 


banker's  cheque. 

^.  gives  to  B,  his  cheque  for  50/.,  dated  to 
day,  payable  at  his  bankers,  to  B,  or  bearer, 
there  being  a  private  agreement  between  B, 
and  A,,  that  B.  shall  give  his  accepance  at  two 
months  for  the  amount.  B,  gives  his  accep- 
tance, but  j4.  docB  not  Aimish  the  funds  to  take 
up  the  acceptance,  and  B.  is  sued  upon  it. 
Can  B,  sue  /f,  upon  his  cheque,  and  must  he 

S resent  it  before  he  does  so  ?  B.  baa  no  evi» 
ence  of  the  transaction,  and  has  given  no  other 
value  for  the  cheque  to  ^4.  than  his  acceptance, 
on  which  he  is  sued,  but  not  paid.         P.  B. 


M ARRIAOB  rN  WRONG  NAMB. 

j4,  and  B.  are  married  by  banns,  and  in  tli* 
course  of  time,  three  cluldren  afe  bora ;  soon 
after  the  birth  of  the  last  child,  A,  discovert 
that  B,  has  married  him  in  her  wrong  name. 
Does  the  fact  of  B,*8  marrying  J.  in  her  wrong 
name,  but  without  hid  knowledge  or  consent, 
render  the  children  illegitimate,  and  the  mar- 
riage void  ?  This  ca^  was  lately  made  kiiowii 
to  me,  and  /4,  wished  to  have  a  second  marriage; 
but  I  thought  the  first  would  stand  good,  m 
though  false  names  are  given,  if  it  can  &  shewn 
that  it  was  not  with  the  consent  of  both»  the 
marriage  will  yet  stand  good. 


CARRIER. 

A  carrier  has  been  in  the  habit  of  carrying 

§ood8  from  a  public  wharf,  and  delivering 
lein  to  B,  Goods  having  been  landed  at 
this  wharf,  to  be  delivered  to  B,,  were  lost  or 
stolen.  Who  is  liable  for  the  value  of  the  goods } 


LBASB^-^APPORTIOHUBNT  OF  RBtfT.— OBOPB  « 

By  indenture,  dated  in  July,  1821,  between 
A,  B„  and  C.  />.,  the  lessor  demised  certain 
pieces  of  arable  and  pasture  landj  wilji  the  ap** 
portenauts ;  to  hold  to  the  lessee  and  his  as- 
signs  from  the  2d  of  February,  then  Ust  pnst, 
for  the  term  of  the  natural  life  t»f  the  lessee^ 
yielding  and  paying  yearly  unio  the  lessor  the 
rent  or  sum  of  /.,  by  two  equal  half-yearly 
payments,  on  the  12th  day  of  ^uly,  ana  V2xh 
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day  of  January  in  every  year,  the  first  payment 
to  be  made  on  the  I2th  day  of  July  next. 

The  lc«see  for  life  died  in  the  beginning  of 
the  month  of  December  last,  having  paid  his 
half-year's  h^nt  on  the  12th  of  July  preceding, 
and  having,  in  the  onlinanr  course  of  husbandry 
soMrnbiaantuma  crops  ot  com.  The  deceased 
made  a  will  and  appointed  an  executor. 

Is  the  lessor  entitled  to  any,  and  (if  any)  to 
what  amount  of  rent  for  the  time  that  has 
elapsed  since  the  12th  of  August  last?  Is 
the  executor  entitled  to  the  crops  sown  ?  and  if 
so.  has  the  lessor  any  claim  in  respect  of  the 
land  BO  sown  in  corn,  which  of  course  will  Hot 
be  reaped  till  next  autumn  ? 

A  SCBSCRXBBR. 


SBLBCTIONS 
FROM  CORRESPONDENCE. 


CBRTtriOATB  0UTY. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Obbbbvino  in  arecentnumberof>H)ur  journal 
the  recommendation  of  a  correspondent  that 
some  tax  should  be  suggested  to  the  govern- 
ment in  lien  of  the  certificate  duty,  with  a  view 
to  induce  the  alleviation  of  attorneys  and  soli- 
citors, it  seems  to  me  an  ample  source  of  re- 
venue might  be  derived  from  those  means 
which  were  given  np  to  the  profession  and  law 
stationers  at  the  time  the  statute  was  passed 
creating  the  certificate  duty.  I  believe  I  am 
correct  in  the  surmise,  that  all  parchment  to 
be  used  in  legal  proceedings  was  originaliy  is* 
sned  and  sold  by  the  government,  and  in  order 
to  keep  up  ^e  amount  of  the  returns  produced, 
a  very  small  number  of  folios  was  peroiitted  to 
be  ingrossed  on  each  skin.  Professional  gen- 
tlemen have  ever  since  been  degraded  mto 
dealers  in  parchment  and  paper,  and  sell  these 
articlee  to  their  clients  on  the  face  of  their  bills 
of  costs,  while  the  stamp  acts  expanded  the 
number  of  folios  on  each  skin,  and  other  sta- 
tutes required  certificate  duties  to  be  paid. 
Were  the  government  to  resume  the  sale  of 
the  parchment  only,  and  repeal  the  boons 
granted  to  railway  companies  and  other  public 
bodies  who  are  not  required  to  affix  stamps  to 
their  conveyances  and  public  documents,  1 
think  an  amount  would  be  derived  to  the  na- 
tional revenue  sufficient  to  meet  any  '*  deficit " 
which  might  be  occasioned  by  the  repeal  of  the 
act  of  parliament  directing  the  payment  of  the 
certificate  duty,  and  any  obloquy  which  may 
attach  to  the  profession  from  the  sale  of  parch- 
ment and  paper,  be  removed. 

Att.  ad.  Lbg. 


LBOAL  EXAMINATION  HONORS. 

It  appears  to  me  that  there  is  butone  opimon 
as  to  the  propriety  of  granting  some  reward  or 
distinction    to  those  who  may.  at  each  suc- 


cessive ejcaminatlon  prove  themselves  entitled 
to  it,  and  th^t  the  dHficoIty  now  is  fnerely  as 
to  the  manner  in  which  this  cai\,  be  best  done, 
and  who  h  lu  take  the  first  step. 

1  would  heg  leave,  through  the  pa^es  of  your 
jourual,  to  suggest  to  my  fellow- articled  clerks 
that  a  meeting  should  be  convened  for  the  pur- 
pose of  having  the  subject  fully  discussed,  and 
for  taking  such  steps  (either  by  appointing  a 
deputation  to  wait  on  tbe  examiners  or  other- 
wise) ^  should  be  deemed  most  advisable. 

Let  some  onward  step  of  this  kind  be  taken, 
and  I  have  little  doubt  a  plan  will  soon  lie 
formed  in  every  way  calculated  lo  .carry  out  tiio 
object  in  view,  and  that  the  exainiaf  rs  will 
readily  take  measures  to  follow  il  up. 

W.  M. 


EXAMINATION. — SERVICE  OF  CLEBK8HII>.-«> 
DUTY  OF  80CICITOR. 

Mr.  Editor, 

Many  young  men  have  the  misfortune  to  be 
articled  to  genilemen  of  such  limited  practice, 
that  during  the  five  years  they  have  not  an 
opportunity  of  seeing  a  chancery  suit  conducted, 
or  any  proceedings  in  bankruptcy  pass  under 
their  notice.  If  this  is  the  case,  how  cs^n  the 
clerk  answer  the  questious  at  the  examination 
given  under  these  heads  of  the  law?  Would 
ihe  examiners  make  much  allowance?  How 
many  questions  are  expected  tQ  be  answered  ? 
Cannot  a  clerk,  thus  circumstanced,  obKge  the 
principal  to  allow  him  to  spend  part  of  luB 
articles  in  town  ? 

The  attorney  covenants  to  get  his  clerk  ad- 
mitted. Often  are  clerks  ohUged  to  spend 
twelve  months  in  town  after  having  passed  five 
years  in  the  country,  because  the  practice  of 
the  attorney  has  been  so  small  that  it  has  been 
impossible  to  qualify  themselvea  for  examina- 
tion. 

Another  very  great  complaint  is  often  made, 
and  that  is,  attorneys  obliging  their  clerks  to 
ingross  deeds  and  fair-copy  papers  from  one 
month's  end  to  another,  eight  or  nine  hours  in 
the  day.  What  time  can  a  young  man.  have 
to  study  after  being  thus  employed  ? 

There  ought  to  be  a  stated  time  fixed  in  the 
articles  for  a  clerk  to  employ  himself  in  the 
drudgery  of  an  ojffice.  Many  attorneys  keep 
no  other  than  an  articled  clerk,  and  then  the 
whole  of  the  ingrossing,  fair  copying,  and  letter 
copying,  is  to  l»e  done  by  him. 

It  is  a  very  great  shame  that  clerks  should 
be  put  to  the  expense  of  spendini(tiroeintown 
after  serving  their  articles  in  the  country,  es- 
pecially when  they  have  studied  all  in  their 
power,  and  the  fault  rests  with  the.  attorney. 
Clerks  ought  to  be  allowed  at  least  four  hours 
a-day  for  reading  the  first  fuur  years,  and  six 
hours,  during  the  last  twelve  months. 

O.  0. 
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Clerk's  Name, 
Altenby,  Henry  Hynman 
Allison,  John  Pick 

Bailey,  Francis 
Beaumont,  Henry  Arthur 
Bell,  John  Lee 
Berkeley,  Meaurice  Henry 
Biesill,  Charles  Edward 
Bonsey,  William  Henry 
Bowden,  Frederick  L.  T. 
Boyle,  Frederick 
Brett,  Ecbvard 
BroDckhorst,  Henry  Adolphus 

Browne,  John  William 
Carpenter,  Frederick 
Catterall,  John 
Chandler,  Charles 
Charsley,  Frederick 

Chattock,  Henry  Harvey 

Chevalier,  Clement 
Clarke,  Robert  Eagle 
Cobby  John 

Colman,  George  Augustus 
Cope,  Henry,  the  younger 
Cosserat,  David  Peloquin 
Cracknell,  John  Benjamin 
CuflT,  Joseph 

Docker,  William 

Down,  James  Dundas 
East,  Alfred  Baldwin 

Farrer,  Georg^e 
Fenwick,  John  William 
Find  en,  Francis 


Fisher,  Frederick  William 
Fowler,  Henry,  the  younger 
Freer,  Thomas 

Giddy,  Charles 
Gladstane,  William  Cockerill 
Grant,  Frederick  Aliens 
Greatley,  John 

Griffith,  Morris 
Hair,  Thomas 

Hay  ward,  Alfred,  jun. 
Hooper,  John 
Hudson,  John 
Huf(hes,  David 
Juckes,  George 
Jefferson,  Joseph 


Jenkyn,  James 
Jeakins,  Richard 


Name  and  Residence  o/AUornep  to  whwn  arHcied,  assigned^  8fr. 

Joseph  Moore,  Lincoln. 

William  Wliytehead,  Thirsk,  cy.  York ;  assigned  to  ThoiBa» 
Swarheck,  Thirst. 

Henry  Hall,  Clitlre roc,  cy.  Lancaster. 

Charles  Bell,  36,  Be<!ford  Row. 

William  Carrick,  Brampton,  cy,  Cumberland. 

John  Innes  Pocock,  27»  Lincoln's  Inn  Fields. 

Charles  Pearson,  Sleaford,  Lincolnshire. 

ThomaR  Tmdul,  Aylesbury. 

John  Saunders  Buwden,  Aldcrmanbury* 

Henry  Hoppe,  3,  Sun  Court  Cornhill.* 

Charles  Goodwin^  King's  Lynn,  Norfolk. 

John  James  Forquett,  Newport,  Isle  of  Wight ;  assigned  X9 
Richard  Meadowcroft,  Whitlow,  Manchester. 

Augustus  Pulsford  Browne,  Dulverton. 

Edward  Elkins,  69,  Newman  Street,  Oxford  Street. 

John  Abraham,  Preston. 

Thomas  Salt,  Shrewsbury. 

John  Charsley,  Beaconsfield;  assigned  to  Bryan  Holme,  10, 
New  Inn. 

Thomas    Chattock,  Soichill ;  assigned    to    Edmund  Joho 
Jenings,  4,  Elm  Conrt,  Temple. 

Charles  John  Palmer,  Great  Yarmouth. 

William  Clarke,  Thetford. 

Samuel  Haines,  29,  Tavistock  Place,  Tavistock  Square;  as- 
signed to  David  Harrison,  5,  Walbrook. 

Park  Nelsion,  11,  Essex  Street,  Strand. 

Henry  Cope,  Agnes  Place. 

Arthur  Abbott,  Exeter, 

Edward  C.  Webb,  Sion  Hill  Park,  Walcot,  Somerset. 

William  Crawford  Newby,  Stockton- upou-Tees ;  assigned 
to  Oxley  Tilson,  29,  Coleman  Street. 

Ralph  Doiker,  Birmingham ;  assigne*!  to  Geoi^e  Crofl  Ver- 
non, and  Luke  Minshall,  Bromsgrove. 

Charles  Davies,  Southampton. 

John  Stubbs,  Birmingham  :  assigned  to  J.  W.  Unett,  Bir- 
mingham. 

Timothy  Tyrrell,  Guildhall. 

Richani  Barker,  North  Shields. 

William  Wilton  Woodward,  and  Henry  Whatlev,  of  Pcr- 
shore,cy.  Worcester!:  assigned  to  Charles  Wooldridge,  Win- 
chester, (deceased)  re-assigned  to  Charles  Wooldridge, 
Winchester. 

James  Campey  Laycock,  Huddersfield. 

John  Uppleby,  Scarborough. 

George  Saffery,  Market  Rasen;  assigned  to  John  Nichol- 
son, Glamford,  Brigg. 

William  Hockin,  Truro. 

Henry  Frederic  Holt,  2,  New  Inn,  Strand. 

Lawrance  Walker,  13,  Kings  Road,  Gray's  Inn. 

William  Lowe,  Birmingham;  assigned  to  William  Andrew, 
Manchester. 

John  Hughes,  Bangor. 

George  Price  Hill,  Worcester;  assigned  to  Henry  Mad- 
docks  Daniel,  Worcester,  and  Kidderminster. 

Alfred  Hayward,  Bratkley. 

William  Francis  Diirey,  Newton  Abbot. 

Edmund  Sharp,  2,  Devonshire  Terrace,  St.  Marylebooe. 

William  Overton,  25,  Old  Jewry. 
Thomas  Harley  Kough,  Shrewsbury, 
John  Steel,  Cockermouth;  assigned  to  Charles  BischoflT^ 
8,  Copthall  Court. 

John  Carnell,  Tunbridge. 
John  Jackson  Price,  Swansea. 
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ClerkU  Name, 
Jennings,  Thorn u  Robert 

Johiisoo.  Thomas 
Jouesy  William 


Knowlesy  Thomas 

Lanbam,  John  Slade 

Lamb,  Frederick 

Marshall,  Thomas 

Maraball,  John 

AJason,  Edwin  Farrar 

Mathews,  John 

Miles,  John 

Moj^er,  Francis  Horace 

Morgan,  William 

Newion,  Alfred 

Nicoll,  Henry 

Norman.  John 

Norris,  Frederick  William  Nory 

Norton,  Thomas 

Orlebar,  Charles  Samuel 


Owen,  William 

Pearse,  James 

Peane,  John 

Pearson,  Justly 

Pennington,  William  George 

Peters,  Edward 

Pickap,  John 

Poivell,  Thomas  Wilde 

Preston.  Arthur 

Radcli£fe,  Richard,  the  younger 


Rands,  George 
Rawliog:!,  James 
Rawlins,  Thomas 
Rees,  Isaac  Davies 
Rossiter,  Ernest 
Searle,  Edivard 

Sidney,  William  Henry  Marlow 


Sillg,  Robert 
Stenoing,  Charles 
Stileman,  Richard 
Sudlow,  Alfred 


Taunton,  John,  the  younger 
Tiitertou,  John 
Twiggs,  William  Edward 
Upton,  John  Everard 
Vickers,  James  Benjamin 
Walsh,  William  Heury 
Walsh,  James  William 
Waltham,  Richard 
Wtightmau,  James  Milward 

Williams,  George  Heury 
Woods,  John 
Youog,  RotMsrt 


Name  tind  Residence  of  Attorney  to  whom  a  f  tided,  assigned,  Sfc, 
Joseph  Crew  Jennings,  Eversbot;  assigned  to  James  Welsh, 

Severton,  cy.  Somerset ;  re-assigned  to  William  Dean,  109, 

Guildford  Street,  Russell  Square^ 
Thomas  Matiun,  Lancaster. 
Charles  Thomas  Woosman,  Newtown,  Montgomeryshire ;  as* 

signed  to  John   Raduliffe,  2,  Exchange    Street,   West, 

Liverpool. 
Edward  Worthington,  Manchester. 
Thomas  Coppard,  Horsham,  Sussex. 
Robert  John  Lamb,  Wakefield. 
Luke  Palfreyman,  Sheffield. 
Richard  Seat  on  Wright,  15,  Golden  Square. 
Samuel  Danks,  Birmingham. 
William  Reece,  Ledbury. 
Henry  Young,  12,  Essex  Street. 
Samuel  fiatcliellor,  Bath. 
Richard  Emery,  Shrewsbury. 
George  Game  Day,  St.  Ives. 

Richard  Carpenter  Smith,  27>  Bridge  Street,  Soathwark. 
Felix  John  Hamel,  Tamwortb. 
James  Edward  C.  Morris,  Halifax. 
William  Wvbergh  How,  Shrewsbury ;  assigned  to  Frederick,. 

Ouvry,  Token  ho  use  Yard. 
George   Thomas    Railton,    Willioughby,  Weymouth,  and 

Melcombe  Regis,  afterwards  of  Bath;   assigned  to  Beu<* 

jamin  Edward  Willoughby,  13,  Clitford's  Inn. 
John  ^^haw  Leigh,  Liverpool. 
John  Gibberd  Pearse,  Sothmoulton. 
William  Burd,  Okehampton. 
Charles  Hill  Pearson,  5,  Serjeant's  Inn,  Fleet  Street. 
Lawrence  Desborough,  6,  Size  Lane. 
John  Brook,  York. 
Thomas  Woodcock,  Haslingdon. 
Thomas  Townend  Dibb,  Leeds. 
Roger  Kerrison,  Norwich. 
George  James  Duncan,  Liverpool ;  assigned  to  Richanl  Rad« 

dine,  the   younger,  Liverpool  ;  re- assigned  to    George 

James  Duncan,  and  assigned  again  to  Richard  Radclifie, 

senior. 
Frederick  Chase,  Luton,  cy.  Bedford. 
Mark  Kennaway,  Southernbay,  Exeter. 
John  Frampton,  Ceme  Abbas,  Dorset. 
John  Trevillian  Jeukin,  Swansea. 
Broome  Pinniger,  Newbury. 

Henry  Parke,  Gray's  Ian;  assigned  to  Francis  John  Gunn- 
ing, Cambridge. 
Henry  Hutchinson,  Darlington;  assigned  to  William  Grey, 

Sclksworih,  cy.  Durham,  and  William  Crawford  Newby, 
Stockton. 
John  Vaughau,  Heaton  Norris,  Lancaster. 
Frederick  Suiiih,  ^,  Bat^inghall  Street. 
Richard  Dawes,  Angel  Court,  Tbrogmorton  Street. 
J.  J.  J.  Sudlow,  20,  Chancery  Lane  ;  assigned  to  William 

Fisher,  same  place,  re-assigned  to  Josiah  Wilkinson,  6, 

Chancery  Lane. 
Christopher  Vickery,  Brids:man,  Tavistock. 
Amdell  i'rancis  Sparkes,  Bridgnorth,  cy.  Salop. 
John  Ward,  Burst  em,  cy.  Stafford. 
Thomas  Everard  Upton,  Leeds. 
Thomas  Mortimer,  Manchester. 
Joseph  Dobbins,  Furiiival's  Inn. 
Benjamin  Goode,  44,  Howland  Street,  Fitzroy  Square. 
Hugh  Thomas  Shaw,  Ely  Place,  Holborn* 
Alexander   William  Grant,  13,  King's  Road,  Gray's  Inn ; 

assigned  to  Arthur  Walker,  18,  King's  Road,  Gray's  loo. 
Thomas  French,  Eye,  Sutfolk. 
Edmund  Wilkinson,  Liverpool. 
John  Adolphus  Young,  St.  Mildred's  Court. 
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SUPBRrORXOURrS. 


rBACTICBw— AKBKDMtBNT  OF  BlLL6b 

•  The  Court  will  not  make  an  order  for  theafnend- 
ment  of  a  biU  after  the  tinve  alhwed  by  the 
orders  for  the  purpose  /ias  fxpired,  unlets  the 
delay  is  clearly  accounted  for,  and  it  be  shewn 
thai  the  omendiHenis  are  nuderiaL 

Pemberlon  movvd  for  Imve  to  amend  the 
bill  ia  tkU  case.  The  bill  was  filed  on  the 
24th  of  April,  1840,  and  the  answers  haviuj^ 
been  put  in,  was  amended  tli«  Idth  of  March, 
1841.  The  answers  to  the  amended  bill  were 
filed  the  22d  and  28th  of  May,  1841,  and  on 
the  22d  of  July  exceptions  were  taken  to  the 
answers^  but  were  siibseqnentfly  abandoned. 
On  the  6th  of  November  last,  an  order  was 
obtained  for  dismissing  tlie  bill  against  one  of 
the  defendants.  The  time  had  therefore  only 
expired  about  four  days. 

Turmr,  cpniri. — ^Tbe  affidoYit  merely  stated 
the  proceedings,  but  di<l  not  acconnt  for  the 
delay ,-  and  tJie  plaintiff  was  also  bound  to 
make  out  a  special  case,  before  the  Court 
would  interfere. 

The  JHoiter  of  the  Rolls  said  that  the  affida- 
vit in  support  of  such  a  motion  must  first 
shew  why  the  parties  came  so  late ;  and  next, 
that  the  amendments  are  material,  which  had 
not  been  done  in  this  case  <  but  as  only  four 
or  ^^t  days  had  elapsed  since  the  expiration  of 
the  time'  limited  by  the  order,  the  affidavit 
wight  be  amended. 

HMmsoby,  ff^all,  December  13tli,  1841. 


JBlu  Cj^atirellor  of  enj^tanlr. 

PRACTIGB.— COSTS.— DISMISSAL  OF  MLL. 

A  defendant  is  entitled  to  the  costs  of  a  mo- 
tionfor  dismissal  of  bill,  although  the  plain-- 
Hy  rmdertake  to  set  the  cause  down  on  hiU 
and  answer,  instead  of  giving  an  underta- 
king to  speed. 

'  Romilly  moved  that  the  bill  in  this  cause 
might  be  dismissed  for  want  of  prosecution, 
and  the  only  question  was  with  regard  to  the 
costs  of  the  motion.  The  plaintiff,  it  appeared* 
was  willing  to  give  an  undertaking  to  set  the 
cause  down  on  bill  and  answer,  and  he  oon« 
tended  that  as  that  would  tend  lo  a  more 
speedv  hearing  of  the  cause,  the  defendant 
would  be  benefited,  and  he  ought  not,  there- 
fore, to  be  liable  for  the  costs  of  the  motion, 
as  he  would  if  he  had  given  an  undertaking  to 
speed  tinder  the  16th  amended  order  of  1828 ; 
but  this  objection,  he  submitted^  could  not  pre* 
vail. 

The  Fice  Chancellor  mA,  there  was  not  such 
a  distinction  as  should  deprive  the  defendant  of 
the  costs  of  the  motion. 

mikinson  v.  Ralthby,  Jan.  ^h,  1842, 


CONSTRUCTION  OF  ACT  OF  PARIiIABBNT  FOR 
THE  FORMATION  OF  A  CANAL,  AS  TO  COSTS.' 
Wliere  an  act  of  parliament  for  the  formation  of  a 
canal^  enahles  the  prqjectors  to  take  lands  and 
pay  the  purchase  money  into  Court,  fbr  the  pur- 
pose of  bting  laid  out  in  the  purchase  of  other 
lands,  an  I  directs  the  company  to  pay  the  costs  of 
such  re  investment,  it  is  necessary  that  the  aei 
should  be  strictly  followed^  to  entitle  the  parties 
beneficiaUy  interested  m  the  money  so  paid  £%  to 
costs. 

The  petitioner  in  this  case,  Mr.  Hugo  Charles 
Meyuell  Jngrsm,  was  entitled  in  tail  to  certain 
hmds,  which  had  l>een  taken  possession  of  by 
the  proprietors  of  the  Aire  and  Galder  Nafvlga- 
tion.  The  act  for  completing  this  navigation 
was  passed  in  the  ninth  year  of  the  ragn  of 
George  the  fourth,  and  according  to  its  pro- 
visions, the  purchase  money  for  any  lands  that 
might  be  required  for  the  purposes  of  the  an« 
deriaking,  belonging  to  any  tenant  for  life  or 
in  tail,  was  to  be  paid  into  the  Court  of  £xclie* 
quer,  to  the  credit  of  the  company,  for  the 
purpose  of  being  applied  bv  Uiem  in  the  par-* 
chase  of  other  lands  to  be  settled  upon  the 
same  trusts  as  the  lands  so  purchased  and 
taken  were  held  ;  and  it  was  also  enacted,  that 
it  should  be  lawful  for  the  said  court  to  order 
the  expences  of  all  purchases,  to  be  from  time 
to  time  made  in  pursuance  of  the  act,  or  so 
much  of  such  expences  as  the  Court  should 
deem  reasonable,  to  be  pud  by  the  said  pro- 
prittors  out  of  the  monies  to  be  received  by 
virtue  of  the  act.  In  pursuance  of  the  above 
provisions,  the  purchase-monev  of  the  lands, 
bel  mgiog  to  the  petitioner,  hadf  been  paid  into 
Court,  but  instead  of  his  requiring  the  amount 
to  be  laid  out  in  the  other  lands,  hie  had  barred 
the  entail,  ipid  now  applied  to  the  Court  for  ao 
order  that  such  purchase  money  should  be  paid 
to  him,  and  that  the  costs  of  the  application 
should  be  paid  bv  the  company. 

Richards,  for  the  petitioner,  cited  Ex  parte 
MorthWfch,  1  Y.  &  C.  166  j  /?<?  TYoford,  2  Y. 
&  C.  522. , 

fFileock  for  the  company ;  Fansitart  NeaU, 
for  the  executors  of  Lady  William  Gordon. 

The  Fice  Chancellor  said,  that  as  the  act 
only  directed  the  payment  of  costs  by  the  com« 
pamy  in  certain  cases,  and  the  petitioner's  ease 
was  not  within  the  words  of  the  act,  he  coald 
not  order  costs  to  be  paid  to  him. 

fFileock  then  applied  for  the  costs  of  the 
company,  to  berpaid  by  the  petitioner,  as  they 
had  been  brought  before  the  Cotirt  unneces. 
sariljr. 

Rtchurds,  contrb,  urged  that  the  petitioner 
had  a  right  to  take  the  opinion  of  the  Court 
upon  the  subject ;  but 

The  Fice  Chancellor  said,  thtX  primd /hcie, 
there  was  nothing  in  the  act  to  entitle  the  pe- 
titioner to  costs.  He  thought  he  conld  find  an 
analogy,  and  had  failed,  and  he  must  therefore 
pay  the  company's  costs. 

/n  the  matter  of  the  undertaking  of  ike  jiire 
and  Ottlder  Navigation,  January  15th,  1842. 

[It  is  to  be  remarked,  that  in  most  of  tliere* 
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cent  acts  for  parpoces  simUar  to  those  in  the 
above  case,  the  provisions  for  the  payment  of 
costs  extend  to  all  applications  which  may  be 
necersary  in  order  to  obtuin  payment  out  of 
Court  of  monies  paid  in  pursuant  to  the 
acts.  Ed.] 

Cfce  Cgancrinrr  raigrxm. 

COSTS. — PROVISIONAL  A88IGNEB. — MORT- 
GAGKB. 

A  provinonal  assignee  is  not  entUled  to  have 
his  costs  paid  bf  a  mortgagee,  in  a  suit  for 
foreclosure  agmnst  an  insolvent  mortgagor, 
«Aere  such  assignee  does  not  disclaim^  but 
pats  in  an  answer. 

Quaere,  whether  the  disclaimer  wouid  make 
anf  differenced 

A  bill  was  filed  by  a  mortgagee  ajj^ainst  an 
insolvent  roort^^agor,  for  foreclosure.  It  was 
admitted  that  the  foreclosure  must  be  made. 
The  provisional  assignee  had  put  in  an  an- 
swer^ and  the  plaintiff  brought  the  case  to  a 
hearing,  when  the  decree  of  foreclosure  was 
granted,  the  only  question  being  as  to  the  costs 
of  the  provisional  assignee. 

Mr.  Rr^nolds  for  the  assignee,  insisted  that* 
ref|[ard  being  had  to  the  duties  of  a  provisional 
asugnee,  he  ought  not  to  be  called  upon  to  dis- 
claim, until  it  had  been  ascertained  whether 
the  estate  was  worth  redeeming.  The  mort- 
gagee ought  to  pay  the  costs,  and  might  add 
them  to  his  debt« 

Mr.  ChanJlest,  for  the  plaintiff,  objected  to 
being  called  upon  to  pay  costs,  even  on  the 
terms  of  being  allowed  to  add  them  to  his 
debt.  The  mortgagee  had  advanced  as  much 
as  his  ^ecuritv  was  worth. 

The  fbltowiog  cases  were  cited  :*-Ciarhe  v. 
fFiimot,  Law  Journul,  November  1 84 1 ;  fTood- 
tnrd  V.  Huddon^  4  Simon  Q^\  Boswell  v. 
Tucker,  1  Beav.  493 ;  Peuke  v.  Gibhon,  2  Russ. 
&  Myl.  354  I  Muiidg  v.  Mundg,  1  Yes.  &  B. 
Pugk  V.  Hunter,  per  Lord  Cotten&um. 

His  Honor,  having  taken  time  to  consider 
his  judgment,  said^  he  thought  that  h  pro- 
visional assignee  stood  in  the  same  position  as 
the  insolvent  debtor,  and  neither  one  nor  the 
other  had  a  right  to  impair  the  security  of  the 
mortgagee  by  increasing  the  charge  upon  it. 
As  to  the  non-disclaimer,  he  did  not  mean  to 
intimate  that,  even  if  the  assignee  had  dis- 
claimed, it  would  have  made  any  difference. 

Jppleby  V.  Duhe,  H.  T.  1841. 


[Before  the  four  Judges.} 

COMPBT8KCT  OW  WITNESS. 
1h  an  aciion  hg  the  indortee  agakui  the  accqiter  of 
a  bill  ofexcluakge,  the  drawer,  hg  the  indortemeni 
t^  hit  name  upon  the  record,  pwtuant  to  the  fro- 
visiane  of  the  3  Sf  i  JF.  4,  c.  42, «.  26,  wiU  be 
made  eompeteni  to  ptovep  on  the  port  ^fthe  d^en. 
dmU^  ihat  the  ecceptante  tees  made^  P^^lg  J^ 
tke^  drawer's  accommoHation,  and  par  tig  on  en 


agreement  for  a  loan  of  mon^p  which  moncjf 
had  not  infect  been  advanced. 

Assumpsit  on  a  bill  of  exchange  for  260/k, 
drawn  by  Webb  upon^  and  accepted  by  the 
defendant,  indor^d  by  Webb  to  one  Bolden, 
and  bv  Bolden  to  the  plaintiff.  The  first  plea 
deniea  the  acceptance,  the  second  the  in- 
dorsements, and  the  third  stated  that  (before 
the  drawing  and  accepting  of  the  bill),  Webb 
owed  Bolden  300/. ;  that  Webb  and  the  defen- 
dant had  applied  to  Bolden  for  a  further  loan 
of  60/.,  and  that  to  secure  the  re-'paymeat  of 
the  200/.  and  the  further  advance,  the  defen- 
dant was  Id  give  his  acceptance  for  .260/.  i  that 
a  hill  for  tliat  amonnt  was  accordingly  drawn, 
accepted,  and  indorsed  to  Belden,  and  deM- 
verod  to  him  on  condition  that  ha  shot^d  ad»- 
vance  the  further  sum  of  60/.  to  Wchb  and 
the  defendant;  Imt  that  Bolden  did  not  se 
advance  the  sam  ef  60/.,  and  that  Bolden  in- 
dorsed the  same  to  the  piaintiff  without  cow- 
sideraiion.  At  the  trial  before  Mr.  iusltee 
Cokridere,  at  the  siuings  after  Triniiy  Term 
1840,  Webb,  who  was  called  on  the  part  oi  the 
defendant  to  prove  the  facts  set  out  in  the 
plea,  was  objected  to,  on  the  ground  that  he 
had  a  direct  interest  in  defeatiog  tlte  plaintiff's 
aciion «  His  name  was,  however,  indorsed  on 
the  postea,  and  the  learned  Judge  admitted 
him.  On  ibe  third  plea,  a  verdict  was  given 
for  the  defendant^  but  on  the  other  pleas  the 
verdict  was  for  the  plaintiff.  In  Michaelmas 
Term,  Mr.  Piatt  obtained  a  rule  for  a  nent 
trial  on  tlie  question  of  the  admissibtlily  of  the 
witness  Webb. 

Mt,  Kellg  ^nd  Mr^  Hoggins  shelved  cawei 
Independently  of  the  stat.  3  fti  4  W.  4,  c.  42^ 
s.  26,  Webb  would  have  been  a  competeol  wif^ 
ness»  as  in  this  case  neither  the  accepting  nor 
the  drawing  could  l>e  regarded  as  merely  fof 
the  accommodation  of  the  drawer :  the  drawing 
was  in  conformity  with  a  contract  which  had 
never  been  fulfilled ;  to  this  contract  the  defen- 
dant was  a  party,  and  he  now  defends  .the  ac* 
tion  on  the  ground  of  that  contract,  and  not 
at  the  request  of  the  drawer.  At  all  events, 
he  cannot  be  liable  for  more  than  the  amount 
of  the  bill,  and  is  therefore  indifferent  as  be«» 
tween  the  parties.  It  mav  be  doubted  whethev 
the  decision  in  Jones  v.  Brent  ^  is  now  sustain-' 
able.  Still  if  so,  the  witness  will  l>e  made 
competent  by  the  stat.  3  W.  4,  c.  42,  s.  26» 
Faith  T.  ATc  Intgre.^  If  the  present  defen^ 
dant  can  recover  costs  against  Webb  in  ano^ 
ther  action,  it  would  be  only  by  proving  the 
judgment  recovered  in  this.  The  record  must 
be  referred  tOw 

Mr.  Jog,  in  support  of  the  rule  ^^ Jones  t* 
Brent  is  an  authority  to  shew,  that  previous  to 
the  passing  of  the  act,  the  drawer  of  an  accouw> 
modation  bill  woold  not  be  a  competent  w!t*> 
ness  for  the  defendant.  The  authority  of  this 
case  has  been  confirmed  by  a  variety  of  siifi- 
sequent  decisions.  Edmunds  V.  tAnee,^  hem' 
blester  v.  Clarke.^    It  must  be  admitted,  that 


»  4  Taunt.  4f)4.         *  7  Car.  h  Payne.  44. 
'  8  Barn.  &Cr.407.  *  1  Barn.  &  Ad.  8091 
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m  direct  tnterebt  ia  the  event  of  a  suit  will 
make  a  witneed  incompetent  to  ^ve  evidence 
on  behttlf  of  the  party  to  whom  hid  interest 
would  naturally  indiue  him«  Here  the  wit- 
ness beini(  the  drawer,  does  not  stand  indiff- 
erent as  between  the  parties.  If  the  verdict 
should  be  fur  the  defendant,  he  will  lie  liable 
to  the  plaintiff  in  a  subsequent  action  for  the 
amount  of  the  bill  only.  If  the  verJirt,  how- 
ever, should  pass  for  the  plaintiff,  Webb  will 
be  liable,  not  only  for  the  amount  of  the  bill, 
but  also  the  costs  of  the  defence  in  this  action. 
His  interest,  therefore,  is  a  direct  interest  to 
the  amount  of  those  costs.  The  action  against 
the  drawer  would  not  be  on  the  bill,  but  would 
be  special,  for  not  indeamifyinf(  the  acceptor  for 
accommodation  from  the  costs ;  and  it  may  be 
fairly  doubted,  whether,  to  prove  the  amount 
of  costs,  it  would  be  necessary  to  produce  the 
record.  The  stai.  3  &  4  W.'  4,  e.  42,  s.  26, 
would  not  then  apply.  That  statute  was 
passed  expressly  for  the  purpose  of  removinfi^ 
the  objection  to  the  competency  of  the  wit- 
ness, arising;  from  the  mere  circumstance  that 
the  verdict  or  judj^ment  mij(ht  be  used  for 
or  aj^ainst  him.  To  those  cases  is  its  opera- 
tion limited  entirely ;  bat  it  leaves  untouched 
every  other  ground  of  objection.  It  applies, 
therefore,  to  cases  where  the  liability  is  in* 
curred  solely  by  means  of  the  verdict  or  judg- 
ment, as  in  actions  of  tort,  and  this  will  be 
found  to  be  the  grouml  on  which  have  been 
decided  the  cases  of  Yeomana  v.  Leg-h,^  Pukle 
V.  Holiinffs,^  Creevey  v.  Botcman.s  Here  the 
liability  to  costs  is  entirely  independent  of  the 
record  in  this  suit.  The  autburities  already 
cited  clearly  establish  the  witaesti'a  liability  to 
llieso  costs,  and  it  cannot  be  contended,  that 
the  mere  indorsement  of  his  name  on  the  re- 
cord, will  deprive  the  plaintiff  of  a  clearly  es- 
tablished ri|fht  — Burriss  v.  Cuihilifi  Stanley 
V.  Jobion}^  IVedgWiioa  v.  Hartley^  Slegg  v. 
PhUlip$y  The  same  rule  prevails  in  Courts  of 
Equity.  Davis  v.  Morgan^^  and  the  cases  there 
cited.  Cur.  adv.  vult. 

.  Lord  Denman  delivered j ud^ment. — ^This  was 
an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchangre.  The  plea  was,  tliat  before 
the  making  of  the  bill,  the  drawer  was  indebted 
to  one  Bolden  in  the  sum  of  200/. ;  that  the  bill 
was  given  for  that  sum,  and  also  for  a  further 
sum  of  50/.,  which  was  to  be  advanced  by 
Bolden  to  the  drawer,  but  that  no  snch  ad- 
vance  was  made,  though  the  bill  was  duly 
drawn  and  accepted.  The  plea  further  al- 
leged, that  the  indorsement  was  made  without 
ctinsideration ;  the  plaintiff  sued  on  account  of 
Bolden  and  not  for  himself.  Under  the  cir- 
cumstances, the  question  is,  whether  Webb 
was  competent  as  a  witness  for  the  plaintiff. 
The  case  of  Fuith  v.  hPcIntyre^  was  cited. 


e2Mee.&Wel8b.419, 

1 1  Moo.  &  R.  468.     »  Ih.  496. 
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and  we  think  that  it  is  conclusive  on  the  sub- 
ject, and  that  the  party  is  rendered  competent 
as  a  witness  on  having  bis  name  indorsed  on 
the  record. — The  rule  will  therefore  be  dis- 
charged. 

Rule  discharged.— jRCe/parit  v.  Major,  H.  T. 
1842.  Q.  B.  F.  J. 

WITNESS. — PERJURT. 

A  person  Viho  has  been  convicted  of  suhonuL' 
tion  of  perjury,  cannot,  in  any  form,  yive 
evidence  in  a  court  of  justice. 

In  this  case  a  rule  had  been  obtained  to  take 
off  the  file  an  affidavit  sworn  by  a  person,  who, 
it  was  discovered,  had  been  convicted  aouie 
years  since  of  the  crime  of  subornation  of 
perjury. 

The  Attorney  General  shewed  cause  ag^ainst 
the  rule.  It  is  true  that  a  person  convicted  of 
this  offence  cannot  legally  be  admitted  as  a 
witness  in  a  court  of  justice,  nor  can  he  in  any 
way  depose  to  facts  which  are  to  be  used  to 
impeacn  the  conduct  of  others ;  but  he  may  be 
allowed  to  swear  to  facts  in  his  own  exculpa- 
tion, and  most  certainly  he  may  do  this  in  the 
form  of  an  affidavit,  otnerwise  be  may  be  with- 
out all  lei^al  protection. 

Mr.  fVarren  was  in  support  of  the  rule. 

Per  Cur, — The  distinction  now  taken  is  not 
supported  by  rt-ference  to  any  authorities,  nor 
does  it  seem  to  be  justified  on  principle.  Swear- 
ing an  affidavit  is  as  much  giving  evidence  as 
being  examined  in  a  witness  box. 

Rule  absolute.  —  In  re  James  Allen,^  H.  T. 
1842,    Q.  B.F.J. 

^tireit'tf  38enrti  practice  Catirt. 

BEFERAL  PLEAS. — STRIKING  OUT  PLEaS. 

The  Court  will  not  allow  a  defendant  to  plead 
non-assumpsit,  and  that  part  of  the  mate- 
rials of  which  the  goods  forming  thepkan- 
tiff's  demand  are  composed  are  illegal 
according  to  the  provisions  of  10  fViL  3, 
c.  2,  and  6  Anne,  c.  Sj  and  if  he  has 
pleaded  such  pleas,  the  Court  will  compel 
him  to  strike  out  one. 

In  this  case,  which  was  an  action  for  floods 
sold  and  delivered,  brought  by  a  sailor,  the 
defendant  pleaded,  first,  nan  assumpsit  i  and 
secondly,  that  the  clothes  forming  part  of  the 
claim  had  buttons  on  them  made  of  materials 
rendered  illegal  by  10  W.  3,  c.  2,  and  6  Anne, 
c.  8.  An  application  to  strike  out  the  other 
plea  was  made  by  Hoggins,  and  a  rule  nisi  iaw 
that  purpose  obtained.    Against  this 

Kfwwles  shewed  cause,  and  contended  that 
there  was  no  ground  for  making  the  present  rule 
absolute.  The  plea  in  question  might  or  mi^ht 
not  be  good.  If  it  was  bad  the  plaintiff  mi^ht 
demur  to  it.  The  fact  of  its  being  demurrable 
was  no  ground  for  striking  it  out. 

Hoggins,  in  support  of  the  rule,  was  stopped 
by 

Patteson,  J.  —  The  plea  is  pleaded  to  the 
whole  cause  of  action,  whereas  it  can  only  be 


•  See  ante,  p.  218. 
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an  answer  to  part.  The  fact  of  the  buttons 
beintr  illefjal  cannot  make  the  contract  for  the 
coat  illesral.  If  the  defendant  chooses  to  plead 
such  a  plea,  he  must  plead  it  alone.  The  pre. 
sent  rale  must  be  drawn  up  accordioiifly. 

Rule  accord inj(lv. —  Goodman    v,  AiorrtU, 
M.  T.  1841.    Q.  B.  P.  C. 

SPECIAL  SJ^RTICB  OF  PB0CBS8.— ENTERING 
APPEARANCE. 

The  Court  will  allow  an  appearance  to  he  en- 
tered Jbr  a  defendant,  where  it  appears  that 
there  is  reason  to  believe  that  the  defendant 
has  received  the  process,  although  it  has 
not  been  personally  served. 

Ogle  moved  for  leave  to  enter  an  appearance 
for  the  defendaiih  on  an  affidavit  disrlosiiiK 
these  clrciimsiance< :  The  deponent  had  pro- 
teeiletl  to  the  house  of  the  defeodant  witli  a 
%vrit  of  Aummon^.  He  had  there  inquired  for 
the  defendant,  but  had  not  been  ahie  to  i^ee 
him,  and  tlierefore  he  served  a  female  there, 
whom  he  believed  to  be  the  derendani'i)  wife. 
The  defendant  subsequently  called  at  the  office 
of  the  plaintiff's  attorney,  and  made  an  otfer 
to  compromise  the  action.  It  was  snhmitied 
that  these  facts  shewed  that  ulthousrh  the  pro. 
cess  had  not  been  served  personally  on  the  de- 
fendant, it  miut  have  come  to  his  hands.  The 
plamtiff,  therefore,  was  in  a  situation  to  enter 
an  appearance  for  the  defendant. 

fFilliams,  J. — I  think  the  defendant  must 
be  taken  to  have  received  the  process,  and 
therefore  the  plaintifi*  may  enter  an  appearance 
for  him. 

Rnle  fjrmux^iX,-' Robertson  v.  Farr^  H.  T. 
1842.    Q.  15.  P.  C. 


CHANGINO    VSNDE. — AMENDING   ORBSR. -— 

SPECIAL  APPLICATION. 

An  order  having  been  made  for  further  time 
to  plead  by  consent,  and  the  defendant  hav" 
ing  consented  to  have  the  usual  reservation, 
the  right  to  move  to  change  the  venue  struck 
out  of  the  order,  the  Court  would  not  amend 
that  order  by  restoring  those  words  ;  but 
left  the  defendant  to  wait  untU  issue  had 
been  joined,  and  then  to  make  a  special  ap* 
plication. 

In  this  case,  the  defendant  requirinir  farther 
time  to  plead,  an  order  by  consent  for  that 
purpose  was  made,  and  the  def%*ndBnt  con- 
sented that  the  usual  ctatise  that  this  enlarge* 
ment  of  the  time  should  be  made  without  pre- 
judice to  any  application  to  change  the  venue^ 
should  be  struck  out.  l*he  defendant  had  not 
pleaded,  &c. 

inilmttre  now  made  an  application  to  hare 
the  words  in  question  restored,  as  the  defen- 
dant wanted  to  change  the  name,  on  the  com- 
mon affidavit. 

PatlesM,  J.,  thought  that  as  the  defendant 
had  consented  to  the  danse  being  stnick  out 
of  the  order,  and  as  there  was  no  suggestion  of 
any  mistake,  the  words  in  question  could  not 
be  restored.  If  any  such  suggestion  was  made, 
the  case  might  be  different.  An  issue  was 
not  yet  joined,  the  applicant  was  too  foon  to 
make  a  special  application,  and  the  defendant 
could  not  cliange  the  venue  on  the  common 
affidavit,  on  account  of  the  order  made  by  con- 
sent; the  only  course  open  to  the  defendant 
was,  therefore,  to  wait  until  issue  was  joined, 
and  then  make  a  special  application. 

Rule  refused.  —  Keifnes  v.  Keunes,  M.  T. 
1841.    Q.  B.  P.  C. 


SERVICE   IN    EJECTMENT. AGENT. — SPECIAL 

SERVICE. 

*  A  defendant  in  ejectment,  having  absconded, 
anly  leaving  a  small  quantity  of  wearing 
apparel  on  the  premises,  and  a  person  ap- 
pearing on  the  premises,  who    refuses  to 
state  wltere  the  defendant  is  gone,  service 
on  him  may  be  effected  as  good  service  on 
the  defendant, 
Piuhlry  moved  for  leave  to  sign  judgment 
against  the  casual  ejector.— It  appeared  from 
the  affidavit  supporting  the  application,  that 
the  defendant,  who  was  the  tenant  of  the  lessor 
of  the  plaintiff,  had  absconded,  leaving  nothini; 
but  a  small  quantity  of  wearing  apparel  on  the 
premises.    A  person  named  Colton  was,  how- 
ever, there,  to  whom  an  application  was  made 
fur  particulars  as  to  the  defendant ;  be  refused 
to  give  any  information  with  rei'pect  to  him. 
It  was  submitted,  that  under  the  circumstances, 
the  plaintiffs  lessor  might  have  a  rule  nisi  for 
jiulgment  against  the  casual  ejector. 

ffillia'ns\  J.— I  think  you  may,  under  the 
special  circumstances  of  the  case,  as  disclosed 
in  the  affidavit,  have  a  rule  nisi  for  judgment 
against  the  casual  ejector,  and  the  service 
may  be  effected  on  Colton. 

Rule  JSMi  accordingly  — Doe  dem.  f^rd  Rttd- 
mr  and  others  v.  Roe.  H.  T.  1842.  Q.  B.  P.  C. 


DISTRINGAS. — DEPENDANT'S  KEEPING  OUT  OF 

THE  WAY. — ACTOR. 

The  Court  gramted  a  writ  ofdistringtu  agahut  an 

actor  who  appearett  every  nigki  an  the  stage,  but 

access  eovUd  not  be  obtained  to  kirn  in  any  otkfr 

way, 

James  moved  for  leave  to  issue  a  distringas 
against  the  defendant  on  the  ground  of  nis 
keeping  out  of  the  way  to  avoid  service  of  the 
writ  of  summons.  The  defendant  whs  Mr. 
Charles  Matthews,  the  comedian.  Various  calls 
had  been  made  at  the  Theatre  Royal  Covent 
Garden,  where  he  was  ordinarily  to  be  found, 
and  no  information  could  be  procured  from 
the  persons  at  the  stage  door,  and  his  residence 
was  also  uiidisroverable.  Every  night,  how- 
ever, Mr.  Matthews  was  to  be  seen  on  the  stage 
as  an  actor.  The  public,  therefore,  could  have 
access  to  him,  though  the  plaintiff's  attorney's 
clerk  could  not. 

fTilliams,  J.— I  think  you  may  take  the  writ 
of  distringas. 

Writ  granted.— 5/<?^f#  v.  Matthews,  H,  T. 
1842.    Q.  B.P.C. 
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€ommon  Jpltait. 

TIME  OF  SERVICE  OF  RULE  FOR  SPECIAL 
JURY. 

•  OnthelUh  January,  the  defendant  in  repleoin 
obtained  a  rule  for  a  special  jury  ^  WMch  he 
served  on  the  ]5th,  the  cause  being  set  down 

\  for  trial  on  the  \9th:  Held,  that  he  was 
not  entitled  to  the  benefit  of  his  rule  for  a 
special  jury,  by  reason  of  the  dHatoriness 
of  his  proceedings, 

Mr.  Seijt.  Bompas  had  obtained  a  rule  call- 
toj^  upon  the  defendant  to  shew  cause  why  the 
rule  tor  a  special  jury,  li^ranted  upon  his  appli- 
oation»  should  not  be  discharged.  It  was  an 
action  of  repleFin,  and  the  rule  for  the  special 
jury  was  moved  for  on  the  11th  January,  and 
was  serred  on  the  15th ;  the  cause  being  set 
down  for  trial,  and  notice  of  trial  eiven  for  the 
1 9th  (the  6r8t  sittings  in  term).  By  the  R.  G 
H.  T.  1  Vict.  (Jerv.  Rules,  p.  163)  it  was  or 
dered  that  no  application  for  a  special  jury  in 
Jieplevin  should  be  granted,  unless  made  six 
days  before  the  day  of  trial. 

Air.  Seijt.  Channsll  now  shewed  cause,  and 
contended  that  the  case  was  strictly  within  the 
rul0«f  Court,  the  rule  for  the  special  jury  having 
j[>een  obtained  on  the  I  Ith  January,  and  the 
day  of  trial  bein:;  the  19th. 

Bompas.^The  defendant  had  lost  the  benefit 
of  his  rule,  by  not  proceeding  upon  it  promptly. 
(Chuck  V.  Harris,  0  Dowl.  1>.  C.  68 ;  Bush  v. 
Pring,  ib.  p.  180.) 

Tindal,  C.  J.— The  principle  laid  down  by 
the  courts  is,  that  parties  must  shew  that  they 
are  using  ordinary  diligence,  {Gunn  v.  Honey- 
man,  2  l5.  &  Aid.  400)  so  as  to  bring  (lie  cause 
.to  trial  on  the  day  for  which  notice  is  given. 
We  think  that  the  service  of  the  rule  for  the 
special  jury  was  too  late.  The  present  rule 
must  therefore  be  made  absolute. 

Rule  absolute,  for  discharging  rule  for  special 
jury.—PAi//(p*  V.  Keily,  H,  T.  1842.    C.  P. 


SERTICE  IN  EJECTMENT. — BANKRUrTCT  OP 
TENANT. 
Where  the  tenant  in  poMsession  of  premises,  in  respect 
of  which  m  action  of^ectmeni  wmt  brought,  had 
become  banhntpt,  service  of  the  declaration  and 
notice  on  the  bankrupt,  on  the  official  assignee, 
and  M  the  messenger  in  possession,  was  held 
sufficient  to  entitle  the  lessor  of  the  plaintiff''  to 
move  for  Judgment  against  the  casual  Rector. 

Mr.  Serjt  Channell  moved  for  judgment 
against  the  casual  ejector.  The  tenant  in  pos- 
ession  was  personally  served  with  the  decla- 
ration and  notice  on  the  10th  January,  but 
'before  that  time  he  had  become  bankrupt; 
^  Service  had  been  also  effected  on  the  official 
assignee,  and  on  the  messenger  in  possession, 
but  not  on  the  creditors'  assignee.  Doe  d. 
Banng^  v.  Roe,  6  Dowl.  P.  C.  456,  however, 
»hewed  this  to  be  sufficient. 

Per  Ctfriam.— Rule  granted.  Doe  d.  ^ohn» 
son  V.  RiMf.    H.  T.  1842.  C.  P. 


LEGALITY  OF  STEEPLE  CHA8JNO. — 18  OeO.  2, 

c.  34. — 3  &  4  Vic.  c.  5.— «FFBCT  of. 
A  steeple  chase  is  within  the  protection  of  ihe 
Uth  section  of  the  18  Geo.  2,  e.  34,  udiiek 
applies  to  aU  races  for  stakes  of  the  value 
0/60/.  or  more,  run  at  any  place  withm  the 
kingdom. 

The  declaration  was  in  debt,  and  slated  that 
the  plaintiff  was  the  owner  of  a  mare  called 
Matilda,  and  that  the  defendant  was  the  owner 
of  a  brown  mare ;  that  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  their  said 
mares  should  run  a  race  of  four  miles  across 
the  country,  each  mare  to  carry  thirteen  atone, 
and  the  race  to  come  off  on  the  Ist  March, 
1841  ;  Thomas  Holyoke,  Escj.  to  be  umpire, 
and  his  decision  to  be  final.  The  declaration  al- 
Icged  that  it  was  further  agreed  between  the 
parties  that  if  the  mare  of  the  plaintiff  came 
m  first,  the  defendant  should  pay  to  the  plain- 
tiff the  sum  of  100/.,  play  or  pay ;  but  that  if 
the  mare  of  the  defendant  should  beat  the 
mare  of  the  plaintiff,  then  the  plaintiff  should 
pay  to  the  defendaut  the  sum  of  25/.  p.  p. 
The  declaration  then  alleged  mutual  promises, 
that  the  race  took  place  according  to  the  terms 
of  the  agreement,  and  that  the  umpire  had  de- 
cided that  Matilda  won  tbe  race,  yet  that  the 
defendant  had  not  paid  the  sum  of  100/.,  ac- 
cording to  the  agreement.  The  defendant 
pleaded  non  assumpsit;  secondly,  that  the  mare 
of  the  plaintiff  did  not  beat  the  mare  of  defen- 
dant; and  thirdly,  a  plea  alleging  that  the  race 
was  not  a  legal  race,  within  the  meaning  of  the 
statute.  At  the  trial  at  the  Summer  Assizes 
for  Shrewsbury,  In  the  year  1841,  tbe  plaintiff 
obtained  a  veraict. 

Mr.  Seijt.  Ludlow,  having  in  Michaelmas 
Term  moved  for  a  rule  ami  in  arrest  of  judg- 
ment, on  tbe  ground  of  the  illegality  of  the  race, 
^  Mr.  Serjt.  Ta{fourd  now  shewed  cause.  TJe 
first  statute  which  acknowledged  borse-racing 
was  the  13  Geo.  2,  c.  19,  but  all  the  provisions 
of  that  act,  which  affected  this  subject  were  re- 
pealed by  the  3  &  4  Vic.  c.  6.  The  18  Geo.  2, 
c.  34,  had  recognized  the  previous  act  of  tho 
same  reign,  and  the  enactments  of  this  last 
mentioned  statute  were  now  unrepealed,  and 
it  was  upon  them  that  this  case  must  be  de- 
cided. The  important  clause  was  the  tUb, 
and  that  section,  after  referring  to  some  provi- 
sions of  the  13  G.  2,  c.  19,  wih  regard  to  the 
weights  to  be  carried  by  race  horses,  provided 
that  "  it  shall  and  may  be  lawful  for  any  penon 
to  run  any  match,  &c.  for  any  plate,  &c.  of  the 
value  of  60/.  and  upwards,  and  at  any  place  or 
places  whatsoever.''  It  was  sought  to  have 
this  rule  made  absolute  upon  the  ground  that 
this  not  being  a  race  ron  upon  a  regular  course, 
it  was  not  witbin  the  protection  of  the  statute ; 
but  these  words  of  the  act  mast  be  conclu- 
sive. The  object  of  the  legislature  had  been  to 
improve  the  breed  of  horses,  which  this  sport 
was  also  eminently  qualified  to  promote.  The 
cases  of  Ximenes  v.  Jucques,  6  f .  R.  499,  and 
ffhaley  v.  Pajot,  2  Bos.  &  P.  61,  were  referred 
to,  as  well  as  the  case  of  BHmead  v.  GaU, 
4  Burr.  2433. 
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Mr.  Seijt.  Luihw,  in  rapport  of  the  rule, 
relied  upon  an  opinion  expressed  by  Lord  Eldon 
in  fy'kaley  v.  Pajot,  to  the  efiect  that  races 
coming  within  the  description  of  **  running  on 
the  Psaft**  were  alone  within  the  protection  of 
the  statute.  He  contended  also  that  as  all  the 
provinona  of  the  13  G.  2,  c.  19,  relatiacr  to 
horse  racing,  were  repealed  by  the  3^4  Vict, 
c.  b,  the  sport  was  rendered  lutogetber  illegal. 

77flriii/,U.  J.— The  difficulty  which  is  thrown 
into  this  case  bv  the  last  argument  of  my 
brother  Ludlow^  is  the  conclusion  at  which  it 
would  compel  us  to  arrive,  namely,  that  aU 
horse  races  are  illegal.  The  object  of  the  stat. 
^  &  4  Vict.  c.  5«  is  to  encourage  and  promote 
horse  racing,  and  not  to  throw  any  impediment 
in  the  way  of  its  practice ;  and  it  would  be  a 
most  Bingiilar  thing  if  we  came  to  a  conclusion 
so  entirely  opposea  to  that  object  as  that  which 
is  sought  for.  I  cannot  help  thinkiqg  that  the 
law  now  stands  entirely  upon  the  just  construc- 
tion to  he  put  upon  the  18  G.  2,  c.  34,  s.  11 ; 
and  looking  at  the  terms  of  that  section,  I 
think  that  tliey  include  within  their  operation 
all  races  run  at  any  place  within  the  kingdom, 
at  which  the  prize  is  of  the  value  of  50/.  or 
more.'  Certainly  the  word«  of  Lord  Eldon  in 
l9^haUy  V,  Pqfoi,  have  a  tendency  to  restrict 
the  meaning  of  these  words ;  but  the  particu* 
lar  case  in  which  tbat  opinion  was  thrown  out 
was  capable  of  decision,  and  was  decided  upon 
entirely  different  grounds.  Upon  the  whole  it 
appears  to  me  that  this  case,  being  quite  within 
the  general  object  which  the  legislature  have 
sought  to  attain,  falls  within  the  protection  of 
the  act  of  the  18  G.  2,  and  the  rule  must  be 
discharged. 

Ersiine,  J.,  and  Muuie,  J.,  concurred. 

EvoM  V.  Praii,  H.  T.  1842.    C.  P. 


SITTINGS  IN  CHANCERY, 
After  Hilary  Term,  1842. 


h  Seals. 


lorlr  C^anrrlUir 

LINCOLN'S  XN^. 

Feb.  8.  21  \ 
March  7,  21  / 
Fab.    9  to  19,  inclusive 

22  to  March  5,  inclusive, 
March  8  to  19,  inclusive. 

Appeals  and  Causes. 
March  22.— Petitions. 

Except  snch  days  as  his  Lordship  may 
iie  occupied  in  the  House  of  Lords. 

ffaitter0rtl^r»0l». 

Feb.   8,  21\i^,^,.^„. 
March  7,21/ ^'^'*^"•• 
Feb.    9  to  19,  inclusive, 
22  to  24,  inclusive, 
26  to  March  5,  inclusive, 
March  8  to  19,  inclusive. 

Pleas,  Demurrers,  Causes,  Further  Direc- 
tions,  and  Exceptions. 


Maroii  09}  Petitions  in  General  Paper. 

**    ^  wo 

•#•  Sliort  C&nses«  and  Consent  Causes  and 
Petitions,  Wednesday,  9th  February,  and  every 
Tuesday. 

fSitt  CJ^iwllor  of  ^nutett^. 
Feb.  8,  21 1  w  ,. 
March  7.  21  /  ^***'^»'- 
Feb.    9  to  19.  inclusive, 

22  to  March  6,  inclusive. 
March  8  to  19,  inclusive. 

Pleas.  Demurrers,  Exceptions,  Causes, 
and  Further  Directions^ 
March  22.— Petitions. 

•#•  Unopposed  Petitions  and  Siiort  Causes 
every  Friday,  before  the  Oenecal  Pttper. 

^ist  Cfianccllar  Btistr. 
Feb.  8  and  211 ..  .•  j /^ 

Marih  7  and  21 P^^^'^"*'  ''''^  C««8«- 
Feb.    9  to  19,  inclusive* 

22  to  March  5,  inclusive, 
March  8  to  19,  inclusive. 

Pleas,   Demurrers,  Exceptions,  Caoaca, 
and  Further  Directions. 
March  22. — Petitions. 

*«*  Unopposed  Petitions  and  Short  Causes 
every  Saturday,  before  the  General  Paper. 

Mareli  7,'  21 }  Mo*»ons  and  Causes. 
Feb.    9  to  19,  inclusive, 

22  to  March  5,  inclusive, 
March  8  to  19,  indusive. 

Pleas,  Demurrers,  (Exceptions,   Causes, 
and  Further  Directions. 
March  22.— Petitions. 

*•*  Unopposed  Petitions  and  Short  Causes 
every  Saturday,  before  the  General  Paper. 

COMMON  LAW  SITTINGS, 
4fter  Hilary  Term..  1842. 

Guceii*^  iSett^. 

MIDDLE0KX. 

Tuesday Feb.  1  ) 

and  dailv  to      \  Oomreoo  Juries. 
Wednesday  Feb.  9) 

Thursdav..Feb.  101 

and  daily  to        \  i 
Tuesday . 


Special  Juries, 
eb.  16j 

LONDON. 

Wednesday  Feb.  16 1 

'"'aT.ny.o"'^  UommonJnrie.. 
Monday  ...Feb.  21 J 

Tuesday.. .Feb.  22"! 

and  daily  to       V  Special  Juries. 
I  Monday... Feb.  28 J 
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't*'.*'  LONDON. 

Atfjournment  Day Monday  Feb.  14 


MIDDLESEX. 


Tuesday,,.. Feb, 
Wednesday .... 

Thursday 

Friday » 

Saturday .... 

Monday  .... 
Tuesday.  ... 
Wednesday . . 

Thursday .  . . 


1     Common  Juries. 

„  r  Rev.  Causes,  (Customs)  & 
\     Common  Juries. 

3  Common  Juries. 

4  r  Revenue  Causes,  (Excise) 
I     and  Common  Juries. 

5  Common  Juries. 
Special  and  Com.  Juries. 

10    Common  Juries. 


■l\" 


LONDON. 

Wednesday  Feb.  2    To  adjourn  only, 

Friday 11    Adjt.  Day.    Com.  Juries, 

Saturday 1*2) 

Monday 14  [>  Common  Juries. 

Tuesday 15) 

Wednesday 16 

Thursday 17 

sSLv:::::;l§>speci.i«d  Coo,.  June.. 

Monday 21 

Tuesday 22 

The  Court  will  sit  at  balf.past  nine  o*clock. 


PARLIAMENTARY  PROCEEDINGS 
RELATING  TO  TOE  LAW. 


Qt7KEN  S  SPEECH. 

In  her  Majesty's  Speech  on  opening  the 
session  of  parliament  on  Thursday  last,  the 
3d  February,  are  the  following  passages  re- 
lating to  Law  Reform : 

**  Measures  will  be  submitted  to  your 
consideration  for  the  Amendment  of  the  Law 
of  Bankruptcy,  and  for  the  Improvement  of 
the  Jurisdiction  exercised  by  the  Ecclesi^ 
astical  Courts  in  England  and  Whales." 

'•  It  will  also  be  desirable  that  you  should 
consider,  with  a  view  to  their  revision,  the 
laws  which  regulate  the  Registration  of 
Elector9  of  Members  to  serve  in  Parliament." 


NEW  WBITS. 

In  the  House  of  Commons,  new  writs 
were  ordered  for  Leominster,  in  the  room 
of  Vice  Chancellor  Wigram ;  for  Liverpool, 
in  the  room  of  Mr.  Justice  Cresswell ;  for 
Dublin  University,  in  the  room  of  Mr. 
Baron  Lefroy,  and  for  Bandon  Bridge,  in 
the  room  of  Mr.  Serjeant  Jackson,  now 
Solicitor  General  for  Ireland. 


THE  EDITOR'S  LETTER  BOX. 


^  "  Sigma"  requests  a  definition  of  "  Frith- 
silver."  In  the  extens^ive  manors  of  a  noble- 
man in  Staffordshire,  it  is  an  annual  payment 
made  by  the  ronstaliles  of  the  ditferent  parbhes 
within  the  jurisdiction  of  the  several  leets,  in 
the  nature  of  a  chief  or  quit  rent.  Probably 
it  was  anciently  called  Frith-sokeii ;  frith, 
peane,  and  soken  liberty — a  liberty  of  havinj^ 
frank-pledge,  cir  a  surety  of  defence.  WTiy 
paid  by  the  constables  t 

We  will  attend  to  the  communication  re- 
garding Medical  Coroners. 

*'  Gent.«  one,  &c."  should  submit  his  bill  to 
one  of  the  lawyers  in  parliament,  and  no  doubt 
it  will  receive  due  attention. 

Our  publisher  will  inform  "A  Subscriber" 
of  die  most  compendious  work  on  the  subject 
he  mentions. 

**  Spes"  should  consult  the  work  of  Messrs. 
Montagu  and  Ayrton. 

We  aoprehend  that  our  readers  would  ob- 
ject to  lue  insertion  of  the  cases  of  *•  Nemo" 
and  •'  A  Subscriber." 

Tlie  Conveyance  Stamp  mentioned  by  T.  G. 
will  be  sufficient,  without  the  mortgage  stamp. 

A  few  copied  remain  of  the  Legal  Almanac, 
Remembrancer,  and  Diary,  fur  the  present 
year. 

The  Analytical  Digest  of  all  reported  Cases 
in  all  the  Court?,  will  be  published  on  Satur- 
day next.  This  will  be  the  First  Part  of  a  new 
volume  of  that  Work. 

Subscribers  having  imperfect  sets  of  the 
Legal  Otiserver,  can  now  be  supplied,  several 
numbers  having  been  reprinted. 

The  General  Index  to  the  first  twenty  vo* 
|umes,  renders  the  whole  complete  and  eaaily 
accessible. 
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■  "  Quod  mi^is  ad  Not 

P«rtinet,  et  oetcire  malum  eat,  agitamua. 


HOIAT. 


LETTERS 

Fbom  Mr.  Ambrosb  Harcourt,  Stu- 
dent AT  Law,  to  Mr.  Thomas  Prin- 
Gi^,  OF  Trinity  Haix,  Cambridge. 

LSTTSB  IV. 

Dear  Pringlej 
The  seuion  of  Parliament  has  now  com- 
menced in  good  earnest,  and  so  far  there 
has  been  little  note  of  preparation  for  law 
reform.  Local  Courts,  we  hear  not  of. 
Chancery  Reform  is  put  out  in  good  nurs- 
ing, and  there  appears  altogether  a  lull  in 
the  contentions  of  party.  Nevertheless,  I 
humbly  consider  this  as  deceitful,  and  likely 
to  portend,  by-and-bye,  a  storAa.  But  we 
shall  see  as  to  this.  I  go  on  to  tell  you 
what  I  think  of  the  Judges. 

I  left  off  at  Lord  Lyndhnrst,  and  I  have 
now  to  say  a  word  or  two  about  the  Vice 
Chancellors.  You  know  that  there  are  now 
three,  and  I  understand  the  large  arrear  of 
causes,  is  fast  melting  away  under  their 
triple  exertions. 

There  is,  first,  Sir  Lancelot  Shadwell, 
Vice  Chancellor  of  England,  a  lawyer,  after 
thirty  years*  work,  certainly  in  a  very  good 
state  of  preservation.   A  more  hearty,  good-  I 
humoured  looking  man,  I  know  not.     He 
seems  to  be  always  in  a  most  happy  state 
of  mind,  at  ease  within  himself,  and  on  good 
terma  with  every  body.     It  is  undoubtedly 
this  Vice  Chancellor  Uiat  has  kept  the  ma- 
chine of  the  Court  of  Chancery  going  for 
many  years.    Let  the  Great  Seal  be  in  what 
custody  it  wonld ;  Lord  Chancellors  might 
fiouriah  or  might  fade  —Masters  of  the  Rolls 

Foi.  xxiii.~]fo.  702,  1 


might  sit  in  the  morning  or  in  the  evening  ^ 
the  great  bulk  of  the  business  has  for  many 
years  pressed  into  the  Vice  Chancellor's 
Court,  and  has  been  disposed  of  by  him. 
And  certainly,  considering  all  this  weight 
of  responsibility,  a  more  smiling  face  I 
never  saw.     The  Vice   Chancellor's  chief 
judicial  qualities,  are  great  quickness,  con- 
siderable knowledge  of  practice,  and  no 
ordinary  general  knowledge  on  the  matters 
usually  coming  before  his  Court.     Further 
than  this,  I  am  not  prepared,  from  what  I 
hear,  to  go.     He  has  done  little  in  fixing 
equitable  principles;    he  has  thrown  but 
little  light  on  the  true  bounds  of  the  juris- 
diction of  his  Court,  and  he  has  been  too 
often  supposed  to  have  been  influenced  by 
particular  counsel.     Yet  he  is,  doubdess,  a 
pains-taking  Judge,  who  labours,  early  and 
late,  to  get  through  his  business.     The  ap- 
pointment of  two  other  Vice  Chancellors 
has  necessarily  lessened  his  labours,  and 
the  great  test  of  his  qualifications  for  his 
office,  will  be  his  retaining  his  present  bu- 
siness in  all  that  portion  of  it  where  an 
option  is  given  to   the  suitor.     So  far  I 
understand,  there  has  been  but  little  de- 
cline.   Thus  I  give  you  the  floating  opinion 
of  the  professional  circle  that  I  mix  in,  and 
you  must  only  take  it  for  what  it  is  worth. 
I  will  tell  you  about  the  other  Vice  Chan- 
cellors, when  I  write  again. 

Your's  truly, 

Ambaoss  Harcourt. 
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JUDGMENTS,  SO  FAR  AS  THEY 
AFFECT  REAL  PROPERTY. 


Having  taken  a  brief  view  of  the  law  as  it 
stood  prior  to  the  Ist  &  a&d  Vict.  c.  1 10»^ 
we  ehall  now  proceed  to  enaanine  such  of 
the  enactments  of  this  statute,  as  relate  to 
judgments  against  real  estates. 

But  it  is  to  be  observed,  that  none  of  its 
provisions  extending  the  remedies  of  the 
judgment  creditor,  affect  purchasers  or  mort- 
gagees without  notice,  and  consequently, 
that  as  against  such  purchasers  or  mort- 
gagees, tiie  creditor  must  rely  solely 
upon  the  old  law,  the  5th  sectioa  of  the 
2  &  3  Vict.  c.  1 1»  having  provided  that  no 
judgment,  decree,  rule,  or  order,  shall,  a» 
against  purchasers  and  mortgagees,  with" 
out  notice  thereof,  bind  or  afiect  any  lands, 
tenements,  or  hereditaments,  or  any  interest 
therein,  further  or  otherwise,  or  more  ex- 
tensively in  any  respect,  although  duly  re- 
gisttf  ed,  than  a  judgment  of  one  of  the 
Superior  Ceurts  "would  have  bound  mioh 
purchaser  ot  nortgagce  before  the  1  &  2 
Vkit.  0.  110,  where  it  had  beea  duly  doc- 
keted aoeording  to  the  law  then  in  force. 
But  the  6th  section  provides  that  nothing 
in  the  said  recited  act,  or  in  that  act  con* 
talned«  shall  affect  any  judgment  as  be- 
tween the  parties  thereto,  or  their  repre- 
fieatatives,  or  those  claiming  as  volunteers 
under  them^ 

Pttrchasers,  however,  sheuld  be  cautioui 
in  placing  much  reliance  upon  this  exemp* 
tidn»  as  notice  might  be  inferred  from  slight 
circumstances,  a^,  if  pcoved,  would  lay 
iheii  opea  to  all  those  more  extensive  re* 
medies  which  the  previous  statute  gives  to 
judgment  creditors  agvioet  the  land. 

The  1 1  th  section  of  dhe  1  &  2  Vict.  e.  1 20. 
itftet  reeiliag  the  expediency  of  giving  judg- 
ment creditors  ndore  effectuid  remedies 
against  the  real  and  personal  eatate  of 
their  debtors,  than  they  possessed  under  the 
then  existing  law,  proceeds  to  enact,  that 
upon  any  judgment  which,  at  the  time  ap- 
pointed for  the  commencement  of  that  act, 
should  have  been  recovered,  or  should  be 
thereafter  reeovcred  in  any  action  in  any 
of  her  Majesty's  Superior  Courts  at  West- 
BttBStor,  execution  may  be  delivered  of  all 
such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary 
tenure,  as  the  person  against  whom  execu- 
tion Is  BO  sued,  or  any  person  in  trust  for 


«  Seecrn/^,  p.  211,  243. 


him,  shall  have  been  aeised  or  possessed  of 
at  the  time  of  entering  up  the  said  judgment, 
or  at  any  time  afterwards,  or  over  which  snch 
person  shall,  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  have 
any  disposing  power  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise 
for  his  own  benefit,  in  like  manner  as  exe- 
cution might  then  be  delivered  of  one 
moiety  of  the  lands  and  tenements  of  any 
person  agmnst  whom  a  writ  of  elegit  was 
sued  out;  which  lands,  &c.  shall  accordingly 
be  held  by  the  party  to  whom  such  execu- 
tion shall  be  delivered,  subject  to  such  ac- 
count in  the  Court  out  of  which  snch  exe- 
cution shall  have  been  sued  out  as  a  tenant 
by  elegit,  is  subject  to  in  a  court  of  equity  : 
and  it  is  provided,  that  such  party  to  whom 
any  copyhold  or  customary  lands  shall  be 
delivered  in  execution,  shall  be  liable  to 
such  payments  and  services  to  the  lord  of 
the  manor  or  other  persons  entitled,  as  the 
person  against  whom  such  execution  shall 
be  issued  would  have  been  aulgoet  to  ia 
case  such  execution  had  not  issued,  and 
shall  be  entitled  to  hold  the  same  lands 
until  the  amount  of  such  payments  and  the 
value  of  such  services,  as  well  as  the  amount 
of  the  judgment,  shall  have  been  levied. 

The  judgment  creditor*  instead  of  being 
confined  to  the  moiety,  19  enabled,  bf  thia 
section,  to  take  the  whole  of  his  diSttor's 
lands.  Copyholds,  whioh  were  not  exten* 
dible  under  the  Statute  of  Westminster!  are 
now  expressly  made  extendibleequally  with 
freeholds ;  but  with  the  exceptioa  of  copy- 
hoki  and  eustomary  estates,  and  the  trusts 
of  torms  of  years,  it  would  seem  that  no 
description  of  property  or  interest  oan  be 
taken  in  esiecution  under  this^seotion,  whioh 
could  not  have  been  extended  before  tha 
slftUt^. 

ft  has  been  suggested  that  terms  of  yeara. 
as  well  equitable  as  legal,  continue  to  be 
unaffected  by  judgments  until  exeeulioa, 
on  the  ground  that  the  enactment  is  worded 
in  the  same  manner  as  that  of  the  Statute  of 
Frauds,  which  was  held  not  to  include  chattel 
interests.  Jarm.  Conv.  by  Sweet,  6th  voL 
p.48.  Sir  Edward  Ragden,  on  the  contrary. 
seems  to  oonskier  that  leaseholds  are  b(Hind 
in  like  manner  with  freeholds.  2  Sugd,  V. 
&  P.  40 1 .  See  also  Hayes's  Ck>nveyauctng, 
4thedit.  p  805.  And  tliis seems  to  be  the 
better  opinion. 

It  wotdd  be  ineonsistent  that  terms  of  yeara 
should  be  stiH  extendible  only  for  a  maisip 
under  the  Statute  of  Weotminster,  and  that 
they  should  be  bound  at  law  only  from  the 
time  of  exscntion  sned>  whikt  a  yadgaaent 
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is,  b^rood  a  doubt,  made  a  charge  in  equity 
by  the  Idth  section,  upon  the  entirety  of 
the  leaseholds  of  the  debtor,  from  the  time 
that  the  judgment  is  entered  up. 

Though  this  section  may  not  be  altoge- 
ther free  from  ambiguity,  it  seems  in  accord- 
ance with  the  language  used,  and  certainly 
viih  the  i^rit  of  the  whole  act,  to  hold 
that  terms  of  years  are  included. 

It  will  bo  readily  seen,  that  cautious 
purchasers  will  now  make  searches  for 
judgments  in  many  cases  where,  under  the 
old  law,  searches  would  ha^e  been  probably 
dispensed  with.  Want  of  notice,  indeed, 
don  protect  purchasers  from  the  operation 
of  those  new  proTisions,  but  for  tbe  reason 
already  stated,  this  feet  cannot  be  safely 
relied  upon.  Sir  Edward  Sugden's  advice 
is,  that  in  no  case  should  a  purchaser  ne- 
glect a  search.  **  It  is  no  longer  safe  (he 
oontianes)  to  rely  upon  an  outstanding 
legal  estate ;  the  execution  of  a  power,  will 
not  defeat  the  judgment,  and  it  binds 
ei|uitaUe  as  well  as  legal  estates  ;  powers 
amounting  to  ownership,  as  well  as  actual 
estnlea.  Sven  the  most  solvent  person 
may  haive  an  order  of  some  Court  against 
hios  for  payment  of  costs,  which  the  person 
obtaining  it  may  choose  to  make  binding 
mptm  purchasers ;  and  although  the  provi- 
sion in  the  2  Vict.  c.  11,  s.  6,  is  a  gr^at 
safe-gnaid  to  purchasers,  yet  ft  would  not 
be  wise  to  rely  upon  it,  as  notice  may  be 
pitnred  by  slight  circumstances."  2  Sugd. 
V.  h  P.  p.  4as. 

By  asnakgy  to  the  oenstruction  which 
bne  been  put  upon  the  10th  section  of  the 
Saatate  of  Frauds,  it  is  apprehended  that 
BO  equitable  interest  of  the  debtor  can  be 
taken  in  execution  under  the  1 1th  section 
oi  this  statute,  which  is  sul]ject  to  incum- 
Inmacca,  or'of  which,  from  any  other  cause, 
lie  haa  not  the  sole  beneficicd  ownership. 
HmrtM^.  Booker,  4  Bing.  96. 

While  formerly  only  those  trust  estates 
oonld  be  taken  in  execution  of  which  the 
debtor's  trustee  was  seised  at  the  time  of 
execntkm  sued  (Hunt  v.  Coles,  Com.  Rep. 
92€i)  a  judgment  is  now  made  a  legal  lien 
upon  all  lands  held  in  trust  for  the  debtor 
ftt  and  at  any  time  after  the  period  of  its 
being  entered  up  ;  so  that  a  judgment  cre- 
ditior  who  can  fix  a  purchaser  with  notice, 
wiSl  not,  under  the  new  act,  be  compelled 
to  veaoct  to  a  court  of  equity  for  relief 
agpiiM$  the  conveyance  ef  the  legal  estate, 
snboequantly  to  his  judgment,  but  will  be 
able  to  taloe  She  lands  in  execution  by 
legal  procesa. 

Another  ioiportant  change  dfected  by 


this  section,  has  been  to  deprive  an  appoint- 
ment of  its  ancient  effect,  in  defeating  judg- 
ments entered  up  against  the  donee  subse- 
quently to  the  creation  of  the  power^  pro- 
vided the  power  be  one  that  the  donee  is 
able  to  exercise  for  his  own  benefit  mthout 
the  assent  of  any  other  person  ;  but  here  if 
the  appointee  is  a  purchaser  without  notice, 
he  will,  of  course,  be  entitled  to  the  benefit 
of  the  Sth  section  of  the  2  &  8  Vict,  c.  11, 
and  an  appointment  will  be  then  as  effec- 
tual in  protecting  him  from  judgments  as 
it  was  under  the  old  law. 

Another  consequence  of  this  section  is. 
that  the  creditor  will  not  be  deprived  of  the 
benefit  of  his  judgment  in  cases  of  joint- 
tenancy  by  reason  of  the  death  of  the  debtor 
in  the  lifetime  of  his  co-tenant,  and  before 
the  execution  of  the  eieyit,  but  will  be  en- 
titled to  the  same  remedies  against  the 
share  which  has  survived,  as  he  would  have 
had  in  the  lifetime  of  his  debtor. 

Under  the  11th  section,  it  is  conceived 
that  the  issue  in  tail  and  remainder-men, 
though  not  expressly  named  in  it,  will,  where 
there  is  no  protector,  be  bound  by  judg- 
ments entered  up  against  the  tenant  in  tail, 
inasmuch  as  he  has,  in  the  words  of  the  sec- 
tion, a  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit.  The  13th 
section^  however,  is  express  on  this  point ; 
and  in  purchasing  from  such  issue  or  re- 
mainder-men, it  will  now  be  necessary  to 
search  for  judgments  for  the  proper  period 
against  the  preceding  tenants  in  tail.  Where 
there  is  a  protector,  the  judgment  creditor 
can  only  attach  the  lands  entailed  during 
the  life  of  the  debtor,  as  he  might  have 
done  before  the  act. 

If  a  joint  judgment  is  entered  up  against 
the  joint  donees  of  a  general  power  of 
appointment,  it  would  seem  that  such  a 
power  would,  under  the  circumstances,  be 
considered  a  disposing  power  within  the 
11  th  section. 

lliere  seems  reason  to  believe  that  a 
general  power  of  appointment  by  will,  is 
within  the  meaning  of  the  section,  for  in 
this  case  the  debtor  has  a  disposing  power 
which  he  may  execute  so  as  to  increase 
his  testamentary  estate,  and  in  that  sense, 
for  his  own  benefit. 

The  object  of  the  statute  certainly  is,  to 
afford  relief  to  the  creditor,  to  the  extent  of 
the  debtor's  beneficial"  interest,  whether 
vested,  or  attainable  by  execution  of  a  power, 
or  otherwise ;  and  therefore,  the  enactments 
must  be  held  to  extend  to  all  cases  where 
the  debtor  has  a  general  uncontrc^ed  power 
X2 
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of  appointment,  not  limited  to  particolar 
objects,  or  to  specific  purposes. 

It  will  be  perceived  that  the  1 1th  section 
makes  no  provision  for  the  judgment  creditor 
in  those  cases  where  legal  execution  is  from 
the  nature  or  circumstances  of  the  property 
impracticable.     The  13th  section,  however, 
enacts  that,  a  judgment  then  entered  up, 
or  which  might  be  entered  up  in  any  of  her 
Majesty's  superior  courts  at  Westminster, 
shall  operate  as  a  charge  upon  all  lands, 
tenements,    rectories,    advowsons»    tithes, 
rents  and  hereditaments  (including  lands 
and  hereditaments  of  copyhold  or  customary 
tenure)  of  or  to  which  such  person  shall  at 
the  time  of  entering  up  such  judgment  or  at 
any  time  afterwards  be  seised,  possessed  or 
entitled  for  any  estate  or  interest  whatever, 
at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder  or  expectancy,  or  over 
which  such  person  should,  at  the  time  of 
entering  up  such  judgment  or  at  any  time 
afterwards,  have  any  disposing  power,  which 
he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  and 
shall  be  binding  as  against  the  persons 
against  whom  judgment  shall  be  so  entered 
iip,  and  against  all  persons  claiming  under 
him  after  such  judgment^  and  shall  also  be 
binding  as  against  the  issue  of  his  body  and 
all  other  persons  whom  he  might,  without 
the  assent  of  any  other  person*  cut  off  and 
debar  from  any  remainder,  reversion    or 
other  interest  in  or  out  of  any  of  the  said 
lands  &c.,  and  that  every  judgment  creditor 
shall  have  such  and  the  same  remedies  in  a 
court  of  equity  against  the  hereditaments 
80  charged  by  virtue  of  this  act  or  any  part 
thereof,  as  he  would  be  entitled  to  in  case 
the  person  against  whom  such  judgment 
shall  have  been  so  entered  up,  had  power  to 
charge  the  same  hereditaments,  and  had  by 
writing  under  his  hand,  agreed  to  charge 
the  same  with  the  amount  of  such  judgment 
.debt  and  interest  thereon.     But  it  is  pro- 
vided that  no  judgment  creditor  shall   be 
entitled  to  proceed  in  equity  to  obtain  the 
benefit  of  such  charge  until  after  the  expira- 
tion of  one  year  from  the  time  of  entering 
up  such  judgment,  and  that  no  such  charge 
shall  operate  to  give  the  judgment  creditor 
any  preference  in  case  of  bankruptcy,  unless 
such  judgment  shall  have  been  entered  up 
one  year  at  least  before  the  bankruptcy. 

Before  the  statute,  a  judgment  was  a 
mere  general  lien,  and  equity,  in  as- 
sisting a  judgment  creditor  who  had  no 
means  of  enforcing  execution  at  law,  as- 
sumed the  jurisdiction  which  it  exercised. 
As  a  geaenil  rulej|  courts  of  equity  were 


guided  as  to  the  extent  of  the  relief  by  fte 
statute  of  Westminster,  which  gave  the 
elegit  in  the  first  instance :  Stilenum  ▼.  AmA" 
down,  2  Atk.  608  ;  and  generally  rcfoaed  to 
interfere  on  the  creditor's  behalf  until  the 
elegit  under  that  statute  had  been  sued  out, 
as  an  essential  preliminary.  Ideate  ▼.  Tkc 
Duke  of  Marlborough,  3  Myl.  &  Cr.  407. 
But  the  1 8th  section  of  this  statute  makes  a 
judgment  a  specific  charge  upon  all  the 
property  which  is  rendered  liable  to  be  ex- 
tended under  the  Uth  section,  together 
with  advowsons  in  gross,  property  ia  expec- 
tancy, equities  of  redemption,  and  tiust 
estates  in  which  the  debtor  has  not  the  aole 
ownership,  none  of  which  could  be  extended 
under  the  old  law,  nor,  it  is  conceived,  un- 
der the  Uth  section  of  the  new.  act. 

The  terms  of  this]  section  axe  so  con^re- 
hensive  as  to  leave  no  doubt  that  lc«se- 
holds,  both  legal  and  equitable,  are  within 
its  provisions. 

This  act  makes  a  judgment  a  lien  both  at 
law,  and  in  equity,  upon  all  which  the  ddifeor 
has,  and  upon  all  which  he  can  give.  If 
the  debtor  has  a  sole  power  of  appointment 
which  he  may  exercise  for  his  own  benefit, 
the  statute,  in  a  sense,  executes  the  power 
in  favour  of  the  creditor,  and  the  judgment 
becomes  an  immediate  lien  upon  the  lands 
over  which  the  power  extends. 

A  joint  power  is  not  within  the  act,  as 
the  validity  of  its  execution  depends  upon 
the  assent  of  another  person;  and  the  ap- 
pointee may   with  safety  disregard   even 
the  judgments  of  which  he  has  notice,  if  the 
donee  has  no  ulterior  interest.     But  it  be- 
comes an  important  question,  if  the  debt- 
or be  the  donee  of  a  joint  power  with  an 
ulterior  estate,  whether  he  can  coneiur  \rith 
his  joint  donee  in  exercising  the  power  so  as 
to  defeat  the  judgment  creditor's  lien  upon 
that  estate.  It  is  a  well-known  principle  that 
if  a  person  having  a  power,  and  an  estate 
subject  to  the  power,  makes  a  lease«  or 
grants  any  other  interest  by  virtue  of  his 
estate,  he  cannot  exercise  diat  power  so  as 
to  defeat  his  own  act.   But  a  judgment  was 
not  considered  as  an  act  done  by  the  party, 
but  as  a  proceeding  in  imvitum,  and  conse- 
quently the  donee  was  able,  by  means  of  an 
appointment,  to  destroy  the  creditor's  lien. 
The    13th  section   of  this  act,   however, 
provides  that  every  judgment  creditor  shall 
have  such  and  the  same  remedies  in  a  court 
of  equity  as  he  would  be  entitled  to  in  case 
the  person  against  whom  such  judgment 
shall  have  been  so  entered  up,  had  power  to 
charge  the    hereditaments,    and    had    by 
writing  uoder  his  hand,  agreed  to  dMMqge 
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tke  flame.  It  will  be  remarked,  tiiat  the 
1 3th  section  gives  the  judgment  creditor 
"  ntch  and  the  same  remedies"  but  without 
positiTely  stating  that  the  judgment  is  to 
have  **  ike  same  farce  and  effect "  as  a  volun- 
tarj  chaige.  Without  the  latter  ezpres- 
nons,  there  is  strong  ground  for  contend- 
ing that  a  judgment  is  now  to  be  considered 
in  equity  as  a  charge  voluntarily  created 
by  the  debtor ;  and  it  is  abundantly  clear 
that  if  such  a  charge  had  been  made,  a 
court  of  equity  would  not  allow  it  to  be 
pr^diced  by  any  subsequent  appointment, 
except  in  the  case  of  the  appointee  being  a 
purchaser  for  a  valuable  consideration  with- 
out notice. 

We  have  seen  that  a  judgment  creditor 
lost  the  benefit  of  his  security,  as  against 
the  assignees  of  a  bankrupt,  unless  the  exe- 
cution was  complete  before  the  act  of  bank- 
ruptcy; but  this  section,  by  putting  the 
judgment  creditor  on  a  footing  with  an 
equitable  mortgagee,  gives  him  a  priority 
over  other  creditors,  provided  the  judgment 
shall  have  been  entered  up  one  year  at  least 
before  the  bankruptcy.  On  a  sale,  there- 
fore, by  the  assignees,  it  will  be  necessary 
for  the  future  to  search  for  judgments 
against  the  bankrupt. 

The  1 3th  section  concludes  with  a  pro- 
viso that  nothing  therein  contained  shall 
be  deemed  or  taken  to  alter  or  affect  any 
doctrine  of  courts  of  equity,  whereby  pro- 
tection is  given  to  purchasers  for  valuable 
consideration,  without  notice.  The  object 
of  this  proviso  was,  that  purchasers  without 
notice  may  be  able  to  protect  themselves 
from  judgments  by  any  means  which  were 
effectual  for  this  purpose  before  the  statute, 
so  far  as  the  property  of  the  debtor  is  not 
extendible  under  the  11th  section.  But 
the  particular  provision  of  this  act  for  the 
protection  of  purchasers  and  mortgagees 
without  notice,  is  rendered  unimportant  by 
the  more  extensive  operation  of  the  2  &  3 
Vic.  c.  11,  s.  5,  whereby  they  are  pro- 
tected from  all  the  provisions  of  this  statute, 
so  far  as  their  tendency  is  to  extend  the 
legal  or  equitable  remedies  of  the  judgment 
creditor  beyond  what  they  were  under  the 
old  law. 

And  as  to  purchasers  and  mortgagees 
who  became  such  before  the  1st  of  October, 
1838,  the  11th  and  i3th  sections  provide 
against  any  judgment  affecting  them  other- 
wise than  as  the  same  would  have  affected 
them  if  the  act  had  not  passed. 

Formerly,  the  creditor  was  not  obliged 
to  account  at  law  for  more  than  the  ex- 
tended value.     Price  v.  Vamey,  3  B.  &  G. 


783.  But  if  the  debtor  appHed  to  a  court  of 
equity  for  relief,  the  creditor  was  compelled  to 
account  for  the  whole  that  he  had  received, 
upon  the  terms  of  tke  debtor  allowing  in- 
terest on  the  judgment.  Godfrey  v.  Watson, 
3  Atk.  517.  Again,  interest  upon  a  judg- 
ment was  recoverable  at  law  only  in  the 
shape  of  damages;  or  if  the  creditor  ap;- 
plied  to  a  court  of  equity,  his  claim  to 
interest  there  depended  upon  his  havitkg 
previously  brought  an  action  at  law  to  re- 
cover it.  Gwmt  V.  Taylor,  3  Myl.  &  K.. 
dO*2.  The  1 1th  section  of  the  1  &  2  Vict, 
c.  110,  however,  subjects  the  creditor  to 
such  account  in  the  Court  out  of  which 
execution  shall  have  been  sued,  as  a  tenant 
by  elegit  is  subject  to  in  a  court  of  equity  ; 
and  the  17  th  section  provides  that  every 
judgment  shall  carry  interest  at  the  rate  of 
41.  per  centum  per  annum  from  the  time 
of  entering  up  the  judgment,  or  from  the 
time  of  the  commencement  of  the  act,  in 
cases  of  judgments  then  entered  up,  and  not 
carrying  interest  until  the  same  should  be 
satisfied. 

The  forbgoing  observations  are  equally 
applicable  to  decrees  and  orders  of  courts 
of  equity,  rules  of  courts  of  law,  orders  of 
the  Lord  Chancellor,  or  of  the  Court  of 
Review  in  matters  of  bankruptcy,  and  all 
orders  of  the  Lord  Chancellor  in  matters  of 
lunacy,  whereby  any  sum  of  money,  or  any 
costs,  charges,  or  expences,  shall  be  payable 
to  any  person;  for  by  the  18th  section, 
such  decrees,  orders,  and  rules,  are  respec- 
tively put  upon  the  footing  of  judgments  in 
the  superior  courts  of  common  law. 


COVENANTS  TO  SETTLE  PROPERTV. 


Whkn  a  person  enters  into  a  eovenant  to  lay 
out  money  in  the  purchase  of  lands,  it  will  be 
strictly  enforced  against  his  heir,  if  he  has  as- 
sets by  descent;*  his  personal  representatives^ 
if  they  have  assets  fi  and,  since  the  «^  W.  &  M.. 
c.  ]4,  it  would  seem,  against  his  devisee. 

But  the  great  proportion  of  the  cases  relate 
to  covenants  to  settle  propertv  at  a  foture 
time,  and  as  to  what  property  wiu  be  bound  by 
such  a  covenant. 

A  covenant  to  settle  all  the  property,  real, 
and  personal,  of  or  to  which  the  covenantor  is 
seised  or  entitled  at  the  time  of  the  covenant, 
is  certainly  valid  and  binding  on  all  such  pro- 
pertv. It  b  also  clear  that  a  covenant  to  settle 
all  tne  real  estate  of  which  the  covenantor,  or 

»  Roundel  v.  Breary,  2  Vern.  482 ;  Deacon 
V.  Smith.  3  Atk.  330. 

*>  Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms., 
211 ;  Benson  v.  Benson,  I  P.  Wms.  130. 
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of.  or  to  whkli  lie  may  st  any  time  afterwards 
or  during  a  particular  coverture,  become  seised 
or  entitled,  will  be  enforced  ^  as  will  a  core- 
Bant  to  leave  half  or  any  sinaUer  fMurt  of  all 
tbe  real  and  personal  estate  of  a  person,  wbe« 
.  tker  pteseat  or  future  s^  and  if  a  covenant  is 
entered  into  to  settle  a  part  of  all  the  real  and 
.  personal  estate  of  or  to  which  a  testator  may 
be  seised  or  entitled  at  the  time  of  his  death, 
a  fraudulent  diBposition  to  defeat  this  cove* 
nant,  as  an  alienation  three  days  before  the 
death  of  the  testator,  will  be  rescinded.* 

The  chief  point  open  to  doubt  connected 
with  this  sutoiject,  was  bow  fax  a  covenant  to 
settle  all  the  real  and  personal  estate  of  or  to 
which  the  covenantor  was  seised  or  entitled  at 
the  time  of  the  covenant,  or  mi^ht  at  any  time 
afterwards  become  seised  or  entitled,  will  be 
enforced  or  supported  in  equity.  In  the  case 
of  C^  v.  Buhopf  a  person  entered  into  ar- 
ticles with  another  to  settle  upon  him  all  his 
real  and  personal  estate  whieh  he  had  or  should 
have,  except  3000/.  Upon  these  articles  a  suit 
.was  commenced  in  the  year  1664,  and  a  de- 
cree made  for  the  defendant  to  settle  all  he 
'then  Lad,  which  was  performed  $  "  since  that, 
an  attempt  was  made  before  us  (says  Lord 
NaMiiia1um\  to  have  a  new  decree  against  the 
defendant  to  settle  new  acqutsiiions  made  by 
hisi^  bnt  I  did  not  think  a  court  of  cooscience 
obliged  to  execute  such  a  strange  agreement, 
any  further  than  it  had  already  been  carried, 
since  it  tended  to  the  discouragement  of  all 
honest  industry  ;'*  so  the  suit  failed. 

Where,  however,  a  person  covenanted  that 
he  would,  on  or  before  a  certain  dav,  secure 
an  annuity  by  a  charge  upon  freeh<ria  estates, 
or  by  investment  in  the  funds,  or  by  tlie  best 
means  in  his  power,  it  would  seem  that  such 
covenant  will  create  a  lien  upon  any  property 
to  which  he  becomes  entitled  between  the  date 
bf  the  covenant  and  the  day  so  limited  for  its 
performance.  This  appears  from  the  late  case 
of  Wellesleff  v.  Wellesley.E  The  title  of  the 
plaintiff  was  under  articles  of  separation,  in 
which,  for  such  consideratioos  as  the  Isw  eon*- 
siders  sufficient  in  such  cases,  Mr.  Wellesley 
contracted  that  he  would,  on  or  before  the 
1st  of  February,  18:i6,  well  and  effectually,  by 
»  chsfge  on  freehold  estates  of  inheritance,  or 
by  inrestment  in  the  funds,  or  by  the  best 
means  which  might  then  be  In  his  power,  se* 
pure  the  annuity*  The  bill  stated  that  subse- 
quent to  the  conunencement,  and  before  the 
appointed  time,  the  defendant  came  into  pos- 
session of  property  which  enabled  him  to  per* 
form  his  covenant,  and  certain  aets  tendin|f  to 
defeat  the  lecurity  so  acquired  and  promised 


e  Prebble  v.  Boghurst,  1  Swanst.  309. 

0  Webster  v.  MUford,  1  Swanst.  449  n,  and 
435  n ;  Grepor  v.  ienm,  3  Swanst.  404  n. 

•  Gregor  v.  Kemp,  3  Swanst.  404  n ;  Jones  v. 
Martin,  3  Anst.  88^.  See  7  Bytb.  by  Stewart, 
p.  689  s  where  other  cases  on  this  sul^ject  are 
collected. 

f  3  Swanst.  401. 

v4Myl.  &Craig.56l. 


to  be  diaijged.  Lord  CeltanAM  thus  addreaMi 
himself  to  these  fiscts:  *'  If,  at  the  hearing,  tkeae 
facts  being  proved,  the  Court  will  have  no 
no  power  to  make  any  decree,  except  that  Mr. 
Wfilesley  do  perform  his  contract,  and  no 
power  to  act  iq>on  the  land,  then  the  demurrer 
must  be  allowed;  but  if  the  Court  can  act 
upon  the  land,  then  the  defiendaats  who  have 
demurred,  and  are  made  defendants  as  trustee! 
of  the  land,  are  properly  made  defendants,  nuA 
the  demurrer  must  be  overruled  i  that  is,  ia 
that  case,  according  to  the  plaintiff's  shewing, 
they  wUl  have  a  decree  against  them.  If  there 
be  a  contract  for  sale,  and  the  vendor  proceeds 
so  to  deal  with  property  as  to  incapadtale 
himself  from  peitormtng  his  contract,  thin 
Court  will  act  upon  the  property ;  and  legisla- 
tive provisions  now  exist,  enabling  this  Court, 
in  certain  cases,  to  exercise  this  jurisdiction 
with  more  effect.  In  Prebble  v.  Boghntnt^ 
1  S^vanst.  309,  whilst  it  was  still  uncertain 
whether  the  agreement  affected  the  lands  in 

3uestion,  Uord  Eldom  did  not  doubt  the  jttri»- 
iction  of  the  Court  to  appoint  a  receiver.  H 
the  plaintiff  in  this  case  should  obtain  a  decree 
against  Mr.  Wellesley,  establishing  her  ttUe  to 
have  the.  annuity  charged  upon  the  property, 
of  which  the  defendants  demnrrmg  are  trus- 
tees for  hini«  can  it  be  doubted  that  the  Court 
would  act  upon  such  propertv  for  the  purpoae 
of  enforcing  this  equity  }  anu  if  so,  the  ddfe»- 
dants.  as  trustees  of  it,  are  necessary  partsaa 
for  that  purpose.  The  only  ground  upon 
which  the  defendants  could  contend,  with  sac* 
cess,  that  they  are  Improperly  made  parties  to 
the  bill,  would  be  to  establisn  either  that  the 
bUl  must  be  dismissed  ai^^ainst  Mr.  Wellesley, 
or  tliat  the  decree  against  hhn  ean  only  be 
agamst  bim  pertonally,  and  thai  the  Court 
would  have  no  power  to  affect  the  property  in 
question  i  which  comes  to  this,  that  the  ConrV 
being  of  opinion  that  Mr.  Wellesley  was  bound 
to  give  effect  to  his  contract,  ana  to  charge 
the  annuity  upon  the  property  of  Which  £e 
defondai»ts  are  trustees  for  him,  must  confine 
Itself  to  a  personal  decree  against  him  for  thae 
purpose,  and  could  not  make  any  decree 
against  the  trustees  i  but  it  is  clear  tbaS  the 
moment  the  Court  declares  sudi  nght  in  the 
pluntiff,  these  defendants  will,  at  all  events, 
become  trustees  for  the  plaintiff  to  that  extent. 
In  Lyde  v.  Mynn,  4  Sim.  605 ;  and  1  Mylne 
&  Keen,  663,  a  husband  had  covenanted  to 
charge  an  annuity,  granted  to  a  third  person, 
upon  all  such  property  as,  in  the  event  <rf  Ida 
wife's  decease,  he  should  become  entitled  to. 
by  virtue  of  her  will  or  otherwise ;  and  having, 
under  her  will,  acquired  an  annuity  vested  in 
trustees,  the  party  with  whom  the  covenant 
had  been  made  filed  a  bill,  and  obtained  a  de- 
cree against  the  husband  and  his  trustees,  to 
carry  this  covenant  into  effect.  I  have  not, 
therefore,  been  able  to  see  how  it  was  possible, 
supposing  the  pUiintiff 's  bill  to  state  a  case  fur 
a  decree  against  Mr.  Wellesley,  that  these  de* 
fendants  could  say  thut  they  were  not  proper^ 
made  parties  to  this  suit;  and  that  there  is 
such  a  case  stated  against  Mr.  Wellesley,  can- 
not be  disputed.    That  this  Court  wiH  grant  a 
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ipfteUw  pcfffor«i«Ai:e  of  w  .«gvee«ie«t  for  a 
KTMit  of  an  MDiutf,  cannot  oow  be  qv«»tioA«4 1 
and  tibia  aj^reemont  appt art  to  me  to  contain 
wiibm  Uaelf  all  that  U  neGesaary  to  Rive  it 
1^  Taltditj :  but  if  thi«  Court  ia  to  execute 
the  aureeaieni,  it  mast  do  so  according  to  the 
teniM  of  4t»  The  terma  are,  on  a  day  cerUtn, 
to  chaix«  ^0  annuity  on  lands^  or  on  an  in* 
Ycamaent  of  stock*  or  by  the  beat  meana  in  bin 
power,  I  think  it  quite  ImmateriaU  for  the 
Breaent  purpoae^  whether  thia  gave  to  the  bus* 
DaAd  nn  option,  or  whether  he  haa  other  landa 
beatdea  thoae  vested  in  theae  defendants,  upon 
which  he  can  now  charge  the  annuity  i  because 
the  bill  allegea  that  he  refusea  to  charge  it  in 
any  nianneri  and  this  Court  will  not  permit 
him,  under  the  prptence  of  exercising  an  op- 
tion. In  ef  ade  the  performance  of  bis  contract. 
In  i>Meoi»  ▼.  Sn^h,  3  Atk*  323,  there  was  an 
option ;  but  it  did  not  prevent  the  Court  from 
acting  upon  the  one  alternative.  The  property 
acquired,  by  the  arrangement  of  December^ 
1834,  must  be  considered  aa  aubaequently  ac- 
qnir^  property  i  but  that  contracU  to  charge 
property  anbseqoently  acquired  will  be  en* 
roiced,  la  sufficiently  established,  I^de  v. 
Mptm,  and  the  cases  upon  which  that  decision 
was  founded,  are  conclusive  upon  that  subject. 
The  contract  is  not  to  purchase  lands  for  the 
pnrposea  of  the  agreement  s  bat  one  altema^ 
live  is  to  charge  lands  in  Feb.  lt^5»  and  at 
that  time  he  had  a  power  of  chvging  lands. 
It  la  the  same  aa  a  contract  to  charge  such 
lands  aa  he  might  have  at  that  time  i  and  if  so, 
such  was  MHw{f0  v.  The  Arckbish^  of  York, 
I  M.  &  C.  647;  6  $ini.  224;  aud  lyde  v. 
Mpmj  and  such  was  Tooke  v.  Hastingit  as  re- 
ported in  2  Vem.  97.  In  Lewit  v.  Madocks, 
17  Ve^.  AS,  a  contract,  upon  marriage,  to 
settle  all  personal  estate  of  which  the  husband 
might  become  possessed  during  the  coverture, 
was  enfareed  against  an  estate  he  had  pur- 
chased^ in  part,  with. personal  property  so  ac- 
quired. Being,  therefore,  of  opinion  that  the 
contract,'  as  stated  in  the  bill,  must,  upon  tbe 
case  stated,  be  enforced  against  Mr.Wellesley, 
and  that  to  effect  that  ooject  the  Court  will 
act  upon  the  estates  which  he  had  a  power  of 
charging  in  Feb.  1835,  and  of  which  the  de- 
fendants are  trustees  for  him,  I  think  that  this 
demurrer  must  be  overruled.'* 


TBB 

COMMUTATION  OF  COPYHOLDS. 

Wb  extract  the  following  from  the  Timet  of 
Monday  last;  and  are  pleased  to  find  that  the 
proceedings  under  the  Copyhold  Act  are  going 
on  so  aatiafactorily.  We  understand  that  there 
have  been  numerous  individual  enfranchise- 
ments under  the  act,  but  that  the  following  is 
tfye  first  manoria)  commutation : — 

''The  first  manorial  commutation   under 
the  Copyhold  Act,  4  j&.5  Vict.  c.  36,  has  been 


vflTected  in  the  niaoor  of  F^rAam,  hi  Aa 

county  of  Southampton,  in  whieh  manor  tho 
vicar  for  tha  time  being  is  the  lord.  The  hi- 
conveniences  arising  from  tlie  copyhold  tenura 
have  long  been  felt  to  be  consider  able  both  bv 
lords  and  tenants^  The  income  of  the  loro, 
arising  almost  e ntiraly  from  fines  payable  on 
the  death  of  the  tonants,  was  uncertain  and 
flutuatingi  in  some  years  considerable,  in 
others  nothing  at  alL  The  payments  ware 
olten  extremely  burdcnaome  on  the  tenants* 
and  aa  auch  paymanta  ware  Micreaaed  by  asf 
improvoment  made  by  them  of  their  property* 
there  was  but  little  inducement  to  ii^craaae  Iha 
value  by  building  or  otherwise.  AU  partiea« 
therefore,  were  desirous  of  availiag  thamaelvaa 
of  the  provisions  of  the  Copyhold  Act^  and  ef 
coming  to  an  arrangement  which,  on  llie  one 
hand,  wonld  give  tbe  lord  a  moderate  but  cer# 
tain  income,  grounded  on  the  average  of  paal 
yeara»  and,  on  th^  other^  by  fixing  the  pny« 
ments  made  by  tbe  tenants  by  wiqp  of  rent« 
charge,  would  allow  them  to  improve  their 
own  property  in  anj  manner  they  pleased. 
Tbe  cenient  of  tbe  Bishop  of  WinchiMter,  who 
had  an  interest  in  the  manor  as  patron  of  the 
living,  having  been  very  neadily  given,  and  all 
other  parties  conseniing,  an  agreement  for  the 
commutation  of  the  fines  to  a  fixed  rent- 
cbarge»  variable  by  the  price  of  corn,  waa 
come  to  i  and  we  understand  thatMr«Stewart» 
the  secretary  of  the  commission,  attended  the 
meeting  held  on  the  1st  of  February  last  to 
hear  any  statement  that  n^ight  be  maae  by  any 
person  interested  in  the  manor,  and  that  8ub« 
sequently  the  a^e«*ment  has  been  confirmed 
by  tbe  comniiasioners.  This  is  a  very  favor-> 
able  commencement  of  the  proceedings  under 
tbe  act,  as  by  the  execution  of  one  instrament 
(tho  agreement),  with  a  schedule  of  appor* 
tionment  annexed,  the  rights  of  all  partiea 
have  been  definitively  settled  with  general 
satisfaction  at  a  trifling  expense."— ri/aait,^ 
7th  Febmary,  1842. 


RECOVERY  OF  TENEMENTS  ACT. 


A  question  has  arisen,  whether  the  police 
gistrates  have  jurisdiction  under  the  {Ivcovery 
of  Tenements  Act,  1  and  2  Vict.  p.  74.  Tho 
words  of  tbe  Act  are,  "It  shall  be  lawful /^r 
the  Justices  acting /or  the  district ,  (Uvieion,  or 
place  ivithin  which  the  said  premises,  or  any 
part  thereof  shall  be  situate,  in  petty  sessionp 
assembled,  or  any  two  of  them,  to  issue,  &c.'' 
And  the  schedule  contains  the  forms  to  be 
used  in  the  proceeding.  The  notice  to  be 
served  on  the  tenant,  is,  that  the  landlord  will 
apply  to  ber  Majesty's  justices  of  the  peace, 
acting  for  the  district  of  ,  in  petty 

sessions  assembled.     The  complaint  begins, 
"Tlie  ceraplaiHt  of  ,  made  before 

us,  two  of  bcr  Majesty's  justices  of  the  peace, 
acting  for  tbe  district  of  ,  in  petty 

session  assembled."  The  warrant  runs,  "  We, 
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two  of  her  Majesty's  iosttceB  of  the  peace  in 
petty  setBion  assembled." 

The  Police  Act,  2  &  3  Vict.  c.  71,  establish- 
ing  the  Metropolitan  Police  Courts,  enacts  at 
section  14,  **  that  it  shall  be  lawful  for  any  one 
of  the  said  magistrates  cthe  maf^istrates  of  the 
Metropolitan  Police  Courts)  to  do  alone  any 
act  which  by  any  law  now  in  force  or  any  law 
not  containing  an  express  enactment  to  the 
contraiT,  hereafter  to  be  made,  is  or  shall  be 
directed  to  be  done  by  more  than  one  justice, 
provided  always,  that  none  of  the  said  magis- 
trates shall  be  competent  to  act  as  a  justice  of 
the  peace,  either  alone  or  with  anjr  other  justice 
or  justices,  in  any  thing  which  is  to  be  done 
at  a  special  or  petty  session  of  all  the  justices 
acting  in  the  division,  or  by  the  justices  of 
any  of  the  said  counties  or  liberties  in  quarter 
session  assembled ;"  and  at  sec.  42,  it  is  en- 
acted "  that  no  justice  of  the  peace,  not  being 
one  of  the  said  magistrates,  shall  take  anv  fee 
for  any  act  done  as  justice  of  the  peace  within 
the  metropolitan  police  district,  upon  pain  of 
forfeiture  of  100/,''  but  this  enactment  shall 
not  be  construed  to  extend  {inter  alia)  to  any 
fees  taken  at  any  special  or  petty  sessions  of 
the  justices  in  respect  of  business  which  must 
be  transacted  at  such  special  or  petty  sessions. 

The  police  magistrates  and  the  county  ma- 
gistrates within  the  Metropolitan  District,  uni- 
versally act  under  the  impression  that  it  is  the 
business  of  the  former  to  carry  out  the  Recovery 
of  Tenements  Act.  They  say,  that  as  any  two 
justices  may  form  a  petty  session,  it  follows, 
that  whatever  may  be  done  at  a  petty  session 
may  be  done  by  one  police  magistrate;  and 
they  consider  that  the  proviso  in  section  14  of 
the  Police  Act  points  only  to  special  petty  ses- 
sions i  that  there  are  in  fact  within  the  police 
district  no  petty  sessions  held  now  that  are  not 
special,  and  that  a  petty  session  of  all  the  jus- 
tices of  the  division  means  a  special  petty  ses* 
aion  of  the  justices  of  the  division. 

On  the  other  hand,  it  will  be  remarked,  that 
the  words  of  the  Recovery  of  Tenements  Act, 
are  somewhat  remarkable.  They  differ  from 
many  other  acta  authorising  the  inteference  of 
two  justices;  as  for  example,  11  Geo.  2,  c.  19, 
a.  16,  providing  for  the  recovery  of  deserted 
premises,  euHCts  that  it  shall  be  lawful  for  two 
or  more  justices  of  the  peace  of  the  county, 
riding,  division  or  place,  at  the  request,  &c. ; 
and  it  is  contended  by  those  who  are  opposed 
to  the  police  magistrates  in  this  matter,  that 
the  legislature,  in  passing  the  1  &  2  Vic. 
chap.  74,  intended  that  the  powers  thereby 
^iven  to  the  justices  should  be  exercised  only 
in  petty  session^. 


MOOT  POINTS. 

LSAtB.— APPORTIONMBMT  OF  RKNT. — CROPS. 

With  respect  to  the  queries  put  by  "  Sub- 
scriber," p.  278,  anie,  under  this  head;  as- 
suming that  the  indenture  of  demise  of  July, 


1821,  contains  no  proviso  id' the  Gorenant  for 
payment  of  rent,  or  elsewhere,  to  meet  the  emer- 
gency, the  law  seems  to  stand  thus :  the  lessor 
will  not  be  able  to  recover  any  rent  accniing 
due  since  the  last  12th  of  July ;  (put  12Kh  of 
August  by  mistake),  for  hit  case  doet  not  ecime 
within  1 1  Geo.  2,  -cap.  19,  which  extends  to 
rents  reserved  on  leases  which  determine  by  the 
death  of  ietewr ;  nor  is  it  within  the  2d  section  of 
4  Will.  4,  c.  22,  which  comprehends  only  aiich 
payments  as  are  made  payable  or  coming  doe 
at  fixed  periods  under  any  instrument  which 
shall  be  executed  after  the  passing  of  that  act. 
At  common  law,  there  never  was  any  appor- 
tionment of  rent  in  respect  of  time,  for  b^ng 
one  contract  and  one  debt,  it  could  not  be 
divide'.!  {Ciun*$  cttse,  10  Co.  128,  a)  upon  the 
principle  (Co.  Lilt.  150,  a)  '^atmua  awt  debUmm 
jufiesB  nee  §eperat  ipium"  The  executor  of 
the  deceased  tenant  for  life  b  entitled  to  tlie 
crops  sown  and  other  emblements,  because,  aa 
expressed  by  Littleton,  treating  of  tenants  al 
will,  sec.  68,  *'  he  hath  no  certain  nor  sure 
estate."  ••  And,  therefore,  (Co.  Litt.  55,  b.) 
if  tenant  for  life  soweth  the  ground  and  dieth, 
his  executors  shall  have  the  com,  for  that  hia 
estate  was  uncertain  and  determined  by  the  act 
of  God."  "  And  the  law  in  this  case  driveth 
him,  not  to  an  action  for  the  com,  but  givetli 
him  a  speedy  remedy  to  enter  into  the  land,  and 
to  take  and  carry  it  away,  and  compelleth  him 
not  to  take  it  at  one  time,  or  to  carry  it  before 
it  be  ready  to  be  carried,  and  therefore  the  lair 
giveth  ail  that  which  is  convenient,  viz.  free 
entry,  egress  and  regress,  as  much  as  ia  neces- 
sary." (Co.  Litt.  56,  a.)  And,  consequently, 
when  ripe,  the  executor  can  enter  wilhoiit 
committiug  trespass. 

A.  £.  F. 


MORTGAOB. — LXASX  FOR  A  TCAK. 

The  reply  to  "  Lector,"  at  p.  278,  ante,  will 
in  some  decree  depend  upon  the  species  of 
assurance  it  is  intended  to  make  use  of  for  the 
conveyance  of  the  equity  of  redemption  alluded 
to.  Assuming  that  the  mortgage  (lease  and 
release)  was  correct  and  valid,  as  such  no  legal 
estate  would  remain  in  the  mortgagor,  and  con- 
sequently no  subsequent  bargain  and  sale  by 
him  of  the  same  premisses  could  operate  to  raise 
a  use  to  be  executed  by  the  statute;  and  a 
mere  "  release  "  or  "  grant "  would  eflfectualiy 
pass  the  eouity  of  redemption  to  the  mortgagee, 
aiul  therefore  there  is  no  actual  necessity  lo 
deal  with  it  by  a  release  under  the  recent  act 
(4  Vict.  c.  21).  However,  before  the  passing 
of  that  act,  a  lease  and  release  were  generally 
employed  for  the  purnose  of  conveying  equities 
of  redemption,  in  order  to  ohviate  the  conse- 
quences of  any  latent^  defects  (should  any  be 
subsequently  discovered)  in  the  mortgage  deed, 
and  of  course  the  same  reasoning  applies  to  a 
release  alone,  which,  to  be  as  efiSctual  as  the 
last  mentioned  instrument,  must  be  ejcpressed 
to  be  made  in  pursuance  of  the  above  art  of 
parliament.  A.  £.  F. 
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to  be,  in  the  attorneys  and  Boliciton  thero- 
seWes ;— it  is,  I  rejoice  to  think,  a  practice 
rapidly  on  the  dechne. 

I  fully  a^ree  with  your  correspondent  as  to 
the  necessity  for  allowing  a  speckled  Hme  for 
readinsf  and  study ;  but  imagine  be  has  rather 
exceeded  the  necessary  period. 

A  Young  Solicitor. 


SELECTIONS 
FROM  CORRESPONDENCE. 

EXAMINATION. — MEANS  OF  INSTRUCTION. 

7b  the  Editor  qf  the  Legal  Observer. 

Sir, 
Obsbrtino  in  your  last  number  a  communi- 
cation  from  *'  O.  O.  *'  on  the  subject  of  the 
••  Articled  Clerk  grievance,"  I  am  induced  to 
pen  a  few  lines,  bearing  on  the  subject  gene- 
rally. 

It  is  true  that  many  young  men  have  the 
misfortune  to  be  articled  to  parties  having  but 
a  limited  share  of  business,  especially  in  the 
equity  and  bankruptcv  departments  of  a  soli- 
citor's practice.  Such  being  the  case,  a  young 
man  has  a  proportionably  greater  difficulty  to 
surmount  in  duly  preparing  himself  for  the 
examination.  But  J  happen  to  know  that  the 
Examiners  will  make  a  proper  allowance  for 
gentlemen  who  have  been  thus  situated. 

Your  correspondent  enquires  "how  many 
questions  are  expected  to  be  answered  ?"  and 
**  cannot  a  clerk  thus  circumstanced  oblige  the 
principal  to  allow  him  to  spend  part  of  his 
articles  in  town  ?" 

With  regard  to  the  former  question,  I  would 
answer  that  the  number  of  answers  required, 
dtt>enda  on  the  nature  of  the  answers  given. 
I  io  not  believe  any  fixed  number  to  be  re- 
quired s  in  fact,  it  would  be  impolitic  arbitra- 
rily to  assign  any  number.  Our  estimation  of 
taKnt  generallv  would  be  unsoundly  based  on 
such  a  principle. 

I  apprehend  it  to  be  scarcely  possible  that  a 
young  man,  possessed  of  a  due  share  of  dili- 
ffeoce,  let  his  advantages  whilst  in  the  country 
be  ever  so  limited,  should  be  rejected  at  an 
examinatmn  as  at  present  conducted.  The 
total  number  of  questions  being  onlv  seventy- 
e^^ht,  three  of  these  preliminary,  ana  the  can- 
didate having  the  option  of  omitting  two  sub- 
jects of  examination  altogether,  and  the  power 
of  making  a  limited  selection  of  the  remaining 
ones.  The  truth  of  this  remark  is,  I  imagine, 
fully  sul>stantiated  by  the  numbers  that  pass 
at  each  examination ;  whilst  the  rejected  are 
about  one  twentieth  only.  It  would  not  be  fair 
to  presume  that  the  nineteen  have  been  pos- 
sessed  of  or  actuated  by  even  ''  a  due  share  of 
diUgenee,'*  and  ^'et  they  have  i>assed,  and  con- 
tinue so  to  do,  m  the  proportion  of  nineteen 
or  twenty  to  one  rejected.  The  number  of 
successful  candidates  ddring  the  past  year  was 
398;  of  unsuccessful  19,  beln^  still  more  in 
favour  of  what  I  have  here  advanced,  than  the 
proportions  given  above. 

That  articled  clerks  whilst  servinj^  their 
time  should  be  exclusively  employed  m  fair 
copying  and  engrossing,  is  certainly  a  crying 
evd ;  and  a  vouug  man  thus  employed  cannot 
be  expected  to  have  the  necessaiy  zest  for 
prosecuting  the  theoretical  part  of  his  studies 
— ^Iie  becomes,  in  fact,  a  mere  machine. 

Such  a  method  of  educating  these  young 
gentiemen,  with  whom  a  large  premium  has 
been  paid,  is  reprehensible  in  the  extreme, 
but  the  remedy  is,  and  I  think  must  continue 


SUPERIOR  COURTS. 
K0rlr  C^xnccllor. 

PRACTICE. — ABATEAIBNT. 

The  marriage  of  a  female  plaintiff  before 
decree  causes  a  general  abatement  of  the 
cause :  Held,  therefore,  that  where  a  female, 
one  of  several  plaintiffs,  married,  and  her 
co-plaintiffs  did  not  shew  that  they  might 
not  haoe  known  of  it,  all  the  subsequent 
proceedings  in  the  cause  before  revivor,  are 
irregular  and  void. 
This  was  a  motion  to  take  the  Master's  cer- 
tificate, certifying  insufficiency  of  answers,  off 
the  file,  and  tt>  discharge  all' the  proceedings 
in  the  cause  consequent  thereon,  for  irre- 
gularity. The  irregularity  complained  of  con- 
sisted m  this :— The  bill  was  filed  by  several 
plainiiffs  agunst  several  defendants  for  an  ac- 
count. Mary  Anne  Crouch,  widow,  one  of 
the  plaintiffs,  married  John  Carr,  on  the  3d  of 
June,  1841.  That  fact  was  not  known  to  any 
of  her  co-plaintiffs  until  the  27th  of  June,  nor 
to  the  defendants  till  some  time  after  that  date, 
and  proceedings  were  taken  in  the  cause  with- 
out reriving.  On  the  16th  of  June  the  solid* 
tors  of  the  parties  were  before  the  Master, 
who  then  certified  that  the  answers  of  the  de- 
fendants referred  to  him  were  insuffident. 
There  were  further  answers,  and  were  referred 
on  the  old  exceptions  taken  to  former  answers, 
which  had  been  also  reported  insufficient.  At- 
tachments issued  against  the  defendants,  and 
on  the  return  of  non  est  inventus,  the  usual 
proceedings  were  had,  and  the  Seijeant  at 
Arms,  sent  after  the  defendants,  brought  two 
of  them,  Malley  and  Shirley,  to  town,  and 
locked  them  up  in  a  house  in  Cursitor  Street, 
to  which  the  third  defendant,  George,  was 
afterwards  committed.  They  then  submit- 
ted to  put  in  further  answers,  and  to  pay 
31/.  for  costs,  under  protest,  and  they  were 
discharged.  The  plaintiffs  filed  a  bill  of  re- 
vivor on  the  29th  nf  June,  stating  the  marriuj^e 
to  have  taken  place  on  the  34tb,  and  an  oraer 
to  rerive  was  made  in  October.  In  cimse- 
auence  of  the  searches  made  by  the  defendants 
they  discovered  that  the  marriage  was  had  be- 
fore the  16th  of  June,  the  date  of  the  Master's 
certificate,  and  they  gave  notice  of  two  mo- 
tions to  discharge  the  certificate,  and  conse- 
quent proceedings,  with  costs. 

Mr.  Tennant  in  support  of  the  motions,  could 
not  suppose  it  would  be  contended  on  the 
other  side,  that  the  marriage  of  a  female  plain- 
tiff before  decree,  did  not  cause  a  general 
abatement  of  the  suit,  as  that  was  a  principle 
too  well  established.     The  only  other  ground 
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of  oppoBition  to  tfaemotSon,  could  be  waiv«r  of 
the  irregularity  by  the  defendaiits.  There  was 
no  waiver.  It  was  sivoni  on  behalf  of  the 
plaintiffs  that  their  solicitor  did  not  know  of 
the  marna?e  nntil  the  27^  of  June.  It  \vai 
not  material  whether  he  had  snoh  knowledge 
or  not  in  fact,  as  the  plamtiffs  were  bound 
to  know  St,  and  any  proceedings  taken  in  the 
cause  subsequently,  and  before  revivor^  were 
irregular. 

Mr.  Wakefield,  (with  whom  was  Mr.  Whatley) 
for  the  plaintiffs,  complained  of  the  double  no- 
tice of  motion  on  the  same  point,  which  was 
merely  to  increase  the  costs ;  and  after  statini; 
the  date  of  all.  the  proceedings,  admitted  that 
the  marriage  of  a  female  plaintiff  causes  an 
abatement  of  the  suit;  hot  that  here,  all  the  par- 
ties (except  Mrs.  Grouch,  or  Garr,  who  was  not 
a  material  party)  being  ignorant  of  the  fact, 
went  on  with  the  proceedings,  which  being 
had  hoiUIJide,  could  not  now  be  set  aside.  In 
Crew  V.  Vemofi,*  a  commiNion  to  examine 
witnesses  in  a  case  pending  before  the  Gham- 
berlain  of  Gbester  was  awarded  lo  Hilnry 
Term,  23  James  1,  (1625)  returnable  the  Eas- 
ter Term  following.  The  commhsioners  began 
to  execute  the  commission  on  the  28th  of 
March,  the  day  after  the  demise  of  Kmg 
James,  and  contioued  the  examinatioB  of  wit- 
nesset,  until  having  notice  of  that  event,  they 
ceased,  and  returned  all  tliey  had  done.  On 
motion  in  the  Goart  of  Gommon  Pleas,  to 
suppress  the  depositions  as  taken  without  war* 
rant,  Uie  commission  having  determined  by 
the  kmg's  death,  it  was  resolved  that  the  de* 
positions  should  stand.  There  was  a  stronger 
case.  Burdi  v.  Maifpemder,^  That  was  the  case 
of  an  attachment  issued  in  the  life-time  of 
King  Ghv les  II,  and  executed  after  his  death, 
but  before  notice  of  his  death :  and  it  was 
held,  that  it  was  well  executed,  and  that 
the  proceedings  were  regular.  A  later  case, 
TkompeoiiCe  ca$e/^  was  still  more  in  point,  as 
there  the  examination  of  witnesses  by  commis- 
sioners, aifter  the  cauae  had  in  strictness  alfated 
Sthe  death  of  the  {plaintiff,  of  which  neither 
taesses  nor  commissioners  had  notice,  was 
held  good,  although  one  of  the  witnesses  was 
living,  and  might  be  examined  again.  This 
was  a  motion  for  costs  and  nothing  else  i  if 
tlie  answers  were  to  be  referred  again,  the 
Master  would  report  them  insufiicient.  The 
co-plaintiffs  of  Mrs.  Grouch  filed  the  bill  of 
revivor  as  soon  as  they  heard  of  her  mar- 
riage i  none  of  the  parties  or  their  agents 
knew  of  the  marriage  when  the  Master  gave 
his  certiffcate.  This  motion  was  not  against 
her,  but  her  co-plaintiffs* 

The  hard  Clumeelhr  thought  the  omu  was 
on  the  pluatifn  to  shew  that  they  did  not 
know  of  the  taarriage  of  one  of  them.  That 
knowledge  could  be  easily  had.  The  counsel 
then  entered  into  an  arrangement. 

Th&mae  v.  8»ley,  at  Westminster,  Jan.  31, 
1842. ^^^^ 

•  1  Gro.  Gar.  97. 
b  1  Vernon,  400. 
e  3  P.  Wms.  196. 
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VENDOR  AND  PURCBA8BR.  —  PATMBNT  OW 
PURCHASE  MONXT  INTO  COURT. 

The  Court  wiU  not^  tfi  a  creditor^ $  stsU,  nudte 
an  order  for  payment  tf  pwrdmee  moiMy 
towarde  diecharge  of  an  incmnbranee^  with' 
omt  a  previome  refirenee  to  ike  MmtoTf  to 
aecertam  the  amount  due  on  the  inomm 
bronce,  aUkough  it  nutg  be  admitied  hff  oU 
thepartiee  that  the  amount  qf  the  pmneknoe 
money  ie  not  nearly  et^/Seient  to  dieckmge 
tke  inenmbfonoe. 
This  was  a  creditor's  snit;  and  a  decree  hav- 
ing been  made  for  sale  of  a  portion  of  the  es- 
tates in  the  pleadings  mentioned,  imder  which 
certain  sales  had  taken  place ;  a  purchaser  of 
one  of  the  lots  was  desirous  of  paying  his  pur- 
chase money  and  being  let  into  possession ; 
and  as  it  would  save  considerable  expence,  if 
his  purchase  money  were  paid  direct  to  a  party 
who  was  admitted  to  have  an  equitable  mort- 
gage upon  the  property  purchased  by  him  to 
more  than  the  amount  of  his  purchase  moDCT. 
Kinglake  now  moved  for  leave  to  pay  suca 
purchase  money  to  the  equitable  mortgagee  la 
part  discharge  of  his  incumbrance,  and  for  his 
client  on  payment  thereof  to  be  let  into  pos- 
session. 

Pemberton,  for  the  plaintiffs,  consented,  an4 
stated  that  it  was  admitted  by  all  parties,  that 
the  amount  of  the  incumbrance  considerably 
exceeded  the  purchase  money ;  but 

The  Matter  of  the  Rolls  said,  that  he  could 
not  make  such  an  order,  until  the  Master  had 
certified  as  to  the  incumbrance,  for  which  pur- 
pose there  must  be  a  reference,  and  the  Jmr* 
chase  money  must  therefore  be  pidd  into  Court 
in  the  usual  manner. 
Hill  V.  Morris,  January  27th,  1842. 


COMSTRUCTtON  09  WILli/— lOtNT-TSmLNCT.-— 
LrWATie.-— OOSTB. 

A  gift  by  wUl  to  A.  and  D.  for  their  natural 
lives,  does  not  necessarily  create  a  Joints 
tenancy,  provided  an  interest  in  the  find  is 
given  over  after  the  death  of  either  of  them. 

A  trustee  of  a  deceased  lunattc  is  not  entitled 
to  retain  in  his  hands  monies  belonging  to 
the  lunatic's  estate  for  the  purpose  of  «attf- 
fying  costs  cUdmea  by  him,  relative  to  the 
commission  under  which  the  lunacy  was 
established,  but  must  apply  to  the  hard 
Chancellor  for  an  order  to  have  such  costs 
taxed  and  allowed  as  a  ddft  agwast  Iks 
lunatic's  estate. 

The  plaintiff  in  this  case  was  the  committee 
and  personal  representative  of  Charles  Hfwrf 
Tublis,  deceased,  a  lunatic,  and  the  biU  wna 
filed  for  the  purpoae  of  obuining  from  the  do« 
feodant,  who  was  a  trustee  of  the  late  liinatic» 
an  account  of  the  residuary  estate  of  Mra.Tiihb8« 
tbe  lunatic's  inother»  and  also  an  account  of 
the  rents  and  profits  which  had  been  received  by 
the  defendant  from  the  real  estate  of  the  lunatie 
during  his  life.  Two  questions  were  raised  by 
the  pkadings,  vis.  first,  u  to  the  interest  wfalclC 
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ioootdii^f  10  the  tnie  eMisiractloa  of  Mrs. 
Tlibb's  will,  the  lunatic  took  io  her  estate; 
and,  tecoodWy  whether  the  defeodant  was  en- 
titled to  retain  out  of  the  monies  in  his  hands, 
tho  coets  which  had  been  incarred  by  him  re- 
latire  to  the  cooMDission  of  lanicy  under  which 
his  0e9im  qm€  ttiut  waa  found  a  lunatic.  With 
rqrard  to  the  first  quettloo,  it  appeared  that 
Mn.  Tubbs  by  her  will  gave  all  the  residue  of 
her  ealato  lo  trosCeet,  upon  trust  to  pay  one- 
third  pan  thereof  to  her  daughter  PInlUppina 
Sophia  Tttbbs  for  her  use  and  benelt  ahso- 
lotely»  and  as  to  the  remaining  two-thirds, 
upon  trust  to  invest  the  same  in  government 
securities,  and  pay  the  interest  and  dividends 
to  her  two  sons,  John  Tubhs  and  Charles  Henry 
Tubbs»  during  their  natural  live$,  and/rom  and 
after  tht  decease  ^f  either  iff  them,  upon  trust  to 

Ky  one-fourth  part  thereof  to  her  daughter 
lillippioa  Sophia  Tubbs,  for  her  own  use  and 
lienefit,  and  to  pay  and  applv  the  interest  and 
dividends  of  one  other  fourth  part  of  the  said 
trust  fund  unto  and  to  the  use  of  the  survivor 
of  them  the  said  John  Tubbs  and  Charles 
Henry  Tubbs,  for  his  natural  life,  and  after 
the  decease  of  the  survivor,  to  pay,  transfer, 
assign,  and  set  over  the  said  trust  fund,  toge- 
ther with  all  interest  that  should  be  then  due 
thereon,  to  and  for  the  use  and  benefit  of  the 
said  Phillippina  Sophia  Tubbs.  As  to  the 
second  question,  it  did  not  appear  that  there 
%vas  any  dispute  respecting  the  costs  having 
been  properly  incurred,  but  no  order  had  been 
ofotuned  from  the  Lord  Chancellor  for  the 
payment  of  them.  Previous  to  the  death  of 
the  lunatic,  which  took  place  m  1837,  an  order 
had  been  obtained  by  the  plaintiff  for  a  re- 
ference to  the  Master  to  inauire  by  whom  the 
lunatic  had  been  maintaineo.  and  also  to  ascer- 
tain the  costs  and  eiq^enses  incurred  by  him  in 
relation  to  the  commission  under  which  the 
deceased  lunatic  was  found  a  lunatic,  aod  the 
Master  had  found  413/.  to  be  due  to  the  plain* 
tiff  for  maintenance,  and  1100/.  for  costs. 
The  Court  had  also  directed  a  further  in- 
quirv  as  to  whether  there  was  any  personal 
estate  out  of  which  the  expenses  could  be 
provided  for,  and  if  not,  then  as  to  the  real 
estate  belonging  to  the  late  lunatic ;  but  be* 
fore  such  inquiry  could  be  prosecuted  the 
lunatic  died.  The  plaintiff,  therefore,  now 
sought  an  account  from  the  defendant,  for  the 
purpose  of  satisfying  the  amounts  found  due 
to  him  for  maintenance  and  costs  i  but  the 
defendant  insisted  that  he  was  entitled  to  re- 
tain out  of  the  monies  in  his  hands  belonging 
to  the  lunatic  the  expenses  incurred  by  him 
relative  to  the  commission. 

Pemberton  and  Pony,  for  the  plaintiff.— 
The  lunatic,  having  survived  his  brother,  be- 
came entitled  to  one  moiety  of  the  ineome 
arising  from  the  two*thirds  of  his  mother's 
residuary  estate,  which  were  settled  upon  hifls 
and  his  brother,  and  also  to  the  income  arising 
from  one-fourth  part  of  the  remaining  moiety, 
it  beiBg  clearly  the  intention  of  the  testatrix 
to  give  to  each  of  the  nephews  one-third  dur« 
ing  their  joint  lives,  and  that  on  the  death  of 
eiSier,  the  survivor  should  take  an  equal  share 
of  the  interest  of  the  son  so  dyings  with  the 


daughter.  If,  however,  any  portion  was  not 
given  over,  they  must  be  considered  aa  joint 
tenants,  and  would  take  such  portion  by  sur- 
vivorship. 2  Po«vell  on  Devises,  p.  753 ;  Vin. 
Abr.  tit.  Joint  Tenants,  p.  476.  As  to  the  claim 
of  the  defendant  for  costs,  that  could  not  be 
sustained  against  the  claims  of  the  plaintiff, 
which  had  been  expressly  recognised  by  orders 
of  the  Court,  for  it  was  even  questionable  whe- 
ther the  defendant  could  make  it  a  debt  against 
the  lunatic's  estate,  and  certainly  not  until  he 
had  obtained  an  order  of  the  Lord  Chancellor 
for  the  taxation  and  payment  of  his  costs,  for 
no  other  Judge  of  the  Court  had  any  jurisdic- 
tion respecting  them.  They  also  cited  Baxter 
V.  Lonf  Portsmouth,  5  Bam.  &  Cress.  170; 
Brown  v.  JoddreU,  3  Car.  &  P.  30;  Clark  v. 
miHams,  Q.  B.,  not  yet  reported ;  and  Wentm 
worth  V.  Tubb,  recently  heard  before  V.  0. 
Bruce. 

Tinney  and  K.  Parker,  for  the  defendant 
Thompson,  the  executor  of  Phillippina  Sophia 
Tubbs,  contended  that  only  two  constructions 
could  be  put  upon  the  residuary  clause,  ac- 
cording to  one  Of  which,  their  testatrix  became 
entitled,  on  the  death  of  the  lunatic's  brother, 
to  the  three-fourths  of  the  two- thirds  settled 
noon  them ;  and  according  to  tlie  other,  Mrs. 
Tubbs  died  intestate  as  to  two-fourihs,  on  the 
death  of  John  Tubb,  in  which  latter  event  the 
daughter  would  become  entitled  to  one-third 
as  next  of  kin.    Cambridge  v.  Rous,  8  Ves.  12. 

TWner  and  WUeock,  for  the  defendant  WenU 
worth,  said  that  then-  client  had  no  interest  In 
the  Question  respecting  the  construction  of 
Mrs.  Tabb's  will,  and  in  support  of  the  claim  of 
their  client  to  a  set*off,  cited  Clark  t.  Cort,  1 
Cr.  h  Phil.  154. 

The  Master  of  the  Wdls  said,  that  although 
it  was  difficult  to  explain  all  the  cxpressiona 
in  the  will,  yet  the  words  used  did  not  pre- 
vent  him  from  stating,  what  clearly  appeared 
to  be  the  intention  A  the  testatrix,  in  sub- 
stance, the  gift  of  the  residue  was  intended  to 
be  ultimately  for  the  benefit  of  one  child^ 
bnt  so  long  as  one  of  the  sons  should  be  liring 
that  he  should  be  entitled  to  a  share  of  the 
income.  His  Lordship  than  read  the  words 
of  the  bequest,  and  said,  that  they  must  mean 
to  give  an  equal  share  of  income  In  the  two- 
thirds— to  put  each  son  on  an  equality,  and 
after  the  death  of  the  surviving  son,  to  give 
the  whole  to  the  testatrix's  daughter,  Phil- 
lipina  Sophia.  It  is  not  perfectly  clear  that  the 
words  "  for  their  lives"  meant  a  joint  tenancy 
in  the  sons,  brcause  from  the  context  of  the 
will  it  was  evidently  the  intention  of  the  tes- 
tatrix to  give  to  each  an  interest  for  life, 
and  after  the  death  of  either,  to  take  out  a 

Juarter,  and  make  an  express  gift  of  it  to  the 
aughter,  which  shewed  an  intention  not  to 
give  the  benefit  of  survivorship.  With  regard 
to  the  other  point,  his  lordship  said,  that  the 
Court  could  not  interfere,  for  in  order  to  have 
his  claim  for  costs  allowed,  the  defendant 
must  first  ohtain  an  order  from  the  Lord 
Chancellor  for  perminsion  to  have  his  costs 
Uxed,  and  that  when  taxed,  they  might  be 
allowed  as  a  debt  against  the  lunatic's  estate. 
JVenticortk  v.  Williams,  Jan.  16th,  1842. 
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PRACTICE. — PROOF  OF  DEBT.— MASTBR'S  OF- 
FICE. 

Application  hy  a  creditor  for  leave  to  prove  a 

debt  before  the  Master,  previously  to  the 

first  apportionment  of  the  fund,  should  be 

by  petition;  but 
SeiiiWe,  that  under  special  circumstances  the 

Court,  in  its  discretion,  will  grant  such  an 

application  upon  motion, 
Mr.  Spurrier  moved,  in  a  creditor's  auit, 
that  one  Bolecot  might  be  at  liberty,  notwith- 
standing the  report,  which  had  been  made  and 
confirmed,  to  go  in  and  prove  his  debt  before 
the  Master,  to  whom  the  cause  stood  referred, 
and  that  Bolecot  might  be  entitled  to  the  same 
benefit  as  though  he  had  proved  his  debt  pre- 
viously. The  first  apportionment  had  not  yet 
taken  place.  The  decree  for  an  account  of 
debts  to  be  taken  was  made  in  February,  1840. 
The  case  had  been  heard  on  further  directions 
in  August,  1840,  prior  to  which  all  the  adver- 
tisements  had  been  issued.  The  affidavit  on 
which  the  motion  was  founded,  was  made  in 
the  present  term,  and  it  was  sworn  that  the 
advertisements  had  not  been  heard  of. 

Mr.  S.  Sharpe,  contra,  submitted  that,  strictly 
speaking,  this  should  have  been  brought  on  by 
petition.  It  was  only  under  very  special  cir- 
cumstances a  motion  was  allowed.  The  Court, 
however,  exercised  a  discretion  upon  the  sub- 
ject. Suppose  the  debt  were  barred  bv  sta- 
tute, or  could  not  be  proved,  were  all  the 
other  parties  to  be  delayed  by  this  motion  ? 
Here  it  had  been  known  by  the  applicant,  who 
was  the  executor,  and  he  had  deak  with  him 
in  carrying  on  the  testator's  business.  . 

Mr.  Spurrier,  in  reply,  said  that  if  he  had 
waited  for  a  petition,  the  apportionment  might 
have  been  made,  and  the  application  would 
have  been  too  late. 

His  Honor  enquired  of  the  re^trar,  who 
stated  that  the  application  was  more  usually 
made  on  petition.  A  motion  for  such  a  pur- 
pose was  not  positively  irregular,^  although 
very  unusual  and  inconvenient.  Under  the 
circumstances,  however,  the  order  might  be 
taken. 

Mr.  Spurrier  said  the  form  of  the  notice  of 
motion  was  that  Bulecot  might  have  the  benefit 
of  the  decree. 

Wigram,  V.  C.—I  do  not  think  the  order 
should  run  in  that  way.  All  that  you  want  is 
to  be  at  liberty  to  go  in  and  prove  a  debt,  not- 
withstanding the  Master  has  made  his  report. 
It  is  not  usual,  upon  motion,  to  make  an  order 
that  you  shall  have  the  benefit  of  the  previous 
proceedings  {  that  follows. 

Case  cited.  Angel  v.  Haddon,  I  Maddox's 
Reports,  629. 

Prust  V.  Marley,  M.  T.  1841. 

Gurm'K  Brnc^. 
[Before  the  four  Judges.] 

GAMING. — JUSTICES. 

Animformation  under  the  I  ^2Wm.  4,  c,  32, 
for  an  offence  against  that  statute,  must  by 


8,  41,  be  laid  wUhm  three  ealendmr  mooHis 
of  the  offence  committed,  and  it  eamuft  be 
heard  and  odjudMoi/ed  upon,  eaeept  by  the 
justice  before  whom  it  was  originally  laid* 
Quaere,  whether  if  a  party  should  abscond, 
after  committing  an  offence^  and  he  absent 
for  more  than  three  catendar  months,  an 
information  can  be  laid  agakut  Atas  after 
hts  return. 
Quesre,  also,  whether  under  such  eireumstau^ 
ces,  the  party  can  at  once  be  brought  before 
the  justice  on  a  warrant,  without  a  eum- 
mons  being  previously  issued. 
This  was  an  action  of  trespass,  brought 
against    the  defendant,    a  ma^strate  of  the 
county  of  Suffolk,  and  a  commissioner  of  as- 
sessea  taxes  fi)r  that  county,  for  having  issued 
a  warrant  to  imprison  the  pluntiff,  under  a 
conviction  upon  the  Game  Acts,  1  &  2  W.  4, 
c.  32,    At  the  trial  of  the  cause,  at  the  Suffolk 
Summer  Assizes  of  1840,  it  appeared  that  in 
the  month  of  October,  1838,  the  plaintiff  was 
charged  with  having  unlawfully  shot  a  hare* 
and  an  information  was  laid  against  him  for 
this  offence,  the  day  after  he  had  committed 
it.    The  pluntlff  absconded  at  the  time,  and 
did  not  return  till  the  month  of  March,  1839. 
No  proceedings  were  then  taken  against  hini» 
but  m  October  1839,  he  was  taken  nefore  the 
defendant,  who  was  not  the  justice   before 
whom  the    old   information  had   been    laid. 
The  defendant,  however,  did  not  proceed  on 
that  information  alone,  but  caused  another  to 
be  laid  agrdnst  the  plaintiff,  and  pronounced  a 
general  conviction  for  the  offence.    The  plain- 
tiff had  been  brought  before  him,  not  upon  a 
summons,  but  on  a  warrant,  which  was  issued 
in  the  first  instance,  uo  summons  having  been 
previously  issued,  calling  on  him  to  appear  and 
answer  to  the  second  information,     xlie  jury 
returned  a  verdict  for  the  plaintiff,  damages 
10/.,  this  proceeding  being  adopted  to  save  the 
expence  of  another  trial ;  but  the  plidn tiff  was 
nonsuited  on  the  objection  that  the  form  of 
the  action  ou&ht  to  have  been  case  and  not 
trespass,  and  dsoon  the  ground  that  no  action 
was    maintainable    under   the  circumstancea 
stated.  Leave  was  however  ^ven  to  him  to  move 
the  court  to  set  aside  this  nonstiit,  and  enter  a 
verdict  for  the  amount  of  the  damages  assessed^ 
if  the  Court  should  be  of  opinion  that  the 
pluntiff  was  entitled  to  recover  under  the  dr- 
cumstances  above  stated.    A  rule  having  been 
obtuned  for  that  purpose, 

Mr.  Biggs  Andrews,  and  Mr.  Byles, 
shewed  cause  against  the  rule.  The  couvic- 
tion  was  right,  and  the  action  is  not  maintain- 
able. The  defendant  had  the  right  to  act  on 
an  information  laid  before  another  magistrate. 
The  principle  here  is  the  same  as  in  those  cases 
where  the  law  requires  that  the  information 
shall  be  heard  and  determined  by  two  justices, 
and  where  it  has  been  declared  by  statute,^ 
that  either  6ne  of  those  justices  may  in  the 
first  instance  lawfully  receive  the  information. 
The  statute  62  Geo.  3,  c.  93,  schedule  L., 
rule  13,  justifies  what  has  been  done  here. 


•  3  Geo.  4,  c.  23,  s.  2. 
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The  defendant  is  both  a  justice  of  the  peace, 
and  a  commissioner  of  assessed  taxes,  and  is 
therefore  entitled  to  act  under  that  statute,  and 
having  so  acted,  is  farther  entitled  to  the  pro- 
tection given  to  justices  by  the  43  Geo.  3,  c. 
141.  which  declares  that  when  Justices  have 
honifide  acted  within  their  junsdiction,  the 
plaintiff  shall  not  recover  more  than  two  pence 
damages,  nor  be  entitled  to  recover  at  all,  if 
he  riMll  be  proved  guilty  of  the  charge  in  re- 
upctl  of  which  they  convicted  him. 

Mr.  Kdiy  and  Mr.  CMaliey,  in  support  of 
the  rule.— The  defendant  here  had  no  jurisdic 
tion.  The  secon<i  information  gave  him  none, 
for  the  act  under  which  it  was  laid,  requires 
that  the  prosecution  shall  be  commenced  within 
three  calendar  months  after  the  offence  com- 
mitted, which  was  not  the  case  here.  The 
first  information  also  gave  the  defendant  no 
jurisdiction,  for  there  is  no  clause  in  the  1  &  2 
Will.  4,  c.  32,  nor  in  any  of  the  other  acts,  em- 
powering one  justice  to  adjudicate  on  an  infor* 
mation  laid  before  another,  llie  proceedings 
here  were  likewise  irregular,  because  if  the 
defendant  proceeded  on  the  second  informa- 
tion, he  hod  no  authority  to  act  on  a  warrant 
without  previously  issuing  a  summons.  The 
statutes  referred  to  as  affording  him  protection, 
are  consequently  inapplicable,  and  the  rule 
must  be  absolute. 

Lord  Denman,  delivered  judgment.     The 
conviction  here  took  place  in  October  1839,  the 
offence  itself  being  committed  in  October  1838. 
In  this  case,  therefore,  the  conviction  appears 
to  have  taken  place  more  than  twelve  months 
after  the  offence  committed,  and  it  is  therefore 
said  to  be  bad,  as  the  game  act,  1  &  2  Will.  4, 
c.  3*2,  restricts  informations  to  a  period  of 
within  three  months  after  the  offence  com- 
mitted.   Another  objection  is,  that  the  convic- 
tion was  made  bv  a  justice,  before  whom  the 
original  information  had  not  been  exhibited,  so 
thai  there  was  a  want  of  jurisdiction.    The 
facts  are  these — ^The  plaintiff  absconded  soon 
after  the  committing  of  the  alleged  offence, 
and  was  absent  till  the  month  of  March  1839. 
It  was  therefore  impossible  to  bring  him  before 
the  justice  within  the  three  months,  but  after 
his  return  he  was  allowed  to  remain  for  some 
months  in  the  country,  without  being  called 
on  to  answer  to  the  information.    At  length, 
in  October  1839,  he  was  brought  before  the 
defendant,  not  upon  a  summons  to  answer  a 
new  information,  but  on  the  warrant  issued, 
and  a  second  information  being  laid  against 
him,  he  was  convicted  and  imprisoned.    As- 
suming that  there  was  no  irregularity  in  issuing 
a  warrant  without  first  issuing  a  summons,  and 
assuming  that  there  is  uothm^  in  the  objec- 
tion of  the  delay  of  three  calendar  months,  the 
question  is  whether  the  defendant  had  juris- 
diction in  the  case — whether  in  fact,  where 
there  is  a  regular  complaint,  one  justice  may, 
under  this  statute,  decide  on  an  information 
which  has  been  laid  before  another.    The  62 
Geo.  3,  c.  93,  rule  13,  is  tliat  which  gives  the 
jurisdiction  to  a  justice,  being  also  a  commis 
sinner  of  assessed  taxes;  but  that  rule  does  not 


the  case  may  be  heard  before  any  other  justice 
or  commissioner,  besides  that  one  to  whom  the 
information  was  exhiinted.  We  are  of  opinion 
that  that  rule  does  not  give  authority  to  any 
justice  to  hear  the  matter,  except  that  one  to 
whom  the  complaint  was  originally  made.  The 
3  G.  4,  c.  23, 8. 32,  does  not  make  any  difference 
in  this  matter,  for  that  does  not  direct  one  jus- 
tice under  such  circumstances  to  hear  au  in-, 
formation  exhibited  before  another,  but  it 
merely  recognizes  an  existing  practice,  and  de- 
clares that  when  the  law  requires  a  matter  to 
be  heard  and  decided  before  two  or  more 
justices,  one  of  such  justices  may  take  such 
information  in  the  lirst  instance,  and  enforce  it 
afterwards.  We  are  therefore  of  opinion  on 
this  point,  that  the  defendant  had  no  jurisdic- 
tion, that  consequently  the  43  G.  3,  c.  141, 
does  not  applv  to  protect  him,  and  that  the 
rule  must  be  absolute  for  entering  a  verdict  for 
the  sum  of  10/. 

Rule  absolute  accordingly. — Jonet  v.  Gwrdon* 
H.  T.  1842. 


lay,  nor  does  any  one  of  the  oth-r  acts  say,  that   Q.  B.  V,  0 


tftuffn'tf  Sf  nd)  ^rsrtirf  Court 

JUDOHKNT   AOAIB/ST  THE  CASUAL  BJ8CT0R. 
— BANKRUPT. — AH8IGNBB. 

It  is  sufficient  sermee,  where  the  tentmt  has 
become  banhrupt,  to  serve  the  declaration  on 
one  of  the  assignees,  who  is  swom  to  be  the 
tenant  in  possession, 

W,  A,  HiU,  moved  for^  leave  to  sign  judg- 
ment against  the  casual  ejector.  The  affidavit  on 
which  he  applied  8tate«l  that  the  tenant  had 
become  bankrupt,  and  that  one  of  his  assig. 
nees  was  in  possession  of  the  premises.  The 
declaration  bad  been  served  on  him.  This,  it 
was  submitted,  was  a  sufficient  service  to  ob- 
tain judgment. 

WiUiams,  J.,  thought  the  service  sufficient. 

Rule  granted.— Doc  d.  Ask  v.  Roe,  H.  T.. 
1842.    Q.  B.  RC. 


WARRAKT   OP  ATTORNBT.  —  DBFBA8ANCB.-— 
C0N8TDB  RATION. 

A  warrant  of  attorney  will  not  be  set  aside, 
on  the  ground  that  the  true  oonsideraHon 
is  not  stated  in  the  defeasance,  a  considera- 
tion appearing  in  the  defeasance. . 
Crompton  applied  for  a  rule  to  shew  cause 
whv  a  warrant  of  attorney  should  not  be  set 
asiae,  on  the  ground  that  the  consideration 
stated  in  the  def<rasance  was  not  the  true 
one.  There  was,  however,  a  consideration  stated. 
The  question  was  whether  this  invalidated  the 
instrument.    There  was  not  any  authority  on 
the  point  to  the  effect  that  the  instrument  was 
therefore  invalid. 

Williams,  J.,  was  of  opinion  that  there  was 
no  ground  for  the  application,  for  the  reason 
suggested.  The  Court  could  not  go  into  the 
(liiestioii  on  affidavit,  as  to  whether  the  debt 
was  truly  stated. 

Rule  refused.— iinonymoiw,   H.  T.,    1812, 
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QUB  TRUST. 

The  Comrt  wiU  not  compel  an  attorney  to  de- 
Uver  up  deeds  to  one  ofeeveral  tmeteee, 
where  it  appears  that  he  has  been  emphyed 
by  the  oeitui  que  trust,  and  one  of  the  tms» 
tees  o^foets  to  the  appUeatum^ 

In  this  cue,  it  appeared  that  certam  pro- 
perty having  been  left  in  trust,  for  the  benefit 
of  certain  eestm  qae  tmsts,  an  attorney  bad 
been  employed  by  the  latter  for  the  orotection 
of  their  interests.  In  the  courie  ot  their  em- 
ployment, deeds  which  related  to  the  trust 
property  were  deposited  with  him  by  the  cestui 
que  tmsts.  Sometime  afterwards,  some  of  the 
trustees  were  desirous  of  obtaining  possession 
of  these  deeds,  and  accordingly 

PUsherbert  obtained  a  rule  nisi,  calling  upon 
him  to  deliver  them  up  to  them. 

F.  WUUams  shewed  cause  against  this  rule, 
and  produced  an  affidavit,  from  which  it  ap- 
peared that  one  of  the  trustees  objected  to  the 
application.  He  contended,  that  as  the  em- 
ployment of  the  attorney  had  been  by  the  cestui 
que  trusts,  and  not  the  trustees;  this  Court 
could  not  compel  him  to  give  up  deeds  le- 
ceived  from  them,  to  the  trustees.  Even  if 
the  Court  could  do  so,  it  would  not  exercise 
such  a  power  where'  the  application  was  not 
made  by  all  of  them,  but  was  objected  to  by 


FUsherhert  supported  the  rule,  and  con- 
tended that  it  did  not  clearlv  appear  on  the 
affidavits  that  the  attorney  bad  been  solely 
employed  bv  the  cestui  que  trusts,  but  that  the 
trustees  had  jointly  employed  him  with  them  ; 
nor  was  the  dissent  of  the  single  trustee,  ade- 
quately shewn.  Cur,  ado.  vult. 

WUUams,  J.,  thought  both  the  fact  of  the 
sole  employment  by  the  cestui  que  trusts,  and 
the  dissent  of  the  smgle  trustee,  were  suffici- 
ently shewn ;  theKfoit*  he  should  not  interfere 
to  corap€^  the  attorney  to  deliver  up  the  deeds. 

Rule  discharged. — In  the  matter  of  Greeory. 
H.T.  1842.    Q.  B.P.  C, 

ATTORHBT     AXD     CLIRNT.  —  ATTACHMBNT. — 
RULB  AB80LUTB. 

Where  a  rule  requiring  a  party  to  pay  money 
has  been  made  absolute,  a  ruiefor  an  attach- 
ment absolute  in  the  first  instance  wiU  be 
granted, 

Pashley  moved  for  an  attachment  against  an 
attorney  for  non-payment  of  a  certain  sum  of 
money,  which  he  had  been  ordered  by  rule  of 
Court  to  pay.  An  application  had  been  made 
against  the  partf  requiring  him  to  pay  over 
the  sum  in  question,  and  a  role  requiring  him 
so  10  do,  was  made  absolute.  The  question 
was,  whether  the  rule  for  the  attachment 
should  be  absolute  or  nisi  in  the  first  instance. 
A^aintt  the  previous  rule,  the  attorney  had 
not  shewed  cause,  although  enlarged  at  his 
iattance  to  shew  cause  at  chambers,  and  the 
rule  was  made  absolute.  He  could,  therefore, 
have  no  cause  to  shew  against  the  rule  for  an 
attachment.  It  was  submitted,  that  the  rule 
fur  the  attachment  ought  to  be  absolute  in  the 


first  inetasce,  on  the  authority  of  tbt  emt  eli 
King  V.  Prisa.^  The  marginal  o«t«  of 
that  case  was,  *'  on  motion  for  io  attneliiiient 
for  not  paying  money  under  a  proviooa  order 
of  the  Court,  on  a  party  who  hns  beep  calied 
on  by  the  former  mla  to  shew  caose  wkv  that 
money  and  the  costs  of  such  applicataon  uonkl 
not  be  paid,  and  agMost  wbieh  order  no  oaose 
has  been  shewn :  the  rule  for  the  attiwhrneat 
will  be  granted  alxolutely  in  the  first  insianef.** 

Patteson,  J.-- This  is  as  strong  a  case  as  one 
can  be.  A  rule  mist  requiring  tlie  attorney  to 
shew  cause  why  he  sboold  not  pay  over  the 
sum  io  question,  was  enlarged  to  slieiiv  canse 
at  chambers.  No  cause  was  shewn,  and  the 
rule  was  made  absolute  to  pay  the  money 
over.  1  think,  on  the  Authority  of  King  v. 
Price,  the  rule  may  be  absolute  for  an  atUch- 
ment  in  the  first  instance. 

Rule  al»solttte.— iS^  parte  Burgim,  M.  T. 
1841.Q.B.P,C. 

C0mm«n  9lcnf. 

ONLlQCfDATBD   PAMAGBS.  —  WRIT  OP   TRIAL 
ACT. 

The  plaintiff  in  his  declaration  alleged  a  hi- 
ring by  the  drfendant  of  a  timber  carriage, 
with  certain  chains  attached,  for  a  reason- 
able time,  and  a  promise  to  return  the  same, 
and  stated  as  a  breach  his  neglect  to  return 
the  chains,  to  the  dmnage  of  the  plaintiff  qf 
51, :  Held,  to  be  an  action  for  unKquiaatea 
damages,  and  not  triable  before  the  under' 
sheriff,  unthin  the  operation  of  theSSjfi 
W.4,c,42,s,l7, 
The  declaration  stated,  that  in  coBsideration 
that  the  plaintiff  at  the  request  of  the  defen- 
dant, would  let  to  hire  to  the  defendant  a  cer- 
tain timber  carriage  and  chains,  to  be  had  aad 
used  by  the  defendant  for  a  eertain  lime,  for  a 
reasonable  hiring  and  reward,  the  defendant 
undertook  to  return  the  said  carriage  and  chains 
to  the  plaintiff  at  the  expiration  of  tihe  eaidpe« 
nod ;  that  the  plaintiff  confiding,  &c.  did  oc  f 
breach,  that  at  the  expiration  of  the  hiring, 
though  the  plaintiff  hath  received  bnck  tbi 
said  carriage  from  the  defendant,  yet  the  de^ 
fendant  dia  not,  but  wholly  ne^ected  and  re« 
fused  to  return  the  aud  chains  to  the  plaintiff, 
to  the  damage  of  the  nluntiff  of  SI.     The  de- 
claration contained  other  counts  in  indebitatus 
assumpsit,  and  issue  being  joined,  a  writ  of 
trial  was  granted,  and  the  cause  wae  tried  be* 
fore  the  undersheriff  of  the  county  of  Warwick, 
when  a  verdict  was  rtturned  for  the  plaintiff, 
with  18/.  damages.     A  rule  tMst  having  been 
obtained  ia  MicliaploMsTerm,  1841,  for  anew 
trial,  OB  the  ground  that  the  dedaration  dia* 
closed  a  chum  for  unliquidated  dauMges,  and 
that  the  action  was  not,  therefore,  triable  befors 
the  undersheriff,  under  the  3  &  4  W.  4,  c.  42, 
s.  17.- 

Mr.  Serjt.  CAoanei/now  shewed  caose.  He 
contended  that  the  demand  in  the  decUration 
being  for  a  sum  certain,  the  objection  .was  got 
rid  of,  and  cited,  in  support  of  this  argumoit. 
Price  V,  Jfor^aa,  2  M.&W.&3;  Mien  v.  Pink. 


•1  Price,  341. 
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4  M.a  \V.  140;  6  Dotvh  P.  C.  6(8;  and 
Wmiker  r.  ^tedkam,  23  L.  O.  203. 

Mr.  Seijt.  fioii^Ni#,  eoiilri^,  urged  that  the 
damai^es  claimed  were  not  necessarily  confined 
to  the  valae  of  the  chain,  and  referred  to 
JacqMOt  r/Boarra,  6  M.  &  W.  ]65|  7  Dowl. 
P.  C. ;«!. 

Ihtdal,  C.  J.— The  act  of  parliament  aatho- 
rixea  the  trial  of  actions  before  the  under  she- 
riff, where  **  the  debt  or  demand"  does  not  ex- 
ceeid  20Z.  I  do  not  think  this  case  comes 
within  that  description,  for  the  demand  here, 
is»properlv  speaking,  for  unliquidated  damages 

Role  absdute.— Cd^  v,  Orwrne,  H.  T. 
1842.    C.P. 


JITDdllBlfT  AS  IN  0A9B  OV  A  KONSITtT.-'VX- 
CVn. — PBllStfPTORT  UNDBETAKINO. 

;  hi  antwer  to  a  rule  for  judgmeiU  as  in  case 
of  a  nonsuit,  in  an  action  of  Ubel,  $he 
plaintiffs  produced  affidavits,  eUeging  that 
U  woM  be  unstfe  for  them  to  proceed  to 
trial  immediately,  in  consequence  of  an  al^ 
Uffed  prejudice  excited  in  the  pMic  mind, 
in  reference  to  certain  disclosures  implicate 
iag  their  okaracter,  made  by  a  bankrupt  in 
Ms  examinations.  The  Court  ordered  ape^ 
remptory  undertaking  to  try  td  begioenfor 
the  sittmgs  after  the  existing  term, 

Mr.  Serjeant  Storks  shewed  cause  against  a 
rule  which  had  been  obtained  in  this  unit,  for 
judgment  as  in  case  of  a  nonsuit.  The  aifida- 
vita  which  he  produced,  stated  aa  an  excuse 
for  not  proceeding  to  trial,  that  the  plaintiffs 
deemed  it  unadvisable  to  do  so,  owing  to  a 
pr^dice  which  was  supposed  to  exist  against 
the  ^intiffs  In  the  public  mind,  in  conse- 
quence of  some  disclosures  which  had  been 
made  in  the  course  of  the  examination  of  one 
WiUiaiii  Hitchcock,  a  bankrupt,  before  the 
Commissioners  of  Bankrupts,  which  had  at- 
traded  a  large  degree  or  public  attention. 
The  learned  Seijeant  was  prepared  to  give  a 
^reinptory  undertaking  to  try  at  the  sitiings 
afto'  Easter  Term ;  but  this  being  an  action 
of  lihd  brought  in  respect  of  a  publication 
arising  out  of  the  disclosures  in  question,  it 
was  Bfgad  that  it  would  not  be  safe  for  the 
idaiAtiffs  to  go  trial  until  then. 

Mr.  Serjeant  ChanneU,  ia  support  of  the 
rule,  eonteaded  that  if  the  Court  admitted  the 
plaintUFs  to  dischsrge  this  rule  on  the  terms 
pn>pose<^  the  trial  would,  in  effect,  be  post- 
poned until  the  sittings  after  Trinity  Term,  it 
being  a  special  jury  cause,  and  the  sittings 
after  6.  T.  being  too  short  to  admit  of  the 
poettbUity  of  its  being  then  tried.  He  was 
willing  to  accept  a  peremptory  undertaking  to 
try  at  the  sittings  after  the  present  term. 

Per  Curiasn, — In  effect  there  is  no  cause 
ahewii  against  this  rule,  for  if  we  permitted 
the  excuse  te  prevail,  we  should  be  making 
ourselves  parties  to  a  libel  against  the  whole 
city  of  London.  The  plaintiffs  must  ^ive  a 
peremptory  undertaking  to  try  at  the  sktlings 
after  this  term. 

Aule  accordingly.  —  Cpoib  and  others  v. 
Brooks,  H.  T.  1812.    0.  P. 


CIRCUITS  OP  THB  JUDGES. 


Lord  Chief  Jtutiee  TMai  and  Mr,  Serjt.  ^tchtrley. 
AyUshwry,  Tiiesday,  8th  March. 
Bedford,  Saturday,  I'iUi  Marcli. 
ihaUimgdmi,  Thursday,  17th  March. 
Camhridge,  Saturday,  i9th  March. 
Bury  St.  EdmtmdM,  Saturday,  26th  March. 
Norwich  tmd  CUy,  Saturday.  2d  April. 

MIDLAND. 

Lord  Abinger  tmd  Mr.  JuMtUt  WUUamt, 

Northampton,  Monday,  28th  Feb. 

OmUimm,  Pridny,  4th  March. 

Lincoln  and  City^  Saturday,  5th  March. 

Nottingham  and  Toum,  Thursday,  lOth  March. 

Derby,  Saturday,  i2th  March. 

LeicMter  and  Borough,  Thursday,  17th  March. 

Cooeniry  and  Warwick,  Monday,  21at  March. 

NORTHERN. 

Mr.  Baron  Rol/e  ami  Mr.  JusUca  mghtwmn. 
Durham,  Monday,  2l8t  Feb. 
Neucaale  ami  Town,  Friday,  S5th  Feb. 

Mr.  Baron  Parke  and  Mr.  Baron  Rolfe. 
Yorh  and  City,  Wednesday,  2d  March. 
Liverpool,  Thuraday,  24Ui  March. 

Mr.  Justice  Wightman. 
CarHtU,  Friday,  4tb  Maroh. 
^pfMy,  Wednesday,  9th  March.   . 
Lancaster,  Saturday,  12th  March. 

HOME. 
Mr.  Baron  /tlderson  and  Mr.  Baron  Oumey, 

Hertford,  Tuesday,  lat  March. 
Chetmtford,  Monday,  Tth  March. 
Alaidatone,  Monday,  1 4th  March. 
Lewit,  Saturday,  i9th  March. 
Kmgiton,  Mpnday,  28th  March. 

OXPORO. 
Mr.  JuMtiee  Paitomn  and  Mr.  Justice  CressmelL  . 

Reading,  Wedneaday,  23d  Feb. 
Oa/ord,  Saturday,  26tb  Feh. 
Worcester  and  City,  Thnraday,  3d  March. 
Stafford,  Wedneaday,  9th  March. 
Shrewstmry,  Friday,  18th  March. 
Hereford,  Wedneaday,  23d  Maroh. 
Monmouth,  Sainrday,  26th  March. 
QUmcesier  and  City,  Wedneaday,  30th  March. 


Mr.  Justiee  Coleridge  and  Mr.  Justice  Ertkine^ 

Winchesttr,  Thursday,  24th  Feb. 
Salisbury,  Thursday,  3d  March. 
Dorchester,  Wednesday,  9th  March. 
Escter  and  City,  Monday,  14th  March. 
Bodmin,  Thursday,  24th  March. 
Taunton,  Monday,  28th  March. 


Mr.  Justice  Cottman. 

Welchpool,  Tuesday,  8th  March. 
Bala,- Saturday,  12th  March. 
Camaruan,  Wednesday,  Kith  March. 
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Beaumaris,  Saturday,  19Ui  March. 
Buihin,  WedoeBday,  23d  March. 
MoU,  Tiiasday,  29th  March. 
Cheater,  Saturday,  2d  AprU. 

SOUTH  WALBft. 

Atr,  Justice  Mauk. 

Swansea,  Wednesday,  23d  Feb. 
Haverfordweit  antl  Town,  Saturday,  5th  March. 
Cardigan,  Thursday,  10th  March. 
CarmartAen,  Tuesday,  1 5th  March. 
Brecon,  Tuesday,  22d  March. 
Presteign,  Tuesday,  2tfth  March. 
Chester,  Saturday,  2d  AprU. 


PARLIAMENTARY  INTELLIGENCE 
RELATING  TO  THE  LAW. 


IBiyuKf  of  HorHir. 

Thefollowini;  Bills  have  been  brought  in,  and 
sCMid  for  second  reading. 

For  regulating  Buildings  in  Large  Towns. 

Lord  Normanby. 
For  the  improvement  of  certain  Boroughs. 

Lord  Normanby. 

For  enabling  Ecclesiastical  Corporations  to 

grant  Leases.  The  Bishap  of  London. 

For  enabling  Incumbents  of  Benefices  to  grant 

Leases*  .  The  Bishop  of  London. 


Wtttwtt  of  CommaniT. 

PRIVATB  BILLS. 

The  following  are  the  Resolutions  of  the 
House  on  this  subject:-* 

That  this  House  will  not  receive  any  Peti- 
tion for  Private  Bills  after  Friday*  the  25th 
February. 

That  no  Private  Bill  be  read  the  first  time, 
after  Wednesday  the  23rd  March. 

That  tills  House  will  not  receive  any  report 
of  such  Private  Bill  after  Friday  the  27ih  May. 

That  a  copy  of  every  bill  annexed  to  a  peti- 
tion, be  deposited  in  the  Private  Bill  Otfice, 
the  day  after  the  presentation  of  the  petition. 
And  that  such  bills  be  open  to  the  inspection  of 
iQl  parties  applying  for  the  same. 

That  copies  of  everv  bill  annexed  to  a  peti- 
tion already  presented  to  the  House,  be  depo- 
sited in  the  Private  BillOffice,  on  or  before  the 
14tb  February. 

The  following  Bills  have  been  brought  in  :— 

For  Registering  Copyrights  and  Assignments, 
and  better  securing  the  property  therein. 

Mr.  Godson. 

To  allow  Writs  of  Error  on  Mandan^us. 

The  Attorney  General. 

To  alter  the  Law  as  to  Double  Costs,  and 
4>ther  matters.  The  Attorney  General. 


THE  EDITOR'S  LETTER  BOX. 

We  have  received  a  letter  from  "an  Ar- 
ticled Clerk,"  stadng  that  he  has  had  commu- 
nication with  several  of  his  fellow-articled 
clerks  on  the  subject  of  the  establishment  of  a 
society  or  club,  for  the  *'sole  disdusshn  of  legal 
subjects,"  after  the  plan  uf  the  late  Sir  Samuel 
Rnmilly ;  and  he  wishes  to  give  the  subject 
publicity,  and  to  appeal,  through  these  pages, 
to  all  articled  clerks,  who  have  any  wish  to 
fonvard  themselves  in  their  profession,  and  by 
means  of  discussion  to  inculcate  the  inesti- 
mable advantage  of  perseverence  and  mdus- 
triovs  research. 

We  think  that  the  Law  List  cannot  be  given 
in  evidence  to  prov^  that  an  attorney  hays  duly 
taken  out  attd  entered  his  certificate  for  the 
same  years  as  his  name  appears  therein,  wliea 
the  certificate  has  been  lost  or  mislaid. 

^*  Jus "  states,  in  answer  to  a  correspondent, 
at  p.  224,  that  the  solicitor  of  a  mortgagee  u 
not  entitled  to  charge  the  mortgagor  for  a 
schedule  of  the  deeds,  on  paying  off  the  mort- 
gage, as  the  schedule  is  neither  usual  or  mecet' 
sary. 

A  correspondent  reminds  W.  M.  that  there 
is  a  society,  called  '*  The  Law  Students'  So- 
ciety," which  holds  its  meetings  at  the  Law 
Institution,  and  as  to  the  meeting  proposed  by 
W.  M.,  for  the  purpose  of  establishing  re- 
wards to  be  distributed  at  the  examinations  to 
gentlemen  passing  for  the  purpose  of  being 
admitted  attorneys  should  take  place,  our  cor* 
respondent  suggests  that  the  parlies  should  put 
themselves  in  communication  with  such  society. 

The  service  of  F.  J.  H.  as  an  articled  clerk, 
during  the  year  his  master  was  committed  to 
prison  for  a  misdemeanor,  will  not,  we  think, 
be  deemed  good  service,  although  he  con- 
tinues in  his  master's  employ  during  the 
twelve  months.  If  the  master  refuse  to  assign 
him  over  to  another  attorney,  the  Court  will 
no  doubt  exert  its  jurisdiction  upon  applica- 
tion bv  the  clerk,  and  order  the  master  to 
assign  him  over. 

"  One,  &c."  suggests  that  barristers'  clerks, 
on  receiving  fees  for  their  employers,  should 
give  a  receipt  or  acknowledgment  to  the  attor- 
ney or  his  clerk,  in  order  to  prevent  the  aiw« 
t<ihes  which  occur. 

In  the  List  of  Candidates  who  passed  tlie 
Hilary  Term  Examination,  the  name  appears 
of  Charles  Samuel  Orlebar,  instead  of  (jharki 
Daniel  Orlebar. 

G.  H.  H.  is  informed,  that  though  an  articled 
clerk  may  serve  one  year  of  his  clerkship  with 
a  special'pleader  or  conveyancer,  and  one  with 
his  master's  agent,  yet,  in  case  of  the  master's 
death  or  retiring  from  practice  at  the  end  of 
the  first  three  years  of  the  clerk's  service,  it 
will  be  necessary  for  the  clerk  to  be  assigned, 
that  is,  the  service  must  be  continued  "  under 
contract"  with  an  attorney,  though  the attomer 
may  consent  that  one  year  may  be  served  with 
a  special  pleader  and  another  with  his  agent. 

Ca*  Part  I.  of  the  Analytical  Digest  of 
Reported  Cases  for  1842,  is  now  ready,  price 
2s.  6d. 
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HORAT. 


REFOKM  IN  CHANCERY. 
No.  II. 


In  oar  IsBt  article  we  alluded  to  the  heads 
into  which  tluB  subject  naturally  dirided 
itself,  and  we  mentioned  that  the  second  of 
these  —  the  delays  attendant  on  waiting  for 
the  hearing  of  causes, — was  fast  disappear- 
ing. We  propose,  on  the  present  occasion, 
to  say  a  few  words  on  one  branch  of  the 
first  head, — the  proceedings  j^rcjiara/or^  to 
the  hearing  of  canses. 

By  the  recent  orders  of  the  Court  (26th 
August,  1841),  some  valuable  changes  have 
been  introduced  into  the  practice  with  re- 
spect to  the  first  steps  of  a  cause.  If  a 
party  is  senred  with  a  Mubpana,  and  does 
not  appear,  the  common  law  practice  is 
now  introduced  of  allowing  an  appearance 
in  Equity,  analogous  to  the  Common  Law 
appearance  sec,  stat.  This  practice,  however, 
is  not  completely  introduced.  The  cases  of 
parties  under  disabilities,  and  privileged 
persons,  peers,  members  of  parliament,  lu- 
natics, and  infants,  are  left  where  they  were, 
and  the  attachment  for  want  of  appearance 
itself  is  not  taken  away.  But  there  would 
seem  no  reason  why  the  simple  practice  of  an 
appearance  sec.  stat,  should  not  be  extended 
to  every  case,  and  should  not  be  the  only  pe- 
nalty to  which  a  defendant  is  in  the  first 
instance  subjected,  if  he  does  not  appear. 

As  to  the  practice  in  default  of  answer,  it 
is  stiU  left  in  a  state  much  more  compli- 
cated than  the  practice  in  default  of  appear- 
ance IB  now  in.  If  a  defendant  is  taken  on 
the  attachment,  and  gives  40/.  bail,  the 
plaintiff  may  still  have  to  pursue  the  old 
course,  and  run  through  aU  the  steps  of 
the  Equity  sliding  scale— of  messengers, 
sergeant-at-arms,  and  sequestration,  to  pro 
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confesso — at  an  expense  varying  from  20/* 
or  30/.  to  40/.  or  50/. 

In  the  very  common  case,  too,  of  an  at^ 
tachment  for  want  of  answer,  returned  nam 
est  investus,  though  the  late  orders  on  the  af- 
fidavit of  due  diligence  allow  the  plaintiff  to 
jump  at  once  to  a  sequestration,  and  then  to 
a  pro  confesso;  even  they  leave  the  writ 
of  sequestration,  (which  is  a  mere  form  and 
expence,  and  a  cause  of  delay),  and  they 
also  leave  the  form  of  the  affidavit  of  due 
diligence,  where  it  was  before.     Now  thia 
affidavit  is  granted  under  Sir  E.  Sugden'a 
act,  1 1  G.  4  and  1  W.  4,  c.  36,  (an  act  which 
certainly  wants  thorough  revision) .     Rule  1 
of  this  act  requires  an  affidavit  "  of  the  soli- 
citor of  the  plaintiff,  or  his  town  agent,'*  (not 
of  the  clerks  who  do  the  work)  "  that  due 
diligence  was  used  to  ascertain  the  place 
where  such  defendant  was  at  the  time  of 
issuing  such  writ,  and  that  the  person 
suing  forth  the  same,"  (t.  e.  the  solicitor) 
"  verily  believed  at  the  time  of  suing  forth 
the  same  that  such  defendant  was  in  the 
county  into  which  such  writ  issued."     But 
in  nine  cases  out  of  ten,  you  have  no  belief 
where  the  defendant  is.      You  can  have 
none.      He   is  non  est  inventus --  gone^^ 
but  you  can't  shew  it.     You  can  swear 
where  his   residence  is,   but  not  where, 
at  the  instant,   he  is  personaUy.      Thia 
is  not  within  the  act.     See  Davis  v.  Ham* 
mond,  5  Sim.  9,  in  which  it  was  so  held» 
and  that  the  affidavit   must  follow   the 
exact  words  of  the  act.     It  was  so  held  in 
1831,  but  yet,  in  1841,  the  new  mles  (rule 
ix)  repeat  this  in  totidem  verbis,  leaving  the 
old  difficulty  untouched. 

The  practice  again  as  to  processes  to  com-* 
pel  the  performance  of  decrees  and  orders,  ia 
not  at  aU  in  the  state  it  should  be.  In  the 
first  place,  why,  if  a  defendant  at  law  can 
with  propriety  be  bound  to  take  notice  of 
the  judgment,  and  to  pay  money  when  judg- 
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Reform  in  Chancery."  The  Law  of  Joint  Stock  Ccmpanies. 


ment  is  recovered  against  him,  should  there 
be  any  necessity  for  delay  in  enforcing  a 
decree  against  him  in  Chancery  ?  But  by 
the  orders  of  10th  May;  I83d>  apkintiff 
mast  wait  a  mon(h  after  hi^  ojder  i^  entered 
(the  day  of  entering  an  order  is  not,  by  the 
way,  a  day  noticed  in  Chancers  practice, 
only  the  date  of  the  order  itself)  before  he 
sues  out  the  fi.  fa.  given  by  that  act.  Or, 
if  instead  of  having  a  fi.fa.  he  choses  to  pro- 
ceed to  an  attachment,  why  in  equity  must 
the  defendant  be  personally  served  with  an 
order  or  decree  made  against  him  before 
his  counsel* s  face,  when,  at  law,  no  such 
necessity  exists,  and  where  the  law  practice 
is  obviously  a  fair  one,  and  one  out  of  which 
no  mischief  has  ever  arisen?  If  a  decree 
and  a  judgment  were  both  pronounced 
•against  a  defendant  on  the  same  day,  why 
is  the  common  law  plaintiff  to  be  entitled 
•to  his  remedy  one  month  before  the  chan- 
cery plaintiff?  and  why  is  the  chancery 
•  plaintiff  to  have  the  expence  of  personally 
serving  the  defendant  with  what  is  anala- 
gous  to  the  common  law  judgment  roll  ? 

Again,  as  to  the  writs  of  execution  of 
orders,  of  which,  perhaps,  ten  a-year  at  the 
outside  are  abolished;    why  are  writs  of 

-  injunction,  of  wluch  hundreds  must  be 
wanted,  not  abolished  too  ?  They  are  writs 
generic^y  the  sanie. 

Altogether,  it  is  clear  that  the  practice 
as  to  process  wants  careM  investigation. 

-  And  it  is  also  very  advisable  that  this  should 
be  done  ai  once,  so  as  to  bring  a  very  sim- 
pli^d  practice  into  play,   when  the  Six 

-  Clerk's  Office  shall  come  to  be  abolished. 
This  we  think  o(  great  importance. 

The  practice  on  contempts  is  almost  the 
•only  branch  of  practice  left  exclusively 
with  the  clerks  in  court.  When  their 
duties  are  transferred  to  sohcitors,  this 
branch  is  almost  the  only  one  which  it 
will  cause  the  solicitors  much  difficulty  to 
learn;  and  if  simplified  so  as  to  become 
something  very  like  the  common  law  prac- 
tice, it  will  not  only  be  a  great  gain  to  the 
suitor,  but  no  small  gain  to  the  solicitor 
too,  and  no  small  impediment  removed 
from  out  of  the  way  of  abolishing  the  Six 
Clerks'  Office.  As  to  the  solicitor,  the  fees 
allowed  on  issuing  writs,  would  not  at  all 
compensate  him  for  the  trouble  which  the 
present  very  obscure  and  involved  practice 
would  bring  on  him,  whenever  he  had  a 
writ  to  issue.  We  are  glad  to  know  tbat 
the  whole  subject  here  treated  of  is  under 
active  and  carefVil  practical  consideration. 


THE  LAW  OF  JOINT  STOCK 
COMPANIES. 


MA&INO  CALLS. 

We  recently  adverted  to  the  cases  as  to 
makiug  calls  ;  we  now  add  the  following, 
which  confirms  the  conclusions  to  which 
we  then  came  : — 

The  Sheffield  and  Manchester  Raihvay 
Aci  (7  W.  4,  c.  21.)  liy  s.  116,  empowered 
the  directors,  from  time  to  time  to  make  such 
calls  from  the  proprietors,  on  their  respective 
shares,  as  they  from  time  to  time  should  find 
necessary,  so  that  no  call  should  exceed  10/. 
on  each  share,  und  that  there  should  l>e  an  in- 
terval of  three  calendar  months  between  each 
successive  call,  and  twenty-one  day's  notice 
should  be  ghen  of  every  such  call,  hy  adver- 
lisement  in  the  local  newspapers;  and  the 
proprietors  were  thereby  re<|uircd  to  pay  the 
calls  ou  their  shares  to  such  person,  at  such 
time,  at  such  place,  and  in  such  manner,  as 
the  directors  should  from  time  to  time  direct 
or  appoiut.  The  directors  uiade  a  resolution 
for  a  caU,  specifyin;r  (herein  the  amount  of 
the  call,  and  the  day  of  paymeut,  but  not  the 
place  where,  or  the  person  to  wlioni  the  pay- 
ment was  to  be  made ;  but  a  notice  of  that 
call,  subsequently  inserted  in  the  local  news- 
papers, according  to  the  directions  of  the  act, 
specified  all  those  matters.  In  an  action  for 
the  amount  of  such  call,  against  a  party  who 
was  a  proprietor  at  the  date  of  the  resolution, 
of  the  notice,  and  of  the  day  appointeil  for 
payment,  it  not  appearing  also,  that  there  was 
any  chanf^e  in  the  directory  duriu{(  that  inter* 
val :  Held,  that  the  call  was  properly  made. 
By  another  resolution,  made  on  the  13th  of 
March,  the  directors  resolved  that  a  call  of  5/. 
should  be  made  on  the  30ih  of  March  instant, 
to  be  paid  on  the  Ist  of  May :  Held,  that  the 
call  was  not  invalid  because  the  resolutiou  was 
prospective.  Some  of  the  directors  bv  ivhoin 
the  resolution  for  the  calls  were  made,  %vere 
members  of  a  banking  company,  who  were  tlie 
bankers  and  treasurers  of  the  railway  com- 
pauy,  and  as  such,  received  and  fc^ve  reeeipu 
fur  calh,  and  paid  cheques  drawn  by  the  direc- 
tors, &c.  A  clause  of  the  act  of  parliament 
(s.  150)  enacted,  that  no  person  concerned  or 
interested  in  any  contract  with  the  company 
should  be  capable  of  beini^  chosen  a  director, 
and  that  if  any  director  should  directly  or  in- 
directly be  concerned  in  any  contract  with  the 
company,  he  should  thereupon  be  immediately, 
and  was  thereby  discharged  from  thedirectiuii : 
Held,  that  this  clause  applied  only  to  contract* 
made  with  the  company  in  prosecution  of  its 
enterprize,  and  did  not  disqualify  the  direc- 
tors above  mentioned.  Another  clause  (s.  159} 
directed  that  the  orders  and  proceedings  of 
the  directors  should  be  entered  in  a  book, 
and  signed  by  the  chairman  of  the  meetiag^ 
and  enacted,  that  when  so  entered  and  Pigned, 
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tbey  should  be  deemed  originals,  and  be  read 
in  evidence  without  proof  of  the  persons  mak- 
ing or  enCeriof;  theia  being  directors,  or  of 
the  tignauire  of  the  chairman :  Held,  that  a 
honk  of  proceedings  purporting  to  be  signed 
"  M^.  S.,  deputy  chairman/'  was  evidence  i7^ 
se,  %vithoat  proof  that  fF,  S.  was  in  tact 
deputy  chairman,  or  as  such  presided  at  the 
meeting.  A  transfer  of  railway  shares  from 
an  original  subscriber  to  the  undertaking, 
made  before  the  formation  of  a  register  of 
proprietors  pursuant  to  the  act,  but  after  the 
passing  of  the  act  of  parliament,  is  good, 
although  the  transferror  be  never  registered 
»i  a  prt»prietor.  Where  the  act  required  such 
transfer  to  lie  by  deed,  and  a  transfer  of 
shares  was  executed  l)y  the  seller,  with  a 
blank  for  the  purchaser's  name,  and  stating 
the  consideration  untruly,  but  the  purchaser 
afterwards  signed  and  transmitted  to  the  com- 
pany, in  pursuance  of  (he  act,  a  proxy  paper 
describing  him  as  the  proprietor  of  the  shares : 
Held,  in  an  action  by  the  company  against 
him  for  cm  lis  on  such  shares,  that  he  was  pre- 
cluded from  disputing  the  validity  of  the 
transfer.  7%e  Sheffield  and  Manc/ietter  Rail- 
teay  Company  v.  fToodcocA,  7  M.  &  W.  674. 


THE  PROGBBSS  OF  LAW  REFORM. 


So  iSar  the  session  baa  produced  but  little 
in  the  way  of  law  reform ;  but  we  under- 
stand that  many  measures  are  in  agitation, 
and  will  be  tpeedily  produced.  The  coun- 
try comraiasioners  of  bankruptcy  will,  in 
all  probability,  be  replaced  by  a  much  more 
limited  number  of  Judges,  and  the  admi- 
nistration of  justice  in  bankruptcy  in  the 
provinces,  be  put  on  another  footing.  The 
present  system  of  administering  lunacy,  is 
also  ander  consideration,  witb  the  intention 
of  making  some  alteration  in  it.  We  have 
long  considered  that  reform  was  here  re- 
quTOd.  The  mode  of  payment  to  the  com- 
missioners by  the  day,  has  been  exploded  in 
almost  every  other  instance,  and  we  see  no 
reason  why  a  permanent  tribunal  should 
not  be  appointed,  which  should  deal  with 
these  matters,  as  well  in  town  as  in  the 
country.  The  registration  of  voters  is  cer- 
tainly another  snbject  which  will  be  brought 
before  Parliament.  We  have  not  heard  the 
exact  plan,  but  we  believe  that  tbe  doom  of 
the  present  Revising  Barristers,  as  a  body, 
is  sealed  :  that  a  fixed,  and  not  a  floating 
number,  will  be  appointed,  who  shall  attend 
exchisively  to  this  business.  We  have  long 
urged  the  propriety  of  such  an  alteration, 
and  we  shall  be  glad  to  see  it  made.  The 
courts  of  revision  must  of  course  continue. 
'  It  has  been  furtber  reported  that  a  modi- 


fied scheme  of  local  courts,  limited  probably 
to  the  recovery  of  small  debts,  will  be  intro- 
duced in  the  course  of  tbe  session ;  and  Sir 
James  Graham,  on  Wednesday  last,  stated 
that  such  was  the  fact. 

LETTERS 

From  Mr.  Ambrose  Harcoxtrt,  Stu- 
dent AT  Law,  to  Mr.  Thomas  Prin- 
6LE,  OF  Trinity  Hall,  Cambridge. 


LBTTBR  V. 

Dear  Pringle, 
I  NOW  go  on  with  their  Honors  tbe  Vice 
Cbancellors,  and  I  may  tell  yon  that  since 
their  appointment  one  of  tbe  most  crying 
evils  attending  tbe  administration  of  justice 
in  tbe  Court  of  Chancery  is  fiast  disappear- 
ing— tbe  delay  in  tbe  hearing  of  causes. 
This  delay,  till  very  lately,  amounted  to 
two  or  three  years  siter  tbe  cause  was  set 
down,  and  operated  in  two  ways.    It  was  a 
great  grievance,  when  the  parties  actually 
intended    and  wished  that    their   causes 
should  be  heard  ;  but  it  was  a  still  greater 
where  tbey  did  not ;  I  mean  wbere,  avail- 
ing themselves  of  tbe  delay  which  it  was 
known  would  take  place  in  tbia  stage  of  a 
canse,  parties  merely  had  tbeir  causes  put 
down  with  tbe  intention  of  taking  advan- 
tage of  the  chapter  of  accidents,  and  giving 
way  when  the  hearing  was  to  come  on. 
The  great  arrear  was  therefore  a  crying  in- 
justice, as  rights  might  thus  be  defeated 
for  a  long  period,  if  not  for  ever,  and  an 
estate  in  possession  was  converted  into  an 
estate  in  reversion.     This  was  tbe  state  of 
the  Chancery  cause  list,  I  am  informed, 
when  Miebaelmaa  Term  last  commenced; 
and  when  it  was  distributed  among  the 
three  Judges,  many  of  the  causes  turned 
out  to  be  "  rotten,"  that  is,  tbey  dropt  off 
and  disappeared,   never  having  been  in- 
tended to  be  heard  at  all ;  and  what  with 
this  circumstance,  and  tbe  vigorous  assault 
upon  it  by  the  Judges,  it  is  now  of  a  very 
moderate  extent.     You  must  not  suppose, 
however,  that  delay  in  Chancery  will  cease 
to  exist  on  this  account.     If  the  delay  in 
this  stage  of  a  cause  cease,  it  will  soon 
occur  elsewhere  ;  there  will  next  be  a  stop- 
page in  tbe  Master^s  office;  a  complete 
block  up  of  business ;  or  what  is  still  more 
likely,  an  arrear  of  appeals  before  the  Lord 
Chancellor,  if  tbis  has  not  taken  place  al- 
ready.   We  shall  see,  therefore,  soon,  if  the 
mere  appointment  of  two  Judges  was  a 
sufficient  remedy  for  the  evil,  or  whether 
a  much  more  extensive  remedy  in  the  other 
parts  of  tbe  procedure  most  not  be  applied. 
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In  the  mean  time  I  am  informed  that  all 
that  the  Judges  can  do  has  heen  done. 
*  Mr.  Knight  Bruce,  (for  as  far  as  I  know 
hfi  has  not  yet  been,  and  I  presume  will  not 
be  knighted,  although  sworn  of  the  Privy 
Council)  has  for  many  years  led  the  Chan- 
cery bar.  Since  the  retirement  of  Sir  Ed- 
ward Sugdcn  he  was  for  many  years  the 
advocate  for  choice  of  the  suitor,  and  happy 
indeed  was  the  suitor  who  was  first  in  the 
rape  to  retain  him ;  most  happy,  certainly, 
if  the  cause  was  tried  in  a  particular  Court. 
I  need  hardly  say  that  the  leader  of  the 
Chancery  bar  (for  with  one  exception,  that 
of  Mr.  Pemberton,  who  rarely  crossed  his 
path,  he  was  the  leader)  must  be  a  distin- 
guished man.  He  had  a  marvellous  quick- 
ness, extensive  knowledge,  a  thorough  ac- 
quaintance with  the  practice  of  the  Court, 
and  a  ready  and  animated  eloquence.  He 
was  to  be  pardoned,  therefore,  if  he  was 
somewhat  conceited  and  overbearing,  and  a 
little  too  fond  of  hearing  himself  talk.  Still, 
with  all  these  acquirements,  it  was  doubted, 
even  by  some  of  his  friends,  whether  this 
very  successful  advocate  would  subside  into 
a  good  judge.  There  have  been  no  ordi- 
nary disappointments  in  other  cases  on 
this  score,  and  people,  in  Mr.  Bruce's  case^ 
were  prepared  to  expect  it.  Many  were 
the  very  wise  heads  that  were  shaken ;  and 
profound  indeed  were  the  conjectures  at 
the  appointment.  It  has  so  happened, 
however,  that,  so  far,  I  understand  Mr. 
Knight  Bruce  has  turned  out  a  very  good 
Judge.  His  great  quickness,  his  know- 
ledge as  well  of  practice  as  principle ;  his 
thorough  familiarity  with  aU  the  details  of 
a  cause,  have  all  come  to  his  aid ;  and 
hitherto  there  has  been  found  no  want  of 
the  judgment  which  is  necessary  to  keep 
all  these  faculties  in  order,  and  complete 
the  satisfactory  disposal  of  a  cause.  Cer- 
tainly I  am  assured  that,  for  getting  through 
the  arrear,  no  Judge  could  be  better. 
Cause  after  cause  is  £rawn  in  and  disposed 
of  by  him,  not  always,  indeed,  as  I  am 
told,  on  full  preparation  of  all  parties  con- 
cerned, but  without  dissatisfaction.  He 
has,  in  many  cases,  known  more  about  a 
cause  than  any  one  else,  but  I  do  not  know 
that  this  is  to  be  objected  to.  His  faults  as 
a  Judge  are,  that  he  is  too  impatient ;  that 
seeing  a  point  very  clearly  Mmself,  he  is 
iidgctty  if  the  advocate  who  is  addressing 
him  does  not  see  it  also  immediately ;  and 
that  he  is  rather  fond  of  hurrying  the 
counsel  who  addresses  him;  of  cutting 
short  the  usual  rigmarole  of  a  cause,  and 
getting  to  what  are  called  "  the  points." 
Moreover  it  was  difficult  for  the  successful 
advocate  to  remember  all  at  once  that  the 


first  duty  of  a  judge  is  to  listen.  It  may 
reasonably  be  expected,  however,  that  these 
faults  will  subside,  and  that  Mr.  Knight 
Bruce  will  lose  none  of  his  reputation  by 
his  promotion  to  the  Bench. 

I  now  come  to  Vice  Chancdlor  Wignim, 
the  second  Vice  Chancellor,  and  this  has 
been  very  generally  admitted  to  be  a  sound 
and  wise  appointment.  He  possesses  great 
industry,  much  acuteness,  and  certainly  no 
deficiency  in  professional  information ;  and 
here  also  the  Bench  has  the  advantage  of 
that  perfect  familiarity  with  its  ordmary 
business,  which  can  only  be  acquired  by 
extensive  practice  at  the  bar.  Mr.  Wigram 
is,  however,  a  slower  man  by  nature  and 
habit  than  Mr.  Knight  Bruce.  I  will  not 
yet  say  he  is  a  surer,  until  further  expe- 
rience enables  me  to  judge.  But  he  has 
hitherto  obtained,  and  is  likely  to  retain, 
the  confidence  of  the  suitor.  Up  to  a  cer- 
tain point  he  can  always  go  without  diffi- 
culty, and  has  full  command  of  all  his  fa- 
culties to  this  extent;  but  he  does  not 
dazzle  the  Court  by  any  great  display. 
Thus  I  send  you  my  crude  notions  of  these 
learned  Judges,  and  shall  probably  write  to 
you  again  soon. 

Your's  truly, 

AXBBOSB  HaBCOUKT. 


NOTES  ON  EQUITY. 

COPTBIOHT  IN  P0RBI0NBR8. 

If  an  alien  resideat  abroad  composes  a  work 
there,  but  publishea  U  fint  in  tbis  country,  he 
IS  entitled,  it  would  seem,  to  the  proteclioa  of 
the  laws  of  this  country  rclaiinff  to  copyright. 

Sir  A.  Shadtrelh  V.  C,  Mid  "  In  hif  opinioa 
protection  was  f(iven  l>y  the  law  of  copyri^t 
to  a  work  first  publi8he<l  in  this  country,  whe- 
ther it  was  written  abroad  by  a  foreijcner  or 
not,  that  if  an  alien  friend  wrote  a  book,  whe- 
ther abroad  or  in  this  country,  and  gave  ilie 
Briiish  pul)l!C  the  advantaj^c  of  his  indusiry 
and  knowlcdKC,  by  first  publishinif  the  w<«k- 
here,  he  was  entitled  to  the  proteclicn  of  the 
laws  relating  to  i-opyri^'ht  in  this  country  i  but 
as  the  question  which  liad  been  diicusaed  waa 
a  legal  one,  he  should  direct  the  pUintidJto 
hriii^'  an  action  within  three  weeks,  for  the 
purpose  of  iryinjr  his  x\»\iX,  and  should  con- 
tinue the  injunction  in  the  meantime."  Aa 
action  was  accordingly  brought,  but  the  de- 
fendant consented  to  a  verdict  lieiiiir  taken 
against  him.  Bentley  v.  Finier,  10  Sim.  3?y- 
By  slat.  1  &  2  Vict.  c.  69,  the  benefit  of  iaJer- 
national  copyright  is,  in  certain  cases,  secored, 
as  it  empowers'her  Majesty,  by  order  in  eenw* 
cil,  to  direct  that  authors  of  books,  fitat  pub- 
lished in  foreign  countries,  and  their  asaj^o'. 
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iliall  have  a  copyri^^ht  id  euoli  hooks  within 
her  Majesty'a  dominions.  See  all  the  statutes 
a^  to  co|>yrii{ht  concibely  stated,  2  Stewart's 
DlackatoDe,  4.39—440.    2d  edit. 


PROCBEDTNGS  IN  TWO  COURT:). 

The  ueneral  rule  of  a  Couit  of  Equity  is, 
that  parlies  must  not  proceed  in  any  other 
Court  for  the  same  purpose  for  which  they  are 
prorce«liDi;  in  the  Court  of  £(|iiity;  and  it 
makes  no  difference  whether  the  other  pro* 
reedini^s  are  taken  in  this,  or  in  any  other 
cfiuutrv,  6ee  Mocher  v.  fteid,  1  Ba.  &  Be.  318 ; 
in/ion  V.  fFrthtreh  2  Mer.  406;  Booth  v. 
I,^y€eiter,  1  Keen,  579,  and  3  Myl.  &  C.  421 ; 
and  Etigecumbe  v.  Car[>enter,  1  Bcav.  171 ; 
and  if  a  party  conceives  there  are  any  circum- 
stances in  his  case  which  constitute  an  excep- 
tion to  the  rule,  his  proper  course  is  not  to 
tiikc  proceedings  in  another  Court  of  hit  own 
authority,  but  to  apply  to  this  Court  for  per- 
niissiiin  to  take  such  proceedings.  In  a  late 
cai^e,  these  rules  were  fully  reviewed.  Plain- 
tiffs who  had  obtained  in  the  Court  of  Chancery 
a  decree  for  an  account  against  three  defen- 
dants, two  of  whom  resided  in  Scotland,  and 
all  of  whom  had  real  property  there,  l>rouf(ht 
actions  in  Scotland  a)(ainst  the  same  defendant 
for  the  same  demand,  and  they  ohtaioed  leave 
from  the  Court  of  Chancery  to  prosecute  the 
Scutch  action*,  so  far  as  should  be  necessary 
for  the  purpose  of  obtaining  such  security,  as 
it  is  in  the  power  of  the  Scotch  Court  to  give 
for  the  amount,  which  upon  taking  the  ac- 
counts directed  by  the  decree,  should  ulti- 
mately be  found  due  to  the  plaintiffs.  "I 
find,"  said  Lord  CottenAam,  C,  "  that  some  at 
least  of  the  defendants  are  out  of  the  jurisdic- 
tion, that  they  are  living  in  Scotlan<l,  and  have 
landed  property  there,  which  by  the  course  of 
the  Court  of  Session  may  be  rendered  available 
as  a  Security  for  what  is  due  from  the  defen- 
dants. There  is  no  mode  in  this  country  by 
which  that  security  can  be  obtained,  and  the 
result  might  be,  that  after  the  plaintiff'  had 
asoertuned  the  amtiunt  of  their  demand,  they 
might  be  unable  to  enforce  payment  of  it, 
because  I  have  neither  tlie  defendants  here, 
nor  have  1  any  property  of  theirs  which  could 
lie  made  available.  The  result  would  be,  that 
after  the  plaintiffs  had  ascertiuned  the  amount 
due  to  them,  and  had  had  their  demand  estab- 
Ji«hed  on  further  dirertions,  they  would  then 
have  to  proceed  to  Scotland,  not  for  the  pur- 
pose of  estaUlibhing  their  demand,  but  for  the 
purpose  of  cbtaioiug  security  fur  the  satisfac- 
tion of  the  demand  ivhich  bad  been  established; 
but  at  that  time  they  might  nut  find  in  Scot- 
land either  the  defendants,  or  any  property 
of  theirs.  Under  these  circumstaoees,  the 
question  is  whether  this  Court  should  carry 
tlie  rule  so  far  as  to  preclude  the  plaintiff  from 
adopting  such  proceedings  as  shall  ensure  them 
the  means  of  satisfying  what  will  be  found  to 
he  the  amount  due  to  them ;  and  it  does  ap- 
pear lo  me.  that  such  an  extension  of  the  rule 
would,  under  colour  of  doiug  equity  to  the 
deCcBdanCSy  do  great  injustice  to  the' plaintiffs. 


*  *  *  I  do  not  at  all  prescribe  to  the 
Court  of  Session  what  course  they  shimld  pur- 
sue. They  perhaps  may  inhibit  the  plaintiffs 
from  proceeding  here.  1  consider  that  the 
plaintiffs  are  entitled  to  such  security  as  the 
practice  of  the  Court  of  Session  gives  for  what 
shall  ultimately  be  found  due,  whether  it  be . 
ascertained  in  the  Court  of  Session  or  here." 
The  Lord  CkanceiifNr,  therefore,  allowed  tlie 
already  existing  proceedings  in  Scotland  to  go. 
on,  but  so  far  only  at  might  be  necessary  ta 
obtain  security  fur  what  should  be  found  due 
from  the  defendants  to  the  plaintiffs.  fFedder^ 
burn  V.  IFedderburn,  4  Myl.  &  C.  685. 


NEW  BILLS  IN  PARLIAMENT. 


COPYRIGHT  URGISTRATION. 

This  bill,  which  has  been  introduced  by  Mr. 
Godson,  is  intituled,  "A  Bill  for  the  Register- 
ing of  Copyrights  and  Assignments  thereof,  and 
for  the  betttr  securing  the  property  therein." 
It  lecites  that  it  is  necessary  to  give  the  aothora 
of  printed  publications  a  greater  security  in. 
the  property  of  their  copyrigh-s  of  and  in  the^ 
same  than  they  at  present  possess,  and  to  give 
ready  and  easy  means  to  the  public  to  ascer-- 
tain  at  any  time  to  whom  the  property  in  suciv 
copyrights  may  belong,  the  assignments  that 
may  have  been  made  of  them,  and  any  incum- 
brances affecting  the  same;  It  is  therefore 
proposed  to  be  enacted  as  follows : 

1 .  That  upon  a  memorial  of  any  literary 
work  already  printed  and  published,  oriiereafter 
to  be  printed  and  published,  being  produced 
to  the  proper  officer  at  the  office  of  the  regis- 
trar of  the  Court  of  Chancery  in  London,  it 
shall  be  lawful  for  the  said  officer,  and  he  is 
hereby  required  to  register  the  same,  and  to 
give  to  the  party  so  producing  such  memorial 
a  certificate  of  registry  in  the  form  (A.)  con- 
tained in  the  schedule  to  this  act  annexed,  and 
sealed  with  the  seal  of  office,  to  be  provided 
in  this  behalf,  on  uayment  of  the  fee  of  t^n 
shilliuirs,  which  said  memorial  shi\ll  be  in  the 
form  (B.)  r  outained  in  the  schedule  to  this  act 
annexed,  or  to  the  like  effect,  and  shall  state 
the  name  and  the  place  or  places  of  residence 
of  the  author,  the  title  of  the  work,  the  persons 
respectively  by  whom  the  same  shall  have  lieen 
printed  ana  published,  and  the  date  of  publica- 
tion, and  shall  be  signed  by  the  author,  or,  if 
he  be  dead,  then  by  his  executor  or  adminis- 
trator, and  shall  be  attested  by  one  witness  at 
least ;  and  the  said  officer  shall  register  the 
said  memorial,  by  writing  a  copy  thereof  fairly 
in  a  book  to  be  kept  for  the  purpose,  and  he 
shall  file  and  carefully  preserve  the  original 
memorial. 

2.  1  hat  no  evidence  shall  be  received  in  any 
Court  of  law  or  equity  of  any  copyright,  or  of 
any  ownership  of  or  in  the  same,  unless  such 
copyright  shall  have  been  so  registered,  and 
such  certificate  of  registry  thereof  granted  aa 
aforesaid  ;  end  the  certificate  thereof  so  granl« 
ed  shall,  without  any  proof  of  the  signature 
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thereto,  or  of  the  seal  thereon,  ^e  received  as 
evidence  of  the  memorial  thereift  mentioned'' 
haviD^r  been  regletered,  and  shall  he  deemed 
prhnd  facte  evidence  of  the  title  of  the  person 
hy  whom  the  said  memorial  purports  to  be 
8t/ifned  to  the  said  copyright. 

3.  That  all  assignment  of  any  such  copyright, 
whether  by  way  of  sale  or  mortgage,  or  other- 
wise, shall  also  be  registered  in  like  manner, 
upon  producing  to  the  officer  aforesaid  such 
alignment,  and  a  memorial  thereof;  and  the 
saia  officer  stiall  thereupon  indorse  upon  the 
said  assignment  a  certificate  of  registry  in  the 
form  (C.)  contained  in  the  schedule  to  this 
act  annexed,  and  sealed  with  the  seal  afore- 
said, upon  payment  of  a  fee  of  five  shillinirs  ; 
which  said  memorial  shall  be  in  the  form  (D.) 
contained  in  the  schedule  to  this  act  annexed, 
or  to  the  like  effect,  and  shall  state  truly  the 
consideration,  and  whether  the  said  assignment 
is  by  way  of  sale  or  mortgage,  or  otherwise, 
and  shall  be  signed  by  the  author,  or  some 
person  to  whom  he  may  have  assigned  such 
copyright,  or  liy  thieir  respective  executors  or 
administrators ;  and  the  said  officer  shall  regis- 
ter the  said  memorial,  by  writing  a  copy  thereof 
fairly  in  the  book  aforesaid,  and  he  shall  file 
and  carefully  preserve  the  snid  last-mentioned 
original  memorial. 

4.  That  no  assignment  of  any  copyright  shall 
t  be  received  in  evidence  in  any  Court  of  law  or 

equity,  unless  the  same  shall  be  so  registered  as 
aforesaid,  and  a  certificate  of  such  registry  in- 
dorsed thereon ;  and  the  certificate  so  indorsed 
thereon,  shall,  without  any  proof  of  the  signa- 
ture thereto,  or  the  seal  thereon,  lie  received 
as  evidence  of  such  Instrument  having  been  so 
registered. 

6.  That  if  two  or  more  assignments  of  the 
same  copyright  shall  appear  to  he  so  registered 
as  aforesaid,  that  assignment  which  was  first 
registered  shall  in  all  Courts  of  law  or  equity 
be  deemed  to  have  priority  of  that  which  was 
registered  afterwards. 

6.  That  when  any  assignment  so  registered 
as  aforesaid  shall  have  been  made  by  way  of 
mortgage,  or  as  security  for  the  doing  of  any 
act,  and  the  mortgage  tnoney,  wiih  all  interest 
due  thereon,  shall  afterwards  he  paid,  or  such 
act  done,  then  and  in  every  such  case,  the 
party  to  whom  such  assignment  was  made, 
shall  re-assign  the  said  copyright  to  the  assigner 
thereof;  and  such  re-assignment  shall  be  re> 
gistered  in  manner  aforesaid,  and  all  the  pro- 
visions faereiu before  made  with  reference  to 
assignments  as  aforesaid  shall  be  equally  ap- 
plicable  to  such  re* assignments. 

7.  That  if  in  any  suit  in  the  Court  of  Chan- 
cerv,  or  upon  petition  to  the  said  Court,  it 
shall  appear  right  lo  the  Lord  Chancellor  to 
decree  or  order  the  register  of  any  such  copy- 
right, assignment  or  re-assignment  to  be  can- 
celled, it  shall  be  lawful  for  him  so  to  do ;  and 
upon  such  decree  or  order  being  made,  and  a 
copy  thereof  served  -upon  the  officer  aforesaid, 
the  said  officer  shall  immediately  cancel  the 
said  register,  and  the  same  and  the  certificate 
thereof  so  granted  as  aforesahl  shall  from 
thenceforth  be  deemed  wholly  void. 


8.  That  the  officer  aforesaid  shall  make  and 
keep  an  index  to  such  registry,  in  which  the 
registers  shall  be  referred  to  alphabetically, 
according  to  the  surname  of  the  author,  statinf^ 
the  surname,  and  christian  or  first  name  of  the 
author,  the  title  of  the  work,  and  whether  the 
register  is  of  a  copyright,  or  an  assignment  or 
re-assignment;  and  all  persons  wishiug  to  in- 
spect such  index,  shall  be  allowed  so  to  do 
upon  payment  of  a  fee  of  one  shilling ;  and  if 
any  person  shall  wish  to  inspect  the  said  regis- 
ters, or  any  or  them,  he  shall  he  allowed  so  to 
do,  on  payment  of  the  sum  of  one  shilliog  for 
each  register  inspected. 

heouIiAtion  of  rail  Wats. 

The  following  is  the  cuhstance  of  the  pro- 
visions of  this  bill  : 

1.  Commencement  of  act. 

2.  C^onbtruction. 

3.  Notice  before  opening  raiUvay  repealed, 
3  &  4  Vict.  c.  97,  s.  2. 

4.  One  month's  noiice  of  intended  opening 
and  completion  of  railway. 

5.  If  railway  opened  without  notice,  com- 
pany to  forfeit  20/. 

6.  Board  of  trade  empowered  to  postpone 
opening. 

7.  Notice  of  accidents  to  be  given  to  the 
board  of  trade. 

8.  Board  of  trade  empowered  to  direct  re- 
tnrns. 

9.  Gates  at  level  crossings  to  be  kept  closed 
across  the  railway. 

10.  Gates  opeoinjjr  upon  the  railways  to  be 
locked  by  owners  or  occupiers  of  adjoining 
lands. 

11.  Disputes  between  connecting  railways, 
to  be  referred  to  arbitration. 

12.  Powers  of  making  branch  communica- 
tion with  railways,  and  of  entering  upon  them 
with  locomotive  engines  to  be  regulated  by  the 
board  of  trade. 

13.  Regulation  of  dangerous  level  crossings. 

14.  Arbitrators  to  l>e  appointed  within 
fourteen  days. 

15.  Vacancy  of  arbitrator,  to  be  supplied. 

16.  Appointment  of  umpire. 

17.  Power  of  arbitrators  to  call  for  books, 
&c. 

18.  Power  for  railway  companies  to  enter 
upon  adjoining  lands  to  repair  accidents. 

19.  Compulsorv  powers  of  taking  land  for 
the  purposes  ot  railwavs  extended,  where 
thought  necessary  for  safety  by  the  board  of 
trade. 

20.  Punishments  of  persons  employed  on 
railways  guilty  of  misconduct. 

21.  Sheriffs  to  have  jurisdiction  in  Scot- 
land. 

22.  Penalty  on  not  obeying  orders  of  the 
board  of  trade. 

23.  Communications  to  the  board  of  trade  to 
he  left  at  their  office.  Communications  by  the 
board,  how  to  be  authenticated.  What  shall 
be  deemed  good  service  on  railway  company. 

24.  Meaning  of  the  words  '<  RniHray^'  and 
"  Company." 


Digitized  by 


Google 


Lr^i  and  Medical  Coronef.—PointB  of  lAw  and  Prdciice. 


311' 


LEGAL  AND  MEblCAL  CORONERS. 

Wb  have  frequently  stated  the  fproundl  on 
which  a  legal  is  preferable  to  a  m^dlrca/ coroner. 
The  subject,  .we  understand,  has  been  recently 
agitated  in  the  country;  and  we,  therefore 
avail  ouraelf  es  of  the  communication  of  an  in- 
tellijrcnt  correspondent,  from  which  we  extract 
the  following  remarks : 

It  is  not  only  expedient,  but  in  all  cases  ab- 
solutely requisite,  that  a  sound  and  experienced 
acquaintance  with  the  general  principles  of  our 
laws,  and  an  especial  apprehension  of  criminal 
jurisprudence  and  the  law  of  evidence,  practi- 
cally as  well  as  theoretically  acquired,  should 
be  possessed  by  this  proxy  of  the  Crown  ;  and 
without  such  attainments,  no  coroner  can 
efficiently  sift  the  evidence,  charge  the  jury,  or 
draw  the  inquisition. 

Were  the  question  at  issue  left  to  the  wisdom 
of  our  ancestors,  an  unbroken  echo  in  favonr 
of  the  legal  profession  loudly  resounds ; — were 
experience  to  determine,  the  same  decision 
would  follow ;  but  in  these  philosophical  days, 
such  an  adjudication  nmst  be  hrouglit  on  ap- 
peal to  a  bar,  if  less  tested  by  successful  expc 
rrinent,  yet  of  greater  pretension. 

The  coroner,  is  so  named,  because  " he  hath 
principally  to  do  with  pUas  of  the  Cfown." 
That  m  this  view  the  Lord  Chief  Justice  of  the 
Queen's  Bench  is  the  chief  coroner  of  the 
Kingdom ;  and  that  ihe  functions  appertaining 
to  the  office,  in  addition  to  the  ordinary  doty 
of  holding  inquests,  "  attper  visum  corportM,*' 
and  its  various  and  intricate  consequential  en- 
quiries are,  (he  taking  inquisitions  concerning 
shipwreck  and  treasure  trove,  and  in  some  in- 
stances actint;  as  the  sheriff's  substitute. 

It  would  he  idle  to  dispute,  that  a  medical 
man  is  able  to  appreciate  more  fullv  than  any 
one  else,  all  such  evidence  as  involves  direct 
medical  knowledge ;  but  1  deny  that  the  most 
important  points  in  the  proofs  do,  in  all  or 
even  in  the  majority  of  cases  cognizable  of  the 
coroner,  involve  such  a  requisite,  or  that  me- 
dical testimony  u  absolutely  required  in  the 
greater  number  of  inquests  taJcen.  And,  more- 
over, I  assert  that  when  the  necessity  arises  for 
surgical  evidence,  a  medical  witness  or  wit- 
nesses, will  be  always  found  as  fully  efficient, 
for  the  elucidatiun  of  the  truth,  as  if  they  had 
presided  as  judges ;  whilst  had  suclr  testimony 
emanated  from  the  bench,  (a  state  of  things  iu- 
consistent  with  the  spirit  of  our  Courts  of  J  udi* 
cature,)  no  better  coiud  have  been  obtained :  but 
On  the  other  hand,  as  coining  from  the  judge,  it 
would  be  calculated  to  influence  the  jury  un- 
duly ;  the  scales  of  justice  would  often  tremble 
witn  the  weight  of  evidence  on  the  one  side, 
and  that  of  the  coroner  on  the  other. 

Besides  that  of  the  cause  of  death,  important 
as  it  is,  other  questions  of  at  lea^t  equal  im- 
portance arise  m  adjudicatio»*-such  as  ascer- 
taining' the  person  by  whom  the  death  was  oc- 
casioned, and  the  enquiry  if  it  happened  **^  se 
de/endendo,"  -or  under  circumstances  which 


wonld  constitute  the  offence  murder  or  man- 
slaugter.  Involving  a  k  nowledge  of  legal,  prin- 
ciples and  reasoning  not  to  lie  obtained,  I  ven- 
ture to  sav,  by  a  mere  glance.  Nor  are  the 
rules  of  evidence  to  be  arrived  at  by  so  simple 
a  process ;  they  form  a  cude  not  so  easily  di- 
gested :«^to  see  that  proper  questions  are  pro* 
pounded  to  the  witnesses,  in  Accordance  with' 
the  established  rules  of  Uwj  so  that  a  sufficient 
case  be  elicited  to  justify  committing  the  ac- 
cused for  trial,  without  subjecting  an  innoceiit 
person  to  its  shame  and  suffering,  are  amongst 
the  most  important  part  of  a  coroner^s  duties; 

llie  common  forms  are  not  sufficient  to  u- 
sist  the  coroner  in  drawing  up  an  inquisition.  In 
ordinary  cases  he  might  escape  Inforotalitieai 
but  on  any  one  deviating  ever  60  little  from  the 
usttid  course,  losay  niithing  of  special  occa- 
sions, the  dangers  of  technical  mistakes  would 
be  so  much  multiplied,  that  a  man  crudely 
taught  and  unpractised,  would  as  often  cause 
the  escape  of  the  gmlty,  ad  his  hvw  of  evidence 
would  endanger  the  committal  of  the  innocenl. 

I  maintain,  then,  that  a  mere  lawyer,  by  the 
very  force  of  his  peculiar  attainments,  is  better 
fitted  for  the  office  of  coroner,  thsn  a  mere 
medicdl  man;  and  that  to  make  him  in  evesy 
respect  the  most  fuUv  efficient  to  preside  over 
every  case  of  homicide,  he  can  cmlerii  paribui 
much  more  readily  acquire  (and  whichf  in  faot, 
e;vcry  well  educated  lawyer  of  the  present  di^ 
dt>e8  acquire,)  the  requisite  kAOwledge  of  me- 
dical jurtsprudeqce,  than  a  medical  man  cao 
obtain  a  sufficiently  accurate  knowledge  of  n»t 
onlv  that  one  branch,  but  others  more  i^ipor- 
tant  to  the  fit.  discharge  of  a  coroner's  dotS^s, 
and  which  indeed,  it  is  neither  usual  for  ihem 
to  attempt,  nor,  with  but  a  sufficiej^t  exoeption 
to  prove  the  rule,  have  (hey  ever  shewn  them- 
selves capalde  of  ob^aiaiog* 


POINTS  OF  LAW  AND  i»RACTICE,  feV 
QUES-rtON  AND  ANSWER. 


TRIAL   BEFORE   StiERlFF. 

1.  In  uhdt  cases  may  a  writ  of  trial  be  had 
before  the  sheriff} 

2.  What  is  the  mode  of  proceeding  to  obtain  a 
writ  of  trial  ? 

3.  In  an  action  of  tort,  cau  a  writ  of  trial  be 
obtained  ? 

4.  Will  a  writ  of  trial  be  granted  whete  the 
damages  are  unliquidated  1 

5.  Can  the  defendant  as  well  as  thd  plaintiff 
obtain  an  order  for  a  writ  of  trial  ? 

6.  Can  a  judge  on  the  trial  of  a  cause,  v^here 
less  than  20/.  have  been  recovered,  maUd 
any  and  what  certificate  affecring  the  right  t'6 
costs  ?  ' 

7.  To  what  judge  besides  the  sheriff  may  a 
writ  of  trial  ht  directed  ^ 
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8.  What  a  tlie  practice  as  to  the  atteodance 
of  counsel  on  writs  of  trial,  and  the  costs 
of  such  attendance  ? 

9.  Has  the  judge  on  such  trial  the  same  power 
as  a  judge  at  nisi  prius,  or  what  poivers  ? 

10.  What  is  the  course  of  proceeding  afier  the 
writ  of  trial  has  been  executed  ? 

11.  When  anc!  how  can  an  applieatiun  be 
made  for  a  new  writ  of  trial  I 

12.  Under  what  circumstances  will  a  new  writ 
of  trial  be  refused  ? 


STATE  OF  THK  CHANCERY  CAUSE 
PAPER. 

It  appears  that  in  the  three  months  during 
which  the  five  Courts  of  Chancery  have  been 
constantly  sitting,  the  arrear  of  causes  has  been 
largely  reduced.  We  subjoin  a  report  of  what 
was  latdy  said  by  the  Lord  Chanceiior  and  the 
Af aster  of  the  RdU  in  their  respective  courts. 

On  the  12th  February,  Mr.  Stuart  moved 
that  a  particular  cause  might  be  restored  to 
the  paper  of  the  Vice  Chancellor  of  Enirland, 
from  that  of  Vice  Chancellor  Knight  Bruce, 
the  latter  learned  judge  having  been  engaged 
in  it  as  counsel. 

Mr.  lAoyd  opposed  the  motion. 

The  Lord  Chaneeltvr  sud,  the  causes  were 
transferred  without  any  enouiry  into  the  cir- 
cumstances, and  a  very  slight  reason  was  suf- 
ficient for  restoring  them.  The  reason  now 
assigned  was  sufficient  in  the  present  case.  His 
Lordship  added,  that  there  was  good  ground 
to  hope  that  the  present  case  would  be  heard 
at  an  early  period,  for  he  had  caused  enquiry 
to  be  made  into  the  number  of  causes  in  arrear, 
and  it  was  found  that  there  were  only  180 
ready  for  hearing.  All  these  would  probably 
be  Cleared  off  during  the  four  or  five  weeks  of 
the  present  sittings,  and  the  courts  would  then 
only  have  to  hear  causes  arising  from  day  to 
day.  This  would  be  a  state  of  thimrs  occurring 
for  the  first  time  during  the  last  ^0  years. 

This  reduction  of  the  Lord  Chancellor's  list 
to  the  comparatively  small  number  of  180 
causes^  is  no  doubt  occasioned  by  striking  out 
a  large  number  in  which  the  parties  are  not 
prepared,  and  in  which  it  was  not  to  be  ex- 
pected that  they  could  be  prepared.  The 
usual  time  at  which  a  hearing  might  be  looked 
for  being  formerly  three  yearly  there  is  no 
wonder  that  the  practitioners  were  unprepared 
for  a  hearing  in  three  fhonthe.  The  evidence 
could  not  be  uken,  and  counsel  properly  in- 
itructed  at  this  rail-road  rate.    Wc  arc  going 


from  one  extreme  to  another.  Time,  however, 
will  set  all  this  to  rights,  and  in  the  mean  %vhilc 
the  Court  will  of  course  consult  the  conve* 
nience  of  counsel  and  solicitors,  so  far  as  prac- 
ticable, in  bringing  on  their  cases. 

The  Matter  nf  the  RoHe,  whose  list  ia  still 
crowded,  stated  to  the  bar  at  the  sitting  of 
the  Court  on  the  15th  instant,— 

That  in  consequence  of  the  state  of  businesa 
in  the  other  Courts,  it  would  shortly  become 
necessary  to  transfer  some  of  the  causes  set 
down  to  be  heard  before  this  Court,  to  the  list 
uf  the  Lord  Chancellor,  with  the  view  of  having 
them  heard  by  Vice  Chancellor  Kmght  Bruce^ 
and  Vice  (Chancellor  fFigram,  He  also  ob- 
served  that  applications  had  once  or  twice  been 
marie  to  him  of  late  to  advance  the  hearing  of 
certain  causes,  which,  in  iustice  to  the  other 
suitors,  he  had  considered  himself  under  the 
necessity  of  refusing.  He,  therefore,  now 
wished  it  to  be  understood,  that  any  parties 
who  were  desirous  of  having  an  early  hearing 
of  their  causes  might  apply  to  the  registrar  to 
have  ihem  transferred.  They  would  then  be 
heard  in  another  branch  of  the  Court;  subject 
to  this,  a  general  list  of  the  causes  set  down  in 
this  Court  would  be  made  out,  and  they  would 
be  transferred  to  the  Lord  Chancellor  in  due 
course. 

This  is  a  very  considerate  arrangement,  and 
is  quite  in  conformity  with  the  well>kno%vii 
anxiety  of  the  Master  of  the  Rolls  to  fiilfil  his 
important  duties  in  the  best  and  most  consci- 
entious manner. 


MOOT  POINTS. 


MARRIAGI  IN  WRONG  NAMBS. 

In  the  publications  of  bands  in  1^17,  a 
woman  named  Mary  Hodgkinson  was  calleil 
White,  a  surname  entered  by  mistake  in  the 
register  of  her  baptism;  but  which  she  bad 
never  gone  by,  or  been  entitled  to.  Tlie  faUe 
name.  White,  was  given  to  the  ofliciatiDg- 
clergyman,  without  any  intention  to  mislead, 
nor  did  any  individual  having  an  interest  in 
the  marriage  appear  to  have  been  deceived  i 
and  it  was  held,  that  the  marriage  was  void. 
The  King  v.  Inhabitants  of  TiLthttf,  1  B.  & 
Ad.  190. 

From  the  circumstances  of  the  above  case. 
I  am  of  opinion,  that  /1*e  marriage  with  B, 
{ante,  page  27^)  is  void;  but  if  there  had 
been  but  a  variation  in  the  name,  or  the  addi- 
tion or  suppression  of  a  christian  name,  H 
would  perhaps  be  otherwbe. 

Studiosus. 

rrtair1ng  roads. 

Severalnartics  reside  in  a  placecalled  />.,lead« 
ing  out  of  the  hi^^h  roadi  through  which  there 
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is  DO  thoronislifare  i  E,  has  a  field  at  th^  end 
thereof.  They  all  use  the  road  with  horses,  rar* 
riages,  carts,  Sec. ;  the  several  parties  to  their 
respective  houses,  and  E,  to  his  field.  The 
road  is  now  in  a  very  ruinons  and  dauj^eroits 
stale,  and  the  parties  cannot  agree  on  the  prin- 
ciple  of  repairing  it.  It  has  hitherto,  occa- 
sionally,  heen  repaired  hy  some  of  them;  bat 
there  has  been  no  uniformity.  If  any  one  or 
two  of  the  parties  were  to  repair  the  road, 
could  they,  having  previously  given  notice  to 
the  others  using  it,  recover  their  proportion 
of  the  expences,  or  could  an  indictment  he 
sustained  against  the  parties  in  right  of  their 
occupation  ?  A.  B. 

CARRIER,  P.  278»  ante. 

If  the  goods  were  delivered  to  the  carrier  to 
be  delivered  to  B,,  the  carrier  is  liable  for 
them.  Where  a  contract  has  been  entered 
into  or  can  be  implied,  with  carriers,  an  ac- 
tion of  assumpsit  may  be  maintained  for 
such  breach.  Proof  of  contract  is  not  neces- 
sary, as  they  may  he  sued  in  an  action  on  the 
case  for  the  injnry  as  arising  e*  delicto.  Tro- 
ver  may  be  maintained  against  them,  if  by  mis- 
take, or  under  a  forged  cover,  goods  are  deli- 
vered to  a  wrong  person. 

StDD108D8. 


SELECTIONS 
FROM  CORRESPONDENCE. 


LEGAL  DISCCS8I0N  SOCIETY. 

Sir. 
I  have  much  pleasure  In  addressing  you  on 
a  subject  whirn  I  find  is  very  meritoriously 
taken  up  by  the  profession,  that  of  establish* 
ing^  a  society  for  the  '*  sole  discussion  of  legal 
subjects,'*  for  the  advancement  and  improve- 
ment of  law  students.  Its  efficacy,  I  think,  no 
one  can  deny  :  the  only  requisite  wanting,  is 
its  establishment,  and  which,  I  have  no  doubt, 
may  be  obtained  through  the  intervention  of 
your  pages.  In  my  humble  opinion,  a  more 
efficacioos  method  could  not  be  adopted  for 
iia  management,  than  the  one  suggested  by 
your  correspondent  of  last  Saturday,  entitled 
an  *'  Articled  Clerk,''  namely,  after  the  plan  of 
the  late  Sir  Samuel  Romilly.  See  p.  304,  ante* 

H.  H.  P. 


ANNUAL   CERTIFICATES. 


Sir, 


In  the  law  list,  under  the  head  of  "  certi- 
ficates," it  is  Slated, "  Persons  neglecting  to 
obtain  their  certificates  /or  a  pear  incapable 
of  practising  ;  but  they  may  be  re-admitted  on 
payment  of  the  duty  and  penalty."  It  after- 
wards says,  '*  By  the  d4th  Geo.  .3rd,  c.  144, 
certificates  for  attorneys  &c.  shall  be  annually 
taken  out  between  the  16th  of  November,  and 
iht  16th  of  December  in  each  year,  and  that 
all  such  certificates  shall  in  future  expire  on 


the  Ifith  of  November."  Has  an  attorney 
the  wMe  jfear,  mentioned  in  the  first  extract 
I  have  made,  in  which  he  may  take  out  his 
certificate  urithout  being^  re^admitieit,  or  most 
he  be  so  re-admitted,  in  case  his  certificate  has 
not  been  taken  out  between  the  15th  of  Novem* 
ber  and  the  16ib  of  December  ? 

A.  M. 

[The  certificate  taken  out  between  the  15th 
of  November  and  the  16th  of  December, 
expires  on  the  following  15th  of  November, 
and  if  not  renewed  by  the  1 5th  of  November 
in  the  next  year,  a  re-admission  becomes 
necessary.  Ed.] 

ARTICLED  CLERK  TRADINO. 

One  of  my  professional  friends,  an  articled 
clerk,  being  desirous  of  promoting  his  pros- 
pects in  life  during  the  five  years  of  his  ar- 
ticles, and  having  a  small  sum  of  ready  cash, 
desires  to  place  is  to  the  best  advantafj^e,  and 
having  met  with  a  friend  similarly  situated, 
they  agree  to  form  a  co-partnership  in  a  trade 
in  which  they  hare  a  good  connection,  and 
place  u  third  party  in  the  business  to  superin- 
tend it,  and  in  fact,  to  carry  it  on  in  his,  the 
third  party's  name,  although  in  reality  he 
would  only  be  a  servant  to  the  partners.  Nei-. 
ther  the  time  of  the  articled  clerk,  nor  that  of 
the  other  partner,  would  be  in  the  least  occu- 
pied, except  of  an  evening  for  the  perusal  of 
accounts  &c.  Now,  would  this  affect  the  ar- 
ticled clerk's  service,  and  would  he  be  entitled 
to  his  admission  ?  No  manual  labour  will  be 
required  on  his  part,  nor  will  he  in  any  way 
be  detained  from  pursuing  his  usual  profes- 
sional duties.  H.  H. 

[We  think  the  trading  proposed  would  be 
decidedly  objectionable,  and  inconsistent  with 
the  provisions  of  the  statutes  and  rules  of 
Court.  It  would  be  in  the  discretion  of  the 
Court  to  admit  the  party  or  direct  a  further 
service,  according  to  the  circumstances  of  the 
case.  We  presume  the  examiners  would  scud 
the  candidate  to  the  Court.  Ed.^ 


SUPERIOR  COURTS. 
Eor)r  Cliancrnnr. 

PRACTICE. —  PETITION  OF  REHEARING.  —  EN- 
ROLMENT.— CAVEAT. 

Although  a  caveat  will  not  suspend  the  enroU 
ment  of  a  decree  beyond  twenty-eight  days 
Jrom  delivery  of  the  docket,  unless  ii  is 
prosecuted  within  that  time  by  the  present^ 
ing  of  a  petition  of  rehearing,  yet  if  some 
of  the  parties  for  whom  the  caveat  was  ea- 
tered  present  their  petitUm  in  dui^  ^irne,  the 
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other  parties  to  it  may  present  their  peti" 
tion  afterwards :  there  is  no  limit  to  them 
until  actual  enrolment. 


This  was  a  rehearinif  of  a  decree  pro- 
nounced by  the  late  Lord  Chancellor  in  1839. 
Sir  Charles  fFetherell  and  other  counsel  were 
heard  for  sereral  days  ou  behalf  of  some  of 
the  defendants,  trustees  of  the  charity,  com- 
plainiiijr  of  the  decree. 

Mr.  Richards  was  proceeding  to  address  the 
Court  on  belialf  of  Dr.  Smith,  the  Reverends 
Mr.  Richards,  Mr.  Elsdsle,  and  Mr.  Gernon, 
defendants,  who  presented  a  separate  petition 
of  rehearinfi^  subsequently  to  the  petition  pre- 
sented by  Sir  C,  fFethereWs  clients. 

Mr.  Bethell,  on  behalf  of  the  relators,  and 
in  support  of  the  decree,  objected  to  the  right 
of  Mr.  Rjchardt's  clients  to  be  heord,  and 
moved  that  their  petition  be  taken  off  the  file 
fbr  irregularity.  It  appeared  that  a  caveat 
was  entered  against  the  enrolment  of  the  de- 
cree. The  caveat  was  subscribed  by  Messrs. 
Milne  and  Parry,  agents  for  the  respondents. 
If  Mr.  Richard^s  clients  did  not  Join  in  that 
oivent,  they  were  not  entitled  to  a  rehearing. 
The  caveat  was  regularly  followed  up  by  a 
petition  of  rehearing  \iy  Sir  C.  fFethereWs 
clients,  and  they  were  properly  entitled ;  but 
the  other  defendants,  who  did  not  join  in  that 
petition,  although  they  might  have  joined  in 
ihtCnvent,  were  not  entitled.    Although  the 


caveat  suspended  the  enrolment  as  against 
the  defendants  who  prosecuted  it  regularly, 
the  decree  was  in  effect  enrolled  as  against 
the  defendants  who  did   nut  prosecute  the 
cavtat  by  presenting  the  petition  in  due  time. 
By  the  order  of  1698,«it  is  ordered  that  whf?re 
a  caveat  is  entered  to  stay  the  signing  of  a  de- 
cree  in  order  to  its  enrolment,  such  caveat 
tfhair  be  prosrcuted  within  a  month  after  the 
docket  of  the  decree  sliall  be  left  fur  the  sig- 
nature  of  the  proper  olCcer,  otherwise  the 
caveat  shall  be  of  no  furce.    'iliat  was  the 
case  here.    A  docket  of  the  decree  had  been 
left, — some  of  the  defendants  entered  a  cavtat 
and  prosecuted  it,  but  those  defendants  did 
not  prosecute  it  until  after  the  exjiiration  of 
the  month.  Barnes  v.  fFiUonfi  and  2  Daniel's 
PrHctice.<i  But  another  objection  to  Mr.  iUch- 
nrds*s  clients  was,  that  they  have  no  interest 
in  this  decree.    i)r.  ismitli  ami  Mr.  Elsdale 
were  head  and  second  masters  when  tiie  cause 
was  heard,  but  the  former  bus  I)een  since  pro- 
moted to  another  office,  and  Mr.  Elsdale  suc- 
ceeded him.    The  names  of  the  other  two 
petitionersr,  Mr.  Richards  and  Mr.  Gernon, 
are  not  in  the  original  reconl :  they  liave  suc- 
ceeded to  the  places  of  masters,   and   have 
been  made  defendants  by  supplemental  bill, 
but  have  not  yet  ]>nt  in  answers.    Mr.  Elsdale 
alone,  of  the  four,  wou^d  be  enabled  to  be 
beard,  if  he  had  petitioned  in  time. 
^  Mr.  Richards  and  Mr.  little,  for  the  peti- 
tioaers.— It  is  open  to  all  parties  to  ask  for  a 
rehearing  of  a  decree  until  it  is  actually  cn- 

a  Beames's  Orders  (No.  309). 
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rolled.  3  Danters  Practice,  116,  and  the 
casts  there  cited.  The  drift  of  their  aryu- 
inciii  on  the  point  of  interest,  and  of  Mr. 
BetheWs  reply  on  both  points,  may  be  inferred 
from  the  following  judgment. 

The  Lord  €haneellar.-^U  appears  that  a 
caveat  against  the  inrolment  was  entered  on 
the  part  of  the  petitioners.   'J'hat  was  for  some 
time  doubtful,  but  it  was  ultimately  admitted 
in  the  course  of  the  argument  that  the  caveat 
was  to  be  considered  as  the  ctiveai  of  the  peti- 
tioners.      That  caveat  was  not  prosecuted  ia 
the  regnlar  manner,  according  to  the  order  of 
lf>98,  and  of  course  there  was  an  end  of  it. 
The  question  is,  in  what  situation  do  the  peti. 
tioners  stand  ?    Have  they  a  right  to  petition 
for  a  re  hearing  ?     1  am  of  opinion  in  this  case 
that  they  have  8nrh  right.    Therc'were  other 
parties  to  the  r«cord.    They  presented  their 
petition  for  rehearing  in  due  time,  in  conse- 
qneuce  of  which  the  decree  has  dot  been  en- 
rolled ;  and  I  apprehend  that  it  is  the  rule  of 
the  Court  that  until  the  enrolment  of  a  decree, 
any  of  the  parties  to  the  record  have  a  right  to 
petition  for  a  rehearing.    No  case  was  cited  to 
the  contrary,  except  what  was  said  to  be  an 
analogous  ease,  E^p  parte  fFright,^  a  case  wltb 
respect  to  the  staying  of  a  certificate  in  bank- 
ruptcy.   By  the  order  and  rule  and  practice  of 
the  Coifft  in  cases  of  bankruptcy,  after  the 
notice  of  the  certificate  has  been  published  in 
the  Gazette,  the  party  wishing  to  stay  the  af- 
lowanca  of  the  certificate  must  present  a  peti- 
tion within  tweniy.one  days.     In  that  case  a 
petition  had  been  pre:»entcd  within  the  t^^eiity- 
onc  days,  in  consequentpe  nf  which  the  allow- 
ance of  the  ceriifiiate  was  stayed  as  a  matter 
of  course  until  the  hearing  of  that  petition. 
After  the  twenty-one  days  ani>ther  party  pre- 
sented a  petition,  cohcriviag  that  be  had  a 
right  to  petition  at  any  time  before  the  allow- 
ance, the  allowance  being  stayeil  by  the  opera- 
tion of  the  other  petition.    The  Court  aaid. 
No:  the  rule  is  express  and  positite ;  yoo  mass 
petition  within  the  twenty-one  days.    That 
case  obviously  has  no  reference  whatever  to 
the  present  case,  because  there  is  no  limit  as 
to  the  time  within  which  the  petition  for  re- 
hearing is  to  he  presented ;  it  only  mast  he 
presented  before  the  inrolment.    There  te  no 
case,  therefore,  in  opposition  to  the  principle 
which  I  have  stated,  and  I  conceive  that  any 
party  has  a  right  lo  petition  before  the  enrol- 
ment, although  that  enrobnent  may  have  been 
stayed  by  ether  parties  petitioning  within  the 
time  under  a  caveat.    That  was  the  first  objec- 
tion which  was  urged.    The  second  objection 
was  that  none  of  these  parties  bad  a  right  lo  pe- 
tition for  they  had  no  interest.   With  respect  to 
Mr.  Richards,  it  is  clear  he  lias  an  interest  j  be 
yn%  on  the  record  at  the  time  the  decree  wm 
pronnnnced,  and  he  still  holds  the  aitaaUon  o^ 
High  Master.  There  is  an  end  therefore  of  the 
objection,  as  far  m  relates  to  Mr.  lOcbanfo. 
With    respect  to    Mr.  Elsdale,  and  also   to 
Mr.  Smith,  they  have,  I  think,  elemriy  no 
interest,  although  tbey  have  resigned  tbelr 
Situations,  and  successors  have  been  appointed. 


*  1  Glyn.  h  Jam.  352. 
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Stiil,  it  appears  on  the  record,  and  My  the 
answers,  that  they  are  entitled  to  an  allowance 
as  far  as  the  trustees  Iiave  authority  to  make 
a  retiring  allowaQce,  in  respect  of  their  past 
services.  The  i;rant  of  that  retiring  allow- 
ance depends  on  the  scheme  which  is  now 
under  consideration.  The  Master  has  a 
power  to  alter  that  scheme;  he  may  so  alter 
the  scheme  as  to  affect  their  retirioj(  allow- 
ances ;  therefore,  thev  have  clearly  an  interest. 
Mr.  Richards,  therefore,  Mr.  Smith,  and  Mr. 
Elsdale  have  an  interest.  With  respect  to  Mr. 
GernoOy  it  does  not  appear  to  me,  that  he 
ought  to  have  heen  made  a  party  to  the 
petition,  and  for  this  reason,  he  was  hrought 
htfore  the  Court  after  the  decree  was  signed, 
by  a  supplemental  bill,  or  an  original  bill 
in  the  nature  of  a  supplemental  bill.  To  that 
bill  he  has  appeared,  I'ut  ke  has  not  answered, 
and  I  belie?e,  that  until  a  party  has  answered, 
he  cannot  be  heard  witli  respect  to  an  original 
decree;  nor,  as  I  can  conceive,  can  he  be 
beard  on  a  rehearing  of  that  decree.  A  party 
who  is  brought  lefore  the  Court  after  the 
decree  by  supplemental  bill,  if  he  has  answered, 
is  entitled  to  take  a  pare  in  a  rehearing  ac- 
cording to  the  case  ot  Hill  and  Chapman^  3 
Bro.  C.  C.  391,  and  1  Yes.,  jun.  405.  In  this 
case,  Mr.  Gernon  has  not  answered,  and  a 
party  who  has  not  answered,  can,  I  conceive. 
Cake  no  part  in  a  rehearing.  It  is  an  irregu- 
larity, therefore,  in  this  petition,  that  he  has 
been  made  one  of  the  parties;  but  that  irre- 
gularity may  easily  be  obviated,  as  I  un- 
doubtedly, in  a  case  of  this  description,  shall 
give  the  party  an  opportunity  of  taking  his 
name  out  of  the  petition,  and  when  his  name 
is  taken  our,  then  the  petition  will  be  free 
from  all  irregulurlty ;  for,  I  think,  it  would 
be  a  reproach  to  the  administration  of  justice 
ill  a  case  of  this  kind,  which  my  predeceator 
stated,  was  a  case  of  vast  importance,  if  I 
prevented  parties,  who  are  interested  in  the 
decree,  from  having  au  opportunity  of  re- 
hearing that  decree,  merely  on  a  point  of  furm 
of  this  description.  I  think,  therefore,  that 
the  juftice  of  the  case  will  he,  ihat  Mr. 
Richards'  clients  should  have  an  opportunity 
of  amending  the  petition,  by  striking  out  Mr. 
Gernon's  name. 

Attorney  Genernl  v.  E'trl  of  Slam/ord,  and 
vtherg,  ai  Westminster^  January  I9th  andSlst, 
1S42. 


MoRir. 

PRACTICB. —  SOLICITOR   AND    AGENT. —  DBU- 
▼Sar  UP  OF  PAPBR8. — COSTS. 

The  Court  hamng,  upon  the  application  of  a 
MoUcitor  in  the  country,  ordered  hU  town 
agent  to  deliver  up  all  papers  in  hit  pos^ 
jecston,  belonging  to  such  solicitor,  wtthin 
a  limited  time,  and  the  papers  being  very 
voluminous : — Held,  that  the  solicitor  was 
not  entitled,  as  a  matter  of  course,  to  the 
four  day's  order,  in  consequence  of  the 
agent  not  being  prepared  to  deliver  up  all 
the  papers  by  the  time  stipulated,  due  dili- 


gence having  been  u^ed  by  him  for  tkepur^ 
pose  of  complying  with  the  terms  iff  the 
order. 
Held  also,  that  the  agent  was  not  subject  to 
costs,  for  havino  given  notice  of  motion  for 
a  four  day  order  on  the  day  appointed  for 
delivery  up  qf  the  papers,  and  not  proceed* 
ing  with  tt  in  consequence  of  the  papers  be^ 
ing  subsequently  given  up. 

On  the  4th  of  August  last,  an  order  iras 
made,  on  the  petition  of  Mr.  Jaroos  f-f  osband, 
a  solicitor  resident  in  the  country,  by  which  his 
London  agent,  Mr.  George  Smith,  the  respon- 
dent, was  ordered  on  payment  into  Court  by 
Husband,  of  1000/.,  and  his  delivering  to 
Smith  a  certain  mortgage  deed,  to  deliver  up 
all  deeds,  papers,  and  writings  in  his  posses- 
sion or  power,  belonging  to  Husband ;  and  the 
time  stipulated  for  Smith's  performance  of  the 
order  was  the  37th  of  November.  Smith  in 
consequence  proceeded  without  delay  to  put 
all  the  papers  together,  and  to  make  the  neces* 
aary  schedules  of  them,  but  oiving  to  their 
great  namber  he  was  only  prepared  with  the 
common  law  papers  by  the  time  stipulated, 
which  he  delivered  up ;  and  these  being  gone 
through,  it  was  arranged  l>etween  the  parties 
that.tbe  remainder  of  the  papers,  which  related 
principally  to  Chancery  proceedings  should  be 
delivered  on  the  6th  of  December.  Husband, 
however,  having  complied  with  his  part  of  the 
order,  proceeds  to  put  himself  in  a  situation 
for  obtaining  an  attachment  against  Smith,  if 
necessary,  and  accordingly  on  the  27th  of 
November,  the  day  limited  by  the  order  for 
Smith's  handing  over  the  papers,  gave  notice 
of  motion  for  the  usual  four  day  order,  but  on 
the  6th  of  December,  the  remainder  of  the  pa- 
pers were  delivered  up.  Smith  then  insisted 
upon  having  the  motion  of  which  Husband 
had  given  him  notice  brought  on,  in  order  thai 
he  might  have  the  costs  of  it,  on  the  ground  of 
its  being  wholly  unnecessary, 

Pemberton,  in  support  of  the  motion,  after 
stating  the  al>ove  tacts,  contended  that  the 
order  not  having  been  complied  with  by  Smith, 
the  petitioner  was  justified  in  preparing  him* 
self  for  applying  for  an  attachment,  in  case  it 
should  be  required ;  and  that  the  motion  was 
therefore  well  founded. 

h'indersiey,  contrb,  urged  that  the  conduct 
of  Husband  had  been  most  vexatious  andop- 
presbive.  and  that  Smith  was  therefore  entitled 
to  the  coats  of  the  motion.  The  order,  although 
made  on  the  4th  of  Angust  was  not  served  till 
the  20th  of  November,  but,  notwithstanding, 
Mr.  Smith  was  not  bound  to  take  any  notice 
of  it  till  the  service ;  he,  immediately  on  its 
being  pronounced,  proceeded  to  take  the  ne- 
cessary steps  for  complying  with  its  directions, 
and  he  and  his  clerks  had  been  engaged  the 
whole  of  the  vacation  in  collecting  and  sorting 
the  various  papers  belonging  to  tne  petitioner, 
and  making  proper  schedules  of  them ;  and 
had  he  not  used  the  greatest  diligence  it  would 
have  been  impossible  for  him  to  have  been 
ready  to  deliver  up  the  papers  even  by  the 
time  he  did. 

The  Master  of  the  R^lls  said,  that  he  knew 
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(^tte  enoiijjrii  af  t)ie  relation  between  the  par- 
tiei  lo  he  8(tti8fieil  that  ft  must  hare  been  a 
very  laborious  task  to  make  out  the  schedules 
necessary  for  complying  with  (he  terms  of  the 
order  of  the  4th  of  Au^^ust.  Mr.  Smith  had 
acted  quite  in  accordance  with  his  duty,  in 
commencing  to  prepare  those  schedules  im- 
mediately after  the  order  was  ptonounced, 
and  if  he  hud  not  done  so  he  would  not  have 
been  in  a  situation  to  deliver  up  the  papers 
even  now.  Accordinj^  to  the  teruia  of  the  or- 
der, the  papers  were  lobe  delivered  up  on  the 
27th  of  November ;  and  before  that  time  ar- 
rived, Mr.  Husband  took  the  necessary  steps 
for  beinj(  prepared  to  enforce  the  order,  which 
be  was  perfectly  justified  in  doinir.  His  lord- 
ship added,  be  did  not  say  that  Mr.  Smith  did 
not  do  all  that  could  be  required  of  him,  but 
there  was  sutficient  motive  for  Mr.  Husband 
to  take  the  steps  he  did.  It  was  said,  that  Mr. 
Husband  bad  acted  vexattously,  but  all  that  he 
bad  done  was  to  fi^ive  notice  of  motion  for  the 
four  day  order,  and  as  the  papers  had  not  been 
delivered  up  by  the  time  appointed,  it  was  not 
unreasonable  for  him  to  say  that  he  would 
place  himself  in  tlie  most  advantageous  posi- 
tion. HU  lordship  said,  that  hud  the  motion 
been  made,  he  should  not  hiive  (rranted  the  or- 
der, but  should  probably  have  allowed  ten  days 
or  a  fortnight.  As  to  the  other  circumstances 
that  had  been  referred  to,  although  it  appeared 
that  Mr.  Smith  had  done  every  thing  in  his 
power  to  comply  with  the  directions  of  the 
order,  yet  many  of  these  circumstances  had 
reference,  to  dates  subsequently  to  the  day  ap- 
pointed for  delivering  up  the  papers;  and 
therefore  as  no  costs  had  been  asked  by  the 
notice  of  motion,  uo  costs  should  be  given  on 
either  side. 

Ks  parte  Hu9band^  re  George  Smithy  Jan. 
27th»  1842. 

^itt  C|)«nrellor  of  ^ifilantr. 

rRACTlCE. — CONSTRUCTION     OF      TBB     12tH 

ordkh  op   1828. — of  thb   15th  and  16 

ORDERS     OF     1833,     AND     OF     THB     14tU 
ORDER   OF    1837. 

.  Where  on  order  has  been  made  by  tmetakefor 
a  reference  to  the  wrong  master,  to  deter- 
mine as  to  exceptions  taken  to  an  answer 
for  scandal  and  impertinence,  it  is  a  matter 
of  course  to  order  the  rrference  to  be  made 
to  the  proper  master,  and  therefore  such 
motion  need  not  be  made  before  the  judge 
marked  on  the  bill. 
The  circumstance  of  such  reference  having 
been  proceeded  with  brfore  the  vacation 
master,  instead  of  before  the  master  in 
rotation,  will  not  prevent  the  Court  from 
rectifying  the  error,  and  referring  the 
matter  to  the  master  in  rotation  j  not' 
withstanding  the  time  mag  have  expired 
within  which,  according  to  the  \2t harder 
of  1828,  the  order  of  reference  would  be 
considered  as  abandoned. 

This  was  a  motion  of  a  special  nature,  and 
the  circumstances  under  which  it  was  brought 
before  the  Court  were  the  following : — 


The  bin  was  filed  ih  Jdly  last,  and  on  the 
1 3th  of  September,  the  defendant  (his  time 
for  answering  having  expired)  obtained   tlie 
usual  certiBcate  of  the  bill  having  been  filed, 
and  got  it  indorsed  by  the  d*  rk  at  the  public 
oiEce,  appointing  Mr.  Lynch  as  the  master 
in   rotation  to   %«hom   the  cause   was  to  be 
referred.     On  the  same  day,  the  defendant 
obtained  a  warrant  from  Master  Farrer,  the 
vacation  master,  for  time  to  answer,  which 
was  subsequently  attended  by  the  solicitor^! 
for  both  parties.    The  answer  was   filed  on 
the  4th  of  Novemlipr,  on  the  11th  of  January 
exceptions  were  filed   to  it   by  the  plaintiff 
for  scandal  and  impertinence,'  aud   on   the 
14th  of  January  sn  order  was  made  for  refer* 
ring  the  exceptions  to  the  master  in  rotation. 
On  the  15th  of  January,   the  clerk  at  the 
public  office  indorsed   the  usual  certificate, 
as  if  no  previous  reference  had  been  made, 
by  which  Master  Farrer  was  appointed,    llie 
parties  faccord  ugly  attended  l>efore  Master 
Farrer  on  the  19th  and  25th  of  January,  and 
proceeded  with  the  reference,  when  three  of 
the  exceptions  were  discussed,  two  of  which 
were  allowed,  and  one  disallowed;  but,  on 
the  28th  of  January,  the  defendant's  aulicitor, 
having,  as  was  alleged  by   his  counsel,  then 
for  the  first  time  discovered  that  the  proceed- 
ings  had  been    before   the    wrung   Master, 
objected   to  going  further,  whereupon    the 
plaintiff  gave  the  present  noti(*e  of  motion^ 
the  terms  of  which  were,  that  the  reference 
directed  by  the  order  of  the  14th  of  January* 
to  the  master  in  rotation  might  be  ordered 
to  be  proceeded  with  before  .Master  Farrer, 
and  that  he  might  proceed  with  the  same  iu 
all  respects,  with  regard  to  the  taxation  uf 
costs  &c.,  as  if  he  were  the  Master  in  rota- 
tion  to  whom  the  same  had  been  directed 
to  be  made ;  and  that  he  might  be  at  liberty  to 
certify  a  further  time,  if  necessary,  for  the 
purpose  of  making  his   report ;  or   that    it 
might  be  referred  to  Master  Lynch,  the  Mas- 
ter in  rotation  to  whom  the  cause  stood  le- 
ferred,  to    proceed    with    the    said    excep-> 
tions ;  and  that  in  taxing  the  costs  of  such 
reference,    and    consequent    thereon,    such 
last  named  Master  should  be  at  liberty  to  tax 
the  costs  of  the  proceedings  already  had  before 
Master  Farrer,  and  direct  the  same  to  be  paid 
in  the  same  manner  as  the  coats  of  the  refer- 
ence.   The  cause  was  marked  for  hearing  be- 
fore the  Master  of  the  Rolls. 

Stuart,  for  the  plaintiff,  contended,  that  as 
the  defendant  had  acquiesced  in  the  proceed- 
ings before  Master  Farrer^  he  had  waived  any 
right  that  he  might  otherwise  have  had  to 
object,  and  that  the  second  order  by  which 
Master  Farrer  was  named  the  Master  in  rotsu 
tion,  having  been  acted  upon,  the  proceediags 
were  rightlv  taken  before  him. 

fFakefUtd  and  J  timet  Parker,  centrh,  insisted 
that  the  whole  proceedings  before  Master 
Farrer  were  bad,  and  that  as  the  time  bad 
expired,  within  which,  according  to  the 
twelfth  order  of  1828,  the  Master  should  have 
made  his  report,  and  Master  Farrer  having 
no  power  to  extend  the  time,  the  ext epiions 
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must  fall  to  the  ground.  In  the  first  place, 
Master  Parrcr^ad  no  jurisdiction  to  proceed, 
and  in  the  next  place,  the  time  havingj  expired 
within  which  the  order  was  lo  be  considered  as 
abandoned,  the  same  could  uot  be  prosecuted 
before  Master  Lynch. 

The  rice  Chancellor  said,  it  was  clear  thai 
the  reference  ou|?lit  lo  have  been  proceeded 
with  l>efore  Master  I^ynch,  bnt  as  what  had 
been  done  was  done  l»y  mistake^  there  couhl 
be  no  waiver  on  either  bide.    With  regard  to 
the  first  part  of  the  notice  of  motion,  as  he 
bdd  no  power  to  alter  or  vary  the  order  made 
by  the  Master  of  the  Rolls,  in  pursuance  of 
which  Master  Farrer  had  proceeded,  he  could 
not  grant  that  part  of  the  motion.    It  was 
then  asked,  that    it  should  be  referred  to 
Master  Lynch  to  look  into  the  exceptions, 
and  although  it  had  been  urged  on  the  part  of 
the  defendant,  that  the  exceptions  ought  not 
to  have  been  filed,  still  the  Court  could  not, 
where  the  exceptions  had  been  signed    by 
counsel,  lake  upon  itself  to  say  that  it  was 
not  a  case  for  exceptions.    As  therefore,  the 
six  <1  ays  had  elapsed  within  which  the  order 
sliould  be   made    for  the  reference    to  the 
Master  according  to. the  11th  order  of  1828, 
the  order  required  for  referring  the  excep- 
tions to  Master  Lynch  was  an  order  of  course, 
altlioitgh  rendered    special   by  the   circum- 
stances iliat  had  occurred.  As  to  the  third  part 
of  the  notice  of  motion,  if  ihe  parties  did  not 
consent,  be  should   then  sunply   make  the 
order  asked  for  by  the  second  part,  and  as 
the   whole  proceedings  had  evidently  taken 
place  under  a  mistake,  he  should  make  it 
without  costs. 
Crow  V.  Ctflombine,  Feb.  8lh,  1B42. 


[Before  the  four  Judges.] 

DILL  OF  ■XCHANOB.— TRl'ST. 

Certain  hills  of  excJumge  appeared  to  be  reau^ 
larly  indorsed  in  the  name  of  S.  M.     ne 
business  he  had  formerly  carried  on  had 
been  assigned  to  trustees,  but  for  some  time 
he  was  permitted  to  interfere  in  its  manage- 
ment, tmd  in  the  course  of  doing  so,  to  in- 
dorse bias  required  for  the  busmess.     This 
trust  business  was  carried  on  in  his  name. 
He  at  the  same  time  carried  on  another 
business  on  his  own  private  account :  Held, 
that  the  bias  being  primft  facie  duly  indorsed, 
the  burden  of  showing  that  they  were  in- 
dorsed for  the  purposes  of  S.  M,'s private 
business,  and  not  for  that  of  the  trust,  lay 
on  the  defendants,  the  trustees  appointed  by 
the  creditors. 
Assumpsit  by  the  indorsee  asTHinst  the  in- 
dorsers  of  bills  of  exchange.  The  bills  were  al- 
leged to  have  been  drawn  upon  »nd  acceptetl 
by  different  persons,  and  to  have  been  indorsed 
by  the  defendants,  trading  under  the  firm  of 
Samuel  Maine  &  Co.,  to  the  plaintiff.     The 
defendants  pleaded  that  they  had  not  bad  due 
notice  of  the  nonpaymeat  of  lite  bills,  and  on 


the  pleas  to  that  effect,  a  special  ? erdict  was 
taken,  and  the  judgment  of  the  Court  was  last 
term  given  fur  the  defendants.  Pleas  had  also 
been  put  upon  the  record,  denying  the  indorse- 
ment of  the  bills  by  the  defendants,  and  on 
those  pleas  evidence  was  adduced  to  shew  that 
the  creditor  of  Samuel  Maine  had  constituted 
the  defendants  trustees  and  managers  of  his 
estate  and  effects;. that  liie  business  carried 
on  by  the  trustees  continued  in  his  niime,  and 
that  Maine  had  afterwards,  while  permitted  to 
act  in  the  ^  management  of  the  trust  buaioess, 
indorsed  bills  in  that  business  aa  well  as  in  a 
private  business  carried  on  by  himself  and  for 
his  own  private  account.  The  question  as  to 
the  effect  of  this  habit  of  dealing  ivith  regard 
to  the  estate  placed  under  the  admimstralion 
of  the  trustees,  wua  argued  at  the  same  time 
with  that  uyfin  the  sutficiency  of  the  notice, 
and  the  Court  took  time,  to  consider  it. 

Lord  Denmun  now  delivered  the  judgment 
of  the  Court.    He  said,  *' Wegaveiudgment 
in  this  case  last  term,  so  far  as  the  right  to  re- 
cover was  affected  by  the  question  of  the  suf- 
ficiency of  the  notice  of  dishonour,  and  we  then 
stated  our  opinion  that  there  bad  not  lieen 
sufficient  notice  of  the  dishonour  of  the  biys 
of  exchange,  which  fact  turned  the  balance  of 
account  in  favour  of  the  defendants,  and  there- 
fore entitled  them  to  judgment.    But  for  the 
purpose  of  settling  the  right  to  costs,  it  is  ne- 
cessary  that  we  should  give  a  further  opinion, 
and  determine  whether  the  defendant  is  bound 
by  the  indorsement  on  the  bills,    'i  he  defen- 
danU,  it  appear;,  were  trostees  for  the  business 
of  one  Samuel  Maine.    Their  indorsements  of 
his  bills  were  necessary  for  the  purpose  of 
carrying  on  the  bu^ness  of  that  person.  Pnn,i 
facie  the  indorsements  on  these  bills  were 
theirs,  and  thus  they  appeared  to  be  bound  to 
the  indorsees.    But  it  further  appeared  that 
Maine,  besides  the  business  carried  on  by  the 
trustees,  hail  carried  on  a  business  of  his  own 
and  in  his  own  name,  and  it  was  therefore 
contended  on  behalf  of  the  defendants,  that 
the  burden  of  proving  that  the  indorsements 
were  actually  made  by  the  defendants  or  for 
the  purposes  of  the  trust  business,  and  chat  the 
indorsements  had  not  been  made  by  Maine  in 
his  separate  business,  was  thrown  upon  the 
plaintiff.    It  was  shewn  that  for  several  years* 
bills  used  for  the  trust  business,  had  been  in- 
dorsed by  Maine,  and  that  they  had  not  been 
exclusively  indorsed  by  the  trustees  tiil  after 
he  had  ceased  to  interefere  in  the  business, 
which  was  afterwards  taken  under  the  exclu- 
sive management  of  the  trustees.    Prim^/aeie^ 
therefore,  we  think  that  the  burden  of  showing 
that  the  indorsement  was  made  by  Maine  for 
his  own  private  account,  and  not  by  the  trus- 
tees for  the  purposes  of  the  trust,  was  thrown 
upon  the  defendanu ;  and  as  that  was  not  done, 
the  plaintiff  on  that  question  of  fact,  was  en- 
titled to  judgment. 

Furzj  V.  Sharteood  and  others,  H.T.\Si2. 
Q.  B.  F.  J. 
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Attceit'il  mmu/i  Practf  rt  Caurt. 

KBW  TRIAL. — LACHES. — DISCHARGING   RULE. 
— INTERPLEADER. 

A  new  trial  having  been  moped  for,  the  rule 
was  made  absolute  on  payment  of  costs. 
These,  however,  were  not  paid  wUMn  a  rea- 
sonable time,  and  the  Court  discharged  the 
rule  for  a  new  trial,  by  a  rule  absolute  in 
the  first  instance. 

A  rule  was  obtained  in  this  case  under  the 
Interpleader  Act ;  and  the  Court  directed  an 
ksue  to  be  tried  for  the  purpose  of  litigating- 
the  right  of  the  parties.  It  was  tried,  and  a: 
verdict  found  for  the  piaintiflf.  On  applica- 
tion afterwards,  the  Court  set  aside  that  rerdict, 
SAd  directed  one  to  be  entered  for  the  defen- 
dant.  It  was  then,  however,  at  the  instance 
of  the  plaintiff,  made  part  of  that  rule  that  the 
plain liff  should  be  at  lil>erty  to  have  a  new 
Irittl  on  pajFioent  of  costs.  Subsequently  se- 
veral applications  were  made  to  him  for  these 
costs,  l>ut  without  sueces?. 

Byles  now  moved  tliut  the  rule  so  obtained 
should  be  discharged.  The  question  was, 
whether  the  noncompliance  with  the  condition 
of  paying  the  costs  aid  not  discharge  the  rule 
at  once  without  any  appliciSion.  At  any  rate, 
the  defeftdant  was  entitled  to  have  a  rule  to 
diieliarge  l&e  plaintiff  ^s  rule,  atmulute  in  the 
first  instnnci». 

Patteson,  J.<^  think  you  may  take  a  rule 
absolute  in  the  first  iniit»nce  to  discharge  the 
plaintiff's  rule.  Should  the  plnintiff  be  desi- 
rous of  chanifing  that  rule,  he  may  do  so  by 
i^n  application  for  tbi*t  pHrpns<*. 

Riiie  accordingly. — Champion  v,  Griffiths, 
H.T.  184-2.    Q.  B.  P.C. 


PLEADING. — TROVER. — NOT  P0SBB8SBD«— 
COSTS.^LIBM. 

Under  the  plea  of  '*  never  possessed  "  in  an  ac- 
tion of  trover,  the  defendant  may  set  up  ^  Hen 
on  the  goods  in  question,  in  respect  to  a  claim 
qf  toll,  and  therefore  the  plaintiff  is  entitled 
to  costs  of  eviaence  prepared  to  meet  the 
cl(Um,  although  the  drfendant  declines  to 
raise  that  question. 
This  was  an  action  of  trover  for  certain 
aarkt  of  corn  seized  by  the  defendtint,  under  a 
claim  to  toll,  under  these  circumstances.    It 
was  contended  that  oil  persons  landing  their 
goods  at  a  certain  wharf  were  bound  to  pay  a 
certain  toll  in  respect  of  such  landing,  and  that 
Mh  was  not  paid,  the  defendant,  who  was  the 
proprietor  of  that  wharf,  had  a  right  to  seize 
them  until  the  toll  was  paid.    The  goods  in 
question  were  accordingly  seized  in  exercise 
of  that  right,  and  this  action  u  as  brought  ac- 
Qordingly.    The  defendant  pleaded,  first,  not 
guilty;  secondly,  not  possessed.    The  defen- 
dant, at  the  trial,  did  not  rsise  the  question  as 
to  the  right  to  toll  uoder  the  second  plea,  and 
thd  plaintiff  had  a  vcrdfct.    On  taxation,  the 
Master  allowed  the  plaintiff  the  costs  of  an 
office  copy  of  a  judgment  between  the  parties 
in  the  cause,  in  which  the  right  of  the  plaintiff 
to  be  exempted  from' the  payment  of  tolls,  as 
being  ao  inhabitant  of  the  township  of  ShiUiug- 


worth,  had  come  in  noestion.  It  was  contended 
before  that  officer,  that  the  costs  in  question 
could  not  be  allowed,  as  the  plaintiff's  exemp- 
tion  from  that  toll  could  not  have  been  liti- 
gated on  the  form  of  pleading  on  the  record. 
Being  allowed, 

V.  Lee  obtained  a  rule  nisi  for  reviewing  the 
Master's  taxation. 

Gray  shewed  cause,  and  contended  that  un- 
der the  plea  of  not  possessed,  it  was  perfectly 
competent  for  the  defendant  to  raise  the  (]uea- 
tion  as  to  the  right  of  tolL  If  so,  the  plaintiff 
was  entitled  to  be  prepared  with  eridence  to 
meet  that  claim  by  a  record  between  former  par- 
ties, but  privies  to  the  presentparties,  in  which 
the  exemption  of  the  plaintiff'^was  shewn. 

V.  Lee  supported  the  rule. 

Wightman,  J.,  thought  that  under  the  plea 
of  not  possessed,  it  was  perfectly  clear  that 
the  elite  to  the  toll  might  have  been  brought 
into  dispute,  and  therefore  the  plaintiff  had  a 
right  to  be  prepared  with  the  evidence  allowed 
on  taxation  to  meet  this  claim.  The  rule 
must  therefore  be  discharged,  with  costs. 

Rule  discharged  with  costs. — Webb  v.  THpp, 
H.  T.  1842.    Q.  B.  P.  C. 

Common  piraif. 

KOTICB  OF  DISHONOUR  OF  A  BfLL  OF 
BXCBANOB. 

Where  the  notice  of  dishonour  of  a  bill  of 
emehanae  in  an  action  by  an  indorsee  against 
the  indorser,  describes  the  drawer  emd  uc- 
oeptor  as  such.  His  no  objection  to  the  no- 
tiee  that  it  does  not  meeify  the  drfendant 
to  be  the  indorser  of  the  bm. 

This  was  an  action  by  an  indorsee  against 
the  indorser  of  a  bill  of  exchange,  to  which 
the  defendant  pleaded,  no  notice  of  dishononr. 
The  cause  was  tried  before  Coltman,  J.,  at  the 
sittings  in  H.  T.  1M2,  when  a  notice  was 
proved  in  the  following  terms :  '*  I  beg  to  in- 
form you  that  thn  bill  of  exchange  for  350/., 
drawn  by  J.  Nepeao  on  H.  Moore,  and  Ac- 
cepted by.  him,  was  yesterday  dulv  presented 
for  payment,  and  was  disbonourea,  and  now 
lies  unpaid,  with  \s.  Gd.  notage,  at  this  bank  ; 
and  I  have  to  request  your  immediate  atten- 
tion to  the  same."  The  notice  was  signed  br 
J.  Pollard,  manager  of  the  London  Joint  Stock 
Bank,  and  was  addressed,  to  the  defendant. 
An  objection  was  made  to  the  notice  thai  it 
did  not  describe  the defendanta«  being  a  party 
to  the  bill,  or  as  having  any  connection  with  it, 
but  the  learned  judge  over-ruled  the  objection, 
and  a  verdict  was  found  for  the  plaintiff. 

Mr.  Seijt.  Chamnell  now  moved  for  a  new 
trial  on  the  same  ground,  that  the  defendant 
was  not  described  as  the  indorser  in  the  notice, 
and  cited  Shelton  v.  Braithwaite,  7  M.  &  \V. 
436. 

Tindal,  C.  J. — The  defendant  must  have 
known  that  he  was  intended  to  he  charged  as 
indorser.  The  notice  is  addressed  to  him,  the 
other  parties  to  the  instrument  are  described, 
and  the  only  position  in  which  he  could  stand 
is  that  of  indorser. 

Rule  refused.— P*e§)s  v;  KeUy,  H.  T.  1842: 
C.  P. 
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AMENDUKirr  OF  0BCLARAT1ON. 

Tkededaration  sta$0d  that  the  plaintiff  had 
employed  the  defendant  to  lay  out  a  sum  of 
9421,  in  a  gooemment  "  annuity,**  for  his 
Ufe,  and  alleyed  as  a  breach  that  he  had 
laid  out  the  money  in  a  private  company  .* 
the  pkdnt^t  at  the  trials  proved  an  em* 
ployment  of  the  defendant  to  lay  out  the 
money  in  a  government  "  security  :**  Held, 
that  it  was  an  amendable  error  toithin  the 
3^4  W.  4,  c.  42,  s.  23. 

The  declaration  stated  that  the  plain tiflf^  at 
the  request  of  the  defendant,  had  employed 
the  dcfeodftDt  to  lay  out  a  kn^fe  sum  of  mmiev, 
to  wU,  the  •nm  of  D42/.,  in  the  purchate  of  a 
government  annuity  ;  and  that  the  defendant 
had  promised  the  plaintiff  to  \Uy  out  and  in- 
fest she  saiil  sum  for  him  in  «  frovermnent  an- 
unity,  for  the  term  of  the  plaintiff's  tife»  and 
not  otbenvise ;  yet  the  said  defendant,  not  re- 
f^rdtiii;  his  said  promise,  hid  out  and  invested 
the  said  money  in  the  pnrchase  of  an  annuity 
in  the  Royal  Uui<»n  Life  Annuity  Office. 
Plea«,  non  assumpsit;  and  secondly,  that  the 
defendant  did  not  receive  the  monev  for  the 
pnrpose  allejred  in  the  declarati>)n.  t'lie  cause 
uras  tried  before  Coltman,  J.,  at  the  sittings  in 
the  present  term,  when  the  plaintiff  failed  to 
>  prove  the  ai^reement  which  was  specifically  aU 
lei^ed  in  the  declaration ;  but  his  attorney  was 
called,  who  stated  that  in  a  conversatii>n  which 
he  had  had  with  the  defendant,  he  (the  at> 
torney)  bad  told  him  that  it  was  a  serious 
aMr,  jfor  that  he  had  received  the  mon/y  for  s 
partieolar  purpose,  and  yet  that  he  had  laid  it 
out  in  the  concern  in  question ;  and  a  letter 
»as  also  put  in,  written  by  the  defendant  to  the 
plaSstHT,  in  which  the  former  spoke  of  his 
aijrreement  to  lay  the  money  out  in  a  "  pfovem- 
meal  securiiy.''  The  plaintiff  thereupon  ap« 
plied  for  leave  to  amend  the  declaration  by 
substitnting  the  word  "  security  "  for  annuity, 
which  amendment  was  permitted,  leave  heins( 
rwtrvfd  to  the  defendant  to  move  to  enter  a 
nonsnit. 

Mr.  Serjt.  Bompas  now  moved  accordingly, 
and  contended  that  the  amendment  was  not 
one  within  the  meanintr  of  the  3  &  4  W.  4. 
e.  42,  s.  23,  and  that  the  defendant  having; 
pleaded  that  he  did  not  receive  the  money  for 
the  specific  purpose  alleged,  the  plaintiff  ou;;ht 
not  to  have  been  permitted  to  amend. 

TMal,  C.  J. — i1ie  question  is,  whether  thi^ 
was  an  amendment  material  to  the  merits  of 
the  case,  or  of  the  defence  Intended  to  be  set 
up  by  the  defendant.  I  cannot  conceive  how 
it  could  be  so  material,  because  if  the  plea  put 
on  the  record  were  an  honest  plea,  it  would 
equally  a]t|)ly  to  the  allegation  that  the  money 
was  given  for  the  purpose  of  being  invested  in 
a  government  annuity  or  security.  The  real 
-question  upon- that  plea  was,  whether  the  money 
was  to  be  laid  out  with  the  government  or  a 
private  company,  and  I  cannot  imagine  how 
the  defendant  could  be  prejudiced  by  what  has 
'been  done. 

Mmde,  J. — This  is  one  of  those  simple  and 
•sliort  amendments,  which,  not  affecting  the 


merits  of  the  case,  appear  to  jue  to  fall  pecu- 
liarly within  the  mpaniu;:  of  the  act. 

Rule  refused.— GMr/orc/  v,  Daley,  H.  T.  1842. 
C.  P. 


PARLIAMENTARY  INTELLiaENGK 
RELATING  TO  THE  LAW. 


V^auHt  at  Eorlrir. 
The  following  Bills  have  been  lirought  in. 
For  regulating  Buildings  in  Large  Towns. 

Lord  Normanby. 
For  the  Improvement  of  certain  Boroughs.    ' 

Lord  Norman liy. 

For  enabling  Ecclesiastica]  Corporations  to 

grant  Leases.  The  Bishop  of  London. 

For  enabling  Incttmbents  of  Benefices  to  grant 

Leases.  The  Bishop  of  London. 

To  amend  the  laws  relating  to  Loan  Societies. 

Botifrof  Commonif. 

PRirATB  BILLS. 

The  following  are  the  further  Resolutions 
of  the  House  on  this  subject : — 

^  1 .  Resolved,  that  with  respect  ^o  aU  peti- 
tions for  private  bills  presented  in  the  present 
session,  which  proceed  from  the  same  parties, 
or  some  of  them,  ami  which  are  Sul»suintiaVy 
for  the  same  object^  as  wer.e  sought  by  .any 
bills  which  had  passed  the  second  reading  in 
the  last  session  of  the  last  parliament,  and 
were  pending  at  the  dissolution  of  that  par- 
liament, a  compliance  with  the  requisite  stand- 
ing orders  preparatory  to  the  introdttctaon  of 
such  bills  in  that  session,  be  deemed*  a  suffi- 
cient compliancy  with  the  standing  orders  of 
this  house,  so  as  to  authorize  the  introduction 
of  such  bills  in  the  present  session,  provided 
it  shall  be  proved,  that  notices  of  the  intended 
application  to  introduce  such  bills  shall  have 
been  given  in  the  London,  Edinburgh,  or 
Dublin  Gazette,  as  the  case  may  be,  and  io 
«ome  newspaper  of  the  county  or  districts  to 
which  such  bills  relate  rfspeciively,  in  the 
months  of  October  or  Novemher  last. 

2.  RcMolved,  That  with  respect  to  such 
pcUtions  the  minutes  of  the  proceedings  of,  or 
the  minutes  of  evidence  taken  by,  tho  com- 
mittee on  petitions  for  private  bills  in  the  last 
session  of  the  last  parliatnent,  be  taken  by 
the  committee  on  petith^ns  for  private  bills  in 
the  present  session,  as  evidence  of  the  com- 
pliunce  with  the  said  standing  orders :  but, 
such  committee  may  call  for  further  evidence', 
if  in  any  case  they  may  deem  it  necessary. 

3.  Heiohetf,  That  the  committee  upon  any 
private  hill  do  examine,  in  the  firiit  place, 
whether  the  said  bill  be  for  the  same  purpose 
as  any  bill  which  was  presented  in  the  laS 
session  of  the  last  parliament,  and  contain  the 
same  clauses  and  provisions  as  were  contained 
iu  such  former  bill  in  the  last  stage  of  iM 
proceeding,  and,  whereupon  any  proceedr 
mgs  were  pending  on  the  dissolution  of  the 
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last  parliament ;  and»  In  snch  case,  that  all 
iiiiiiutes  of  evidence,  tof^ether  witli  any  docu- 
ments therein  referred  to,  which  were  takeq 
before  the  former  committee  on  inch  bill,  be 
received  in  evidence  of  the  allegatioiu  therein 
contained. 

4.  Retoloed,  That,  to  enable  the  parties 
promoting  any  such  bill  to  avail  tbemselvea  of 
the  last  mentioned  resolution,  they  shall,  after 
the  introduction  of  such  bill,  and  previously 
to  the  second  reading  thereof,  give  a  notice, 
once  in  the  London,  Edinburgh,  or  Dublin 
Gazette,  as  the  case  may  be,  and  once  in 
some  newi»)aper  usually  circulated  in  the 
district  or  districts  to  which  the  bill  specially 
relates,  that  it  is  their  intention  to  proceed 
with  the  bill,  and  to  avail  themselves  of  the 
above  resolution ;  and  that  the  committee  on 
the  bill  do  examine  how  for  snch  resolution 
has  been  complied  with,  and  do  report  the 
house  on  the  report  of  the  bill. 

14lh  February,  1842« 

The  following  Bills  have  been  brought  in : — 
For  Registering  Copyrights  and  Assignments, 
and  better  securing  the  property  therein. 

Mr.  Godson. 

[For  second  reading.  See  the  Bill,  p.  309, 
attte,"^ 

To  allow  Writs  of  Error  on  Mandamus. 

The  Attorney  General. 
To  alter  the  Law  as  to   Double  Costs,   and 
other  matters.  The  Attorney  General. 

Noiicfto/Bilit:^ 
To  regulate  the  Sale  of  Parish  Propertv. 

Sir  E.  KiiatchbuU. 

For  the  more  effectual  inspection  of  Houses, 

lleensed  at  Quarter  Sessions  for  ihe  Insane. 

Lord  G.  Somerset. 

Biil  pas»ed: — 

To  amend  the  Laws  relating  to  Loan  Societies. 


COURTS  SELECTED  BY  EQUITY 
QUEEN'S  COUNi>EL. 

The  last  twelve  Queen's  Counsel  at  the  Chan- 
cery Bar  hftve  not  all  yet  filed  off  into  separate 
Courts.  Some  practise  before  the  five  Courts, 
and  some  before  the  Lord  Chancellor  and  the 
three  Vice  Chancellors.  Mr.  h'oe,  Mr.  Lowndes, 
and  Mr.  fFtdker,  have  selected  the  Lord  Chan- 
cellor and  the  Vice  Chancellor  of  England ;  and 
Mr.  Russell,  and  Mr.  fFigram,  the  Courts  of 
the  Lord  Chancellor  and  Vice  Chancellor 
Knight  Bruce. 

Some  of  the  gentlemen  previously  promoted 
to  silk  gowns,  are  not  quite  settled,  and 
amongst  so  many,  it  is  difficult  to  make  a  posi- 
tive arrangement.     The  main  point  will  be 


that  the  favourite  leaders  should  confine  them, 
selves  to  one  Court,  as  Mr.  Pemberlon  does^ 
and  as  did  Mr.  Knighi  Bruce. 


ATTENDANCE  OF  THE  QUEEN'S 
BENCH  MASTERS. 


The  following  notice  hai  been  placed  np  b 
the  Master's  Office : 

The  masters  will  attend  four  days  a  we«k, 
after  Saturday  the  19thinsUnt,  viz. :  nesdays, 
fFednesdaySy  Thundays,  and  Fridays,  and  one 
master  will  be  in  attendance  at  one  o'clock,  oq 
each  of  the  other  days. 

THE  EDITOR'S  LETTER  BOX. 

We  think  that  the  gentleman  who  hat  served 
his  time,  and  been  admitted  as  a  Proctor,  most, 
in  order  to  be  called  to  the  bar,  keep  twelve 
terms.  He  clearly  cannot  practise  as  a  proc- 
tor and  a  barrister  at  the  same  time. 

W.  M.  will  probably  percieve  that  his  con- 
municatiun  has  been  anticipated  at  p.  5^. 

If  a  correspondent  at  Wolverfaampton  will 
send  us  the  communication  he  proposes,  it 
shall  be  considered,  and,  if  approved,  will  be 
inserted  without  any  expence  to  him. 

•'  A  Solicitor,"  referring  to  the  following 
paragraph  at  p,  224,  deubcs  its  accuracy  >- 
"  The  regulations  made  by  the  Benchers  of  the 
Middle  Temple,  in  February,  1835.  enabled 
persons  who  had  been  members  for  three  yean, 
during  which  they  had  kept  twelve  terms,  lo 
be  called  to  the  bar.  This  has  been  rescinded, 
and  the  former  regulation  requiring  a  member- 
ship of  five  years  is  now  in  force."  We  believe 
the  regulation  to  be  as  stated  above. 

We  are  sorry  that  "One,  &r."  is  not 
pleased.  It  \%  hard  to  please  cverv  body, 
and  we  trust  he  will  have  some  consifferation 
for  the  tastes  of  other  readers,  and  allow  us  to 
exercise  our  best  discretion  iu  the  matter  in 
question. 

••  Gent,  one,  &c."  is  informed  that  the  pub- 
lisher of  the  Legal  Observer  will  forward  the 
ordinary  number  to  him  in  the  conntry,  by 
posr»  for  7d.,  or,  a  double  numl»er,  for  1*/. 

The  proposed  improvement  in  the  law,  to 
prevent  the  fruudulunt  concealment  and  dia- 
truciion  of  Wills  shall  be  considered. 

The  letters  of  S.  P.  R.  .  "Homo";  and 
"An  Articled  Clerk"  have  been  received. 

The  Conveyancing  Questions  shall  be  con- 
sidered. 

A  letter  has  been  left  at  the  publisher's,  for 
a  correspondent,  who  was  noticed  p.  304. 
ante,  relative  to  the  establishment  of  a  Le|^«i 
Discussion  S<  ciety. 

"A  Constant  Reader";  "Jus";  X.  Y.  Z.; 
and  "  An  Old  bub^ciber,"  shall  be  attended  to. 
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•*  Qaod  magis  ad  N06 

Pertinet,  et  nescire  malum  eit,  agiiamus. 


HORAT. 


REFORM  IN  CHANCERY. 
No.  III. 


Bearing  in  mind  the  division  of  this 
anbject  which  we  hiid  down  in  our  first 
article  {ante,  p.  273.)  it  is  our  intention, 
during  the  course  of  the  present  session, 
to  address  ourselves  to  such  parts  of  it  as 
t  may  seem  necessary  to  recal  the  atten- 
tion of  our  readers  ;  and  we  can  only  hope 
that  the  most  practical  of  our  readers  will 
give  us  their  attention.  We  are  not  devo- 
ting our  space  to  mere  idle  speculations ; 
we  are  endeavouring  to  facilitate  the  work- 
ng  out  of  the  great  change  in  the  proce- 
dure of  the  Court  of  Chancery,  which  is 
now  taking  place.  We  are  quite  satisfied 
that  unless  practitioners  in  that  Court  will 
endeavour  to  understand  the  reasons  of  the 
changes  which  shall  be  made,  and  attend, 
step  by  step,  to  the  course  which  they  are 
taking,  they  will  never  properly  understand 
them.  We  cannot,  therefore,  in  our  opi- 
nion, employ  our  time  or  space  more  use- 
fully than  by  giving  the  fullest  licence  to  the 
discuasion  of  the  wh^  subject  of  Chan- 
cery Reform;  because  public  and  profes- 
sional attention  is  directly  called  to  it,  and 
th^  will  certainly  be  great  and  further 
altmtions  made  in  the  course  of  the  pre- 
sent year.  And  we  are  quite  sure  that  in  the 
discussion  of  it,  it  is  unnecessary  for  us  to 
disclaim  all  party  feelings  whatever.  We 
look  at  the  change  proposed  with  reference 
only  to  the  benefit  to  be  conferred  by  it. 
We  rejoice  in  the  present  state  of  parties 
for  one  reason,  that  a  measure,  if  good,  can 
now  be  carried,  which,  for  some  years  past, 
it  could  not. 

The  portion  of  the  subject  to  which  we 
now  wish  to  call  the  attention  of  our  read- 
ers is  the  supreme  appellate  jurisdiction, 
and  we  do  so  because  it  is  to  be  brought 

VOL.  XXIII.     No.  704.  i 


before  the  House  of  Lords  in  the  ensuing 
week  by  Lord  Campbell.  We  do  not  know 
what  it  i&  his  Lordship  may  propose,  but 
we  would  fain  hope  that  his  plan  may  be 
that  which  has  &om  time  to  time  been 
urged  in  these  pages,  and  which  has  been 
made  familiar  to  the  pubhc  by  every  recent 
writer  on  the  subject,  without  any  distinc- 
tion of  party.  Mr.  Burge  and  Mr.  Spence, 
Mr.  Miller  and  Mr.  Lynch,  all  well  in- 
formed on  the  point,  as  well  from  large 
practice  as  from  much  refiection  ;  all  these 
gentlemen  concur  in  recommending  the 
plan  to  which  we  have '  altcBt^jr  briefly 
alluded.^  We  have  said  that  therfeahould 
be  one  great  Court  of  appeal  in  the  country, 
and  not  two  Courts  of  Appeal  with  co-or- 
dinate jurisdiction,  neither  of  which  is 
bound  by  the  decisions  of  the  other;  and  if 
this  be  so,  we  think  it  will  hardly  be  dis- 
puted that  this  Court  should  be  the  House 
of  Lords.  The  decisions  of  this  great 
Court  have  always  been  held  in  the  highest 
esteem  and  veneration,  while  those  of  the 
Privy  Council  have  certainly  never  obtained 
the  same  respect.  Indeed  it  is  not  until 
lately  that  they  have  been  reported  at  all, 
and  yet  it  must  be  remembered  that  the 
Privy  Council  is  the  Court  of  ultimate 
resort  iu  some  of  the  most  important 
jurisdictions  which  can  be  brought  before 
a  coiurt  of  justice.  Admiralty,  ecclesiasti- 
cal, and  colonial  appeals  very  frequently 
relate  to  subjects  of  the  highest  interest, 
both  in  the  amount  of  property  involved 
and  the  bearing  of  the  question  to  be  de- 
cided. And  who  are  these  causes  to  be 
decided  by  ?  The  Judicial  Committee  Act 
has  apparently,  and  on  the  face  of  it,  as- 
sembled a  most  efficient  Court.  There  are, 
seemingly,  the  persons  the  best  qualified  to 
decide  at  hand,  but  we  all  know  what  is 

»  See  p.  274,  (tnie, 
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everybody's  business  is  noboby's  business, 
and  of  all  the  proposed  ingredients  for  the 
composition,  it  has  almost  constantly  hap- 
pened since  the  establishment  of  the  Judi- 
cial Committee,  tl)at  very  tew  indeed  have 
appeared.  Indeed,  the  whole  attendance 
is  eleemosynary,  and  while  we  are  q.uite 
wilhng  to  admit  that,  the  decisions  made  by 
the  Judicial  Committee  tsre  unexceptionable, 
still  we  object  to  this  being  the  state  of 
one  of  the  great  courts  of  appellate  juris- 
diction of  this  country.  Neither,  it  is  to 
be  remembered,  is  the  Judicial  Committee 
of  any  standing  among  the  institutions  of 
the  country.  It  was  a  mere  experiment  of 
the  year  1834— a  year  certainly  the  most 
fertile  in  experiments  of  any  that  we  re- 
member, and  it  appears  to  us  to  be  an 
experiment  that  has  failied.  We  conceive 
the  remedy  for  all  this  is  to  transfer  the 
business  of  the  Judicial  Committee  to  the 
House  of  Lords,  and  to  give  that  Court  the 
whole  ultimate  appellate  business  of  the 
kingdom.  It  is  highly  probable  that  the 
House  might  require  some  addition  to  its 
judicial  strength  if  this  accession  were 
made  to  its  business ;  but  at  all  events  it 
would  require  a  prolongation  of  its  sittings. 
If  this  were  done,  and  if  according  to  the 
plan  of  Lord  Cottenham,  proposed  in 
1836,  the  Lord  Chancellor  were  established 
as  head  of  this  Court,  much  would  be  done 
to  form  an  efficient  Court  of  Appeal.  We 
shall  very  shortly  return  to  this  subject. 


THE    LAW    or    JOINT   STOCK 
COMPANIES. 

LIABILITY    OF   DIRECTORS. 

The  question  how  far  directors  are  liable 
for  misrepresentations  contained  in  the 
prospectus  of  the  company  is  one  of  con- 
siderable interest.  These  documents 
usually  err  on  the  side  of  exaggeration 
they  are  composed  with  sanguine  views, 
and  although  not  usually  intended  to  mis 
lead,  are  certainly  designed  to  give  the 
best  colour  to  the  undertaking.  One  main 
point  in  this  consideration  is,  of  what  na- 
ture a  prospectus  may  be  reckoned  to  be. 
It  is  not  necessary,  in  any  case  to  prove  that 
a  party  absolutely  knew  a  statement  to  be 
false,  to  render  him  hable  for  it.  Where 
there  is  a  contract  between  two  parties,  the 
representation  of  a  material  fact,  contrary 
to  the  truth,  is  fraudulent  in  the  language 
of  the  law,  although  the  party  making  it 
supposes  it  to  be  correct;*  and  on  a  repre- 

»  Comfoot  V.  Fowke,  6  Mce.  &  Weh.  358. 


sentation  to  induce  a  party  to  make  a  con- 
tract. Lord  Mansfield**  lays  it  down 
generally,  that  it  is  equally  false  for  a  man 
to  affirm  that  of  which  he  knows  nothing, 
as  ft  ia  te  affirm  i&at  to  be  true  which  he 
knows-  to  be  false.  However,  there  must 
be  a  contract.  In  Pasley  v.  Freeman,^ 
which  has  always  been 'looked  upon  as  a 
leading  case  on  this  question.  Mr.  Justice 
Grose  says,  "  The  cases  on  this  head  are 
brought  together  in  Bro.  tit.  Deceit^  pi.  29, 
and  in  Fitz.  Abr.  I  have  likewise  looked 
into  Danvers,  Kitchens,  and  Comyns,  and  I 
have  not  met  with  any  case  of  an  action 
upon  a  false  affirmation  except  against  a 
party  to  a  eontract,  and  where  there  is  a 
promise,  either  express  or  implied,  that  the 
fact  is  true  which  is  misrepresented.*'  And 
it  would  seem  from  a  recent  case,<^  that  a 
prospectus  does  not  amount  to  a  contract, 
and  that,  therefore,  to  render  themaehcs 
liable  to  an.  action  for  misrepresentelioni 
contained  in  it,  it  is  not  enough  tn  shew 
that  the  representations  are  fal«e.  If  the 
directors  acted  upon  a  fair  aiid're«U)]dab]y 
well  grounded  belief  that  they  were*  true,  they 
are  not  responsible  for  them,  however  un* 
founded  they  may  turn  out  to  be.  It  was 
also  held  in  the  same  dase  that  to  entitle 
a  party  to  maintain  an  action  upon  the  case 
f^ainst  the  Directors  of  a  Joint  Stod^  Com- 
pany for  false  and  fraudulent  misrepresen- 
tations in  the  prospectus  and  scrip- certifi- 
cates issued  by  them,  it  must  distinctly 
appear  that  he  became  the  purchaser  (^ 
shares  upon  the  faith  of  such  representa- 
tions. We  extract  a  portion  of  the  ju^- 
nient  of  Tindal,  C.  J. 

"That  the  pltiiitiflrdid  hecouie  the  purchaser 
of  shares  in  the  mines,  in  con.^^equence  of  the 
representations  held  out  in  the  scrip-certifi- 
catcs,  the  jnry,  upon  a  hill  considcratidn  of 
the  facts  and  circumstances,  have  thoD|{bt  fit 
to  negative:  and  before  we  set  aside  their 
verdict,  we  must,  according  to  all  the  practice 
of  Westminster  Hall,  be  satiKfied  thac  the 
conclubion  they  hove  arrived  at  is  manifettly 
founded  in  error.  Let  us  see  ho%v  the  facts 
stand.  The  sc rip-certificates  were  issued  in 
1835,  at  a  nriminul  value  of  20/.,  huldin^r  out 
as  usual,  vast  promises.  The  plaintiff  be* 
came  the  purchaser  uf  certain  snares  in  the 
months  or  July  and  August  1836,  at  the 
price  of  5/.  per  share.  It  was  for  the  jory  to 
say  whether,  as  matters  tlien  stood,  the  repre- 
bcutations  held  out  in  the  scrip. receipts  could 
h)ivt  induced  the  plaiutitf  to  lay  out  his  money. 
One  material  poini  fur  their  consideration  was, 
the  market  price  of  these  scrip  receipts  as 
compared   with  their  nominal  value.    They 

^  Rawwn  v.  fVatson,  Cowp.  75S. 

•  3  T.  R.  53. 

d  Shrewsbury  v.  Blount,  2  ScoU,  688,  N.S. 
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might  very  properly  consider  that  the  fact  of 
his^  porchasiiig  20/.  shares  At  6/.  each  was 
enoufrh  to  put  the  plaintiff  upon  inqairy  as  to 
irheiber  the  concern  reinaiDed  in  the  state  in 
which  it  was  represented  to  be  at  the  time 
the  scrip  was  first  issued.  Once  issued,  it  is 
tu  be  observed,  the  directors  had  no  power  to 
recal  the  scattered  scrip.  Then  in  April 
1836,  a  public  meeting  of  the  shareholders 
was  held,  and  a  report  published,  tending 
very  much  to  impair  the  primary  statements 
in  the  scrip  certificates.  It  is  true  there  was 
no  evidence  to  sIkw  that  this  report  ever 
came  to  the  knowledge  of  the  plaintiff.  But 
the  jury  were  at  liberty  to  reason  a  little  on 
the  subject.  A  very  slight  inquiry  would 
have  satisfied  Che  plaintiff  that  the  hopes  held 
out  by  the  *crip-receipts  were  fallacious.  I, 
therefore,  see  no  objection  to  the  jury  conclud- 
in^y  that  the  plaintiff  might  have  arrived  at  a 
knowledge  of  the  true  state  of  the  n)ine,  had 
he  used  reasonable  and  ordinary  diligence. 
The  whole  ivas  matter  for  the  consideration 
of  the  jury.  They  did  not  believe  the  plaintiff 
had  been  misled,  ft  must  be  remembered, 
too^  that  the  plaintiff  is  an  attorney.  That 
fact  I  nrge  no  further  than  this,  that  it  may 
be  fairly  assumed  he  is  a  man  of  skill,  and 
one  not  likeiy  to  have  parted  with  his  mone>' 
upon  the  mere  faith  of  representations  of  this 
sort,  which  his  experience  and  knowledge  of 
business  must  have  taught  him  to  be  uniformly 
replete  with  falsehood. 

ft  has  been  objected  that  the  learned  judge 
(Mr.  Justice  JBrskine),  erred  m  rejecting  the 
book  said  to  have  been  kept  by  Malachi. 
That  objection  received  its  answer  in  the 
course  of  the  discussion.  To  make  it  admis- 
sible, there  ought  tu  have  been  some  evidence 
that  it  was  kept  by  Malachi  in  the  course  of 
his  empliiyment  as  the  a^ent  of  the  defen- 
dants :  there  was  nothing  to  identify  the  de- 
fendants with  it  at  the  time  it  was  rejected.  It 
Ifts  been  further  objected,  that  the  conversa- 
tion between  Grout  and  Harrison,  two  of  the 
defendant.**,  and  between  Qrout  and  Malachi, 
upon  the  subject  of  the  mine  and  its  prospects, 
were  not  legitimate  evidence  on  the  part  of 
the  drfeudants.  Undoubtedly  they  were  not 
evidence  that  what  was  said  by  Malachi  to 
Gr Jut,  and  by  Grout  to  Harrison,  was  true. 
But,  considering  what  was  the  subject-matter 
of  the  in(|niry,  the  issue  to  be  tried  by  the 
jury  being  whether  or  not  the  defendants  had 
acted  wiih  bona  fides,  I  am  of  opinion  that  the 
lonversations  could  not  properly  be  excluded. 
Upon  the  whole,  the  learned  judge  who  tried 
the  cause,  expressing  no  dissatisfaction  witn 
the  verdict,  I  am  of  opinion  that  it  ought  n^t 
to  be  disturbed. 

It  will  be  seen  from  the  same  case,  that 
directors  are  not  liable  for  misrepresentations 
nuuie  by  their  agent,  if- he,  in  fact,  made  them 
without  their*  knbwleilge  or  instraction,  and 
in  reality  deceived  them  as  well  as  the  share- 
holders. 


LOCAL  COURtS. 


As  we  expected,  the  present  gession  bids 
fair  to  be  a  memorable  oiie  in  law  reform. 
Lord  Cottenham  has  introduced  a  bill  for 
establishing  local  cottrte,  and  another  bill 
for  ^ving  to  these  local  oourta  a  jurisdic- 
tion in  bankruptcy,  insolvency,  &c.  These 
bills  are  the  same  bills  that  were  brought 
into  the  House  of  Commons  in  the  last 
session,  and  have  already  been  printed  in 
this  work,  (see  the  first,  21  L.  O.  309,  and 
the  last,  ante,  p.  183.)  They  were  renewed, 
by  Lord  Cottenham  on  Monday  last,  and 
the  Lord  Chancellor  at  tbe  samfe  thne  stated 
that  he  would  shortly  introduce  a  bill  oa 
the  subject  of  local  courts.  This  was  stated 
by  Sir  James  Graham  in  the  House  of  Com- 
mons, to  be  intended  to  include  claims  under 
15/.,  but,  wbether  simple  debts  or  ckima 
on  contracts  and  for  damages,  was  not 
stated.  When  the  goTernment  bill  is 
brought  in,  we  shall  review  the  whole  sub- 
ject. In  the  meantime  we  retain  our  opi- 
nion that  any  extensive  measure  on  the 
sttbiect  is  not  advisable. 

Of  late  the  jurisdiction  has  been  ex- 
tended to  5/.  or  10/.,  and  in  some  instances 
to  15/.  The  Small  Debt  Courts  Acts  which 
have  been  recently  passed,  have  generally 
provided  for  tbeir  abolition,  on  the  pass- 
ing of  any  general  measure.  We  ob- 
serve, that  already  Parliament  has  been 
pressed  with  new  bills  for  establishing  other 
courts  of  request,  and  probably  a  general 
measure,  such  as  that  adverted  to,  would 
be  preferable  to  a  multitude  of  petty  courts. 

We  have  heard,  amongst  other  plans,  that 
a  New  Circuit  Court  is  talked  of  for  the  trial 
of  debts  not  exceeding  20/. ;  the  proceed- 
ings to  originate  and  be  conducted  in  the 
Superior  Courts  as  in  cases  now  decided  on 
wrUs  of  trial ;  and  the  judges  at  convenient 
intervals  to  make  their  circuits  for  the  trial 
of  these  causes.  This  would  certainly  be 
an  improvement  upon  the  unsatisfactory 
system  of  the  present  County  Courts  and 
Courts  of  Request.  The  main  objects  are 
to  secure  competent  and  impartial  jud^s, 
and  uniformity  of  decision  and  practice. 
These  can  only  be  eflfected  by  the  controul 
of  the  Superior  Courts. 


BEMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 

We  understand  that  Sir  Tliomas  Wilde  will 
move,  at  the  earliest  opportunity,  for  a 
committee  of  the  House  of  Commons,  to 
continue  the  inquiry  into  the  expediency  of 
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removing  the  Courts  from  Palace  Yard  to 
the  vicinity  of  the  Inns  of  Court,  and  that 
the  evidence  taken  last  session  may  he  laid 
hefore  the  committee. 

We  presume  that  no  ohjection  whatever 
will  he  made  to  granting  a  committee.  The 
case,  as  presented  to  the  House  last  session, 
was  much  strengthened  hy  the  evidence 
adduced.  Our  readers  will  recollect  that 
the  witnesses  examined  consisted  of  five 
Judges,  live  masters  and  registrars,  four 
harristers,  nine  solicitors,  and  several  ushers 
of  the  different  Courts.  An  eminent 
architect  and  a  surveyor  were  also  exa- 
mined. 

If  there  be  any  likelihood  of  delay  in 
completing  the  inquiry,  we  would  suggest 
that  the  former  evidence  should  be  pub- 
lished at  once.  The  House,  we  presume, 
would  give  power  to  the  committee  to  this 
effect.  We  are  pursuaded  that  a  summary 
of  the  evidence  would  go  a  great  way  to- 
wards removing  doubts  and  objections. 

We  would  recommend  also,  that  the  in- 
quiry should  be  confined  to  the  question  of 
the  expediency  of  removing  the  Courts, 
without  attempting  to  fix  on  any  precise 
site.  We  hear  of  local  objections  to  all 
the  sites  that  have  been  named,  and  argu- 
ments in  favor  of  others.  The  great  object 
is  to  bring  the  Courts  to  the  neighbourhood 
of  Chancery  Lane :  —whether  they  should 
be  built  on  Lincoln's  Inn  Fields,  or  the 
Rolls  Estate,  or  between  Carey  Street  and 
the  Strand,  is  a  point  (however  important) 
that  may  well  be  deferred  till  the  question 
of  removal  has  been  decided.  When  the 
bill  for  carrying  the  measure  into  effect  lias 
been  brought  in,  the  committee  on  the 
bill  will  be  the  proper  tribunal  to  hear 
all  parties.  It  only  embarasses  the  mea- 
sure to  introduce  that  question  in  its  pre- 
sent stage. 

JUDGMENTS,  80  FAR  AS  THEY 
AFFECT  REAL  PROPERTY. 

RsFBRRiKO  to  the  former  articles  on  this 
subject,  we  now  resume  it. 

The  19th  section  of  the  act  1  &  2  Vict. 
c.  110,  enacts  that  no  judgment,  decree, 
order,  or  rule,  shall,  by  virtue  of  that  act, 
affect  purchasers,  mortgagees,  or  credi- 
tors, unless  and  until  a  memorandum  or 
minute,  containing  the  name  and  the  usual 
or  last  known  place  of  abode,  and  the  title, 
trade,  or  profession  of  the  person  whose 
estate  is  intended  to  be  affected  thereby, 
and  the  Court  and  the  title  of  the  cause  or 
matter  in  which  such  judgment,  decree, 
order,  or  rule  shall  have  been  obtained  or 


made,  and  the  date  of  such  judgment,  de* 
cree,  order,  or  rule,  and  the  account  of  tb^ 
debt,  damages,  costs,  or  monies  thereby  re- 
covered or  ordered  to  be  paid,  shall  be  left 
with  the  senior  Master  of  the  Common 
Pleas  at  Westminster,  who  shall  forthwith 
enter  the  same  particulars  in  a  book  in 
alphabetical  order,  by  the  name  of  the  per- 
son whose  estate  is  intended  to  be  affected 
by  such  judgment,  &c.,  and  such  ofiu^er 
shall  be  entitled  for  any  such  entry  to  the 
sum  of  5s, ;  and  all  persons  shall  be  at 
liberty  to  search  the  same  book  on  payment 
of  the  sum  of  \s.  The  3d  section  of  the 
2  &  3  Vict.  c.  11,  makes  it  further  re. 
quisite  that  the  year  and  the  day  of  the 
month,  when  the  memorandum  is  left, 
shall  also  be  inserted  in  the  book. 

The  judgment  creditor  has  here  placed 
before  him  the  steps  he  must  take  before 
he  can  entitle  himself  to  the  additional  le- 
medies  given  by  the  new  act  against  pur- 
chasers, mortgagees,  and  other  creditors. 
Nothing  more  is  required  of  him  than  that 
he  shcdl  leave  the  proper  memorandum  with 
the  senior  Master,  and  pay  the  fee.  It  is 
not  made  incumbent  on  him  to  see  that  the 
officer  does  in  fact  make  the  entry,  and  the 
judgment  security  can  in  no  degree  be  pre- 
judiced by  the  officer's  neglect.  PurchaiiBers 
who  may  suffer  from  the  neglect  of  the 
officer  to  make  the  entry  required  by  the 
act  will  have  a  remedy  against  him  hy  an 
action  on  the  case,  similar  to  that  which, 
previously  to  the  passing  of  the  act,  they 
might  have  had  for  an  omission  to  docket  a 
judgment.  Douglas  v.  Yallop,  2  Burr.  722. 
A  very  important  question  arose  upon 
these  provisions,  which  has  since  been  set 
at  rest  by  a  statute  to  which  we  shall  pre* 
sently  advert.  It  was  most  probably  in- 
tended to  give  purchasers,  mortgagees,  and 
creditors  a  complete  protection  against  judg- 
ments not  registered  iu  the  way  pointed  out 
by  the  19th  section;  but  there  seemed  no 
greater  difficulty  in  letting  in  the  old  equit- 
able doctrioe  of  notice,  as  an  exception  to 
this  rule,  than  there  was  formerly  under 
the  statute  of  Wm.  &  Mary.  The  words 
of  this  last  mentioned  act  are  equally  strong. 
It  provided  that  no  undocketcd  judgment 
should  affect  lands  as  to  purchasers  and 
mortgagees ;  yet  it  was  held  by  Lord  Eidtm, 
in  Davis  v.  Earl  ofStrathmorc,  1 6  Ves.  419, 
that,  notwithstanding  these  words,  an  un- 
docketed  judgment  did  affect  a  purchaser  in 
equity,  if  he  had  notice  of  it  when  he  made 
his  purchase,  by  analogy  to  the  decisions 
under  the  register  acts.  The  corresponding 
section  in  the  new  act  contains  no  express 
exclusion  of  the  equity  in  question ;  but  by 
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the  statate  of  the  3  &  4  Vict.  c.  82,  s.  2, 
after  reciting  that  doubts  had  been  enter- 
tained whether  a  purchaser,  mortgagee,  or 
creditor  having  notice  of  any  such  judg- 
ment, decree,  order,  or  rule  as  in  the  prior 
act  mentioned,  would  not  in  equity  be 
affected  thereby,  notwithstanding  such  a 
memorandum  or  minute  of  the  same^  as  in 
the  said  act  is  mentioned,  might  not  have 
been  left  with  the  senior  Mdster  of  the 
Court  of  Common  Pleiis,  it  is  enacted  that 
no  purchasers,  mortgagees,  or  creditors 
shall  by  virtue  of  the  recited  act  be  affected 
by  any  judgment,  decree,  order,  or  rule, 
notwithstanding  any  notice  thereof,  until  a 
memorandum,  as  in  that  act  mentioned, 
shall  have  been  left  with  the  senior  Master 
of  the  said  Court  of  Common  Pleas  at  West- 
minster. 

The  effect  of  this  statute  upon  purchasers 
with  notice,  we  shall  consider  in  connection 
with  the  closing  of  the  old  dockets  by  the 
statute  next  referred  to. 

It  will  be  observed  that  the  1 9  th  section 
provided  that  judgments  should  not  by  vir- 
tue of  that  act  affect  purchasers,  unless  the 
foregoing  directions  as  to  registration  were 
complied  with;  but  it  did  not  take  away 
from  the  judgment  creditor  any  of  those 
powers  and  rights  which  he  possessed  under 
the  old  law  by  docketing  his  judgment: 
it  did  not,  in  short,  close  the  old  dockets, 
though  such,  probably,  was  the  intention. 
But  by  the  1st  section  of  the  2  &  3  Vict. 
c.  11,  provision  is  made  for  the  immediate 
and  final  close  of  these  dockets,  without 
prejudice  to  judgments  already  docketed 
and  entered;  and  the  2d  section  enacts 
that  no  judgment  docketed  under  the  act 
of  William  &  Mary,  shall,  after  the  1st  of 
August,  1841,  affect  purchasers,  mort- 
gagees, or  creditors,  until  such  memorandum 
thereof  as  is  prescribed  by  the  act  of  the 
1  &  2  Vict.  c.  110,  shall  be  left  with  the 
registering  officer.  The  new  registry  is 
now,  therefore,  effectually  substituted  in 
the  place  of  the  old  dockets ;  but  it  would 
appear  that  by  neglecting  to  provide  against 
the  effect  of  notice,  a  material  portion  of 
the  old  law  is  left  unaffected.  Those  pro- 
visions, without  doubt,  have  succeeded  in 
putting  an  end  to  the  old  dockets ;  but  it 
must  be  remembered,  that  the  judgment 
creditor,  by  fixing  a  purchaser  with  notice, 
could  render  the  lien  in  equity  as  effectual 
against  him  as  if  he  had  observed  the  re- 
quifiitions  of  the  Docket  Act;  and  there 
seems  nothing  in  the  new  acts  to  deprive 
the  creditor  of  the  like  privilege  now.  It  is 
tme,  he  cannot  avail  himself  of  the  more 
extensive  remedies  given  by  these  acts. 


unless  he  leaves  the  proper  memorandum  of 
his  judgment  with  the  registering  officer* 
because  the  act  of  the  3  &  4  Vict.  c.  82, 
makes  notice  so  far  immaterial ;  but  the  en- 
actment is  not  general,  but  only  that  no 
judgment  shall,  by  virtue  of  the  act  of  the 
1  Sr  2  Vict,,  affect  purchasers*  &c.  It  seems/ 
therefore,  clear  that  the  same  principle  on 
which  it  has  been  held  that  the  omission  to 
docket  a  judgment  was  an  immaterial  fact 
against  a  purchaser  with  notice,  must,  as 
regards  the  creditor's  old  remedies,  be  ap-> 
plied  to  those  sections  in  the  new  act  which 
provide  a  substitute  for  the  docket ;  and  it 
is  conceived,  that  to  the  same  extent  to 
which  the  judgment  creditor  was,  under  the 
Statute  of  Westminster,  entitled  to  attach 
the  land,  he  can  still  do  so  in  the  hands  of 
a  purchaser  with  notice,  although  none  of 
the  required  steps  had  been  taken  for  having 
the  judgment  registered. 

'i'he  local  register  acts  are  not  affected 
by  the  recent  statutes,  and  consequently^ 
with  reference  to  property  lying  in  a  regis- 
ter county,  it  will  be  still  necessary  to  bear 
in  mind  the  consequences  of  omitting  ta 
enter  judgments  at  the  respective  county 
register  offices. 

The  Registry  Act  for  Middlesex  pro-, 
vides  that  no  judgment  shall  bind  any 
lands  in  that  county  until  it  has  been  regis- 
tered in  the  local  office ;  but  in  the  case  of 
lands  lying  in  any  of  the  other  register 
counties,  it  will  be  necessary  for  a  pur«> 
chaser  to  search  in  the  Common  Pleas 
Office,  for  at  least  such  period  as  by  the 
respective  local  acts  is  allowed  to  elapse 
between  the  entering  up  of  the  judgment 
and  such  local  registration;  for  otherwise 
a  judgment,  the  existence  of  which  would, 
not  be  disclosed  by  a  search  in  the  register: 
county,  would,  from  being  afterwards  re- 
gistered in  that  county  within  the  period 
required  by  the  particular  Act,  have  rela- 
tion to  the  time  that  it  was  registered  in 
the  Common  Pleas ;  and  so  prevail  against 
the  purchaser. 

Notwithstanding  the  lands  may  lie  in  a 
register  county,  it  is  by  no  means  clear 
that  the  search  in  the  Common  Pleas  can 
in  any  case  be  safely  dispensed  with,  unless 
the  purchaser  search  the  local  office  for  the 
full  period  of  twenty  years,  as  he  ought  ta 
have  done  under  the  old  law ;  for  as  the  pro- 
visions for  the  re-registry  of  judgments  un- 
der the  act  which  will  be  presendy  adverted 
to,  are  in  terms  confined  to  the  Common 
Pleas,  it  may  be  concluded  that  a  creditoi 
who  has  duly  registered  his  judgment  in 
that  office  has  done  all  that  is  requisite  for 
keeping  alive  his  charge  as  against  third 
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parties ;  and  consequently,  that  a  purchaser 
might  be  bound  by  such  judgment,  although 
unnoticed  in  the  local  register  for  any  period 
short  of  the  preceding  twenty  years.  And 
as  no  judgment  can  affect  a  purchaser  until 
it  has  been  duly  left  with  the  senior  Master 
of  the  Common  Pleas,  it  is  obvious  that 
a  search  in  the  local  register  may  be  ren- 
dered unnecessary  by  the  purchaser  search- 
ing the  Common  Pleas  Office  for  the  proper 
period. 

The  IJOth  section  provides  for  the  fram- 
ing of  new  writs  by  the  Courts  out  of 
which  the  same  shall  be  respectively  sued ; 
and  under  this  provision  several  oriers  and 
forms  of  writs  have  been  issued  for  giving 
effect  to  the  act.  It  is,  however,  to  be 
borne  in  mind,  that,  as  against  purchasers 
and  mortgagees  without  notice,  such  new 
writs  can  have  no  further  force  or  effect 
than  the  old  writs  under  the  Statute  of 
Westminster. 

The  21st  section  extends  the  provisions 
of  the  act  to  the  Courts  Palatine  of  Lan- 
caster and  Durham,  and  gives  to  judgments 
of  these  Courts  the  same  effect,  within  the 
limits  of  their  jurisdiction,  as  the  judgments 
of  the  Superior  Courts  at  Westminster,  but 
provides  that  no  judgment  of  either  of  the 
Courts  Palatine  shall  by  virtue  of  the  act 
affect  any  lands,  &c.  as  to  purchasers,  mort- 
gagees, and  creditors,  until  registered  therein 
i^  the  mode  there  prescribed. 

lliese  provisions,  with  respect  to  regis- 
tration in  the  Courts  Palatine,  very  closely 
resemUe  those  contained  in  the  19th  sec- 
tion for  the  registration  cf  judgments  of  the 
Superior  Courts. 

Judgments  of  certain  inferior  Courts  of 
Record,  and  rules  or  orders  of  such  Courts 
for  the  payment  of  any  sum  of  money,  or 
any  costs,  charges,  or  expenses,  may,  by 
the  2 2d  section,  be  removed  into  any  of 
the  Superior  Courts  at  Westminster,  or 
into  the  Court  of  Common  Pleas  of  Lan- 
caster, if  the  inferior  Court  be  within  the 
county,  and  immediately  thereupon,  such 
inferior  judgments,  orders,  or  rules,  shall 
be  of  the  same  force,  charge,  and  effect  as 
a  judgment  recovered  in,  or  a  rule  or  order 
made  by,  such  Superior  Court.  But  it  is 
provided  that  no  such  judgment,  role,  or 
order^  when  so  removed,  shall  affect  pur- 
chasers, mortgagee^,  or  creditors,  any  fur- 
ther than  the  same  would  have  done  if  the 
same  had  remained  a  judgment,  rule,  or 
order  of  such  inferior  Court,  until  a  writ 
of  execution  thereon  shall  be  actually  put 
into  the  hands  of  the  sheriff  or  other  officer 
appointed  to  execute  the  same. 


The  proyisioQB  of  the  1  $  9  Vict.  c.  I  i  0, 
for  registry,  are  not  made  expressly  ap- 
plicable to  inferior  judgments  when  re- 
moved, but  inasmuch  as  they  can  have  only 
the  same  force,  charge,  and  effect,  as  judg- 
ments recovered  in  the  Superior  Courts, 
all  inferior  judgments,  must,  on  being  re- 
moved, be  registered  in  like  manner  as 
judgments  originally  recovered  in  the  Courts 
into  which  they  are  removed. 

The  proper  construction,  indeed,  seemf 
to  be  to  consider  them  in  all  respects  as 
the  judgments  of  the  Superior  Courts  into 
which  they  are  removed,  subject,  however, 
to  the  proviso  at  the  end  of  the  section ; 
and  if  they  are  to  be  so  regarded  with  re- 
spect to  this  act,  they  must  also  be  held  to 
be  within  the  provisions  of  the  subsequent 
act  of  the  2  &  3  Vict.  c.  11,  by  the  5tb 
section  of  which,  it  will  be  remembered,  a 
most  important  protection  is  given  to  pur- 
chasers against  judgment^  of  which  they 
had  no  notice. 

An  important  question  to  purchasers,  and 
especially  to  those  who  have  no  outstand- 
ing term,  or  other  means  of  protection  from 
incumbrances,  to  rely  upon,  is,  for  how  long 
a  period  a  judgment,  from  the  time  of  its 
being  entered  up,  continues  an  effectual 
lien  upon  the  property.  Previous  to  the 
late  act,  searches  ^vere  frequently  carried 
back  for  the  preceding  twenty  years.  But 
the  necessary  period  for  searching  is 
now  greatly  shortened  ;  for  by  the  4th 
section  of  the  2  &  is  Vict.  c.  1 1,  it  is  en- 
acted, that  all  judgments,  &c.  registered, 
or  hereafter  to  be  registered  under  th^  act 
of  the  1  ^  2  Vict.  shaU,  after  tbg  expiratioi^ 
of  five  years  from  the  date  of  the  pntfy 
thereof,  be  pull  and  void  against  purchasers, 
inortgagees,  or  creditors,  unless  a  like  me- 
morandum or  minute  as  was  required  in 
the  first  instance,  is  again  left  ^'ith  the 
senior  Master  of  the  Court  of  Cpmmoi^ 
Pleas,  within  five  years  before  the  execu- 
tion of  the  deed  or  instrument  transferring 
the  legal  or  equitable  estate  or  interest,  to 
any  such  purchaser  or  mortgagee  for  valu- 
able consideration ;  or  as  to  creditors,  within 
five  years  before  the  right  of  such  creditors 
accrued,  and  so  toties  quoties  at  the  expi- 
ration of  every  succeeding  five  years,  and 
the  senior  Master  shall  forthwith  re-enter 
the  same,  in  like  manner  as  the  same  was 
originally  entered,  and  such  officer  shall  be 
entitled  for  any  s^cb  re-eptry,  to  the  sum 
of  one  shilling. 

The  following  example  may  perhaps,  elu- 
cidate the  effect  of  this  section.  Suppose  A, 
to  he^ve  purchased  an  estate  tw^ty  ye^xs 
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prerionsly  to  tlie  sale  to  D.,  whom  we  will 
imagine  te  be  the  present  purchaser,  and 
after  a  lapse  of  ten  years,  to  have  conveyed 
it  to  B.,  who,  after  a  further  lapse  of  five 
yean,  conveyed  it  to  C\»  the  present  ven- 
dor; here  it  would  have  been  necessary, 
under  the  old  law,  for  D.  to  have  searched 
for  judgments  from  the  commencement  of 
the  twenty  years,  in  the  name  of  /I.,  until 
the  date  of  his  conveyance  to  B, ,  in  the 
name  of  B.,  until  the  date  of  his  conveyance 
to  C. ;  and  in  the  name  of  C.  to  the  time  of 
search.  But  supfiosing  a  similar  case  to 
occur  under  the  new  law,  it  will  be  neces- 
sary to  search  in  the  names  of  A.,  B.,  and 
C,  for  only  five  years  previously  to  the 
conveyance  to  D.,  and  this  search  will  be 
necessary  as  against  A,  and  B,  Although 
more  than  five  years  will  have  elapsed  since 
they  respectively  parted  with  the  estate; 
because  judgments  originally  entered  up 
against  them,  previous  to  their  respective 
aUenations,  may,  after  such  alienations  have 
been  revived  by  re- registration  under  the 
new  act,  and  by  that  means*  be  subsisting 
liens  upon  the  estate  with  respect  to  all 
parties. 

It  is  obvious  that  this  section  leaves  the 
doctrine  of  notice  untouched,  in  precisely 
the  same  way  as  the  act  to  which  it  is  sup 
plementary.  The  observations  we  have  al- 
ready made  on  the  subject,  in  commenting 
upon  the  new  provisions  for  registering 
judgments  may  be  repeated  here;  but  it  may 
be  questioned  whether  the  act  which  was 
passed  to  exclude  the  equitable  doctrine  of 
notice  in  the  construction  of  those  provi- 
sions, prevents  its  application  to  the  sec- 
tion  we  are  now  considering.  As  all  refe- 
rence to  the  intermediate  statute  is  omitted 
in  this  act,  it  may  be  contended  that  al- 
though a  judgment  creditor  who  has  neg- 
lected altogether  to  leave  a  memorandum 
of  his  judgment  with  the  registering  officer, 
will  not  be  able  to  use  his  new  remedies 
against  purchasers  on  the  ground  of  notice, 
yet  one  who  has  once  left  the  memorandum, 
but  has  neglected,  at  the  expiration  of  five 
years  again  to  leave  it,  will  be  allowed  to 
avoid  the  consequences  of  this  neglect  by 
proving  notice.  It  cannot  be  supposed, 
that  this  result  was  ever  intended,  and  it 
w^y  he  fairly  answered  that  a  judgment 
which  has  not  been  registered  for  five  years 
must  be  regarded  with  respect  to  third  per- 
sons to  aU  intents  and  purposes  as  if  it  had 
never  been  registered. 

A  court,  would  in  all  probability,  put  a 
liberal  interpretation  upon  this  remedial  act 
and  give  it  an  extended  operation ;  but  until 


it  has  been  decided,  to  relate  as  well  to  the 
provisions  for  re-registry  in  the  intermediate 
statute,  as  to  the  provisions  for  registry  in 
the  1  &  2  Vic.  c.  110,  it  will  be  unsafe  for 
purchasers  to  disregard  judgments  once  re- 
gistered,  of  which,  by  themselves  or  their 
agents,  they  have  actual  notice. 

It  it  to  be  borne  in  mind  that  these  pro- 
visions in  the  new  acts  on  the  subject  of 
registration  have  a  particular  object  in  view, 
and  will  not  affect  any  judgment  as  between 
the  principai  debtor  and  creditor,  and  their 
repreaentatives.  If  the  propoeed  entries 
have  been  made,  the  creditor  by  judgment 
cannot  be  deprived  of  those  rights  and 
priorities  which  the  law  allows  to  a  debt  of 
that  nature  against  third  parties.  If  this  has 
been  negleeted  the  creditor  will  lose  his 
lien,  so  ^ur  as  those  parties  are  concerned ; 
but  in  the  former  case,  as  against  purchasers 
without  notice,  he  has  only  his  old  remedies, 
and  in  the  latter  he  will  be  allowed  his  re- 
medies against  purchasers  with  notice,  so 
far  as  the  equitable  doctrine  is  not  affected 
by  the  drd  &  4th  Vic.  c.  82. 

However,  as  between  the  principal  deb« 
tor  and  creditor,  or  their  representatives  or 
volunteers,  the  only  enquiry  will  be,  whe- 
ther the  judgments  have  been  entered  up 
within  the  period  named  in  the  Statute  of 
Limitations,  t.  e.  twenty  years,  or,  if  not, 
whether  they  have  been  kept  alive  by  any 
payment  or  written  acknowledgment  on  the 
part  of  the  debtor  within  that  period. 

It  will,  therefore,  be  evident  that  all  the 
requisitions  of  the  4th  section  of  the  '2  & 
3  Vic.  c.  II,  may  have  been  sati&fied,  and 
yet  that  lapse  of  time,  with  no  interme- 
diate acknowledgment,  may  have  deter- 
mined the  judgment  with  reference  to  all 
parties. 

NEW  BILLS  IN  PARLIAMENT. 


MUNICIPAL  CORPORATIONS. 

This  is  t  bill  to  expluin  and  amend  an  act 
of  the  6  &  6  W.  4,  c.  76,  fur  the  Be^alstinn  of 
Municipal  Corporationfliii  England  and  Wales. 

By  ! he  6  &  6  W.  4,  c.  76,  s.  28,  it  is  enac- 
ted, that  no  person  shall  be  qualified  to  he 
elected,  or  to  be  a  conncrllor,  or  an  alderman  of 
any  borough  during  surit  time  as  he  shall 
have,  directly  or  ludtrectly,  liy  himself  or  his 
partner,  any  share  or  interest  in  any  contract 
or  employment  with,  by,  or  on  behalf  of  the 
council  of  0uch  borough:  and  doubts  have 
arisen  as  to  the  extent  and  meaning  of*  the  word 
•*  contract"  and  it  is  expetlient  that  such  doubts 
should  be  removed :  ft  is  therefore  proposed 
to  be  enacted, 

1.  That  the  word  '* contract"  in  the  said 
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(enactment  sball  not  extend  or  be  construed  to 
extend  to  any  lease,  sale,  or  pftrchatte  of  any 
lands,  tenements,  or  hereditaments,  or  to  any 
agreement  for  any  such  lease,  sate  or  pur- 
chase, or  for  the  loan  of  money,  or  to  any 
security  for  the  payment  of  money  only. 

2.*  That  any  person  a^ain^t  whom  any 
original  writ,  suit,  action,  bill,  plaint  or  infor- 
mation shall  have  been  sued  out,  commeuced, 
or  prosecuted,  on  or  before  the  day  of  the  pass- 
ing of  this  act,  for  the  recovery  of  any  pecuni- 
ary penalty  or  penalties  incurred  under  the 
said  enactment  (by  reason  of  any  extension  or 
construction  uf  the  word  "  contract"  therein 
contained,  beyond  or  different  from  what  is 
herein  enacted),  may  apply  to  the  court  in 
which  such  original  writ,  suit,  &c.,  shall  htive 
been  sued  out,  commenced  or  prosecuted,  if 
such  court  shall  be  sitting,  or  if  such 
court  shall  not  be  sitting,  to  any  judge  of 
either  of  the  Superior  Coorts  of  Westminster, 
for  an  order  that  such  writ,  &c.,  shall  be  dis- 
continued, upon  payment  of  the  costs  thereof 
out  of  pocket  incurred  to  the  time  of  such  ap- 
plication being  made,  such  costs  to  be  taxed 
according  to  ibe  practice  of  such  court ;  and 
every  such  court  or  judge  is  hereby  authorized 
and  required  upon  such  application,  and  proof 
that  sufficient  notice  has  been  given  to  the  plain- 
tiff  or  plaintiffs,  or  to  his  or  their  attorney,  of 
the  application,  to  make  such  order  as  afore- 
said ;  and  upon  the  making  such  order  and 
payment,  or  tender  of  such  costs  as  aforesaid, 
such  writ,  &c.,  shall  be  forthwith  discontinued. 

3.  Judges  empowered  to  order  suits  com- 
menced before  the  8th  February  1842,  to  be 
discontinued  upon  payment  of  costs. 

4.  Judges  may  order  suits  commenced  sub- 
sequent to  the  8th  February  1842,  to  be  dis- 
continued without  payment  of  costs. 

5.  Act  not  to  extend  to  actions  when  judg- 
ment passed  before  passing  of  the  act. 

6.  Councillors,  &c.  not  to  be  disqualified  on 
account  of  having  an  interest  in  any  lease  of 
lands,  &c. 


NOTICES  OF  NEW  BOOKS. 


Outlines  of  the  Law  of  Real  Property,  or 
Readings  from  Blaekstone  and  other  Text 
writers,  including  the  alterations  to  the 
present  time.  By  Robert  Maugham, 
Secretary  to  the  Incorporated  Law  So- 
ciety of  the  United  Kingdom. 

Mr.  Maugham  has  juat  published  the 
second  JP&rt,  which  concludes  the  Yolume 
of  his  Outlhies  of  the  Law  of  Real  Pro- 
perty, and  we  think  he  is  entitled  to  state 
in  our  pages  his  claims  to  professional  fa- 
vour. It  appears  from  the  following  pre- 
face to  the  volume,  that  he  has  now  com- 
pleted the  series.  We  recommend  the  state- 
ment of  his  plan  to  the  attentive  perusal  of 
those  whom  it  may  concern. 


"  In  closing  this  volume  of  Outlines  of 
Law,  I  beg  p'^rniission  to  address  a  few  words 
to  my  professional  hreihen. 

"  Soon  after  the  commencement  of  the  ex- 
amination of  candidates  for  admission  on  the 
roll  of  attorneys  ami  solicitors,  (now  six  years 
ago),  I  had  frequent  opportunities  of  knowing 
that  a  short  ctfune  of  rending  was  needed  for 
those  who  had  little  leisure  for  study,  and 
perhaps  nnt  much  inclination ;  yet  were  bound 
10  prepare  for  the  ordeal  through  which  they 
must  pass.  Aware  that  the  practitioner,  en- 
gaped  throughout  the  day  in  active  bnsiness, 
and  often  occupied  in  the  nlent  watches  of 
the  night  in  preparing  for  the  morrow,  could 
rarely  superintend  the  studies  of  bis  pupil,  1 
considered  how  l»eslthe  duty  of  the  instructor 
and  the  labour  of  the  learner  might  be  facili- 
tated. 

"Without  entering  the  field  of  rivalship 
amongst  writers  who  have  applied  their  minds 
to  the  minute  and  elaborate  exposition  of  large 
and  important  hranches  of  the  law,  it  appeared 
to  me  that  I  might,  without  presumption,  un- 
dertake the  task  of  supplying  a  general  outline 
of  tlie  principal  departments,  indicated  by  the 
course  taken  in  the  examination,  into  Common 
Lttw, — Conveyancing, — Equity,^  Bankruptcy, 
and  Criminal  Law, 

"  The  duties  of  a  compiler  of  this  humble 
order,  seemed  to  demand  only  that  he  ahould 
be  well  acf]uainted  with  the  wants  of  his  rea- 
ders, and  spare  no  pains  in  collecting  and  ar- 
ranging his  materials. 

"Accordingly,  I  have  submitted  to  the  pro- 
fession  a  short  series  of  volumes,  intended!  as 
the  First  Books  for  the  law  student,  compiled 
from  the  works  of  Blackstone  and  other  text 
writers, — omitting  the  ohsolete  or  repealed 
pans  of  the  law,  and  incorporating  all  the 
recent  statutes  and  decisions,  down  to  the  time 
of  publication. 

"The  volumes  thus  compiled,  are, — 

I.  Outlines  of  Law,  comprising  all  the  va- 
rious Injuries  to  Persons  and  Property,  and 
their  remedies  in  the  several  Courts.  Part  I  : 
Common  and  Statute  Law.  Part  2 :  Equity 
and  Bankruptcy. 

II.  Outlines  of  the  Law  of  Real  Property. 
Part  1  :  Corporeal  and  incorporeal  heredita- 
ments; Tenures;  Estates;  Uses  and  Trusts. 
Part  2 :  Title  by  descent  and  purchase,  and 
the  several  modes  of  conveyance. 

III.  Outlines  of  Criminal  Law. 

IV.  Outlines  of  the  Jurisdiction  of  all  the 
Courts,  Civil  and  Criminal. 

V.  A  Digest  of  Questions.  Part  I :  The 
Examination  Questions  in  Common  Law, 
Conveyancing,  Equity,  Bankruptcy,  and  Cri- 
minalLaw.  Part  2.  A  collection  of  Questions, 
founded  as  well  on  Blackstone'a  Comments- 
ries  and  other  text  books,  as  on  recent  sta- 
tutes and  decisions.  To  this  volume  the  others 
serve  as  a  key. 

"  In  executing  this  design,  it  was  manifest, 
that  so  far  as  the  commentaries  of  Mr.  Justice 
Blackstone  contained  an  exposition  of  the  ex^ 
isfing  law,  it  was  impossible  to  follow  a  belter 
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firiiide,  either  for  clearQCss  of  statement,  or 
elefrance  of  diction.  To  th«t '  time-honoured' 
work,  I  have,  therefore,  freely  resorted,— trea- 
suring up  not  only  all  such  parts  as  continue 
unchan)(ed  at  the  present  day,  but  so  much  of 
the  history  of  the pri«/  as  sheds  a  useful  light  on 
the  preteut. 

*'  Whilst  the  masterly  sketch  of  the  law  rela- 
tini^  to  'private  wroui(9,'  contained  in  the 
third  voluioe  of  the  Commentaties,  stands  al- 
tof^ether  unrivalled,  (except  in  its  obselete  de- 
scription of  almost  ail  real  actions,)  it  must  be 
admitted,  that  the  student  will  seek  in  vain  for 
any  ade<)uate  statement  of  the  riflief  and  pro- 
tection afforded  in  the  Courts  of  Equity,  ex 
tending  at  this  moment  over  one  hundred 
millions  of  properly.  Nine-tenths  of  the  vo- 
lume on  Private  Wrongs,  are  devoted  to 
the  Common  Law  remedies,  and  only  one 
4o  Equity  and  Bankruptcy.  I  have  therefore 
had  recourse  to  other  text  writers,  to  the  re- 
ports of  adjudged  cases,  and  to  the  recent 
statutes,  down  to  the  present  session  of  parlia- 
ment. 

"  The  reader  need  not  be  reminded  of  the 
difficulty  of  condensing  the  principal  points 
arising  from  the  VHst  mass  of  legislative  and 
judicial  changes  which  have  occurred  since 
the  time  of  Dlarkstone ;  of  selecting  jast  so 
much  as  might  be  properly  suited  to  the  ele- 
mentary  nature  of  the  design,  yet  sufficient  to 
Sdtisfy  at  his  outset  the  intelligent  student.  1 
have  earnestly  endeavoured  to  render  the  work 
useful, — to  submit  to  the  reader  not  only  all 
the  alterations  in  the  text  falling  within  the 
plan  of  an  elementary  course  of  reading,  but 
to  supply  various  important  additions  not 
hitherto  comprehended  in  any  edition  of 
Blaekstone." 


POINTS  OF  LAW  AND  PRACTICE,  BY 
QUESTION  AND  ANSWER. 


TRIAL  BEFORB  SHERIFF. 

[See  p.  31 1,  an/^.] 

1.  By  the  3  &  4  W.  4,  c.  42,  s.  17,  where  an 
action  is  depending  in  any  of  the  Superior 
Courts  of  Law  (or  any  debt  or  ticmand 
in  %vhich  the  sura  sought  to  be  recovered 
a:id  indorsed  on  the  writ  of  summons  does  not 
exceed  20/.,  the  Court  or  a  judge,  upon 
being  satisfied  that  the  trial  will  not  involve 
any  difficult  question  of  fact  or  lato,  may  di- 
rect that  the  i^sue  or  ibsues  joined  shall  be 
tried  before  the  *Am^  of  the  country  u  here 
the  action  is  brought,  or  any  judge  of  a 
Court  of  Record  for  the  recovery  of  debt  in 
such  county. 

2.  In  case  the  action  be  properly  triable  before 
the  sheriff  or  a  judge  of  a  Court  of  Record 
in  the  county  where  the  action  is  brought,  a 
summons  should  be  taken  out  to  shew  cause 
why  the  issue  should  not  be  so  tried.  The 
original  writ  of  summons  indorsed,  Avith  the 
pleadings  and  particulars,  should  be  pro- 
duced to  satisfy  the  judge  that  it  is  a  proper 

*  case  for  a  wrii'of  triid.— Bagley's  Practice. 


3.  The  writ  of  trial  applies  only  to  cases  of 
debt  or  demands  sought  to  be  recovered, 
and  indorsed  on  the  writ,  not  exceeding  20/. 
It  cannot  be  granted  in  an  action  of  tort. 
Smith  V.  Brown,  2  M.  &  W.  851. 

4.  Nor  in  an  action  where  the  damages  are 
unliquidated.  Jacquet  v.  Powra,  5  M.  &  W. 
155.     Collis  V.  Groome,  ^02,  ante, 

5.  The  defendant,  as  well  as  the  plaintiff,  may 
obtain  an  order  for  a  writ  of  trial. — Lush's 
Prac. 

6.  By  rule  of  Hilary  Term,  4  W.  4.  if  the  Judge 
of  a  Superior  Court,  before  whom  a  cause  is 
tried  and  less  than  201.  recovered,  shall  cer« 
tify  on  the  postea  that  the  cause  was  proper 
to  be  tried  before  him,  and  not  before  the 
sheriff  or  judge  of  an  Inferior  Court,  the 
coets  will  be  tuxed  according  to  the  usual 
scale. 

7.  The  writ  of  trial  may  be  directed  to  the 
judge  of  aity  Court  of  Record  in  the  county 
where  the  action  is  brought. 

8.  By  the  rule  of  Hilary  Vacation,  1834,  no 
fee  to  counsel  is  allowed  on  writs  of  trials 
except  in  trials  before  the  judge  of  the 
Sheriff's  Court,  London,  or  of  other  Courts 
of  Record,  where  attorneys  are  not  allowed 
to  practise,  and  then  one  guinea  only. 

9.  The  sheriff  or  a  judge  on  a  writ  of  trial,  has 
the  same  power  as  a  jtidge  at  Nisi  Prius  as 
to  nonsuits.  Watson  v.  Abbott,  2  C.  &  M. 
150;  and  may  direct  amendments  in  the 
writ  of  trial,  and  allow  immediate  execution 
or  «tay  the  same.    3  &  4  W.  4,  c.  42,  s.  18. 

10.  On  trials  before  the  sheriff  or  a  judge, 
under  the  Law  Amendment  Act,  the  verdict 
is  indorsed  on  the  writ  of  trial,  and  the  same 
course  of  proceeding  is  taken  as  after  trials 
at  Nisi  Prius  or  the  assizes. 

11.  When  a  trial  has  been  had  before  a  sheriff 
or  local  judfife  hi  term  time,  the  application 
for  a  new  trial  should  be  made  within  four 
days  after  the  return  of  the  writ  of  trial. 
Wheeler  v.  Whitmore, 4  Dowl.  235.  If  tried 
in  vacation,  the  application  must  be  made 
within  the  Brst  four  days  of  the  ensuing 
term.  If  the  motion  be  made  on  an  objec- 
tion to  the  pleadings,  there  is  no  occasion 
for  an  affidavit,  but  in  order  to  refer  to  th^ 
evidt>nce,  or  any  proceeding  at  the  trial,  the 
sheriff's  notes  must  be  verified.  Bagley's 
Practice,  4*25. 

12  On  a  trial  before  the  sheriff,  where  the 
plaintiff's  claim  is  under  61.,  the  Court  will 
not  grant  a  new  trial,  on  the  ground  that 
the  verdict  is  against  evidence.  Lyddon  v. 
Coombes,  5  Dowl.  560. 


BARRISTERS  CALLED. 

Hilary  Term,  1842. 

Lincoln's  inn. 

2Slh  January. 
William  Forbes. 
James  Dott  Hulton. 
Henry  Robert  Goldfinch. 
Charles  Maurice  Roupell. 
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Perceval  Hartley. 
William  Gurte i«  Whelao. 
Rff(ttier  Wiiitkley  Moore. 

28/A  Janttftry, 
Jolm  Eardlcy  Eantley  Wilmot. 
John  Crenz6  Hinseston  O^ier. 
Thomas  Gregory  Foster. 
William  Henry  Roberts. 
William  Meybohm  Rider  Haji^gard. 
Charles  Edward  Thornhill. 
Thomas  Guuner. 
Robert  Lowe. 

INNER  TBMPLB. 

January  2Sth. 
Thomas  John  Mazzingbi. 
Thomas  MonUffue  Carrinffton  Wilde. 
Charles  Robert  Claude  Wilde. 
William  Hughes  Hughes. 
John  Spencer  Phillips. 

MIDOLB  TBMFLB. 

\4th  Janunrif, 
William  Tobias  Langdon. 

28/A  January. 
John  Smith  Mansfield. 
William  Dickenson. 
William  Good. 
Richard  Potter. 
Charles  Bird. 
William  Donnelly. 
George  Garcia. 
Frederick  Thomas  Fowkc. 
Gustavns  Woolaston  Ftiwkc. 
James  Loifnn. 
Richard  Clarke. 
Raihbone  Bartlett  Roberts. 
Thomas  Alexander  Greene. 
James  Ludgater. 
Cotsford  Burdon. 

gray's  inn. 

26M  January, 
Samuel  John  Partridge. 

29M  Janmrif. 
Creuiutius  Cordus  Calder. 


SUPERIOR  COURTO. 
Eortr  O^ancdlar. 

CORPORATION  CHARITIB8.— APPOINTMENT  OF 
NEW  TRCSTKBS. 

The  trmtees  of  ckariHeg  that  were  vested  in 
the  bodies  corporate  in  boroughs  before  the 
act  5  Sf  6  W.  Ay  for  regulating  municipal 
cerporations,  are  entitled  to  service  of  a 
petition  for  the  appointment  of  new  trustees, 
and  their  clerk,  where  such  trustees  have  a 
clerk,  is  the  proper  person  to  be  served. 

This  was  a  petition  for  a  reference  to  the 
master  for  the  appointment  of  new  trustees 
of  charities  in  the  city  of  Gloucester,  which 
were  vested  in  the  body  corporate  before  the 
passing  of  the  act  of  W.  4,  for  regulating  mu- 
nicipal corporations. 


Mr.  Eiehards,  on  bebalf  of  the  actBal  tn»» 
tees,  objected  to  the  hearing  of  the  petttion. 
as  it  was  not  served  on  bii  clients,  ft  was  not 
required  that  the  petition  should  be  served  on 
each  of  tlie  trustees,  but  they  liad  a  clerk,  and 
service  on  him  would  be  accepted  as  >ervice  oa 
all.  They  had  the  legal  esUte  in  ibem,  and 
ought  to  have  notice  of  tbe  appointment  of 
uew  trustees.  It  was  the  practice  of  Lord 
Cottm^m  to  direct  notice  in  these  cases  to 
be  given  tn  tbe  titwn  clerk. 

iVlr.  Girdlestone  for  the  petiiioaera,  insbted 
that  tbe  town  clerk  had  no  connection  with 
these  charities,  which  were,  on  the  contrary, 
to  be  kept  distinct  from  the  borough  fund, 
with  which  he  was  connected.  It  would  be  an 
improper  waste  of  the  charity  to  serve  all  the 
trustees  individually  with  tbe  petition,  and 
thtv  had  no  recognised  common  officer. 

The  Lord  ChanaUor  could  not  certainly  see 
any  reason  for  serving  the  town  clerk,  but  it  ap- 
peared to  him  that  the  actual  trustees  ought  to 
have  notice  of  the  reference  for  the  appointmeot 
of  new  trustees.  In  this  case,  tbe  trustees 
had  a  clerk,  and  service  of  the  petition  on  him 
would  be  sufficient.  It  would  be  time  enough 
to  consider  how  the  service  should  bo  effected 
in  those  cases  in  which  the  trustees  shoald  not 
have  any  officer. 

In  re  the  Gloucester  Charities,  at  Lincoln's 
Ion,  Feb.  9,  1842. 

Witt  C^anallor  of  Cnnian^. 

▼ENDOR   AND    PURCHASER. — PAYMENT  OF 
MONET  INTO  COURT. — FEME  COVERT. 

Where  a  decree  is  taken  by  consent  for  the 
sale  of  an  estate,  and  it  afterwards  appears 
that  two  married  wom/en,  who  were  parties 
to  the  cause,  had  joined  in  the  consent  with- 
out having  answered  separately  or  apart 
from  their  husbands,  the  purchaser  eon  ob- 
ject to  the  validity  of  the  decree,  tm  a  mo- 
tion to  have  the  purchase  money  bnmghl 
into  Court, 

The  production  of  probate  is  suficient  evi- 
dence of  the  proof  of  a  will  to  pass  copy- 
holds, 

Simpson  stated  that  the  object  of  tbe  mo- 
tion was  to  have  a  sum  of  money  paid  into 
Court,  being  the  residue  of  the  purchase  mo- 
ney for  ilie  copyhold  premises  in  the  plead- 
ings mentioned.  The  objection  made,  was 
that  the  decree  which  established  tbe  will  in 
tbe  pleadings  mentioned,  and  ordered  tbe  sale, 
was  erroneous,  on  the  ground  of  the  same 
having  been  obtained  with  the  consent  of  two 
parties,  who  werd  noarried  women,  without 
their  having  been  examined  separately,  or  put 
in  separate  answers  ;  but  the  property  bjng 
copyhold,  he  submitted,  there  was  no  necessity 
for  the  will  being  established,  and  it  was  de- 
termined \ii  Bennttt  v.  HammUi,  2  Sch.  & 
Lef.  576,  that  a  purchaser  under  a  decree  is 
protected  against  the  claims  of  third  parties, 
of  which  he  had  no  notice  at  the  time  of  com- 
pleting his  purchase. 

Chandlest,  contrh,  said  there  were  two  ques- 
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tuins,  ihe  first  of  wbich  was  whether  the  de- 
cree waa  trrej^iilar';  and  the  second,  whether 
if  it  were  irregular,  a  purchaser  mi^ht  not  be 
affected  who  completed  his  purchase  under  it. 
Previuus  to  the  establishment  of  a  will,  the 
heir  at  law  or  customary  heir  might  have  an 
issue,  and  the  Court  was  very  careful  to  pre- 
vent their  rights  from  heitifr  injured.  The 
decree  in  this  case  recites  tliat  it  was  made 
upon  reading  the  original  will^  and  yet  the 
only  proof  is,  that  a  paper,  purporting  to  he  a 
will,  was  brought  from  Doctor's  Commons 
for  the  admission  of  the  two  defendants,  who 
were  married  women,  amounted  to  nothing. 
He  cited  Lechwere  v.  Brazeir,  2  J.  &  W.  28?. 

Simon,  as  amicus  curiig,  mentioned  a  case  of 
Dap  V.  Jrcher,  in  which  his  Honor  recently 
held  that  production  of  the  probate  wfis  suffi 
cient  evidence  of  a  wilt  relating  to  copyholds. 

The  Fice  Chancellor  said,  that  if  the  probate 
had  been  produced,  the  property  being  copy- 
hold, that  would  have  been  sufficient ;  but  the 
only  evidence  was  an  admision  by  two  married 
women  that  a  certain  will  was  made,  and  a 
document  produced  from  Doctor's  Commons. 
llie  motion  must  tlierefore  be  refused. 

Taylor  y.  MartinditU,  January  20th,  1842. 

FEME  ^OVERT.—DOSIICILE. 

If  husband  and  wife  be  domiciled  in  Scotland, 
and  the  wtfe  be  possessed  of  choses  in  ac- 
tion in  England,  the  husband's  representa- 
tives will,  on  his  death,  leamng  her  survi- 
ving, become  entitled  to  tkem,  although  all 
the  transactions  connected  with  them  may 
have  taken  place  in  England, 

This  was  a  suit  instituted  for  the  purpose 
of  recovering  possession  of  certain  funds,  the 
produce  of  property  that  had  been  in  setile- 
roeot,  and  which  it  was  admitted,  belonged  to 
the  wife,  but  had  qot  been  realized  during  the 
husband's  life,  who  pre-deceased  his  wife,  and 
the  qnestiou  was,  whether  the  wife,  or  his  re- 
preseotives  were  entitled.  It  appeared,  that 
urevious  to  her  marriage,  the  wife  resided  in 
England,  and  the  settlement  between  her  and 
her  bftshand  was  executed  al  Durham,  near  to 
which  place  the  property  which  had  given  rise 
to  the  dispute  was  situate. 

It  was  also  admitted,  that  according  to  the 
law  of  Scotland,  which  ditfered  from  the  law 
of  England  in  that  respect,  a  wife's  choses  in 
action,  thouah  not  reduced  into  possession,  be- 
came the  property  of  the  husband. 

Richards  and  Shadwell,  for  the  plaintiffs, 
said,  that  if  the  domicile  of  the  husband  were 
not  disputed,  the  claim  of  his  representives 
mast  be  recognized  in  the  same  manner  as  if 
the  question  were  being  discussed  in  Scotland, 
and  that  the  circumstance  of  the  property 
bcingsituate<l  in  England  was  of  no  consequence. 

Koe  and  Wright,  contrh,  said  that  no  doulit 
if  the  deed  were  executed  in  Scotland  it  would 
be  construed  according  to  the  Scotch  law;  but 
here  the  whole  transaction  took  pUce  in  Eng- 
land, and  it  wai&  evident  the  parties  ceuiracted 
and  intended  to  contract  according  to  the  law 
of  England.    It  was  true  they  afterwards  he- 


came  domiciled  in  Scotland,  hut  at  the  time 
of  the  contract,  the  wife,  whose  property  it 
was,  resided  in  Enijilaiid. 

The  Vice  Chgncellor  said,  that  if  there  were 
any  doubt  of  the  effect  of  the  law  of  Scotland 
with  reference  to  the  subject,  he  would  direct 
an  enquiry  to  the  master  to  ascertain  it,  hut  if 
that  were  admitted  be  must  determine  the 
husband's  representives  to  be  entitled;  and 
the  counsel  for  the  defendants  having  declined 
a  reference,  his  Honor  decided  accordingly. 

Smith  V.  Mackie,  February  19,  1842. 


EQUITABLE    ASSIGNMENT. —  POLICY     OF    IS* 
BDRANCB. — SUICIDE. 

Where  an  assured  deposited  a  policy  unth  his 
creditor,  accompanied  by  a  memorandum 
stating  that  he  **  would  leave  it  in  his  hands 
as  a  collateral  security,  and  that  he  would 
assign  the  same  at  his  expense,"  and  it 
appeared  that  the  policy  expressly  provided 
for  the  case  of  an  assignment :  Held,  that 
this  was  an  equitable  assignment  sufficient 
to  charge  the  defendants  to  the  extent  of  the 
assignee's  interest,  without  any  formally 
eaecuted  deed,  and  was  within  the  condition 
of  the  policy. 

In  MajT  1838,  one  Bowtell  being  indebted 
to  the  plaintiff,  the  former,  through  the  agency 
of  the  latter,  effected  a  policy  with  the  defen- 
dants, the  Britannia  Insurance  Company,  for 
700/.,  upon  his  life,  liy  the  third  conaition 
of  such  policy,  it  was  provided,  that  if  the 
assured  should  commit  suicide,  and  the  policy 
should  have  been  assigned  to  any  person  or 
persons,  having  a  bona  fide  interest  in  his  life 
to  the  extent  of  the  sum  assured,  the  full 
amount  would  be  psid  to  the  party  so  inter- 
ested ;  but,  that  if  the  interest  were  less  than 
the  sum  assured,  the  party  would  be  indem- 
nified to  the  full  extent  of  the  interest.*'  It 
was  alleged  that  at  this  time,  Bowtell  was 
indebted  to  the  plaintiff  in.  the  sum  of  268/., 
but  had  afterwards  paid  o(T  this  debt.  Since 
then,  however,  he  bad  become  liable  upon 
live  bills  of  exchange  amounting  to  38!^/. 
On  the  20th  of  July,  1838.  Bowtell  delivered 
to  the  plaintiff  the  following  memorandum, 
together  with  the  policy,  **  I  will  leave  in  your 
hands  the  policy  on  my  life,  effected  by  you 
in  the  Britannia,  for  collaterally  securing  to 
you  the  payment  of  260/.,  due  and  owing  troqi 
me,  and  any  other  sum  hereafter  due  to  you 
from  me  upon  bills  of  exchange,  and  /  will 
assign  the  same  at  my  expense."  One  pre- 
mium  of  22/.  had  been  paid.  In  the  month  of 
February  following,  Bowtell  committedsuicide. 
A  bill  was  now  filed  against  the  oflSce,  praying 
that  an  account  might  be  taken  of  the  debt. 

Mr.  5.  Sharpe,  and  Mr.  Shapter,  for  the 
plaintiff. 

Mr.  Lloyd  and  Mr.  Bacon,  for  the  defen- 
dants, contended  that  the  plaintiff  had  not 
brought  himself  within  the  language  of  the 
condition,  inasmuch  as  there  bad  b«en  no 
assignment. 
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V,  C.  Wigram.'^TXie  questioD  is,  supposing 
there  was  a  debt  bona  fide  due  from  Bowtell 
to  Cook,  whether  the  (Jompaay  is  liable  ?  The 
effect  of  the  metDorandutn  was  to  give  to  the 
plaintiff  a  rig'ht  to  enforce  the  payment  of  his 
demand  out  of  the  money  due  on  the  policy. 
In  the  event  of  the  natural  death  of  Bowtell, 
the  asignee  would  have  been  entitled  to  be 
paid  his  debt  out  of  the  money  coraintr  to  the 
estate.  The  effect  of  what  took  place  was  to. 
fpve  the  plaintiff  all  that  a  formal  assignment 
could  give  him,  and  the  letter  between  the 
parties  agreeing  that  he  should  have  the  benefit 
of  it,  by  giving  to  the  plaintiff  that  right,  does, 
in  fact,  assign  to  him,  as  between  the  debtor 
and  creditor,  the  benefit  of  it.  Tlien,  was 
this  such  an  assignment  as  the  third  condition 
of  the  policy  coutemplated  ?  The  obvious 
meaning  of  the  condition  is,  that  the  assured 
should  have  the  power  to  negotiate  the  policy 
as  a  security,  which,  by  the  insertion  of  the 
condition,  became  more  valuable.  The  obvi- 
ous and  rational  interpretation  of  this  con- 
dition, is,  that  it  had  reference  to  an  equitable 
assignment.  I  cannot  read  it  as  a  stipulation 
that  an  assignment  in  a  given  form  should  be 
executed.  I  consider  the  word  *'  assignment," 
in  the  condition,  and  the  word  "assignment" 
in  the  memorandum,  precisely  in  the  same 
way. 

booh  V.  Blach  and  others,  Lincoln's  Inn, 
February  1 0th,  1812. 

^uecn'tf  IScnrft. 
[Before  the  four  Judges.] 

PR.%CTICE. 

The  Court  wiU  not,  after  a  special  verdict  has 
been  argued  and  decided,  permit  the  case  to 
be  reheard  on  any  additional  statement  of 
facts. 

Lord  Denman,  C.  J. — An  application  was 
made  to  the  Court  the  other  day  under  these 
circumstances.  It  was  stated  that  both  the 
parties  had  agreed  on  the  facts  which  were  to 
be  drawn  up  in  the  form  of  a  special  verdict. 
Some  dispute,  however,  arising  as  to  this  matter, 
the  parties  came  before  me,  but  nothing  mate* 
rial  was  done ;  the  case  was  set  down  for  ar- 

Sument,  and  we  gave  judgment  for  the  defen- 
ant.  The  present  application  is  for  a  new 
trial,  for  the  purpose  of  enabling  the  parties 
to  put  additional  facts  noon  the  record,  or  for 
the  Court  to  introduce  tnem,  and  then  recon. 
sider  the  case.  This  latter  part  of  the  appli- 
cation ill  justified,  on  the  ground  that  the  facts 
stated  are  such  as  to  shew  that  what  is  wished 
to.be  inserted  in  the  case  is  something  which 
must  or  at  least  may  be  inferred.  If  this  ap- 
plication was  founded  on  the  fraudulent  con- 
duct of  the  other  party,  or  if  the  applicant  had 
been  misled  by  anvtbing  which  had  been  done 
by  the  Court,  cither  at  nisi  or  in  banc,  we 
should  not  be  deterred  hy  the  want  of  any 
specific  case,  as  a  precedent  for  doing  what 
we  are  asked  to  do.  But  the  application  does 
not  rest  on  that  ground.  We  gave  our  judg- 
ment on  the  facts  as  they  were  laid  before  us ;' 


both  parties  having  at  the  time  agreed  to  the 
statement  of  the  facts  on  which  our  judg- 
ment was  asked.  In  the  course  of  that  judg. 
ment  ive  used  the  expression  that  the  parties 
were  bound  by  the  facts  as  stated.  On  that 
sentence  alone,  which  was  not  necessary  for 
the  purposes  of  our  judgment,  the  plaintiff 
founds  the  present  applii-atton.  The  answer 
to  it  is,  that  if  he  is  entitled,  on  the  facts,  he 
may  correct  our  judgment  by  carrying  it  to  a 
Court  of  Error;  but  if  there  are  any  facts 
which  he  now  deems  it  necessary  for  him  to 
have  stated ;  we  can  only  say  that  they  shonld 
have  been  sfated  in  the  first  instance,  or  should 
have  been  laid  before  the  jury,  and  thus  intro- 
duced to  the  notice  of  the  Court.  This  the 
plaintiff  might  have  done,  and  this  he  has  not 
done.  This  is  the  whole  ca^e — one  of  the  par- 
ties  agreed  to  a  statement  of  facts,  in  the  form 
of  a  special  verdicr,  for  the  purpose  of  t&kiug 
our  judgment.  He  has  found  that  judgmeut 
against  him,  Imt  he  thinks  it  might  be  in  his 
favour  if  he  could  add  more  tacts  tii  those 
submitted  for  our  consideration.  There  is  pro> 
bably  no  case  in  which  the  unsuccess^ful  party 
has  not  entertained  such  an  opinion.  We 
could  not  make  this  rule  absolute  without  in- 
viting constant  attempts  thus  to  unravel  our 
derisions. 

Rule  discharfi^ed.  —  Sanders  v.  yanzeiUr, 
H.T.  1842.    Q.  B.F.J. 

eaumt'tf  38ciict)  KtfC  ^rititf  C«urt. 

INDICTMENT. 

In  an  indictment  charging  the  defendant  with 
indecent  exposure  of  his  person  with  intent 
Sfc,  the  Court  refused  to  con^pel  ike  prose* 
cutor  to  declare,  in  the  first  tnstamee,  what 
were  the  acts  intended  to  be  reMed  an  as 
constituting  the  substantive  offence,  and 
what  were  merely  to  be  proved  as  evidence 
of  intent. 

Recognizances  on  a  certiorari  skonUhind  the 
drfendant  to  receive  judgment  on  ike  day  cf 
the  trial,  if  it  is  intended  to  move  for  judg- 
ment in  that  way. 

Indictment  for  an  indecent  exposure  of  the 
person  with  intent  &c.  The  indictiAent  coo- 
tained  three  counts  alleging  various  acts  of 
indecent  exposure. 

Mr.  Chambers  for  the  defendant,  applied  to 
the  Court  to  call  on  the  prosecutor  to  declare 
on  which  of  these  acts  he  intended  to  proceed, 
as  that  which  constituted  the  substantive  of- 
fence charged  in  the  indictment,  and  which 
were  intended  to  be  given  in  evidence  for  the 
purpose  of  proving  the  intent. 

Lord  Denman,  C.  J.,  refused  to  compel  the 
prosecutor  to  make  the  required  declaration. 

The  evidence  was  given,  and  the  jury  re- 
turned a  verdict  of  Guilty. 

Application  was  then  made  to  the  Court  to 
pronounce  iudgment.  The  defendant  was 
called,  but  did  not  appear. 

Lord  Denman  asked  whether  the  recogni- 
zances bound  the  defendant  to  appear  and 
receive  judgment. 

l*he  answer  was  in  the  negative. 
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Lord  Denman  sa«d,  that  wben  it  was  intended 
to  move  for  juds^niettt  at  the  end  of  the  trial, 
the  notice  of  that  intention  ou^ht  to  be  ex- 
pressed on  the  face  of  the  recoj^niztinces. 

The  Queen  v.  Albert,  H.  T.  1842.  Q.  B.  N.  P. 

tBiuttiCi  JBeuct  9racti»  Court. 

mSDISSCRIPTION. — VARIANCE. — EXECUTOR. 
— PROCESS. — DECLARATION. 

It  is  not  a  variance  between  the  declaratian 
and  process,  that  in  the  former  the  plain- 
tiff ts  described  "  executor"  but  not  suing 
"  as  executor"  and  in  the  latter,  generally, 
without  any  allusion  to  his  representative 
capacity. 
In  this  case  the  plaintiff'  sued  out  a  writ  of 
summons,  and  in  it  descrihtd  himself  "execu- 
tor/' hot  not  as  suin^  "  as  executor."     In  the 
declaration,  he  frave  no  description  of  himself, 
but  declared  generally. 

Simon  obtained  a  rule  nisi  to  set  aside  this 
declaration,  on  the  ground  that  there  was  a  va- 
riance between  it  and  the  writ  of  summons. 

Willes  shewed  cause  a,^ainst  the  rule,  and 
contended  that  the  introduction  of  the  word 
•*  executor  "  into  the  writ,  was  not  more  than 
if  the  word  "  carpenter,"  or  the  name  of  any 
other  business  had  been  introduced.  It  did 
not  describe  the  plaintiff*  as  nu'xnjjc  in  a  repre- 
sentative character,  and  therefore  there  was 
no  variance  between  the  process  and  the  de- 
claration. The  present  rule  ouj^ht,  therefore, 
to  be  discharged. 

Simon,  in  support  of  the  rule,  contended 
th.it  the  plaintiff',  by  introducini;  the  word 
*•  executor  "  into  the  process,  deceived  the  de- 
fendant, and  led  him  to  suppose  (hat  the 
action  wa:»  in  a  re)iresentative  character.  This 
ini^ht  induce  the  defendant  to  make  a  defence 
to  an  action,  which  otherwise  would  he  un- 
defended. He  was  thus  compelled  to  inciir 
an  amount  of  costs  unnecessarily.  If,  there- 
fore, the  Court  should  be  of  opinion  that  the 
rfile  oa>;ht  to  be  discharged,  it  should  be  dis- 
charged without  costs. 

Cur,  adv.  vult, 
fVilliams,  J.,  thought  that  the  introduction 
of  the  word  "executor"  into  the  process 
could  only  be  considered  as  a  description  of 
the  person  suing,  and  not  of  the  character  in 
which  he  sued.  It  was,  therefore,  no  variance 
for  the  declaration  to  describe  him  generally. 
There  was  an  anonymous  case  in  1  Dowliug's 
Practice  Cases,  97,  where  a  similar  decision 
was  pronounced  by  Air.  Justice  Patteson,  The 
rule  must,  therefore,  be  discharged,  but  under 
the  circumstances,  without  costs. 

Rule  di>chitrged,  without  costs. — JFVee,  exe- 
cutor of  Free,  v.  White,  H.  T.  18l2.  Q.  B.  P.  C. 

SERVICE     OF    RULE    TO     COMPUTE.   —  RULE 
ABSOLUTE. 

It  is  not  a  sufficient  service  of  a  rule  to  com- 
pute on  a  publican  that  it  has  been  left 
with  "  a  person  in  the  bar," 

In  this  case,  which  was  an  action  on  a  bill 
of  exchange,  judgment  by  default  having  been 
suffered^  a  rule  to  compute  was  obtained. 


Miller  now  moved  to  make  that  rule  ab- 
solute. The  affidavit  of  service  on  which  he  ap- 
plied, stated  th.it  the  defendant  was  a  publican, 
and  the  rule  nist  was  served  on  a  person  in 
the  bar.  The  question  was,  whether  this  was 
a  sufficient  service  of  the  rule. 

Williams,  J.,  was  of  opinion  that  it  was  not. 
Nothing  shewed  any  privity  between  the  de- 
fendant and  the  person  on '  whom  the  service 
was  affected  in  the  bur. 

Rule  refused. — Monroe  v.  Reader,  H.  T. 
1842.  Q.  B.  P.  C. 

Common  ^Irai^. 

PROBllSSORy  NOTE.— PORftI  OF  ACTION.— 
DEBT. 

In  an  action  on  a  joint  and  several  promissory 
note  against  one  defendant,  the  plea  alleg^ 
that  the  defendant  had  made  the  note  to- 
gether with  one  G.  W.,  and  as  security  for 
him  to  the  plaintiff  for  the  amount  thereof, 
and  without  consideration:  Held,  upon 
demurrer  to  the  replication,  putting  in  issue 
the  fact  of  consideration,  that  the  action 
was  well  conceived  in  debt. 

This  was  an  action  of  debt  brought  against 
the  makers  of  a  joint  and  several  promissory 
note,  for  15/.  The  defendant  pleaded  that  the 
note  was  made  by  him  and  one  George  Watt, 
but  that  neither  before  nor  at  the  time  of 
making  the  said  note,  was  the  defendant  liable 
to  the  plaintiff  for  the  said  sum  of  15/.  ;  that 
the  note  was  signed  by  the  defendant  at  the 
request  of  Watt,  and  as  a  security  to  the  plain- 
tiff for  15/.  which  was  the  debt  of  Watt ;  and 
that  the  defendant  had  no  value  or  considera- 
tion for  the  said  note.  Replication,  that  there 
was  value  and  consideration  given  for  the  note, 
to  wit,  the  amount  of  the  note.    Demurrer. 

Mr.  Serjt.  Stephen  in  support  of  the  demur- 
rer, argued  that  the  real  question  was,  whether 
debt  would  lie  against  a  person  in  the  situation 
of  the  defendant,  as  disclosed  in  the  plea. 
Assumpsit  undoubtedly  would  be  maintain- 
able, but  the  consideration  being  collateral, 
and  not  direct  between  the  plaintiff  and  defen- 
dant, this  demurrer  must  prevail  The  dis. 
tinction  was  between  the  existence  of  a  debt 
and  a  liability;  and  although  in  the  present 
case  there  was  a  liability,  it  was  the  necessary 
ingredient  of  priuty  to  render  it  debt.  The 
distinction  was  established  by  Foster  v.  •/</////, 
5  Tvr.  244  ;  Chrk  v.  fFtUon,  3  W.  &  W.  208  ; 
Abbott  V.  Hendrivks,  1  Man.  h  Or.  791  ;  and 
PridHtf  V.  Henhrey,  1  B.  &  C.  6/5 

Mr!  Serjt.  Siorks,  in  support  of  the  replica- 
tion,  was  stopped  by  the  Court. 

Tindtd,  C.  J. — When  this  defendant  gave 
the  note  to  the  plaintiff',  he  entered  into  a  new, 
original,  and  immediate  contract  with  the 
plaintiff',  and  that  created  a  privity  of  contract 
between  them,  by  which  he  took  the  debt  upon 
himself.  The  case  of  Evans  v.  Jones,  5  M,  8l 
W.  295,  has,  I  think,  completely  pnt  an  end 
to  all  ground  of  objection  to  this  action. 

Erskine,  J.,  and  Alnule,  J.,  concurred. 

Judgment  for  the  plaintiff'. — Siion  v.  /i7(/- 
i«a;i,  H.  T.  1842.    C.  P. 


Digitized  by 


Google 


334 


Superior  Courts :  Common  Pleas.  —  Cause  List, 


DEMISE. — TRAVERSE. 


;    To  an  action  of  trespass  i\.c.t,  the  drfen-^ 
dant  justified  under  one  G.  B.,  whose  title 
was  set  out,  and  whose  servant  he  was  : 
Replication^  that  an  agreement  had  been  en- 
tered into  with  the  defendant  as  agent  of  B., 
bp  which  the  close  was  demised  to  the  plain- 
tiff for  a  term  yet  unesmired :  Rejoinder, 
that  B.  had  not  demised  to  the  plaintiff: 
Held,  upon  general  demurrer,  that  the  tra- 
verse was  good. 
The  plaintiffs   declared  in  trespass  t^uare 
clausumjregit;  the  defendant  pleaded  giving 
colour  to  the  plainiiff,  and  justifyinf^  the  tres- 
pass as  the  servant  of  one  G.  Bucknall,  whose 
title  was  set  out,  and  whose  servant  he  wa». 
Tlie  plaintiff  replied,   that  an   agreement  in 
writing  had  been  made  by  the  defendant,  as  the 
aprniit  of  Bucknall,  and  with  his  authority,  by 
which  the  close  in  question  was  demised  to  the 
plaintiff  for  a  period  yet  unexpired.   Rejoinder, 
that  Bucknall  did  not  demise  the  close.    Ge- 
neral demurrer. 

JVlr.  Serjt.  Channell,  in  support  of  the  de- 
murrer. The  objection  to  the  rejoinder  was 
that  it  traversed  a  fact  which  was  not  alleged  in 
the  replicRtionj  but  denied  an  inference  of  law 
resulting  from  the  facts  stated.  He  cited 
Bedell  v.  Lnll,  Yclv.  161;  Cross  v.  Hunt, 
Canh.  99. 

Tlndal,  C.  J.— Is  not  the  legal  effect  of  the 
demise  by  the  defendant  as  the  agent  of  Bick- 
nall,  a  demise  by  Bieknall.  1  ttitnk  you  can- 
not raise  this  objection  upon  general  demurrer. 
Channell  then  argued,  that  the  traverse  was 
too  lartre ; 

[Sed  per  Curiam.]  Judgment  for  the  de- 
fendant. 

Mr.  Serjt.  Manning  was  to  have  argued  for 
the  defendant,  but  was  nut  called  upon. 
iVilkins  V.  Boutcher,  H.  T.  1842.    C.  P. 


MONET  HAD  AND  RECEIVED. 

The  plaintiff  having  purchased  of  the  defen- 
dant his  right  to  damages  in  a  certain 
cause  pending,  the  agreement  was  ratified 
by  a  aeed  of  assignment  j  the  defendant  was 
sent  by  the  plaintiff  to  receive  the  amount 
of  the  verdict  and  costs,  and  retained  it  : 
Held,  that  the  money  was  recoverable  in  an 
action  of  assumpsit  for  money  had  and 
received. 

This  was  an  action  of  assumpsit  for  money 
bad  and  received.  At  the  trial,  it  appeared 
that  the  defendant  Jones  had  been  plaintiff 
in  a  suit  pending  against  one  Railston  Brown, 
\Vhich  had  be»n  referred  to  arbitration,  and 
that  the  pn  sent  plaintiff  being  acquainted  with 
the  defendant  agreed  to  purchase  of  him  his 
chance  of  an  award  in  his  favor,  for  110/.  A 
deed  of  assignment  was  executed,  by  which  this 
agreement  was  ratified,  and  the  plaintiff  was 
appointed  the  attorney  of  the  defendant,  to 
receive  and  sue  for  the  sum  to  be  awarded  by 
the  arbitrator.  The  award  being  made,  the 
plaintiff  took  it  up,  paving  to  the  arbitrator  the 
sum  of  116/.  costs;  but  upon  opetung  it^  it 


was  discovered  that  a  sum  of  3U.  only  was 
awarded  to  the  defendant,  the  coits  of  the  re- 
ference being  directed  to  be  equally  divided 
between  the  respective  parties.  The  plaintiff 
sent  the  defendant  to  Mr.  Brown,  to  receive 
the  damages,  and  his  share  of  the  cost«»,  and 
received  from^him  a  cheque  for  89/.,  the  amount 
due.  This  was  the  sum  for  which  the  action 
was  brought ;  an  objection  was  rused,  that  the 
two  sums  could  not  be  recovered  of  the  defen- 
dant in  the  present  form  of  action  for  money 
had  and  received,  but  that  the  plaintiff  should 
have  brought  covenant  upon  the  deed  of  assign- 
ment. Mr.  Justice  Coltman,  however,  over- 
ruled the  objection,  and  a  verdict  was  found 
for  the  plaintiff. 

Mr.  Serjeant  Shee,  now  moved  for  a  new 
trial,  on  the  ground  cf  misdurection,  contend- 
ing that  the  moncv  received  by  the  defendant 
was  his  own,  and  tnat  he  had  a  legal  interest  in 
it,  although  he  was  under  an  equitaUe  liability 
to  pay  it  to  the  pluntiff,  which  liability  arose 
upon  the  deed. 

Tindal,  0.  J. — ^The  rule  must  be  refused. 
It  has  been  held  since  the  time  of  Lord  Mans- 
field, that  where  money  is  due  aquo  et  bono,  it 
may  be  recovered  in  this  form  of  action* 

Rule  refused.— Smi/A  v.  Jones,  H.  T.  1S42. 
C.  P, 


l^otiite  of  ftarHtf. 

SESSION,  1842. 

CAUSES  APPOINTED  FOR  HRARIKG. 

Scotv.  Ker.  (Ist  Appeal.)  Scothmd 

Scot  V.  Ker.  (3d  Appenl.j  ditto 

Vaughan  v.  Gronow.  (abated)    Chancery,  Englaod 
The  King  v.  Trafford.  (Writ  of  Error)  PIdniiff  *• 
Counsel  heard.  Queen's  Bench  England. 

1833. 
Blake  r.  Boyle.         (abated)         Chancery,  Ireland 
Att\rood   and   another  v.   Small.       (lat  appeal.) 
Abated.  Exchequer,  &igl&nd 

Johnson  v.  Thomas,  ex  parte.  SroUand 

Goold  V.  Kichards   (abated)         Chancery  Ireland 

1836. 
Small  V.  Attwood.  Exchequer,  Eogtaad 

1837  &  8. 
Purnell  V.  Mc.Gauran,  ex  parte,     (abated)     Chan- 
cery, Ireland 
Aitken  v.  Finlay  and  Neilson,  ex  parte,      (abated) 

Scotland 
E.  Belfast v.M.  of  Donegall.     (abated)     Chancery 

Ireland 
Scaulan  v.  Usher,  (under  compromise)  Ditto 
Crawford  r.  Edward  (pauper)  ex  parte.     Seotla&d 

1839. 
Sir  G.  Sinclair,  Rart.  v.  Viscount  Maitland.    (to  he 
heard  after  the  cause  Viscoont  Maitland  v.  Home, 
etecon.  Scotland 

Andrews  v.  Walton,  Chanc«ry  EagUod 

Viscount  Maitland  v.  Home,  tte  am,         Scotland 
Parr  v.  Attorney  General.  Chancery  EagUnd 

1840. 

JuDOES.>~SSr  F.  Burdett,  Bart.  v.  Doe  on  demise 

of  Spilsbury.  (Writ  of  Error)  Queea'i 

Benefa,  England 

Skynner  v.  Doe,  on  demise  of  Spilsburv. 

(Writ  of  Error)  ditto 
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Lord  Donglas  v.  Duke  of  Arg)'le.  Scotland 

Lord  Adrocate  of  Scotland  v.  Lord  Danglas.    ditto 
JuDGB8.~Ratland  v.  Due  on  demise  of  Whythe. 

(Writ  of  ErroiO     Exchequer,  England 
Carrkk  ir.  Buchanan,  ex  parte.     ( Abatbd) 
Dundai  #.  Dnndas.        (Abated)  ditto 

Judges.— ^ir  J.  Stmpaon  v.  Lord  Hovdea.    (Writ 

of  Error)  Queen's  Bench,  England 
Fogo  V.  Malthie,  or  Fogo  {came  remiltfd}  Scotland 
Christie  v.  Wight.  ditto 

Napier  &  Co.  v.  Duncan,  or  Bruce.  ditto 

JuDGBS. — Roe,  lessee  of  LordTrimlestown  r.  Kem- 

mli.        (Writ  of  Error)     Exchequer, 
hviand 
Siree  ».  Kirwan,  or  ConoUy.        (Abated)  Ireland 
RentOD  V.  Anatruther,  ex  parte  Scotland 

Anstrntber  v.  Wood.  ditto 

Gardner  p.  Scott,  ex  parte.  ditto 

Menzies  v,  Baratow.  ditto 

Balfour  p,  Malcolm,  etefn.  ditto 

JvDGBS.-~Pam&  V.  Bereaford.      (Writ  of  Error) 
Exchequer,  Ireland 
Hamilton  v.  Hamilton.  Scotland 

HamiitOD  v.  Wright.  ditto 

Middleton  v.  Baker.  Chancery,  England 

Charter  r.  Sir  J.  Trevelyan.  ditto 

1841. 
The  General  Conrention  of  Royal  Burghs  of  Scot- 
laud  V.  Cunningham.  Scotland 
Clark  V.  Smith.  Chancery,  Ireland 
Ker  V.  Cochran,  tUcon,  Scotland 
Bttird  p,  Neilaon.  ditto 
The  Rdinburgh  and  Dalkeith  Railway  Company  v. 
Wanchpole.  ditto 
Farrell  v.  Gleeson.  Exchequer,  Ireland 
Gurlytf.  Gurlf.  Chancery,  Ireland 
White  p.  Cnddon.  Exchequer,  England 
Sir  L.  Saint  GeoiigeSheffington,  bart  v.  Budd  ditto 
Jones  V.  Waite.  (Writ  of  Error)  Eugland 
Edioburgh  and  Glasgow  Union  Canal  Company* 
9.  Sir  G.  T.  Carmicbael,  Bart.  Scotland 
v^ir  J.  H.  Dalrymple,  v.  Ranken,  ex  parte.  ditto 
MonkUnd  and  Kirkintilloch  Railway  Co.  v.  Dixon. 

ditto 
Mackersey  r.  Ramsay,  Boonera  &  Co.  ditto 

Macdonald  v.  Lord  Macdonald.  ditto 

Gordon  v.  Campbell,  ex  parte.  ditto 

Hftvorth  9,  Boatock,  ex  parte.  Exchequer,  England 
Galwey  v.  Barron.  Exchequer,  Ireland 

Sherburne  v.  Middleton.  Exchequer,  England 

Murphy  v,  Couway  Chancery,  Ireland 

)«.  Gleeson.     (Second  appeal)      Exchequer, 
*  Ireland 

Broadburat  v.  Tunnidiff.  Chancery,  England 

Coote  9.  Le  Poer  French,  ex  parte. 

Chancery,  Ireland. 
Adam  o.  Farqnarson.  Scotland 

Mackenzie  v.  GirTan.  ditto 

RobsoD  p.  Attorney  General,  ex  parte.    Chancery, 

England 
Reddier.Todd.  Scotland 

Cullison  p,  Girlirg,  ex  parte.     Chancery,  England 
Gordon  V.  Cam  pbelL  Scotland 

Porterfield  v.  Corbett.  ditto 

Ferguson  v.  £.  of  Kionoull.  ditto 

1841. 
2d  Session.— Thomson  v.  H.  M.  Advocate  General, 
(Writ  of  Error)  Exchequer,  Scotland 

Cnllen  #.  Sproutt.  Scotland 

Ker  a.  Jobson,  or  Dickson.  ditto 

Gibson  v.  Rutherglen  and  Co.  ditto 

Drake  v.  H.  M.  Attorney  General.  Chancery 

England 


H.  M.  Attorney  General  v.  Drake.  ditto 

The  Skinners'  Company  v.  The  Irish  Society,  ditto 
Waters  v.  Groom.  ditto 

Rutter  ».  Chapman.     (Writ  of  Error)     Exchequer, 

England 
Earl  of  Rosslyn  and  another  v.  Aytuun.  Scotland 
Heddle  v.  Baikie.  ditto 

1842. 
Drummond  ».  Munro,  or  Ross.  Scotland 

Johnstone  v.  Beattie.  Chancery,  En^rland 

Sharpe  r.  Lord  Panmorl.  Scotland 

Fleming  v.Baird.  ditto 

Brown  v.  Annandale.  ditto 

Fraser  v.  Nicol.  ditto 

Williamson  v.  H.  M.  Advocate  General.     ( Writ  of 
Error)  Exchequer,  Scotland 


PARLIAMENTARY  INTELLIGENCE 
RELATING  TO  THE  LAW. 


%o\xU  of  Horlrir. 

STANDriCG  ORDERS  RBSPBCTING  PRIVATE 
BILLS. 

Die  renerii,  18°  Februarii  1842. 

Orderbd,  by  tbe-  Lords  spiritaal  and  tem-« 
poral  io  Parliameot  assembled,  that  where 
aoy  petition  praying  leave  to  brinfi:  in  a  Pri- 
vate Bill  shall  set  forth  that  a  petition  in  the 
same  words,  or  the  same  in  substance,  was 
(Nreaented  in  the  last  Session  of  the  last  Par- 
liament, or  which  shall  refer  to  any  such  peti- 
tition  presented  in  the  last  Session  of  the  last 
Parliament,  and  that  the  Judges  to  whom  such 
petition  was  referred  did  make  their  Report 
thereon,  or  in  case  of  any  bill  brouj^ht  from 
the  House  of  Commons  and  referred  to  the 
Judges  and  on  which  the  Judges  made  their 
Report,  the  same  be  referred  to  a  Committee, 
to  examine  and  report  whether  any  alteration 
hath  taken  place  in  the  state  or  interest  of  the 
parties  since  the  proceedioj^s  on  the  said 
former  petition  and  bill  were  stayed  by  the 
prorogation  of  the  la5t  Parliament ;  and  if  the 
Committee  shall  report  that  no  such  alteration 
hath  taken  place,  then  that  leave  be  given  to 
the  parties  to  bring  in  a  bill,  in  the  same 
words  as  those  of  the  former  bill  so  reported 
upon  by  the  Judges  as  aforesaid,  without  re- 
ferring the  said  renewed  petition  tu  two  of  the 
Judges  in  the  usual  course. 

Ordbred,  that  if  any  such  bill  so  renewed 
and  presented  shall  be  committed  in  this  Ses- 
sion (such  former  bill  having  been  also  com- 
mitted in  the  last  Session  ot  the  last  Parlia« 
ment),  the  Committee  appointed  on  such  re- 
newed bill  be  at  liberty  to  proceed  on  the 
same,  after  a  week  from  the  day  on  which  the 
same  shall  be  ordered  to  be  committed  ;  and 
that  notice  affixed  on  the  doors  of  this  House 
seven  days  before  the  meeting  of  the  sdd 
Committee  shall  be  sufficient. 

Ordbrbo,  that  where  any  evidence  was 
taken  in  the  last  Session  of  the  last  Parliament 
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before  the  Committee  appointed  to  consider 
such  former  bill,  the  same  be  referred  to  the 
Committee  appointed  to  con^jidi^r  such  re* 
iiewed  bill,  and  be  received  as  evidence  by 
such  Committee ;  but  without  prejudice  to  the 
same  or  any  other  witnesses  being  examined, 
if  required  and  necessary. 

For  enabliniif  Ecclesiastical   Corporations  to 

grant  Leases.  The  Bishnp  of  London. 

For  enabling  Incumbents  of  Benefices  to  grant 

Leases.  llie  Bishop  of  London. 

To  amend  the  laws  relating?  to  Loan  Societies. 
For  improving  the  Law  of  Evidence. 

[For  2d  reading.]  Lord  Denman. 

The  following  is  the  substance  of  Lord 
Den  man's  Bill: — 

1.  Witnesses  not  to  be  excluded  from  giving 
evidence  by  incapacity  from  crime  or  interest, 
2,  Baptists  may  make  affirmations  instead  of 
swearing.  3.  la  legal  proceedings,  it  shall  not 
be  necessary  to  state  that  the  jurors  had  made 
aflBrmation. 

For  the  Amendment  of  the  Law  relating  to 
Bankrupts,  and  the  better  Advancement  of 
Justice  m  certain  Matters  relating  to  Credi- 
tors and  Debtors.  Lord  Cotteuham. 
[For  2d  reading.] 
To  improve  the  Practice  and  extend  the  Juris- 
diction of  County  Courts. 

[For  2d  reading  ]  Lord  Cottenham. 

To  enable  the  Lord  Chancellor  to  direct  cer- 
tain Proceedini(s  in  Bankruptcy,  Insolvency, 
and  Lunacy  to  be  carried  to  tlie  County 
Courts.  Lord  Cottenham. 

[For  2 J  reading.] 


Jgausre  of  Commons 

For  Registering  Copyrights  and  Assignments, 
and  better  securing  the  property  therein. 

Mr.  Goddon. 
[In  Committee.   See  the  BID,  p.  309,  antf,'] 
To  allow  Writs  of  Error  on  Mandamus. 

The  Attorney  General. 
To  alter  the  Law  as  to    Double  Costs,   and 
other  matters.  The  Attorney  General. 

To  regulate  the  Sale  of  PdHsii  Prnpertv. 

Sir  E.  Knatchbull. 

For  the  more  effectual  inspection  of  Hou-es, 

licensed  at  Quarter  Sessions  fi»r  the  Insane. 

Lord  G.  Somerset. 

For  the  Regulation  of  Buildings. 

Mr.  F.  Maule, 
For  the  Improvement  of  certain  Boroughs. 

Mr.  F.  Maule. 
Municipal  Corporatiuns      [In  Committee.] 
To  consolidate  the  Queen's  Bench,  Fleet,  and 
Marshalseu  Prisons.  t^ir  J.  Graham. 

Regulation  of  certain  Apprentices. 

Sir  J.  Graham. 
To  amend  the  Law  of  Marri.igc. 

Lord  F.  Egerlon. 
Small  Debt  Courts  Bills  fur 

Leicester,  (jurisdiction  15/.) 
Honiton. 


THE  EDITOR'S  LETFER  BOX. 


"  A  Clerk  in  the  Country,"  articled  in  June. 
1838,  can  pass  six  months  in  the  chambers  of 
a  conveyancing  harriiter,  and  the  remaining  ^ix 
months  of  his  fifth  year  with  the  agents  of  the 
solicitor  with  whom  be  has  been  articled.  If 
his  articles  only  provide  for  his  passing  the 
last  twelvemonth  in  the  ofhce  of  the  a^rent  of 
the  country  attorney,  he  must  have  the  attor- 
ney's consent  to  effect  the  change. 

R.  H.  T.  is  informed  that  so  hr  from  bis  arti- 
cles being  vitiated  in  any  way  by  oceagumaUy 
working  in  the  chambers  of  a  Barrister  during 
his  last  year,  he  may  serve  a  whole  year. 

We  have  received  two  letters  signed  **  Ami- 
cus," relating  to  a  Legal  Discusaiou  Society. 
The  respective  parties  may  leave  letters  re- 
garding the  proposed  meeting  at  our  publishers, 
or  advertise  a  meeting. 

We  think  we  are  not  justified,  on  the  antho- 
rity  of  an  unknown  Correspondent,  to  describe 
the  marks  of  the  Examiners,  indicating  the 
degrees  of  approval  which  the  Candidates 
attain,  nor  do  we  see  the  use  of  the  statement. 

The  letters  of  "  Sexagenarian"  and  "  Civis 
H,"  shall  be  attended  to. 

The  rule  of  Court  relating  to  the  judgment 
of  non  pros,  in  ejectment,  will  be  found  21  L. 
O.  330.     It  was  made  in  Hilary  Term  1841. 

A  person  whose  articles  expire  on  the  lltli 
June  next  may  be  examined  and  admitted  in 
Trinity  Term,  which  will  not  end  till  Monday 
the  13th. 

In  answer  to  the  inquiry  of  "Gent,  one,  &c.," 
we  believe  that  the  Bill  introduced  into  the 
House  of  Lords  by  the  Master  of  the  Rolls  in 
August  last  for  the  *'Consolid.ition  and  Amend- 
ment of  the  law  of  Attorneys,"  and  published 
in  Vol.  22,  will  soon  be  revived  in  an  amended 
form.  We  shall  bring  it  to  the  notice  of  our 
readers  as  soon  as  it  makes  its  appearance. 

We  are  informed  that  the  statement  made 
at  pp.  224,  320,  applies  to  the  Inner,  not  the 
Middle  Temple.  We  have  been  le<l  into  the 
mistake  l»y  a  gentleman  on  whose* accuracy 
we  ihouuhc  we  could  rely.  Perhaps  it  may 
not  he  inappropriate  to  say  that  it  would  he 
convenient  if  the  Benchers  of  all  the  Inns  of 
Court  would  please  to  make  uniform  regali- 
tion9,  and  cause  them  to  be  pnblished.  It 
must  be  admitted,  however,  that  the  rules  are 
easily  ascertained  hy  calling  at  the  Treasurer's 
or  Steward's  offices. 

The  communication  regarding  a  classical 
examination,  and  the  h  tier  o(  **  An  Articled 
Clerk  "  and  *'()miiron,"  shall  be  considered. 

Most  of  the  last  appointed  Queen's  Couoeel 
practise  generally  in  ail  Equity  Courts,  and 
we  understand  that  we  were  mistaken  in 
stating  that  Mr.  h'oe  had  selected  two  Courts 
only. 

ircsfern  Circuit,— Ai  page  303,  the  Cora- 
mibsion-day  at  B^dm-n  is  stated  to  be  the  24th 
instead  of  the  2lst  March. 
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^**  Qood  niAgisaid  Nos 

PiTtinet,  et  neatWt  malum  est,  agitaraus." 


Ho  RAT. 


SUMMARY  OF  RECENT  DECISIONS 
IN  THE  SUPERIOR  COURTS. 


ABATEMENT. 

Thit  mftiritge  of  a  female  plainliff  before 
decree,  causes  a  general  abatement  of  the 
rtaie :  Held,  therefore,  ihat  where  a  female^ 
one  of  sereral  pluDtiffii,  marriedj  and  her  co^ 
plsintiila  did  not  ihew  that  they  tni^bt  not 
mt  known  of  it,  all  the  .iubiequeni  proceed- 
in|[i  in  the  cause  before  revivor,  are  irre^lar 
tod  void.  Th0m€»  v.  Skitiey^  297 ;  see  Crew 
f.  FeriMn,  1  Cro.  Car.  97;  Burch  ?♦  Mnr; 
p^er,  1  Yarn.  400 1  Tkempson's  cMe,  3  P. 
Wffls*  196. 

ACTOR. 

The  Conrt  granted  a  writ  of  dlstrinpfas 
igsihst  an  actor,  who  appeared  everv  ni^ht  on 
Ibe  stage,  but  access  could  not  be  obtained  to 
liim  in  any  other  way.  Stekes  v.  Mathews, 
285. 

AMENDMENT. 

1.  The  Court  will  not  make  an  order  for 
the  amendment  of  a  bill  after  the  time  allowed 
liy  the  opdera  for  the  purpose  has  expired, 
unless  the  delay  is  clearly  accounted  for,  and 
it  be  shewn  that  the  amendments  are  material. 
HoiAHiom  v.  ff^ail,  282., 

2.  The  declaration  stated  that  the  plaintiff* 
bad  employed  the  defendant  to  lay  out  a  sum 
of  942/.  in  a  government  *'  annuity  lor  his  life," 
and  alleged  as  a  breadi,  that  he  had  luid  out 
the  money  in  a  private  company ;  the  plaintiff 
at  the  trial,  proved  an  employment  of  the  de- 
fendsnt  to  lay  out  the  money  in  a  government 
"security:"  Held,  that  it  was  an  amendable 
error  within  the  3  &  4  W.  4,  c.  42,  «.  23. 
Gtr/ord  v.  Daley,  319. 

ATTOmNBT. 

1.  The  Court  having,  npon  the  applkation 
of  a  solicitor  in  the  countiy,  ordered  his  town 
•gent  todeKver  op  all  papers  in  his  posses- 

VOL.  zxiii,     ito.  ?0d. 


sion  belonging  to  such  solicitor,  within  > 
limited  time,  and  the  papers  being  very  volu- 
minous :  Held,  that  the  solicitor  was  not  en- 
tilled  as  a  matted  of  ceur^  to  the  four  day 
order,  in  conlequence  of  the  agent  ndt  Ifeing 
prepared  to  deliver  up  all  the  papers  by  the 
time  stipulated,  due  diligeooe  having  been  used 
by  him  for  the  purpose  of  complying  with  the 
terms  of  the  order.  Held  also,  that  the  agent 
\%M  not  subject  to  costs,  for  having  given 
notice  of  motion  for  a  four  day  order^  on  the 
day  appointed  for  delivery  up  of  the  papers 
and  not  proceeding  with  it  iii  consequence  of 
the  papeft  being  subsequently  given  up.  Es 
parte  Haiband,  in  re  George  Smith,  315. 

2.  Where  a  rule  requiring  a  party  to  pay 
money  haH  been  made  absolute,  a  ruU  for  an 
attachment  absolute  in  the  first  instance  will 
be  granted.  Es  parte  Burgin,  302 ;  see  King 
V.Price,!  Price,  141. 

3.  The  Court  will  not  compel  an  attorney 
to  deliver  up  deeds  to  one  of  several  trusted 
where  it  ai»pear»  that  he  lias  been  employed 
by  the  eettui  que  trUet^  and  one  of  the  trustees 
objects  to  the  application.  In  re  Gregwrp, 
302. 

4.  A  party  has  a  right  te  aettle  his  action  apart 
from  his  attorney,  and  in  order  to  invalidate 
the  arrangement,  it  must  be  shewn  affirma- 
tively that  there  lyas  collusion  between  the 
parties,  and  an  intention  to  deprive  the  attor- 
nev  of  hie  costs. 

Where  the  arrangement  is  suggested  be- 
tween the  parties  themselves,  and  the  attorney 
for  the  defendant,  upon  being  afterwards  coi»- 
soltedi  approves  the  arrangement,  and  at  the 
request  of  his  client,  prepares  the  necessary 
release  to  be  executed  oy  the  plainliff,  he  does 
not,  by  so  doing,  improperly  mix  himself  up 
with  the  transaction.  Ricketts  v.  Nash,  26o. 
See  Jordan  v.  Hunt,  3  Dowl.  666 ;  NeUen  v. 
fFiisen,  6  Bing.  668 :  Swaine  v.  Senator,  2  B. 
&  P.  99. 

AWARD. 

In  an  actioh  of  debt,  to  which  the  defendant 

Steaded  a  set-off,  the  plaintiff  substantiated  a 
emand  for  a  sum  exceeding   that  proved 
by  the  defendant  to  be  due  to  him  under  the 
2A 
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set-ofT :  an  arbitrator,  to  whom  the  cause  was 
referred,  awarded  a  verdict,  entered  for  the 
plaintiff,  to  be  reduced  to  the  suai  constituttnfr 
the  differeuce  between  the  two  amount*,  with 
Is.  damages  :  Held,  that  the  plaintiflf  was  en- 
titled  to  the  general  verdict,  and  that  the  award 
was  a  substantial  finding  upon  the  plea  of  set- 
oflF.  ^l,ifti  V.  Goddfird,  239.  See  7'uck  v. 
Tuck,  6  M.  &  W.  109 ;  7  Dowl.  373  s  Moore 
V.  Butlin,  7  A.  &  E.  695  ;  2  N.  &  M.  436. 

BANKRUPT. 

Where  the  tenant  in  possession  of  premises 
in  respect  of  which  an  action  of  ejeciiuent  was 
brought,  had  become  baukrupt,  service  of  the 
declaration  and  notice  on  the  bankrupt,  on  the 
official  assignee,  and  on  the  messenger  in  pos- 
session, was  held  sufficient  to  entitle  the  lessor 
of  the  plaintiff  to  move  for  judgment  against 
the  casual  ejector.  Doe  d.  Johnson  v.  Roe, 
286 ;   see  Doe  d.  Baring  v.  Roe,  6  Dowl.  456. 

BILL  OF  EXCHANGE. 

1 .  Notice  of  dishonour  of  a  bill  of  exchange 
given  to  the  defendant  G.,  by  an  occasional 
servant  of  the  plaintiff,  uninterested  in  the  bill, 
in  which  the  bill  was  described  as  ''due  yester- 
day," and  as  being  "  signed  L.  C,  and  G,,'* 
held  sufficient  in  an  action  by  the  indorsee 
against  the  indorser.  Etheridge  v.  Green,  254. 

2.  Where  the  notice  of  dishonour  of  a  bill 
of  exchange,  in  an  action  by  an  indorsee 
tgainst  the  indorser,  describes  the  drawer  and 
acceptor  as  such,  it  is  no  objection  to  the 
notice,  that  it  does  not  specify  the  defendant 
to  be  the  indorser  of  the  bill.  Phelps  v.  Keily, 
318 ;  see  Sheilon  v.  Braithwaite,  7  M.  &  W. 
436. 

3.  Certain  bills  of  exchange  appeared  to  be 
regularly  indorsed  in  the  name  qx  S.  M.  The 
business'  he  had  formerly  carried  on  had  been 
assigned  to  trustees,  but  for  some  time  he  was 
permitted  to  interfere  in  its  management,  and 
in  the  course  of  doing  so  to  indorse  bills  re- 
quired for  the  business.  This  trust  business 
was  carried  on  in  his  name.  He  at  the  same 
time  carried  on  another  business  on  his  own 
private  account:  Held,  that  the  bills  being 
primd facie  duly  endorsed,  the  burden  of  shew- 
ing tliat  they  were  indorsed  for  the  purposes 
of  S,  Jl/.'s  private  business,  and  not  for  that  of 
the  trust,  lay  on  the  defendants,  the  trustees 
appointed  by  the  creditors.  Furze  v.  Sharwood 
and  others,  317. 

4.  In  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  r.f  exchange,  the  drawer  by 
the  indorsement  of  his  name  upon  the  record, 
pursuant  to  the  provisions  of  the  3  &  4  W.  4, 
c.  42,  s.  26,  will  be  made  competent  to  prove 
on  the  part  of  the  defendant  that  the  accept- 
ance was  made  partly  for  the  drawer's  accom- 
modation, and  partly  on  an  airreement  for  a 
loan  of  money,  which  money  had  not,  in  fact, 
been  advanced.  Kelpurk  v.  Mtsfor,  283 ;  see 
Jones  V.  Brent,  4  Taunt,  464  ;  lutith  v.  M'ln^ 
ti/re,  7  C.  &  P.  44  ;  F.dmunds  v.  I^owe,  8  B.  & 
C.  407;  LamOlester  v.  Ciurke,  1  B.  &  Ad. 
809;     Yeomans  v.  Legh,  2  Al.  &  W.  419; 


Ptickle  V.  Hollingt,  1  M.  &  R.  468 ;  Creerey 
v.  Bowman,  lb,  496 ;  Burgiss  v.  Cuthili,  6  Car. 
&  P.  28-2  ;  1  Moo.  ^  R.  316  :  Stanley  v.  Joh- 
son,  2  Moo.  &  R.  103 ;  ff^edsrwood  v.  Hartley, 
10  A.  &  E.  315  ;  Slfgg  v.  PhiUlpM,  4  A.  &  E. 
352;  6  N.  &  M.SfeOj  Davis  v.  Morgan,  I 
Beav.  405. 

COSTS. 

1.  A  defendant  is  entitled  to  the  cosU  of  a 
motion  for  dismisfal  of  bill^  although  the  plain- 
tiff undertake  to  set  the  cause  down  on  bill 
and  answer,  instead  of  giving  an  undertaking 
to  speed,     fFilkinson  v.  Raiihby,  2S2. 

2.  Where  a  party  is  aware  that  evideoce 
cannot  be  admissible  under  a  particular  form 
of  issue,  he  is  not  entitled  to  the  costs  of  pre- 
paring that  evidence,  although  he  may  have 
reason  to  believe  it  is  the  intention  of  his  op- 
ponent to  endeavour  to  raise  a  question  on 
which  that  evidence  would  be  material.  Fisher 
V.  Berrell,  263. 

3.  A  provisional  assignee  is  not  entitled  to 
have  his  costs  paid  by  a  mortgagee  in  a  suit 
for  foreclosure  against  an  insolvent  mort- 
gagor, where  such  assignee  does  not  disclaim, 
but  puts  in  an  answer.  Queere,  whether  the 
disclaimer  would  make  any  difference  j4p^ 
pleby  V.  Duke,  283.  See  fFoodward  v.  Huddoa, 
4  Sim.  606 ;  Buswell  v.  Tucker,  1  Beav.  493 ; 
Peake  v.  Gibbon,  2  Russ.  &  M.  354 ;  Mundy^. 
Mundy,  I  Ves.  &  B. 

4.  Where  an  act  of  parliament  for  the  for- 
mation of  a  canal  enables  the  projectors  to 
take  land,  and  pay  the  purchase  money  into 
Court  for  the  purpose  of  being  laid  out  in  the 
purchase  of  other  lands,  and  directs  the  com- 
pany to  pay  the  costs  of  ^uch  re-investment,  it 
is  necessary  that  the  act  should  be  strictly  fol- 
lowed to  entitle  the  parties  beneficially  inter- 
ested in  the  money  so  paid  in  to  costs,  in  re 
Jire  and  Colder  Navigation,  282.  See  Ex 
parte  Morthwich,  1  Y.  &  C.  166;  Re  'Hrafford, 
2  Y.  &  C.  522. 

CONSTRUCTION  OF  ORDERS* 

1.  Where  an  order  has  been  made  by  mis- 
take for  a  reference  to  the  wrong  master  to 
determine  as  to  exceptions  taken  to  an  answer 
for  scandal  and  impertinence,  it  is  a  motion  of 
course  to  order  the  reference  to  be  made  to 
the  proper  Master,  and  therefore  such  motion 
need  not  be  made  before  the  Judge  marked  on 
the  bill. 

The  circurastmce  of  such  reference  having 
been  proceeded  with  before  the  vacation  mat- 
ter instead  of  before  the  master  in  rotation, 
will  not  prevent  the  Court  from  rectifying  the 
error,  and  referring  the  matter  to  the  Master 
in  rotation,  notwithstanding  the  time  may  have 
expired  within  which,  according  to  the  litb 
order  of  1828,  the  order  of  reference  would  be 
considered  as  abandoned.  Crowe  v.  C^&m" 
bine,S\6. 

2.  The  order  of  April,  IS41,  relating  to  appli- 
cations for  preventing  the  transfer  of  fniids» 
does  not  authorise  the  Court  to  dispense  with 
the  appearance  of  the  pariy  whose  fund  is 
sought  to  be  affected,  though  he  may  have 
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■bsolutety  asalfrned  his  share,  but  only  of  those 
whose  shares  are  not  charged.  fTood  v.  Pln^ 
ceni,  251. 

3.  In  preparing  a  report  under  the  48th  of 
Lord  CvlUnham*t  orders,  so  much  of  the  evi- 
dence  adduced  before  the  Master  as  is  suffi- 
cient to  enable  the  Court  to  judf^e  of  the 
Unrounds  upon  which  the  Master  came  to  his 
conclusion,  should  be  stated.  Rees  v.  Keith, 
252. 

CRBDITOR. 

Application  by  a  creditor  for  leave  to  prove 
a  debt  before  the  Master,  previously  to  the 
first  apportionment  of  the  fund,  should  be  by 
petition,  but 

Sembie,  that,  under  special  circumstances, 
the  Court,  in  its  discretion,  will  ^rant  such  an 
application  upon  motion.  Prust  v.  Marley, 
300.     See  Ang^el  v.  ffaddon,  1  Mad.  629. 

EJECTMENT. 

1.  A  defendant  in  ejectment  having;'  ab- 
sconded, only  leaving^  a  small  quantity  of  wear- 
ing* apparel  on  the  premises,  and  a  person  ap- 
pearinir  on  the  premises  who  refuses  to  state 
where  the  defendant  is  gone,  service  on  him 
may  be  etfected  as  good  service  on  the  defen- 
dant.    Doe  d.  Lard  Radnor  v.  Roe,  285. 

2.  Where  it  appears  that  a  writ  of  error 
coram  nobis  is  brought  for  the  purpose  of  delay 
to  the  plaintiff,  the  Court  will  grant  a  rule 
nisi  to  issue  execution,  notwithstanding  the 
writ  has  been  sued  out.  Doe  d.  Start  y,Mobbs, 
238. 

3.  It  18  sufficient  service,  where  the  tenant 
has  become  bankrupt,  to  serve  the  declaration 
on  one  of  the  assignees,  who  is  sworn  to  be  the 
tenant  in  possession.    Doe  d.  Ask  v.  Roe,  301. 

EVIDENCE* 

1.  Where  secondary  evidence  is  sought  to 
lie  given  of  an  agreement  alleged  to  have  been 
lost,  the  Court  will  presume  that  such  agree- 
ment has  been  properly  stamped.  Hart  v. 
Hart,  25*2;  see  Res  v.  BucMp,  7  East,  45; 
Crisp  v.  Anderson,  I  ^tark.  35 ;  Pooiey  ▼.  Good^ 
win,  4  A.  &  £.  94;  Rex  v.  Castlemorlon,  3 
B.  &  Aid.  388. 

2.  A  defen<lant  who  has  suffered  judgment 
by  default,  cannot  be  called  bv  the  plaintiff  as 
a  witness  agninst  his  co-defendant  in  an  action 
of  contract ;  he  has  an  interest  in  the  result  of 
the  cause,  on  account  of  his  probably  becoming 
entitled  to  call  on  his  co-defendant  for  contri- 
bution. Pipe  V.  Steele,  262 ;  see  Brown  v. 
Brown,  4  Taunt.  752  j  fforrell  v.  Jones,  7 
Bing.  795 ;  Nordin  v.  H^illiamson,  1  Taunt. 
378;  Mant  v.  Mttinwaringr*  8  Taunt.  169; 
^rren  v.  Sutton,  2  M.  &  R.  269. 

•  3.  The  plaintiff  brought  an  action  for  a  ma- 
licious arrest,  and  in  support  of  hia  declaration 
cfliled  a  sheriff  'i  officer,  who  stated  that  he 
4iad  arrested  the  pluntiff  by  virtue  of  a  warrant 
which  he  could  not  now  produce ;  a  writ  was 
proved  to  have  been  sued  out  at  the  instance 
«f  the  defendants  against  the  plaintiff,  and  a 
fonveraation  between  the  defendants  having 
reference  to  the  plaintiff  being  in  custody,  was 
shewn  to  have  taken  place,  and  it  was  also 


proved  that  an  application  made  to  a  judge  for 
the  plaintiff's  discharge,  was  opposed  by  the 
defendants'  attorney:  Held,  that  there  was 
evidence  for  the  jury,  that  the  plaintiff  had 
been  arretted  at  the  instance  of  the  defendants, 
and  that  tlie  defendants  were  not  entitled  to  a 
nonsuit.    Petre  v.  Lamoni,  239. 

GAMING. 

An  information  under  the  1  &  2  Will.  4, 
c.  32,  for  an  offence  against  that  statute,  must 
(s.  41)  be  laid  within  three  calendar  months 
of  the  offence  committed;  and  it  cannot  be 
heard  and  adjudicated  upon  except  by  the  jus- 
tice before  whom  it  was  originally  laid. 

Quwre,  whether,  if  a  party  should  abscond 
after  committing  the  offence,  and  be  absent 
for  more  than  three  calendar  months,  an  in- 
formation can  belaid  against  him  after  his  return. 

Quare  also,  whether,  under  such  circum- 
stances, the  party  can  at  once  be  brought 
before  the  justices  on  a  warrant,  without  a 
summons  being  previously  issued.  Jones  v. 
Gurdon,  300. 

And  see  Steeple  Chasing^. 

JOINT-STOCK. 

A  petition  for  the  repayment  of  money  de- 
posited by  five  subscribers  to  a  joint-stock  un- 
dertaking, ought  to  state  in  what  right  such 
money  is  claimed,  and 

Queere,  whether  all  the  suhscribers  ought 
not  to  he,  in  some  way,  brought  before  the 
Court.    Re  Bradford  Water  Company,  237, 

JUDGMENT. 

1.  Want  of  funds  is  a  sufficient  excuse  for 
not  proceedmg  to  trial  according  to  the  course 
and  practice  of  the  Court;  and  if  a  rule  for 
judgment  as  in  case  of  a  nonsuit  has  been  ob- 
tained, it  may  on  that  ground  be  discharged 
on  giving  a  peremptory  undertaking.  Gransre 
f.Smiih,  254.  s  df 

2.  In  answer  to  a  rule  for  judgment  as  in 
case  of  a  nonsuit  in  an  action  of  libel,  the 
plaintiffs  produced  affidavits  alleging  that  it 
would  he  unsafe  for  them  to  proceed  to  trial 
immediately,  in  consequence  of  an  alleged 
prejudice  excited  in  the  public  mind,  in  refer- 
ence to  certain  disclosures  implicating  their 
character,  made  by  a  bankrupt  in  his  examina- 
tions. The  Court  ordered  a  peremptory  under- 
taking to  try,  to  be  given  for  the  sittings  after 
the  existing  term.     Cook  v.  Brooks,  303. 

IBGACT. * 

Where  a  legacy  is  given,  not  in  the  ordinary 
way,  but  under  a  power  of  appointment  by  a 
married  woman,  an  enquiry  as  to  the  children 
is  necessary,  previously  to  an  order  for  pay- 
ment out  of  court  to  a  legatee*  Re  Osborne, 
237. 

IiUNACr. 

h  The  domicile  of  a  person  is  the  proper 
place  for  executing  a  coministiion  of  lunacy 
against  him,  although  far  distant  from  the 
place  where  the  acts,  on  which  unsoundness  of 
mind  is  founded,  were  committed.  In  re  Tinne, 
234  ;  see  Ex  parte  Smith,  I  Swanst.  4. 
2A2 


Digitized  by 


Google 


aM> 


Summary  of  Recent  Deeiewm. 


2.  It  Ifl  00  objection  to  issue  a  writ  of  dis- 
trioj^as  ajs^aiust  a  defendant,  merely  on  the 
ground  that  be  is  a  lunatic,  and  confined  to  a 
lunatic  asylum,  if  in  ether  reepects  the  prac- 
tice of  the  Court  has  been  complied  with. 
Dadtcm  V.  ffard,  239. 

MARRIAGB  8BTTLBMENT. 

Where  a  reference  is  ordered  to  the  master 
to  settle  and  approve  a  proper  settlement,  with 
all  usual  and  customary  cIhuscs  ;  powers  to 
invest  in  real  securities,  and  fur  the  appoint, 
nqent  of  new  trustees,  may  be  inserted,  though 
not  in  the  original  articles.  Sampam  v.  GQuld^ 
2.36 ;  see  BaiTep  v.  Mmiell,  4  Mad.  226 ;  Lin- 
dow  V.  Fieeitooad,  6  Sim.  152:  BUi  v,  HW»  6 
Sim.  136. 

PL9ADI|fG. 

The  Court  will  not  allow  a  defendant  to 
plead  non  auumptU^  and  that  part  of  the  ma- 
terials of  which  the  goods  forming  the  plain- 
tiff's demand  are  composed,  are  illegal,  accor- 
ditif?  to  the  provisions  of  10  W.  3,  c.  2,  and 
6  Ann.  c.  8 ;  snd  if  he  has  pleaded  such  pleas, 
the  Court  will  compol  him  to  strike  out  one. 
Goodman  v.  Morrell,  284. 

PRACTICE  (COmitfON  LAW). 

1.  Where  i^  rule  has  been  enlarged  upoB 
certain  term.s.the  Court  will  not  dispense  with 
them  without  some  special  reason  being  au 
signed,  or  vrithout  the  consent  of  the  opposite 
party.    Cosfjjf  v.  Betts,  255. 

2.  If  it  is  sou^bt  to  proceed  to  outlawry,  it 
is  not  sufficient  to  obtain  a  di»lringa»  for  that 
purpose,  to  swear  that  the  defendant  has  |;rone 
abroad,  without  shewing  the  eObrt  to  find  bim 
in  this  country,    j^non,  239. 

3.  The  Court  will  allow  an  appearance  to 
be  entered  for  a  defendant,  where  it  appears 
that  there  is  reason  to  believe  that  the  defeni 
^ant  l\a8  received  the  process,  although  it  bas 
not  been  personally  served,  lloberiion  v.  Farr^ 
^85. 

4.  On  the  11th  January,  the  defendant  in 
replevin  obtained  a  rule  for  a  special  jury, 
which  he  served  on  the  15th,  the  cause  beia^ 
set  down  for  trii^l  on  the  19th :  Held,  that  he 
was  not  entitled  to  the  benefit  of  lua  rule  for  a 
special  jury,  by  reason  of  the  diUtorioess  of 
his  proceedings^  PhiUip  v.  KeUy^  2B6.  See 
Chuck  V.  Harriet  9  Dowl.  68;  Buik  v.  Prin^, 
ib.  180 :  Gunn  v.  Honeymam,  S  B^  &  Aid.  400. 

k>RACtlCE  (equity). 

4.  The  Court  will  order  the  payment  into 
Court  of  a  sum  of  money  found  due  by  the 
Master's  report,  notwithstanding  exceptions 
may  have  been  taken  to  such  report.  Bridge 
v.  Brown,  251. 

2.  The  Court  w^  not  advance  a  cause  on 
the  ground  of  serious  injury  being  likety  to 
accrue  to  one  of  the  parties  interested  by  the 
hy^aring  been  delayed,  or  of  important  benefit 
tp  such  p^rty  being  made  manifest  to  the 
Court  1^  %  speedy  hearing.  CroakeU  v.  CroC" 
kett,  236. 

3.  The  Court  will  nAt  direct  the  distribution 
of  a  fui^4  until  it  has  been  previously  ordered 


to  be  carried  over  to  the  account  of  the  party 
entitled.  Kj9 parte  Irge,  re  h'emijf,  23/. 
rehearing. 
Although  a  caveat  will  not  suspend  the  en- 
rolment  of  a  decree  beyond  twenty-eight  days 
from  delivery  of  the  docket,  unless  it  is  prose- 
cuted within  that  time  by  the  presenting  of  a 
petition  of  rehearing,  yet  if  some  of  the  parties 
for  whom  the  caveat  was  entered,  present  their 
petition  in  due  tiipe,  the  other  parties  tO  it 
may  present  their  petition  afterwards ;  there  is 
no  limit  to  them  until  actusl  enrolment.  Jf- 
tornry  Genernt  v.  Earl  of  Stamford,  313.  See 
Barnes  v.  fFUe^n,  1  Russ.  &  M.  486 ;  Bs  parte 
bright,  1  Gl.  &  J.  352. 

8TEEPLB-CHASIN0. 

A  steeple-cliase  is  within  the  protection  of 
the  1 1th  section  of  the  18  Geo.  2,  e.  34,  which 
applies  to  all  races  for  stakes  of  the  value  of 
50/.  or  more,  run  at  any  place  within  the 
kingdom,  Emnf  v.  Pro//,  286.  And  tee 
Xiinenes  v.  Jaquee,  6  T.  R.  499 1  fTkalev  w. 
Paget,  2  Bos.  &  P.  51  i  Bilmemi  v.  Gale,  4 
Burr.  2433. 

TaiAfc. 

1.  The  plaintiff  in  his  declaraUon  alleged  a 
hiring  by  the  defendant  of  a  limber  carriage* 
with  certain  chains  attached,  for  a  reaaonable 
time,  and  a  promise  to  return  the  same,  and 
stated  as  a  breach  his  ueglect  to  return  the 
chains,  to  the  damage  of  the  plauxtjff  of  51, : 
Held,  to  be  an  action  for  unliquidated  damaees, 
and  not  triable  before  the  under^heriff  within 
the  operatioa  of  tlie  3  &  4  W.  4,  c,  42,  s.  17. 
ColHe  V.  Groome,  302.  And  see  Price  v.  Moc^ 
ttan,  2  M.  «e  W,  53;  Allen  v.  Pink,  4  M.  & 
W.140;  6  Dowl.  668;  fFulker  v.  Needkam, 
23  L.  O.  203. 

2.  The  defendant's  attorney  having  been 
served  with  notice  of  trial  for  the  first  sitting, 
mistook  it  for  the  sittings  after  term,  and  the 
cause  was  taken  as  an  undefended  cause.  Upon 
an  application  for  %  new  trial  it  was  sworn 
that  about  a  week  before  the  trial  the  date* 
ihjut  was  ioforoieiji  by  the  plaitUifiPs  attorney's 
clerk  that  the  cause  was  to  be  tried  *'  next 
week.*'  The  clerk  to  the  defendant's  attorney 
swore  that  the  defendant  bad  informed  Um 
that  "  he  had  been  advised  by  counsel  that  hs 
had  a  ffood  defence  on  the  merits,  which  the 
deponent  verily  believed  to  be  true."  The 
Court,  under  such  cirqumstancea^  refused  to 
grunt  a  new  trial.    Nash  v.  Steinkume,  255. 

And  see  Breach,  v.  Cysierma»,  7  Bing.  2:24 ; 
4  M.  &  p.  867 ;  GioUt  V.  CrawUjf,  8  Kng.  144 ; 
1  M.  &  Scot»,  229. 

3.  A  new  trial  being  ordered  on  payment 
of  costs,  which  were  not  paid,  the  Court  dja- 
chsrged  the  rule  absolutely  in  the  first  instance. 
Champion  v.  Gnfiihe^SlS. 

TROVKR. 

Under  the  plea  of  never  posaeaaed  to  an  a^ 
tion  of  trover,  the  defendsBt  may  set  op  a  tai  on 
ibe  goods  in  queation  iin  respect  to  a  clum  of 
toll,  and  therefore  the  pkintiff  ia  csiitled  t* 
costs  of  evidence  prepared  to  meet  the  elaia^ 
although  the  defendant  declines  to  loise  thtf 
question.     fTe^b  v.  ^ri/^,  318, 
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nvsr. 

The  trustees  of  a  charity  having  Id  1725 
aiieoe  i  the  charity  propertjF  for  a  term  of  999 
years :  Held,  that  the  Court  ivas  not  bound  to 
Hssame  that  the  transaction  was  improvident 
as  refT^rded  the  interests  of  the  charity,  but 
mast  consider  it  with  reference  to  the  state  of 
circumstances  at  the  time,  and  that  no  objec- 
tiun  having  been  made  to  the  alienation  for 
upiVHrds  of  a  century,  there  must  be  some 
strong  grounds  for  the  Court's  interference. 
Attorney  General  f.  South  Sea  Company,  235» 

See  Attomey^jGeneral  v.  Green,  6  Ves.  4i2 1 
Attorney  General  v.  Backhouse,  17  Ves.  283 1 
Attorney  General  v.  Crosi,  3  Mer.  524 ;  At*' 
torney  General  v.  barren,  2  Swanst.  302. 

U8VRT 

Where  a  defendant  borrows  money  on  a  biil^ 
agreeing  to  pay  more  than  5  per  cent.,  and 
gives  a  warrant  of  attorney  as  a  collateral  se- 
curity, the  fact  that  judgment  may  be,  and  is 
immediately  entered  up  under  the  warrant  of 
attorney,  and  so  by  the  operation  of  the  I  &  2 
Vict.  c.  110,  the  defendant's  lands  become 
chari^ed  with  the  debt,  will  not  bring  tlie  case 
wiihm  the  2  &  3  Vict.  c.  37*  and  render  the 
securities  void  for  usury.  0^ithy  v.  Gillktrd, 
237. 

VBVDOR  AND  PUIICHA6BR, 

The  Court  will  not,  in  a  creditor's  suit, 
make  an  order  for  payment  of  purchase  money, 
towards  discharge  of  an  incumbrance,  without 
a  previous  reference  to  the  Master  to  ascertain 
the  amount  due  on  the  incumbrance,  although 
it  may  l>e  admitted  by  all  parties  that  the 
amount  of  the  purchase  money  is  not  nearly 
sufficient  to  discharge  the  incumbrance,  //ill 
V.  M&rris,  298. 

TENI7B. 

An  order  having  been  madofor  further  time 
to  plead  by  consent,  and  the  defendant  having 
consented  to  have  the  usual  reservation  of  the 
right  to  move  to  change  the  venue  struck  oqt 
of  the  order,  the  Court  would  not  amend  that 
order  by  restoring  those  words,  l>ut  left  the 
defendant  to  wait  until  the  issue  had  been 
joined,  and  then  to  make  a  special  application. 
Key  nee  v.  /Ceynes,  285« 

WARRANT  OF  ATTORNEY. 

A  warrant  of  attorney  wUl  not  be  set  aside 
on  the  ground  that  the  true  consideration  is 
not  staled  in  the  defeazance,  a  consideration 
appearing  in  the  defeazance.    Anon,  301. 

WILL. 

A  gift  by  will  to  A,  and  B,  for  their  natural 
lives,  does  not  necessarily  create  a  joint- 
tenancy,  provided  an  interest  in  the  fund  is 
given  over  after  the  death  of  either  of  them. 

A  trustee  of  a  deceased  lunatic  is  not  en- 
titled to  retain  in  his  hands  monies  belonging 
to  the  lunatic's  estate,  for  the  purpose  of  satis- 
fying costs  claimed  by  him  relative  to  the  com- 
mission under  which  the  lunacy  was  estab- 
lished, but  must  apply  to  the  Lord  Chan- 
cellor for  an  order  to  have  such  costs  taxed 


and  allowed,  as  a  debt  against  the  lunatic's 
estate.     9Fetitworth  v.  fFHtlam,  298. 

See  also  Bajfter  v.  Lord  PortimoUth,  5  B.  & 
C.  170;  Brotrn  v.  Joddrell,  3  C.  &  P.  SO  ; 
Cambrldg^e  v.  Roui,  8  Ves.  12;  Clark  Y.Coft, 
1  Cr.  &  Ph.  154. 

WITNESS. 

A  person  who  has  been  convicted  of  subor- 
nation of  perjury,  caanot  in  any  form  give 
evidence  in  a  court  of  justiee.  /n  re  James 
Allen,  2fi4* 


PARtlAMENTARY  DEBATE8  RE- 
LATING TO  THE  LAW. 

RETIREMENT    0»    JUDGES    tN    IRELAND    ANI> 
RCbtLkftb, 

As  ohroniclers  of  all  matters  coneerniag  the 
•ev'eral  bniDf  h«s  of  the  Itw^  we  have  abridged 
the  debate  which  took  place  Iti  the  House  o^ 
Comniona  on  the  10th  instant,  relatiog  to  the 
resfgnaslon  of  Chief  Justice  ^tf#A^,  and  Lord 
('resident  //ope. 

U  will  be  found,  ako  to  relate  to  Lord  Cat' 
tenhafn,  !iA4  Mr.  Justice  CretswelL 

Lord  •/.  Russell  moved  for  copies  of  letters 
of  the  late  Lord  President  6f  the  Court  of  Ses- 
sion in  Scotland,  and  the  late  Chief  Justice  of 
the  Queen*s  Bench  in  Ireland,  resigniug  ttieir 
judich&l  offices.  He  thought  it  was  of  the  ut- 
most importance  that  that  house  should  (>ay 
vigilant  attention  to  whatever  occurred  witik 
respect  to  the  judges.  They  were  placed  in  a 
very  high  station ;  their  nomination  was  for 
life  ;  they  had  large  salaries ;  they  had  retiring 
pensions  allowed  them  when  no  longer  able  to 
perform  their  duties ;  and  the  performance  of 
those  duties  was  generally  attended  with  the 

Seatest  respect  and  observance  on  the  part  of 
e  public  and  of  parliament.  So  that,  while 
on  the  one  hand,  however  some  might  have 
objected  to  making  them  too  independent,  they 
at  least  on  the  other  hand,  could  not  complain 
of  the  manner  in  which  they  were  treated  either 
by  parliament  or  hj  the  public.^  But  if  this 
was  the  case,  and  if,  indeed,  writers  of  consi- 
derahle  importance  pointed  out  inconveniences 
as  incident  upon  placing  the  fudges  in  this  high 
and  almost  irresponsible  station,  he  thought  on 
the  other  hand,  the  country  was  entitled  to  ex- 
pect from  them  a  total  and  entire  devotion  to 
their  judicial  duties,  and  that  nothing  whatever 
of  a  party  or  political  character  should  attach 
to  them.  Now,  the  circumstances  which  had 
occurred,  and  which  he  certainly  thought  bore 
upon  the  face  of  them  appearances  of  suspicion, 
were,  that  no  sooner  had  one  set  of  ministers 
been  changed  for  another  than  two'  of  the 
highest  persons  on  the  bench — one  the  Lord 
Chief  Justice  of  the  Queen's  Bench  in  Ireland, 
and  the  other  the  Lord  President  of  the  Court 
of  Session  in  Scotland — accepted  retiring  pen- 
sions. On  the  face  of  this  it  must  appear  ta 
most  me^  that  one  of  two  circumstances-  must 
have  taken  place— either  that  these  judges^ 
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daring  some  of  the  time  the^  held  their  offices^ 
were  for  some  time  unfit  lor  the  duties  they 
had  to  perform,  or  could  not  perform  them 
with  the  intelligence  that  was  reiiuisite  fur 
their  due  performance ;  or  that  they  had  re- 
signed into  the  hands  of  their  political  friends 
their  judicial  situations^  and  obtained  retiring 
pensions  while  they  were  yet  able  to  perform 
them,  and  that  they  had  thus  deprived  the  pub* 
lie  of  the  use  of  those  talents  which' ought  to 
be  devoted  to  the  service  of  the  country.  At 
the  same  time,  however,  there  were  circum- 
stances in  these  cases  which  made  it  more  ne- 
cessary that  an  explanation  should  be  given  in 
the  House.  One  was,  that  wiih  respect  to  the 
Lord  Chief  Justice,  he  had  for  some  time,  it 
was  said,  very  seldom  been  able  to  attend  on 
circuit  and  perform  his  duties  there ;  and  the 
other,  with  reference  to  the  Lord  President  of 
the  Court  of  Session  in  Scotland,  was,  that  it 
did  happen  that  a  near  relation  of  his  had  been 
appointed  to  the  vacancy  created  by  his  resig- 
nation. 

Sir  J.  Graham. — ^They  were  told  the  noble 
lord  had  brought  forward  his  motion,  not  for 
the  purpose  of  reflecting  on  the  character  of 
the  two  venerable  judges  who  had  lately  re- 
tired, but  as  a  warning  to  all  future  judges  not 
to  follow  their  example.  Now  he  waa  so  far 
from  joining  in  the  warning  so  administered 
by  the  noble  lord,  that  he  felt  those  learned 
and  venerable  iudges  had  left  a  bright  example 
to  be  followed;  by  all  the  judges  still  on  the 
bench.  The  merits  of  those  learned  judi^es 
were  of  the  highest  order,  their  impartiauty 
could  not  be  impugned,  and  the  testimony  of 
the  bar  in  each  country  where  they  bad  sat 
upon  the  bench  was  the  beat  evidence  he  could 
offer  in  reply  to  such  an  allegation  as  that  of 
the  noble  lord.  As  to  Lord  Chief  Justice  Bushe, 
he  saw  opposite  to  him  a  learned  gentleman 
who  had  been  in  later  years  much  opposed  to 
that  learned  judge ;  still  he  was  satisfied  that 
bon.  and  leurned  gentleman  could  not  have 
dissented  in  feeling  from  tlie  address  that  was 

E resented  by  Mr.  Dickson,  on  behalf  of  the 
ar,  on  his  retirement,  which  expressed  an 
unanimous  testimony  to  the  talents  of  that 
learned  and  venerable  personage,  and  left  no- 
thing to  be  desired  by  him  on  hi«  retirement 
into  private  life.  If  he  (Sir  J.  Graham)  was 
not  mistaken.  Chief  Justice  Bushe  was  amongst 
the  most  distinguished  men  in  Ireland  of  his 
day,  and  stood  almost  preeminent  in  compa- 
rison— without  fear  of  comparison — with  Grat- 
tan,  Curran,  Plunkett,  and  the  other  great 
men  of  that  time ;  and  he  certainly  thought  it 
must  be  rather  a  sting  to  bis  advanced  age, 
after  he  had  retired  into  private  life,  to  come 
forward  and  say  that  his  conduct  had  been  such 
that  future  judges  ought  not  to  follow  his  ex- 
ample.  Now  as  tu  the  Lord  President  Hope, 
he  had  not  the  honour  of  knowing  him  per- 
sonally, but  he  understood  that  that  learned 
and  venerable  person  bad  for  37  years  presided 
in  the  Scotch  Courts,  that  be  had  for  seven 
years  been  Lord  Justice  Clerk,  and  for  30 
vears  Lord  President  of  the  Court  of  Session. 
tJmil  the  present  moment,  however^  whatever 


might  have  been  the  heat  of  party  In  the  coun- 
try, he  had  understood  that  the  integrity  of 
the  conduct  of  that  judge  had  never  been  called 
into  question.  The  noble  lord  laid  it  down 
that  it  was  most  important  for  that  boui>e  to 
pay  attention  to  the  circumstances  attending 
the  resignation  of  judges,  and  his  jealousy  on 
this  occasion  was  not  confined  to  Scotland, 
but  extended  to  Ireland.  It  was  not  only  a 
Lord  Chief  Justice  that  had  retired — they  bad 
heard  also  of  a  Lord  Chancellor  retiring,  not 
upon  the  accession  of  a  government  to  office, 
but  when  the  government  had  been  virtually 
condemned,  condemned  bv  the  house  and  by 
the  country,  and  when  the  longer  continuance 
in  office  of  that  government  was  known  to  be 
impossible.  That  was  a  case  the  circumstan- 
ces of  which  were  not  left  to  vague  surmises- 
it  was  not  left  to  be  suspected  whether  the 
government  in  that  case  offered  some  induce- 
ment to  the  noble  person  in  question  to  retire 
when  still  fully  competent  to  discharge  the 
duties  of  his  office  (in  the  present  case  all  such 
allegations  were  matters  to  be  inquired  into, 
and  requiring  to  be  proved) ;  but  the  circum- 
stances attending  the  resignation  of  Lord  Plun- 
ket  were  known  to  all  the  world,  for  they  had 
been  stated  by  Lord  Plunket  himself  from  the 
judgment  seat  on  the  day  of  his  resignation,  in 
terms  which  he  wouM  read  to  the  house, 
begging  Ihem  to  bear  in  mind  how  important 
the  noble  lord  opposite  considered  it  was  that 
they  should  know  whether  there  had  been  any 
"indirect  communication"  in  thecases  of  which 
he  complained.  Now,  hear  what  Lord  Plun- 
ket then  said  as  to  the  communication  made 
to  them  at  that  time  on  the  subject  of  his  re- 
signation. These  were  his  own  words : — 
"  With  regard  to  the  particular  circumstances 
which  have  occasioned  my  retirement,  I  wish 
to  say  a  very  few  words.  I  think  it  a  duty 
which  I  uwe  to  myself  and  to  the  members  of 
the  bar  to  state  that,  for  my  retirement  on 
this  occ.ision,  lam  not  in  the  slightest  degree 
answerable.  I  have  never,  directly  or  indi- 
rectly, sanctioned  it ;  and  in  giving  my  assent 
to  the  proposal  which  ^vas  made  to  me  of  re- 
tiring, I  was  governed  solely  by  its  having  been 
requested  of  me  as  a  personal  favour  to  do  so, 
by  a  person  to  whom  I  owe  such  deep  obliga- 
tions that  an  irresistable  sense  of  gratitude 
made  it  impossible  for  me  to  do  anything  but 
what  I  have  done."  Now  he  would  simply 
assure  the  house  and  the  country,  that  as  re- 
garded the  cases  of  the  Lord  President  and 
(hat  of  the  Lord  Chief  Justice  Bushe,  no  mem- 
her  of  the  government,  no  Solicitor- General 
for  Scotland,  no  Lord  Lieutenant  of  Ireland, 
had  asked  either  the  one  or  the  other  learned 
judge  as  a  ••  personal  favour"  or  out  of  •*  gra- 
titude" to  retire.  The  present  government 
had  never  in  any  such  way  tampered  with  such 
persons  j  their  resignations  had  been  freely  of- 
ferred  and  accepted  by  them  on  public  grounds 
only,  and  they  had,  to  the  best  of  their  judg- 
ment advised  the  crown  with  regard  to  the 
tnanner  in  which  it  was  roost  suitalde  to  fill  op 
the  vacancies  thus  created.  Nor  would  he, 
unless  compelled  by  a  vole  of  that  house^  con- 
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idnt  to  a  course  which  the  noble  lord  adinttted 
was  an  anuiual  one,  or  agree  to  stamp  some- 
thing  like  disgrace  on  these  veneraltle  perso- 
nages. He  would  not  then,  consent  tu  the 
production  of  these  letters.  Would  that  he 
coold  produce  to  the  house  those  venerable 
persons  themselTes,  shaken  somewhat,  perhaps, 
by  a^e,  but  strong  in  the  consciousness  of  in- 
tegrity, with  bright  hopes  still  of  honest  fame 
mingling  with  brighter  hopes ;  if  he  could 
produce  them  there  he  knew  so  well  the  gene- 
rous nature  of  that  house,  that  all  angry  feel- 
ing of  party  would  at  once  subside  in  their 
presence,  and  would  be  followed  by  a  desire, 
unanimous  and  uniTersal,  not  to  curse  their 
reUrement  by  pangs  such  as  a  motion  like  this 
would  inflict.  Ttiey  would  treat  them  with 
reverence  and  respect;  and  even  the  noble 
lord  himself  would  regret  that  in  a  hasty  mo- 
ment he  had  been  betrayed  into  making  such 
a  motion. 

Mr.  O'Conneil  said,  the  right  hon.  baronet 
had  appealed  to  his  testimony  in  favour  of 
Chief  Justice  Bushe,  insinuating,  as  he  under- 
stood  the  right  hon.  gentleman)  that  it  would 
liave  weight  with  the  house,  inasmuch  as  that 
learned  judge  was  opposed  to  his  politics. 
Now  Chief  Justice  Bushe  ought  not  to  be 
opposed  to  any  man  in  politics.  The  right 
hon.  baronet  muHt  hare  meant,  since  his 
accession  to  the  bench,  for  previously,  that 
learned  gentleman  and  he  (Mr.  O'Connell) 
agreed  perfectly  well  in  politics. 

Mr.  •/.  Graham, — And  while  he  was  Solici- 
tor-General from  1805  to  182-J? 

Mr.  O^ConnelL — Yes.  He  had  always  been 
the  advocate  of  the  Catholic  claim8.  He 
began  by  opposing  the  union ;  he  was  the 
comrade  and  rival  of  the  Grattans,  the  Cur- 
rans,  and .  the  Ponsonbys  of  that  time  ;  supe- 
rior to  them  in  many  qualities,  as  an  orator  he 
was  inferior  to  them  in  none.  He  had  the 
happiest  vocabulary  he  (Mr.  O'Cunnell)  had 
ever  heard ;  he  was  an  excellent  lawyer  and 
an  accomplished  gentleman.  He  was  all  this ; 
but  the  Charles  Bushe  that  was  then  ivas  not 
the  Charles  Bushe  that  had  recently  resigned 
his  seat  upon  the  bench  since  the  Tory  mi- 
nistry bad  come  into  power.  He  (Mr.  0*Con. 
nell)  did  not  blame  him.  It  was  the  decay  of 
nature,  a  beautiful  and  mighty  wreck,  but,  not- 
withstanding  that,  a  wreck.  He  had  adhered 
to  the  bench  after  he  had  ceased  to  be  useful, 
with  a  desperate  and  unhappy  tenacity,  until 
he  could  procure  a  successor  more  conge- 
nial to  his  political  sentiments  than  be  was 
likely  to  have  obtained  had  he  resigned  a  little 
sooner.  He  did  not  impeach  the  integrity  of 
Chief  Justice  Bushe;  but  he  did  allege 
that  his  faculties  had  so  forsaken  him  at 
the  tiiue  that  he  was  incompetent  to 
the  di&charge  of  his  judiciM  duties.  £|very- 
body  had  observed  that,  and  his  best  friends 
had  urged  him  to  resign ;  but  he  refused  to  do 
so,  and  held  his  place  until  there  was  a  change 
of  administration.  It  was  mela9choly  ,  that 
these'things  should'  occur,  while  they  showed 
with  how  much  constitutional  jealousy  they 
ought  to  be  viewed.  Addresses  from  the  bar 
had  been  spoken  of;  but  was  there,  let  him 


ask,  any  great  weight  to  be  given  to  addresses 
from  the  bar  ?  Was  there  no  fellow-feeling 
on  the  lienoh  to  influence  the  getting  up  and 
signing  of  those  addresses?  or  was  it  c^e 
prudent  for  a  barrister  in  one  court  to  refuse 
to  be  a  party  to  an  address  to  the  judge  of 
another?  Besides,  few  would  like  to  assail 
a  man  in  decrepitude  and  decay.  It  was  with 
pain  he  felt  himself  compelled  to  say  these 
things.  He  had  not  been  stingy  in  his  praise 
of  those  qualities  which  had  distinguished 
Chief  Justice  Bushe  as  a  lawyer  and  a  gentle- 
man, and  he  deeply  lamented  that  he  should 
form  one  of  those  unhappy  examples  of  par-  . 
tisan  tenacity  to  the  bench  which  prevailed 
in  this  country. 

Mr.  Shaw  said,  in  all  that  the  hon.  and 
learned  gentleman  opposite  had  said,  regard- 
ing the  eloquence  and  eminence  of  Chief 
Justice  Bushe, he  fully  and  cordially  coincided; 
but  from  what  had  fallen  from  him  regarding 
the  declining  abilities  of  that  learned  judge, 
he  totally  disagreed.  He  believed,  that  until 
the  last  circuit  which  Chief  Justice  Bushe 
went,  which  was  the  summer  circuit  of  last 
year,  there  had  been  no  evidence  of  his 
abilities  having  so  far  declined  as  to  prevent 
the  due  performance  of  his  duties.  Then 
was  that  he  himself  had  become  aivare  that 
his  health  was  declining,  and  then  it  was  that 
he  intimated  to  his  friends  and  acquaintances 
— but  without  reference  to  what  the  political 
character  of  the  Guvernment  was  or  might 
be,  that  in  the  following  term  he  would  take 
his  seat  in  the  Queen's  Bench  for  the  last 
time.  He  (Mr.  Shaw)  was  fully  convinced, 
and  since  he  saw  the  notice  of  the  noble  lord 
on  the  paper,  he  had  availed  himself  of  every 
opportunity  of  making  inquiry  on  the  subject 
—he  was  fully  convinced  that  under  any 
circumstances  Chief  Justice  Uushe  would  have 
sent  in  his  resignation  previous  to  the  'last 
term  of  last  year. 

Sir  R,  PeeL^^'Vht  name  of  Lord  Corehouse 
having  been  mentioned,  reminded  him  that  he 
had  been  placed  upon  the  bench  by  him  (Sir 
R.  Peel),  not  because  he  belonged  to  the  same 
political  party,  but  because  he  was  one  of  the 
most  eminent  members  of  the  bar,  and  one 
of  the  greatest  ornaments  of  his  profession. 
He  had  selected  Mr.  Cransiuun  for  the  judi« 
cial  bench  in  Scotland,  solely  on  account  of 
his  merits  and  qualifications.  Disregarding 
bis  political  claims  altogether,  he  had  con- 
ferred upon  the  public  the  inestimable  advan- 
tage of  Mr.  Cranstoun's  abilities.  And  now, 
with  respect  to  those  judicial  offices  which 
had  become  vacant  since  the  accession  to 
power  of  the  present  government:  To  the 
appointment  of  Mr.  Cresswell  a  word  of  ob- 
jection had  not  been  offered.  It  was  an  ap- 
pointment admitted  to  have  been  conferred 
upon  him  in  acknowledgment  of  his  superior 
professional  claims,  without  reference  to  his 
political  connexions,  and  one  which  had  been 
ratified  by  the  public  voice.  The  present 
Government  had  had  the  disposal  of  two  other 
appointments  in  the  Courts  of  Equity — ap- 
|iointments  which  had  been  constituted  in  the 
course  of  la.t  session  by  act  of  Parliament, 
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under  circamttances  which  the  house  tery 
probably  still  bore  in  mind.    They  were  two 
judicial  offices  of  great  prize  and  distinction 
in  the  profession.      Her  Majesty's  Govern- 
ment were  as  sensible  as  the  hon.  memlier  for 
Finsbary  could  be  of  the  high  professional 
character  and  judicial  services  of  Lord  Cotten- 
ham,  as  Lord  Chancellor  of  this  country, 
of  whom,  as  a  judge,  he  (Sir  R.  Peel)  could 
only  spealc  in  terms  of  tbe  greatest  respect  and 
commendation  ;    and  the  first    act  of   her 
Majesty's  present  Government  waa  to  tender 
to  that  noble  and  learned  lord  one  of  those 
judicial  offices  of  Vice-ChancellQr.    He  quite 
utiderstood  the  motives  which  actuated  Lord 
Gottenham  to  decline  the  offer.    Indeed*  he 
ownad  that  the  Government  could  icarcely 
have  expected  him,  on  account  of  the  ordi- 
nary usages  of  the  profession,  to  undertake 
the  duties  of  Yice-Ghancellor,  after  having 
performed   those   of   the   higher   office;   at 
the    same   time   the   Government   had   felt 
It   right  not  to  forego  the   opportunity   of 
making  the  offer,  in  order  that  should  Lord 
Gottenham   be  willing  to  wave  that  regard 
to   the   ordinary  usage    of   the   profession, 
they  might  secure  for  the  public  the  con- 
tinued advantage  of  his  judicial  labours,  and 
at  the  same  time  create  a  saving  in  the  pub- 
lic expenditure.     He  did  not,  in  the  l«ast, 
blame  Lord  Gottenham  for  declining  to  under- 
take the  office,  and  he  admitted  that  his  rea- 
sons for  not  doing  so  were  perfectly  valid  and 
honourable.    He  could  assure  the  Honse  that 
he  was  not  in  the  least  degree  prepared,  upon 
entering  office,  to  expect  the  resignation  of  bis 
valued  friend.  Lord  Chief  Justice  Bushe.    He 
had  not  even  heard  that  his  power  of  rendering 
judicial  service  was  at  all  Impaired ;  it  was 
merely  intimated  to  him  that  he  had  attained 
the  age  of  75>  and  had  held  the  office  of  Soli- 
citor General  from  1805  to  1822.    Lord  Chief 
Justice  Bushe  having  signified  his  wish  to  re- 
tire, and  he  (Sir  R.  Peel)  regarding  that  wish 
as  a  very  rational  one  after  twenty  years'  ser- 
vice, regarding  it  also  as  one  which  might  be 
cowpli^  with  advantageously  to  the  public,  at 
once  accepted  his  resignation.     But  tliat  was 
all  that  passed  on  the  occasion.    There  was 
no  stipulation  of  any  kind  entered  intoi  no 
encouragement  of  any  kind  offered  to  Cbief 
Justice  Bushe  to  induce  him  to  resign.     On 
the  contrary,  he  mij^ht  say,  that  knowing  and 
appreciating  as  he  did,  the  talent  and  alulities 
of  Chief  Justice  Bushe,  if  he  did  anything  to  in- 
fluence him  one  way  or  the  other  it  wss  to  throw 
an  obstrucdoa  in  the  way  of  his  retirement; 
for  .upon  his  hearing  of  his  desire  to  resign, 
he  expressed  his  deepest  regret  at  the  cireum- 
stance ;  and  so  far  from  wishing  fwr  the  op- 
portunity of  benefitting  by  such  an  event,  if  his 
voice  would  have  prevailed  it  should  have  been 
used  to  keep  Chief  Justice  Bushe  still  on  the 
liench,  and  to  have  thereby  secured  to  the  pub- 
lic the  continuance  of  his  valual>Ie  services. 
As  out  of  office  he  had  not  encouraged  C/hief 
Justioe  Bushe  to  remain  on    the  nench— a 
course,  which  he  was  convinced  the  pride  and 
(fignity  of  his  mind  would  have  heartily  re- 


jected—>so  had  he  not  when  in  oficealtenipted 
m  the  remotest  degree  to  influence  that  learned 
gentleman  to  retire.  Gonld  he  believe  that  the 
cor«iial  and  affectipnate  address  which  had  pio* 
ceeded  fmm  the  whole  of  the  Irish  bar^<-tbe 
whole  bar  at  least  having  been  summoned  by 
public  advertisement — was  to  be  totally  disre- 
garded on  a  question  of  this  nature}  Could 
he  believe  that  the  advocate  for  <' justice  to 
Ireland"  should  be  the  first  man  in  that  house 
to  throw  such  an  imputation  upon  the  learned 
profession  of  the  law  in  that  country,  to  de- 
scribe that  profession  as  one  whose  addresses 
to  retiring  judges  were  to  be  regarded  as  mere 
waste  paper,  and  to  assert  that  while  some  of 
its  members  wouhl  sign  such  documents  for 
the  purposes  of  flattery,  others  would  do  au  be- 
cause they  had  not  the  moral  courage  to  die* 
sent  ?  it  had  been  said  that  the  appointment  of 
Mr.  Hope  to  the  rank  of  Lord  Provost  was 
made  for  political  motives.  If  it  had  not  been 
said,  the  motive  had  at  least  been  imputed. 
He  (Sir  R.  Peel)  disclaimed  the  imputation  of 
being  actutated  by  any  such  motive.  The  kle 
Lord  President  retired  at  his  own  inaiaaee, 
and  his  son  waa  appointed  to  the  office,  not  be- 
cause of  anv  arrangement  which  had  been  en- 
tered into,  bat  his  peculiar  qualifieation  for  the 
office.  Those  qusiifications  had  eHeited  the 
universal  voice  of  the  Scottish  bar  in  his  fa- 
vour when  he  was  was  selected  to  the  cMkee 
of  the  Dean  of  Faculty,  and  the  same  hifh  au- 
thority  bore  testimony  to  the  fad,  that  no 
more  deserving  advocate  could  be  appointed 
as  Lord  President  than  Mr.  John  Hope. 
The  House  then  divided;  the  numbers  were— 

For  the  motion 75 

Against  it   \4S 

Majority 73 


PARLIAMENTARY  RETURNS. 

xxncuTioNe. 
Total  number  of  persons  tfspeeated  (for  all 
Crimea,)  in  London  and  Middlesex,  during  the 
Three  years  ending  December  1821      .    98 

1824      ,    t\ 

9»        >»  »9  99  1827      .    63 

1830      .    52 

>•        >•  M  ai  1833      »     12 

99  99  99  s*  1836  ,  0 

99  >•  99  99  1839  .  3 

Number  of  persons  eummitted  for  Mnrder 
during  the  same  periods  respectively,  distin- 
guishing those  triennial  penods»  it  any,  iu 
which  uo  conviction  for  murder  took  place : 
Three  years  ending  Decemb^  1821      .    25 
99        99  j»  „  1824     .    36 

1827     .     6< 
99         y>  »  „  1830      .     ^1 

99        99         M  ,,  1833     .    29 

99  »f  99  „  1836       ,        9 

»*  ft  99  1839     .    29 

No  conviction  for  murder  took  place  during 
the  three  years  ending  December  1836. 
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LEGAL  OBITUARY  OF  1841. 

January. 

1.  Henry  Wood,  of  Godalmin^,  sotidtOTt 
aff«(l  70.  He  was  15  years  coroner  for  the 
Western  division  of  the  county. 

John  Pensam,  barrister  ai  htw,  aged  SO; 
many  years  secretary  to  Lord  Chancellor  EMon. 

John  Emilias  Daniel. Finch  Hatton,  senior 
bencher  of  the  Inner  Tenple^  aged  86.  He 
was  called  to  the  Iwr  in  17^1. 

20.  Peter  Barnshaw.  of  Red  Cross  Street, 
solicitor,  aged  74. 

24.  Allien  Crompton,  of  Linrohrs  Inn,  bar. 
ristcr  at  law,  aged  42«  Ut  waa  called  the  9ih 
May,  1823,  and  practbed  at  the  £«|uity  imr. 

29.  John  Cooke,  of  LIneoln's  Inn,  barrister 
at  law.  He  wav  caKed  ."kl  Maf,  \^^^  and 
went  the  Western  €ircmt  and  Somersetshire 
Sessions. 

February* 

1.  The  Right  Hon.  Robert  Heoley,  Daroo 
Henley  (of  the  Irish  peeraire).  aged  52.  He 
obtuned  the  degree  of  MA.  at  Oxford,  9th 
Jane,  1814 ;  and  was  called  to  Che  bar  28ih 
jQoe,  1814,  by  the  society  of  Lincoln's  Inn. 
He  waa  a  Cominissioner  (»f  Bankropley,  and 
the  author  of  a  valuable  work  on  the  bankrupt 
law.  He  k?a«  appointed  a  Master  in  Chaficery 
on  the  23  March,  1826,  and  was  married  to  a 
sister  of  Sir  Robert  Peel. 

14.  Rawson  Parke,  foroieiiy  of  tbe  Inner 
Temple.  He  was  called  to  the  bar  m  1789, 
and  died  at  the  age  of  85. 

17.  Joseph  Chitty,  barrister  at  law,  of  the 
Middle  Temple,  aged  65.  He  practised  screral 
years  as  a  special  pleader,  and  was  c»Ueii  to 
the  bar  on  tbe  28ih  June,  1816.  He  was  the 
author  of  many  valuable  works,  particularly 
on  Bill^  of  Exchange,  Contracts, '  Practice, 
Pleading,  &c. 

25.  K6nrick  Collett,  one  of  the  Masters  of 
the  Exchequer  of  Pleas,  aged  6?.  He  %va«  the 
eldest  son  of  Richard  Colleti,  of  Chaacery 
Lane,  formerly  coroner  for  Middlesex. 

26.  William  Yates  Alban,  of  Stone  Baild- 
iogsy  Lincoln's  Inn,,  a  solicitor.* 

Mttrch. 

6.  Hagh  Cann.  of  Hudwicb,  nea^  Hols- 
worthy,  Devonshire,  a  solicitor,  aged  72. 

19.  Sir  John  Richardson,  Kn«.  aged  70.  He 
was  called  to  the  bar  on  the  23d  June,  1^803, 
and  went  the  Northerti  Circuit.  On  3d  Jane, 
1819,  be  was  appointed  otte  of  the  Judges  of 
the  Court  of  Coinmon  Pleas,  and  resigned  his 
office  in  Easter  vacation,  1824,  on  account  uf 
illness. 

Rowlev  Lasceilea,^  one  of  Uie  benchesa  ^  the 
Middle  Temple,  aged  71.  Sec  meuioir  p.  74, 
ante.  ... 

31.  Benjamin  Hall  Brown,  of  Lyinington, 
solicitor. 

j4prih 

16.  John  Pearson,  late  Advocate  General  of 
Bengal,,  aged  70,  He  was  a  barrister  of  Lin- 
coln's Inn,  and  was  called  on  the  2dth  May, 
1802. 

•  Marked  thus  were  membera  of  the  incor- 
popftted  Law  Society. 
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18.  Colin  Mockensie,  of  the  Inner  Teii^le, 
and  Western  OircoU,  liBfrister  nt  law.  He 
was  called  to  the  bar  2d  July,  1S13. 

James  Quallett,  of  Dennondscy,  solicitor, 
aged  64. 

I'boinas  Croslty  Treslov.c,  Q.  C. ,  He  was 
called  to  the  har  12tk  May,  1803,  and  was 
formerly  recorder  of  QueenborougU^  He  was 
a  bencher  of  Lincoln's  Inn. 

John  Clutton,  of  High  Street,  Soutbwark, 
solicitor.* 

1.  WiHiam  Foxton,  of  the  Queen's  Re  mem- 
branoer'B  Office,  in  the  department  of  Sheriffs' 
accounts^  aged  48. 

Rejsinald  Merivale,  of  the  Chancery  Re- 
gislrar's  Office,  a^ed  dO,  third  son  of  Mr.  Me- 
riv9l#,  the  CoDiinissioner  of  Bankruptcy. 

4.  Jonathan  Brundrett,*  of  King's  Bench 
Walk,  Temple,  solicitor,  one  of  the  committee 
of  management  of  the  Incorporated  Law  So- 
ciety*   See  his  memoir,  22  L.  0. 116. 

WiUiam  Mortimer,  juo.,  of  Teigomouth, 
solicitor,  aged  23. 

7.  Thoaias  Barnes,  barrister  at  kw,  M.A. 
principal  Editor  of  the  Tiwea,  aged  56. 

15.  Thomas  Merriman,  formerly  town  clerk 
of  Marlborough,  solicitor.  He  twice  served 
tbe  office  of  Mavor.* 

16.  Henry  Moreton  Wilis  Dyer,  of  the 
loner  Temple,  barrister  at  law.  He  was 
called  to  the  bar  on  the  7th  June,  1799.  He 
was  formerly  Judge  of  the  Vice  Admiralty 
Court  at  n«rinuda,  and  was  appointed  a  police 
masristrate  in  1817* 

WiUiam  Turner  Meryweatber  Turner,  bar- 
rister at  law,  aged  41.  Ha  was  called  to  the 
bar  22d  November,  1831,  and  went  the  Oxford 
Circuit  and  the  Stafford  and  Worcester  Ses- 
sions. 

Francis  Moore,  at  Sidney,  New  South  Wales, 
barrister  at  law,  formerly  of  the  Oxford  Cir- 
cuit.   He  was  called  to  the  bar  in  1836. 

27.  George  POcockj  of  Lincoln's  Inn  Fields, 
solicitor,  aged  52.* 

June, 

3.  James  Wake,  of  Lincoln's  Inn,  barrister 
at  Law.  He  was  called  to  the  bar  1st  Feb- 
ruary, 1802,  and  practised  at  Exeter. 

8.  John  Marten  Wood,  of  Lewes,  solicitor, 
aged  53. 

14,  William  Duberly,  of  Gloucester,  soli- 
citor, aged  46. 

26.  WiUiaih  Brame  Elwyn,  DC  Jj.,  recorder 
oi  Deal,  i^ed  68.  He  was  called  to  the  bar 
by  the  society  of  the  Inner  Temple,  on  (he  1 7tb 
May,  1806. 

22.  WiUiam  Butt,  upwards  of  30  years  de- 
puty  Strjeaut-at-Arms  of  the  Court  of  Chan- 
eery. 

27.  Jamet  Christmas  Fry,  Senior  Registrar 
oC  tbe  Court  of  Chancery,  aged  68. 

30.  William  Greaves*  of  VValtham&tow,  for- 
merly  of  the  eminent  firm  of  Deuuett  and 
Gi  eaves,  aged  76. 

1.  Sic  ThoBUS  fiiUyne  Towllns,  Knt.,  bar- 
risier  at  Law,  one  of  t)M  benchers  of  the 
Middle  Temple,  aged  80.  See  memoir,  page 
131,  e/Ue. 


1 .  Thomas  Brightoil,  df  DoWnhatn,  solicitor/ 
aged  86. 

Frederick  Box,  of  Abingdon,  solicitor,  aged^ 
28.  •      .       .        ^  • 

3.  Richard  01^0^)1,  of  Thame,  solicitor. 

15.  David  Jones,  of  Size  Laoe,  solicitor^ 
Hged  64. 

16.  Sir  Thomas  Andrew  Stnuiff:e,  Knt.  M.  A. 
aged  83,  second  Son  of  the  late  Sir  Robert. 
He  was  called  to  the  bar  on  the  25th  Norem- 
ber,  1 785,  by  liie  saciety.  of  Lincoln'iB  Inn ; 
was  appointed  Chief  Justice  of  Nova  Scotia  in 
1 79 1 »  and  afterwards  Chief  Justice  of  the  Su- 
preme Court  St  Madras.     '     '       ^ ' 

27.  R.  G.  Hall,  of  Lincoln's  Inn,  barriRter 
at  Law,  atfed  50.  Hi  Wsd  called  to  the  bar  in 
1816. 

Owen  Flint^ff.  barrister  at  law,  aged  32.  He 
was  drowned  m  the  river  Gambia^  01^  the  West, 
coast  of  Africa. 

Augtiit, 

14.  Thomas  Andrew  James,  barrister  at 
law,  only  son.  of  Thomaa  James,  Esq.,  a  ben^ 
Cher  of  Gray's  Inn.  He  was  called  to  the  bar 
7th  May.  1834. 

John  Wills,  of  Doctor's  Commons,  Proctor. 

September^ 

21.  John  Hanson,  of  Gray's  Inn,  formerly' 
Solicitor  of  Stamps,  aged  80. 

29.  George  Prideaox.  late  of  Plyrooutfa, 
where  he  practised  35  years  as  a  solicitor. 

Ociuber, 

1.  William  Check  Bousfiefd,  ofOray^sInn, 
late  one  of  the  Registrars  of  the  Court  of 
Bankruptcy,  aged  44. 

4.  William  Harrisoo,  Queen's  Counsel,  and 
a  bencher  of  the  Inner  Temple,  Attorney  Qfr< 
neral  for  the  Duchy  of  Cornwall,  and  counsel 
for  the  Treasury  and  War  Office.  He  wa# 
called  to  the  bar  in  Jannary,  1800,  and  prac- 
tised as  a  parliamentary  caunsel. 

10.  Sir  John  Bayley,  bart.  aged  78.  See 
memoir,  p.  l/7»  oa/^. 

26.  Jas.  Freeman,  barrister  at  law,  ajfed  2S, 

27.  Daniel  Gould,  of  Honiton,  solicitor, 
aged  69.» 

Decen»ler» 

1.  Francis  Paul  Stratford,  aged  89,  lale  on^ 
of  the  Masters  in  Chancerv.  He  was  called  to 
the  bar  by  the  Middle  Temple  on  the  29th 
June,  1781. 

10.  Philip  Courtenay,  aged  56,  Q.  C.  a  ben- 
cher of  tbe  Inner  Temple,  called  to  the  b«f 
ist  July,  1808.  He  was  counsel  for  the  Mint, 
and  made  Queen's  Counsel,  hi  1833.  ' 

Juha  Sidney  Taylor,  barrister  at  law,  aged  43. 
He  was  called  to  the  Bar  on  the  22d  Nov, 
182i,  and  went  the  Norfolk  Circuit,  and  the 
Aylesbury  and  Ipswieh  session.  He  was  dis- 
tinguished  as  a  public  writer  in  favour  of  the 
amelioration  of  the  criminal  law. 

15.  William  St.  Julian  Arabin,  Serjeant  at 
law.  Judge  of  the  Sheriflfs  Court,  London. 
He  was  catted  to  thebar  at  the  Inner  Temple, 
on  the  8th  May,  1801.  He  was  promoted  to 
tbe  degtee  of  aeijeaat  tn  1824.  He  held  the 
office  of  Deputy  Judge  Advocate,  and  fbr  a 
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short  time  tb(s  office  of  Jad^e  Adfocste.  He 
was  also  a  Jud^e  of  the  Central  Criminal 
Court. 

22,  Thomas  Warry,  of  New  Inn,  solicitor. 

John  Crickitt,  proctor.  Doctor's  Commons, 
ajfed  83. 

15.  Edward  Jacob,  M.A.,  one  of  her  Majes- 
ty's Counsel,  and  a  bencher  of  Lincoln's  Inn. 
He  was  called  to  the  bar  28ih  June,  1819,  and 
became  Ktn^s  Counsel  in  1834.  His  Re- 
ports of  cases  in  the  time  of  Lord  Eldon  are 
bi}(h]y  esteemed. 


INCORPORATED  LAW  SOCIETY, 

MEMBERS  AOUITTBD. 
Henry  Hyde,  Ely  Place. 
Alfred  Southby  Crowdy,  Swindon,  Wilts. 
John  Close,  Fumival's  Fnn» 
John  Meek  Britten,  Bastnghall  Street. 
Edmnnd  Byrne,  Portugal  Street. 
Charles  John  Belcher  Hertslet,  Norfolk  Street. 
John  Osborne  Smetham,  Lynn,  Norfolk. 
John  Stephen  Spindler  Hopwood,  Chancery  Lane. 
William  Morgan  Benett,  Raymond  Buildings. 
Frederick  William  Coe,  Field  Court,  Gray's  Inn. 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

fVoifi  25M  January  to  IStk  February,  1843,  both 
inchuipe,  wiih  date§  when  gaaetied. 

Allen,    Benjamin   Tnthill,    Burnham,    Somerset. 

Feb.  15. 
Cheney,  Edward,  Birmingham.    Feb.  1. 
Dudley,  Edwin,  of  Dudley,  Worcester.    Jan.  28. 
Sco't,  Thomas,  Bromsgrore,  Worcester.    Jan.  28. 
Wise,  Joseph,  Ashbome,  Derby.    Feb.  1. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

F)rom  25th  Jannmry  to  18M  February,  1842,  boik 
inclunpe,  with  dates  when  gazetted. 

Brooks,  William,  and  John  Leete,  Foster  Lane, 
Cheapside,  London,  Attorneys  and  Solicitors. 
Feb.il. 

Cameron,  Archibald,  and  Henry  Foley,  Worcester, 
Attorneys  and  Solicitors.    Feb.  11, 

Flcsber,  William,  and  George  Blencowe,  Nor- 
thampton. Attorneys  and  Solicitors.     Feb.  18. 

Owston,  Robert,  and  Frederick  Garfit,  Glamford 
Brigga,  Lincoln,  Attorneys  and  Solicitors. 
Feb.  11. 

Young,  Joseph,  and  William  White,  of  Bishop 
Wearmouth,  Durham,  Attorneys  and  Solici- 
tors.   Jan.  25. 


BANKRUPTCIES  SUPERSEDED. 

From  25M  January  to  18/A  February,  J  842,  both 

inclusive,  with  dates  when  gazetted, 

Aarons,  Benjamin,  Knowles  Court,  Docton' Com- 
mons, Furrier.    Jan.  28. 


Kiiig»  Thomas,  Crofton,  Nort&mitwrlaad,  Ship 
Owner  and  Coal  Merchant.    Fdi.  15. 

Rutson,  John,  Saint  Paul's  Churchyard,  Loiidoa» 
Cottimiraion  Affent.     Feb.  15. 

Shingler,  Samuel,  Liverpool,  Linen  Draper.     Feb. 

Winder,  George,  late  of  Sidney  Alley,  Leicester 
Square,  but  now  of  Hackney  Road,  Jeweller. 
Feb.  U. 


BANKRUPTS. 

From  23M  January  to  IStk  F^ntusry,  1842,  both 
inclusitfe,  with  dates  when  gazetted, 

Appleyard,  Thomas,  Northowram,  Halifax,  Yoik, 
Stone  Merchant.  James  &  Co.,  Ely  Place. 
Feb.  8.  »      /  » 

Arthur,  John,  and  Dand  Arthur,  Neath,  Glamor- 
gan, Ironmasters  and  Coal  Merchants.  E^mm 
&  Co.,  Essex  Street,  Strand.    Jan.  28* 

Baber,  Henry  Adolphus,  Lindfield,  Sussex,  Malt- 
ster. Verrat  &  Co.,  Lewes ;  Millard  &  Co., 
Cordwainers'  Hall,  London.     Feb.  11. 

Banks,  David  Ward,  Manchester,  Dealer  in  Piano 
Fortes  and  Sheet  Music.  Capes  &  Co.,  Gray's 
Inn;  Law^  Manchester.    Feb.  15. 

Barnard,  George,  Portsea,  Southampton,  Coal 
Merchant.  Ctare,  Size  Lane ;  Low,  Portsea. 
Jan.  28. 

Beal,  Thomas,  Sandwich,  Kent,  Hoyman  and 
Corn  Factor.  Messrs.  Dyne^  Lincoln's  Inn 
Fields;  Swrrage  &,  Co.,  Sandwich.    Feb.  11. 

Blackmore,  Richard,  and  John  Craven,  Wakefield, 
York,  Corn  Millers.  Preston,  Tokenhouse 
Yard;  ^^Ai/Atfwi,  Wakefield.    Feb.  8. 

Bower,  William,  Wilmslow,  Chester, Cotton  Spin- 
ner. Slater  &  Co.,  Manchester ;  Afilne  &  Co., 
Temple.    Feb.  8. 

Bowers,  John,  Chipstead,  Kent,  Grocer  and  Draper. 
Edwards,  Oft,  Am.  i  CattUn,  Ely  Place.  Feb.  8. 

Boyle,  Wm.  Edward,  Neath,  Glamorgan,  Plumber. 
Lahe  &  Co.,  BasinghaU  Street;  Hargremes, 
Neath.    Jan.  28. 

Brayne,  Henry,  formerly  of  Castle  Street,  Oxford 
Street,  afterwards  of  Nine  Elms,  Batteraea, 
and  of  Manor  Place,  Clapham.  Surrey,  Coal 
Merchant;  Lackington,  Off.  Ass.;  Stevnu  &. 
Co.,  Queen  Street,  Cheap^de.    Feb.  11. 

Brooke,  John,  jun.,  Dewsbnry,  York,  Manufac- 
turer. Hornby  &.  Co.,  St.  Switbin'a  Lane; 
Savery  &  Co.,  Bristol.     Feb,  15. 

Brown,  George,  Carlisle,  Cumberland,  Draper. 
Walmsley  &,  Co.,  Chancery  Lane ;  ffun^krya 
&  Co.,  Manchester ;  Law  &  Co.,  Carlisle. 
Feb.  18. 

Buber,  Henry  Adolphus,  Lindfield,  Sussex,  Malt- 
ster. Ferral  &  Co.,  Lewes,  Sussex;  MUlard 
&  Co.,  Cordwainers'  Hiill.     Feb.  1. 

Borgoyne,  William,  Plymouth,  Devon,  Builder. 
Mantle,  Blackfriars  Road;  Edtnonds,  Ply- 
mouth.   Feb.  18. 

Burnie,  John,  Tokenhouse  Yard,  London,  Mer- 
chant. Edwards,  Off.  Ass.;  Brown  Sc  Co., 
Mincing  Lane.    Jan.  25. 

Butler,  James  Andrew,  Loddington,  Northampton, 
Machine  Maker,  ff^ing  &  Co.,  Gray's  Inn  ; 
ffewitt,  Northampton.     Feb.  18. 

Canning,  Horatio  Joseph,  Wood  Street,  Cheapside, 
London,  Scotch  Warehouseman.  Penneii^ 
Off.  Ass. ;  Jl/ttrray,  New  London  Street.   Feb. 

10. 

Cantor,  Charles  Augustus,  late  of  Calcutta,  in  thm 
East  Indies,  now  of  Upper  Montague  Street, 
Montague  Square,  Merchant.  7\mumd,  OIT. 
As9. ;  Brundreti  &  Co.,  Temple.    Feb;  8. 
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CmrroD^  James,  Saint  Georga's  Cirens,  Blackfrian 
Road,  Sarrey,  Draper.  Gibson,  Off.  Asa.; 
dz/A'/i,  Ely  Place.     Feb.  15. 

Cassidy,  George  Berkeley,  Kirkwood,  Backlers- 
bury,  Londoot  Merchant  and  Bill  Broker. 
Gibson,  Off.  Ass.  $  Buckley  &  Co.^  Gray's  Ino 
Square.    Jan.  28. 

Csflwall,  Charles,  Woburn  Place,' Russell  Square, 
Lodging-  house  Keeper.  Tur^uand,  Off.  Ass. ; 
Cook  &  Co.,  New  Inn.     Feb.  1 1 

Chambers,  WiUtam,  Oxford,  Organ  Builder.  Back- 
straw,  Oxford  ;  Pkilpot  &  Co.,  Southampton 
Street,  Bloomsbory.    Jan.  28. 

Christelow,  Charles,  York,  Woollen  Draper.  ^t7- 
liamsan&.  Co.,  Verulam  Buildings,  Gray's  Inn ; 
BUmckard  &  Co.,  York.    Jan.  25. 

Christie,  William,  New  North  Street,  Red  Lion 
Square,  Bookbinder.  Green,  Off.  Ass. ;  Siar- 
Ung,  Leicester  Square.    Jan.  25. 

Coles,  James,  Bcdvelty,  Monmouth,  Apothecary 
and  Druggist.  AlUn,  Lincoln's  Inn  Fields  ; 
JJattkews,  Pontypool.    Feb.  18. 

CoUoSy  Arthur,  and  Alfred  Thomson,  Brighton, 
Susrex,  Sugar  Manufacturers.  Penkivil,  West 
Street,  Finsbury  Circus.    Jan.  28. 

Cuisset,  John,  Black  friars  Rond,  Surrey,  Jeweller. 
Gibson,  Off.  Asa. ;  Bfilfe  &  Co.,  South  Square, 
Gray's  Inn.    Jan.  25. 

Curtis,  William,  King's  Lynn,  Norfolk,  Brewer. 
Pitcker,  King's  Lynn;  Clowes  &  Co.,  Temple. 
Feb.  18. 

Dariea,  Robert,  Mallwyd,  Merioneth,  Shopkeeper 
and  Flannel  Manufacturer.  Price  &  Co.,  New 
Square,  Lincoln's  Inn  ;  Davits,  Machynlleth. 
Jan.  28. 

Fielding,  John,  and  Thomas  Fielding,  Blackburn, 
Lancaster,  Joiners  and  Builders.  Trougkton, 
Liverpool ;  Joknson  &  Co.,  Temple.     Feb.  11. 

Fish,  Henry,  Prince's  Row,  Pimlico,  Painter  and 
Glazier,  and  Builder.  PemuU,  Off.  Ass.; 
Keene,  Dorset  Street,  Portman  Square.    Feb. 

Fisher,  William,  Lincoln,  Carrier  by  Water,  Coal 
Dealer  and  Plaster  Merchant,  /jce,  Newark- 
npon-Trent;  JUiibv  &  Co.,  Temple.    Feb.  18. 

Gatehouse,  Charles,  Chichester,  Brewer  and  Corn 
Merchant.  RandaU  &  Co.,  Southampton; 
TiUon  &  Co.,  Coleman  Street.     Feb.  15. 

George,  Samuel  Robert,  London  Wall,  London, 
Victualler  and  Tailor.  Joknoon,  Off.  Ass.; 
Billing,  Cheapside.    Jan.  28. 

Gibbs,  John,  Great  Yarmouth,  Norfolk,  Tavern 
Keeper.  White  &  Co.,  Lincoln's  Inn  Fields ; 
Worship  &  Co.,  Great  Yarmouth.    Feb.  8. 

Gifford,  Georgiana,  Parson's  Green,  Fulham,  Mid- 
dlesex, Schoolmistress.  Joknson,  Off.  Ass.; 
ryrre//,  Guildhall.    Feb.  8. 

Gipps,  John  Methuen,  late  of  Duke  Street,  Gros- 
venor  Square,  and  of  Margaret  Street,  Caren- 
disb  Square ;  now  of  Howland  Street,  Tot- 
tenham Court  Road,  Wine  Merchant.  Grakam, 
^  Off.  Ass.;  BilUng,  King  Street,  Cheapside. 
Feb.  11. 

Goodeve,  William  Stiles,  Chichester,  Sussex, 
Banker's  Cierk,  and  also  a  Brick  Maker  and 
Miller.  Raper  &  Co.,  Chichester  ;  Blackmore 
it  Co.,  New  Inn.    Feb.  18. 

Greenwell,  Joseph,  and  Stephen  Greenwell,  Shad- 
forth-Mill,  Durham,  also  of  Crimehouse,  near 
Sbadforth,  and  of  Sherborn,  in  the  same 
county.  Millers,  Corn  and  Flour  Dealei-s, 
Lime  Burners,  Graziers,  Farmers,  and  Quarry- 
men,  Rogerson,  Norfolk  Street,  Strand ; 
Messrs.  Afarshalls,  Durham.    Feb.  8. 

Grundy,  William,  Manchester,  Yarn  Dealer  and 
Commission  Agent.  Makinson  Sc  Co.»  Tem- 
ple ;  AtkinMon  &  C«.,  Manchester.    Feb*  15. 


Hallett,  George,  Ryde,  Isle  of  Wight,  Draper. 
Messrs.  Sole,  Aldermanbury ;  Heam  &  Co,, 
Newport.    Feb.  11. 

Halliley,  Edward,  Leeds,  York,  Cloth  Manufactu- 
rer. Sattery  &.  Co.,  Bristol ;  Hornby  &  Co., 
St.  Swithin's  Lane.    Feb.  8. 

Haworth,  Edmund,  Manchester,  Merchant  Ab* 
boti  &  Co.,  Charlotte  Street,  Bedford  Square  ; 
Messrs.  Bennett,  Manchester.    Feb.  18. 

Hazell,  Richard,  Ramsbury,  Wilts,  Corn  Dealer 
and  Brewer.  Edwards,  Aldbourn,  Wilts. 
Norton  &  Co.,  New  Street,  Bishopsgate.  Feb.  1, 

Hide,  Singer  Edward,  Broadwater,  Sussex,  Buil- 
der. Rol/e  &  Co.,  South  Square,  Gray's  Inn ; 
Edmunds,  Worthing.    Feb.il. 

Higgins,  John,  and  James  Mannock,  Dukinfield, 
Chester,  Engineers.  Spinks,  John  Street, 
Bedford  Row  ;  Gartside,  Ashton-under-Lync. 
Feb.  8.  ^ 

Holt,  Henry,  Peckham,  Surrey,  Bookseller.  Bei" 
cker.  Off.  Ass. ;  Dover,  South  Square,  Gray's 
Inn.    Jan.  28. 

Holt,  John,  Livesey,  Lancaster,  Grocer.  Milne  & 
Co.,  Temple;  Neville  6l  Co.,  Blackburn. 
Feb.  1. 

Hunnybun,  James,  Cambridge,  Ironmonger. 
Eaden,]un,,  Cambridge ;  Clark  &  Co.,  Essex 
Street,  Strand.    Feb.!"?. 

Jolley,  James,  Saint  Albans  Place,  Hay  market, 
and  of  Pelham  Road,  Brompton,  Builder, 
Plumber,  Painter,  and  Glazier.  Gibson,  Off. 
Ass. ;  Allen  &  Co.,  Queen  Street,  Cheapsida. 
Feb.  U 

Jopp,  Andrew,  Cornhill,  London,  Ship  and  Insu- 
rance Broker.  Green,  Off.  Ass.;  Kings/ord, 
Mark  Lane.    Feb.  15. 

Kirk  Patrick,  James,  Newport,  Isle  of  Wight, 
Southampton,  Banker.  Hearn  &  Co.,  Ryde ; 
Fosters  &  Co  ,  John  Street,  Bedford  Row. 
Feb.  11. 

Lane,  Samuel,  Hoxton  Old  Town,  Old  Street 
Road,  Victualler.  Edwards,  Off.  Ass. ;  Skon* 
bridge,  Bedford  Row.     Feb.  18. 

Lawther,  John,  Newcastle-upon-Tyne,  Ship  and 
Insurance  Broker  and  Timber  Merchant. 
Crosby  &.  Co.,  Church  Court,  Old  Jewry  j 
Hodge,  Newcastle-  upon-Tyne.    Feb.  15. 

Laycock,  James,  Colne,  Lancaster,  Tallow  Chand- 
ler, Grooer,  and  Draper.  Wigletwortk  &  Co., 
Gray's  Inn  ;  Hardacre,  Colne.    Jan.  25. 

Lennard,  John  Samuel,  White  Conduit  Fields, 
Victualler.  Lackington,  Off.  Ass. ;  Heatkcote 
&Co.,  Coleman  Street.    Feb.  15. 

Littledyke,  Richard,  Brudenell  Place,  New  North 
Road,  Middlesex,  Linen  Draper.  W&itmore, 
Off.  Ass. ;  Messrs.  Sole,  Aldermanbury.  Feb.8. 

Looney,  William,  Whitehayeo,  Cumberland, 
Cooper  and  Herring  Curer.  Stubbs,  Furni- 
val's  Inn^  Messrs.  Perry,  Whitehaven.  _ Feb. 
15. 

Manning,  Edmund,  and  Cornelius  Charles  Man- 
ning, High  Street,  Aldgate,  London,  Drapers. 
Groom,  Off.  Ass. ;  Monckton,  Bartlett's  Build- 
ings, Holboru.     Feb.  11. 

Miller,  Joseph,  Stockton-on  Tees,  Durham,  Pa- 
tent Sail  Cloth  and  Rope  Manufacturer.  Ed- 
wards.  Off.  Ass. ;  Bartrum  &.  Co.,  Bishopsgate 
Street  within.     Feb.  8. 

Morris,  William,  Long  Lane,  Bermondsev,  Surrey* 
Leather  Dresser  and  Parchment  Manufactu- 
rer. Juhnson,  Off.  Ass. ;  Bennett  &  Co., 
Scotts  Yard,  Bush  Lane.     Feb.  15. 

Murray,  Edward  Thomas,  Church  Street,  South- 
wark,  Surrey,  Leather  Seller,  and  of  Great 
George  Street,  Bermondsey,  Surrey,  Japan- 
ner  and  Enameller  of  Leather.    BekAer,Of, 
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Ass. ;  iMmghborough,  Austin  Friars.    Jan.  ?5 
Niebolls,  Charles,  Shrewsbury,    Salop,    Flannel 

Merchant.      Pownall   &    ("o.,    Staple    Inn  ; 

Cooper,  Shrevsbnry.    Feb.  I. 
NIcbois,  Samuel  Birmingham,  Gold  Pencil  Case 

Maker,     ffotmejt.  Great  Knight  Rider  Street, 

Doctor's    Commons :     Yeales,    Birmingham. 

Feb.  15. 
Owen,  Samnel,  Conway,  Carnarvon,  Innkeeper 

and   Victualler,     jibbott  Sc  Co.,  New  Inn. 

Feb.  I. 
Protberoe,  John,  ]un.,  Bristol,  froc  and  Tin  Mer- 
chant, and  Commission  Agent.    Clarke  &.  Co., 
•  Lincoln's  (nn  Fields ;  Smilk^  Bristol.    Feb.  8. 
Robins,    William,  Stone,  Stafford,  Ironmonger, 

Tinman,  and    Brazier.      Diekenton,  Stone ; 

Smith,  Chancery  Lane.    Feb.  8. 
Rogers,  Henry,  and  Frederick  Rogers,  Finch  Lane, 

Cornhill,  London, Wine  and  Spirit  Merchnnts. 

Oraham,  Off.  Ass.;    Bad,  Mincing    Lane. 
.    Feb.  18. 
Richards,    William,    Oxford    Street,    Victoaller. 

Turquand,  Off.  Ass. ;  Dy»&n  &  Co.,  Bedford 

Row.    Feb.  15. 
Sanders,  John,  Manor  Place,  King's  Road,  Chel- 
sea,  Baker.     Belcher,  Off.  Ass. ;  Harrison  & 

Co.,  Walbrook.    Jan.  28. 
Schlesinger,  Morris,  and  Michael  Samuel  Scble- 

singer,  Basinghall  Street,  London,  Merchants. 

Belcher,  Off.  Ass.;    Messrs.  FreshiUld,  New 

Bank  Buildings.    Feb.  8. 
Schofield,  William,  Oldham,  Lanea^r,  Machine 

Maker.    Milne  &  Co.,  Temple  ;  Whitehead  & 

Co.,  Oldham.     Feb.  18. 
Sharaan,  Frederick,  Barge  Vard,  Bucklersbury, 

London,   Shoe  Factor.    E<hoardi,  Off.  Ass.; 

Gale,  Basinghall  Street.    Jan.  28. 
Sharp,  Richard  Johnson,  Liverpool,  Victualler. 

Vhicent  &  Co.,  l>*mp1eV  Joftf't  Liverpool. 

Jan.  25. 
Sleeman,  lliomas,  Tenby,  Pembroke,  Wine  and 

Spirit    Merchant,    and    General    Merchant. 

MaMneofi  &.  Co  ,  Temple ;  HaberfieU,  Bristol. 

Feb.  15. 
Sly,   James,  Melcombe  Rrgis,   Dorset,  Draper. 

Messrs.  5«/e,  Aldermanbury.    Feb.  15. 
Smith,  William,  Saint  Albans,  and  of  Watford, 

Herts,  and  also  of  RotherhHhe,  Surrey,  Mil- 

Terand  Seed  Cmsber.    Druce  &  Son,  Billiter 

Square.    Feb.  18. 
Smith,  James  Grant,  Bath,  Brewer  and  Malster. 

j^dlingtoH  &  Co.,  Bedford  Row;  Gaby,  Bath  ; 

Haicheiler  &  Co.,  Bath.     Eeb.  15. 
Sorby,  William,  Chorlton-upon-Medlock,  Lancas* 

ter.  Chemist  and  Druggist.     Walmeley  &  Co., 

Chancery  Lane ;  ffumphryt  &  Co.,  Manches- 
ter.   Feb.  15. 
^panton,  John,  Bermondsey  Street,  9urrey,Chee8e- 

monger.  Green,  Off.  Ass. ;  Caiilin,  Ely  Place. 

Feb.  1. 
Speare,  George,  Ogilvy,  Fleet  Street,  London, 

Lace  Warebouseniati.      Graham,  Off.  Ana.  ; 

Messrs.  Sole,  AldermMUbnry.    Jan.  25. 
Statham,  Thomas,  Huddersfi^id,  York,  Hosier. 

Lever,  King's  Road,  Bedford  Row ;  Barker  &. 

Co.,  Huddersfield.    Feb.  15. 
Staphenson,  Peter,  Manchester,  Lancaster,  Mercer 

and  Draper.    Messrs.   Baxter,  Lincoln's  Inn 

Fields  ;  Sale  Bl  Co.,  Manchester.    Jan.  28, 
Stone,  Edward  James,  Belle  .^auvage  Yard,  Lud 

gattf-HIll,  London,  Maker  of  Playing  Cards, 

and  other  Cards.     Pennell,  Off*.  Ass. ;  Davison 

&  Co,,  Bread  Street,  Cbeapsidk;.    Jan.  28. 
Stmtton,  Edward,  Longcot,  Berks,  Com  Dealer. 

Bamei,  Chipping  Lamboroe,  Berks.     Feb.  ]. 
Tfaompsony  James,  Newtrastle-npon  Tyne,  Joiner, 


and  Builder.    Cro$hif  ft  Co.,  Chonrh  Coart, 
'  Old  Jewry  ;   HiiyU,    Newcastle- upon   Ttik. 
Jan.  28. 

Thomson,  Geo.,  and  James  Forbes,  Crntched 
Friars,  London,  Com-^tors.  Otoom^  Off.  Asa. 
Taylor,  Nicholas  Lane.     Feb.  8. 

Thompson,  John,  Sunderland,  Durham,  Chain  and 
Anchor  Manufacturfr.  Staam  ft  Co.,  Old 
Jewry ;  Messrs.  Ifright,  Sanderland.    Feb  18. 

Vaile,  Wm.,  Oxford  Street.  Loceman.  Belcher, 
Off.  Ass.;  BeoMHont  a  Co,  Lincolns*  tmi 
Fields.    Feb.  8. 

Ward,  John,  Irstead,  Norfolk,  Cattle  jobber.  Se- 
well  ft  Co.,  Norwich  ;  Wood  i^  Co.,  Falcon 
Strem,  Alderwate  Street    Feb.  15. 

Wame,  F^mund,  Lisle  Street,  Westminster,  Car- 
penter and  Builder.  Attager,  Off.  Ass ;  AUeu 
ft  Co.,  Carlisle  ftreet,  Soho.    Feb.  II. 

Waters,  Richard,  Newport,  Monmooth,  Iron  and 
'Hn  Plate  Manafaeturer  and  Money  &:Hi- 
vener.  Z./ev^(^,  Newport;  White  ft  Co., 
Bedford  Row.     Feb.  8. 

Wates,  John,  Old  Kent  Road,  Sumy,  Vietnaller. 
Green,  Off.  Ass. ;  iMcaek  Co.,  Argylle  Street, 
Regent  Street.    Feb.  1. 

Webb,  Alfred,  Liverpool,  Carpet-eeller.  Joktuaa 
ft  Co.,  Temple ;  Higwn  ft  Co.,  Manchester. 
Jan.  25. 

Welldon,  Samuel  Eddlestone,  Cambridge,  Butcher. 
Baden  jnn.,  Cambridge ;  Clsri  ft  Co.,  Eases 
Street,  Strand.    Jan.  25. 

Wells,  John  Deane,  George  Street,  Mansion 
House,  Liondon,  Commission  Agent.  AUager, 
Off.  Asa ;  Heald,  Austin  Friars.     Feb.  I. 

Whitby,  Luke,  Green  Dragon  Yard,  Whiteebapd, 
Builder.  Alsager,  Off.  AsS. ;  Ditkmm  ft  Cff., 
Frederick's  Place,  Old  Jewry.    Feb.  8. 

Wilcocks,  Wm.,  Bracknell,  Berks,  Saddler  and 
Harness  maker.  Ofaham,  Off.  Ass. ;  Bridgtr 
ft  Co.,  Finsbury  Circus.    Jan.  25. 

Willongliby,  John  Rivis,  York,  Builder  and  Stone 
Mason.  Johnson  it  Co.,  Temple ;  LeemoM, 
York.    Feb.  8. 

Wilson,  Richard,  Blyth 'Hie  Sheds,  Northumber- 
land, Manufacturer  of  Bricks  and  Arglltaoeoiis 
Marble.  Crotby  ft  Co.,  Chureb  Court,  Old 
Jewiy ;  Bfoyle,  Newcastle-upon  lyne.  Jan.  28. 

Woodcock,  John,  Stratford,  Essex.  finiMer. 
Belcher,  Off  Ass. ;  Plewe,  Bncklefsbnry. 
Fib.  8. 

Wooster,  Thomas,  jun.,  lau  of  Nvweaatle-upon 
Tyne,  Northnmberland,  then  of  Ped(haiD  Rye 
Terrace,  Surrey,  but  now  of  Liverpool  Street, 
London,  Merchant  and  Ship  Own^.  Gram, 
Off.  Ass. ;  Stephen,  Basinghall  Street.  Jon.  28. 


PRICES  OP  STOCKS. 


f  llfff  9aBi«:» 


TVcsMfey  2M  Febrtmrff  1842,. 
Bank  Stock  div.  7  per  cent.  -  -  -  170«  6{)|a:o 
3  per  Cent.  R«>duced  «  -  -  «  -  81^«)a| 
3  per  Cent.  Consols  Ann.  -  %^a^a9•^•^ 
.1i  per  Cent.  Annuities,  1818  - 
3|  per  Cent.  Redu<;ed  AonuiDM 
New  34  per  Cent.  Annuities  -  -  ,  ^ 
Long  Annuilies,  expire  Sell  Jan.  ISM  -  -  12| 
Ann.  for  3#  yrs,  exp.  lOth  Oct  18&9  1^  «  y^  « I 
India  Stock  div.  lOf  per  CeiiC  -  -  -  217  « (» 
Ditto  Bonds  3f  per  Cent.  -  -  -  7t,a^.  pm. 
South  Sea  Stock  div.  3i  percent.  -  *  -  »8l 
3  per  C.  Cons,  for  Account  24th  Peb.  -  -  -  8!l 
Exchequer  Bills  1(  OOA  a  2|d.      -    20«.  a  22r.  pdf. 

Dittd  SOW.    do.    -    -    20i.  a  S2i.  pm. 

Ditto    SmsTTI  da-    -    :?.>. tfCI^«pm. 
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SATURDAY,  MARCH  5,  1842 


— —  •*  Quod  amgu  ad  Nos 

Pertinety  et  oescire  malum  est,  agitamus.  , , , 

HORAT. 


THE  DOCTRINE  OF  NOTICE. 

What  is  constmctive  notice,  ia  a  subject  of 
considerable  difiicnlty.  The  general  rule 
may  be  laid  down  to  be,  that  whatever  is 
sufficient  to  put  the  party  charged  with 
notice  on  inquiry,  is  good  notice  in  equity,* 
and  notice  of  a  deed  is  notice  of  the  con- 
tents of  that  deed,  so  far  as  those  contents 
affect  the  transaction  in  which  notice  of  the 
deed  is  required.^  In  a  very  recent  caae  it 
was  held  by  Sir  /.  Wigramy  V.  C,  that  the 
doctrine  of  constructive  notice  applies  in 
two  cases ;  first,  when  the  party  charged 
has  notice  that  the  property  in  dispute  is 
incumbered,  or  in  some  way  affected ;  in 
which  case  he  is  deemed  to  have  notice  of 
the  facta  and  instruments,  to  a  knowledge 
whereof  he  would  have  been  led  by  due 
inquiry  after  the  fact  which  he  actually 
knew  ;  and  secondly,  when  the  conduct  of 
the  party  charged  evinces  that  he  had  a 
suspicion  of  the  truth,  and  wilfully  or  frau- 
dulently determined  to  avoid  receiving  ac- 
tual notice  of  it.«  In  the  same  case,  a 
party,  before  advancing  money  on  a  mort- 
gage inquired  of  the  mortgagor  and  his 
wife,  whether  any  settlement  had  been 
made  upon  their  marriage,  and  was  in- 
formed that  a  settlement  had  been  made  of 
the  wife's  fortune  only,  and  that  it  did  not 
include  the  husband's  estate,  which  was 
proposed  as  the  security,  and  he  afterwards 
advanced  the  mortgage  money  without  hav- 
ing seen  the  settlement,  or  known  its  con- 
tents ;  and  it  was  held  that  the  mortgagee 
was  not,  under  the  circumstances,  affected 
with  constructive  notice  of  the  contents  of 
the  settlement,  or  of  the  fact  that  the  set- 
tlement comprised  the  husband's  estate. 

>  SmUh  V.  Imd,  1  Atk.  489. 

^  HamiUtm  v.  Eoyse.  2  Scli.  U  Lef.  315 ; 
Parry  v.  iViight,  1  Sim   &  S.  372. 

^  Jones  V.  Smith,  1  Hare,  43. 
VOL.  xxiii.     No.  706. 


It  is  not  necessary  to  give  notice  of  an 
equitable  incumbrance  to  more  than  one  of 
several  trustees  of  the  property,  so  long  as 
the  circumstances  of  the  caae  remain  un-^ 
altered  by  the  death  of  that  trustee,  hia 
ceasing  to  continue  surh  trustee  or  other* 
wise.^  The  following  observations  of  the 
same  learned  Vice  Chancellor^  in  the  same 
casCj  deserve  attention. 

"  I  conceive  it  to  be  now  clearly  decided, 
by  the  cases  of  Dearie  v.  Hall,  3  Russ.  1 ; 
Loveridge  v.  Cooper,  Id,  30  ;  and  Foster  v. 
Blackstone,  1  Myl.  &  K.  297 ;  S.  C.  reported 
as  Foster  v.  Cockerell,  9  Bligh.  N.  S.  332, 
that  if  a  bond  fide  incumbrancer  upon  a 
fund,  the  legal  interest  in  which  is  in  a 
trustee,  gives  notice  of  his  incumbrance  to 
the  trustee,  and  neither  the  incumbrancer 
giving  the  notice,  nor  the  trustee  at  the 
time  of  such  notice  being  given,  has  notice 
of  any  prior  incumbrance  affecting  the  fund, 
the  incumbrancer  giving  such  notice,  so 
so  long  as  the  circumstances  of  the  case 
remain  unaltered,  will  be  entitled  to  priority 
over  a  prior  incumbrancer  upon  the  fund, 
who  has  omitted  or  neglected  to  give  notice 
of  his  incumbrance,  ^though  the  puisne 
incumbrancer  may  have  advanced  his  mone7 
without  making  any  previous  inquiries  of 
the  trustee.  In  the  absence  of  notice,  the 
party  claiming  the  prior  incumbrance  has 
not  perfected  his  title.  In  a  case  where 
there  cannot  be  an  actual  transfer  of  the 
subject,  he  must  do  all  that  is  in  his  power; 
and  if  be  fails  to  do  tliis,  and  another  per- 
son takes  an  incumbrance  and  gives  notice, 
*he  second  person  has  acquired  a  perfect 
assignment,  whilst  the  first  equitable  as- 
signment is  imperfect.  The  case  of  Foster 
V.  Blackstone,  for  the  first  time,  I  believe, 
called  for  direct  adjiulication  on  the  ques- 
tion, whether  the  omission  of  the  second 


d  Meux  V.  Bell,  I  Flare.  73. 
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incumbrancer  to  make  the  inquiry  was  to 
be  treated  as  an  objection  of  substance  or 
not.  In  Dearie  v.  Hutly  there  having  been 
in  fact,  an  inquiry,  the  reasoning  of  Sir 
Tkomas  Plumer  was  rather  an  exposition  of 
what  he  thought  the  doctrine  of  hiw  to  be, 
than  a  direct  adjudication  on  the  point. 
In  the  case  of  Foster  v.  Dlackstone,  the  Lord 
Chancellor,  in  moving  the  judgment  of  the 
House  of  Lords,  adverts  and  assents  to  the 
principle  that  a  party,  until  he  gives  notice 
to  the  trustee,  has  not  done  every  thing  in 
his  power,  and  which  is  necessary  to  com- 
plete his  title.  Foster  v.  Cockerell,  9  Bligh, 
N.  S.  376.  The  reasoning  of  Sir  Thomas 
Plumer,  that  the  first  incumbrancer,  by 
omitting  to  give  notice,  has  not  acquired 
that  which,  in  equity  is  equivalent  to  pos- 
session at  law,  and,  therefore,  his  security 
is  not  perfected,  is  directly  affirmed  by  the 
House  of  Lords,  in  a  case  where  the  very 
point  was  argued,  and  the  distinction  with 
regard  to  inquiry,  taken  by  counsel  at  the 
bar ;  and  where  no  inquiry  was  made,  the 
second  incumbrancer  was  preferred  to  the 
first,  on  the  ground  that  the  first  incum- 
brancer had  not  perfected  his  security.  I 
think  these  decisions  are  founded  on  prin- 
ciple. The  omission  of  the  puisne  incum- 
brancer to  make  enquiry,  cannot  be  material 
where  inquiry  into  the  circumstances  of  the 
case  coidd  not  have  led  to  a  knowledge  of 
the  prior  incumbrance." 

LAWYERS  IN  PARLIAMENT. 

The  rule  laid  down  last  session  for  exempt- 
ing members,  being  cabinet  ministers,  from 
election  committees,  has  been  adhered  to  in 
the  present  session.  Sir  Robert  Peel,  Lord 
Stanley,  Sir  James  Graham,  and  Mr.  Qoul- 
burn  have  accordingly  been  exempted. 
Mr.  Greene  also,  as  Chairman  of  Ways  and 
Means,  and  also  Chairman  of  all  Com- 
mittees on  Private  Bills^  has  been  excused. 
But  we  regret  to  say  that  a  motion  "  That 
Mr.  Granger  have  leave  for  five  weeks  to  gcr 
the  circuit,"  was  put,  and  o&the^Moi 
February  last,  was  negatived;  If  thiS'^mo- 
tion  has  only  been  negatived  as^a  matter  of 
form,  we  have  nothing  more  to^say.  -  If  it 
be  really  the  intention  to  have  in  view  the 
convenience  of  barristers  who  mnst  attend 
circuit,  and  appoint  them  to  conmdttees 
which  are  not  fixed  at  these  times,  this  is 
all  that  we  wish  ;  we  do  not  desire  to  ex- 
empt lawyers  from  tjieir  fair  share  of  the 
labour  of  committees;  they  have  volun- 
tarily sought  seats  in  the  House,  and  must 
abide  the  result.  But  if  their  convenience 
is  in  no  way  to  be  looked  to,  and  their  aro- 


cations  protected,  we  do  sincerely  deplore 
it.  The  tendency  has  certainly  been,  of 
late  years,  to  exclude  lawyers  from  the 
House  of  Commons.  The  Masters  in  Chan- 
cery, it  is  said,  are  now  excluded  from  Eng- 
lish seats  by  the  recent  change  in  their 
ofiice;  the  Judge  of  the  Admiralty  was 
excluded  by  an  express  act.  The  Master 
of  the  Rolls  has  not  sat  there  since  the  time 
of  Sir  John  Copley  (now  Lord  Chancellor) 
and  we  have  in  this  last  resolution  another 
limitation  of  the  rights  of  the  profession. 
We  must  say  we  look  upon  this  with  con- 
cern. The  number  of  lawyers  now  in  Par- 
liament is  smaller,  we  venture  to  say,  than 
at  any  period  since  the  parliamentum  indoc- 
turn,  in  1405.  There  is  only  one  of  the 
leaders  of  the  Chancery  Bar  in  the  present 
Parliament,  and  independently  of  the  At- 
torney and  Solicitor  General,  there  is  hardly 
more  than  one  eminent  man  of  the  com- 
mon law  bar  there.  For  what  we  know, 
this  may  be  matter  of  exultation  with  some ; 
but  we  conceive  no  person  of  reflection 
can  view  it  but  with  regret.  Legislation, 
let  us  be  assured,  cannot  proceed  rafely  ex- 
cept with  legal  aid,  and  when  we  consider 
how  few  eminent  men  at  the  bar  now  chase 
to  encounter  the  uncertainty  of  a  contested 
election,  we  feel  some  alarm.  We  would 
not  have  too  many  lawyers ;  we  would  have 
a  preponderance  of  gentlemen  and  mer- 
chants ;  but  if  this  disposition  to  exclude 
legal  assistance,  and  harass  those  who  are 
able  and  willing  to  give  it,  is  to  prevail,  we 
conceive  the  consequence  will,  sooner  or 
later,  be  very  serious  to  the  common  weal. 

PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

PA&Cl^L  BY  RAILWAY. 

A  CASE  of  some  interest  has  recently  oc- 
curred with  respect  to  carriage  by  railway — 
for  the  principle  applies  equally  to  injury 
to  persons  as  to  parcels.  A  parcel  was 
delivered  at  Lancaster  and  Preston  Junction 
Railway  Company,  directed  to  a  person  at 
a  place  in  Derbyshire.  The  person  who 
brought  it  to  the  station  ofierea  to  pay  the 
cawiage,  but  the  book-keeper  said  it  bad 
beUer  be  paid  by  the  person  to  whom  it 
was  directed,  on  the  receipt  of  it.  The 
Lancaster  and  Preston  Junction  Railway 
Company  were  known  to  be  proprieton  of 
the  Une  only  as  far  as  Preston,  where  the 
railway  unites  with  the  North  Union  Line, 
and  that  afterwards  with  another,  and  so 
on  into  Derbyshire.  The  parcel  having 
been  lost,  after  it  was  forwarded  fiv»m 
Preston,  it  was  held  that  the  Lancaster  and 
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PretftOQ  Bttlway  Company  were  liable  for 
its  loss.  **lt  is  admitted,"  said  Lord 
Abinger,  C.  B*,  "by  the  defendant's  coun- 
sel, that  the  defendant's  contract  to  do 
Bomething  more  with  the  pazcel»  than 
merely  to  carry  it  to  Preston;  they  say 
the  engagement  is  to  carry  to  Preston,  aiid 
there  to  deliyer  it  to  an  agent,  who  ia  to 
carry  it  farther,  who  is  afterwards  to  be 
replaced  by  another,  and  so  on  till  the  end 
of  the  journey.  Now  that  is  a  very  elabo- 
rate kijid  of  contract ;  it  is,  in  substance, 
giving  to  the  carriers  a  general  power  along 
the  whole  line  of  route,  to  make  at  their 
pleasure,  fresh  contracts,  which  shall  be 
binding  upon  the  principal  who  employed 
them.  But  if,  as  it  is  admitted  on  both 
aides,  it  is  clear  that  something  more  was 
meant  to  be  done  by  the  defendants  than 
carrying  as  far  as  Preston,  is  it  not  for 
the  jury  to  say  what  is  the  contract,  and 
how  much  more  was  undertaken  to  be  done 
by  them?"  [The  jury  had  found  for  the 
plaintiff.]  '*It  is  better  that  those  who 
undertake  the  carriage  of  parcels  for  their 
mutual  benefit,  should  arrange  matters  of 
this  kind  inter  se,  and  should  be  taken 
each  to  have  made  the  other  their  agents  to 
carry  forward;"  and  Mr.  Baron  Rol/e, 
before  whom  the  cause  was  tried,  said— 
**  What  I  told  the  jury  was  only  this,  that 
if  a  party  brings  a  parcel  to  a  railway  sta- 
tion, which  in  this  respect  is  just  the  same 
as  a  coach  office,  knowing  at  the  time  that 
the  company  only  carry  to  a  particular 
place  ;  and  if  the  railway  company  receive 
and  book  it  to  another  place,  to  which  it 
is  directed,  primd  facie  they  undertake  to 
carry  it  to  that  other  phice."  « If  I  took 
my  place  at  Euston  Square,  and  pay  to  be 
earned  to  York,  and  am  injured  by  -the 
negligence  of  somebody  between  Etiston 
Square  and  York,  I  do  not  knotr  why  I  am 
not  to  have  my  remedy  against  the  party 
who  so  contracted  to  carry  me  to  York." 
Musc&amp  v.  Lancaster  and  Frexton  Junction 
RaUway  Company,  8  Mee.  &  Wels.  421. 


UNSTAMPED  MEMORANDUM. 

In  Mercer  v.  Johei,  3  Camp.  477,  Lord 
ElUmborough  said,  —  "  In  trover  the  rule  is, 
that  the  plaintiff  is  entitled  to  damages 
equal  to  the  value  of  the  article  converted 
at  the  time  of  the  conversion."  In  an  ac- 
tion of  trover  for  an  unstamped  instrument, 
whereby  the  defendant  agreed  to  guarantee 
to  the  plaintiff'  payment  for  **  half  the 
amount  of  certaiii'  fixtures,  say  about  100/." 
(which  memorandum  the  defendant  with- 
held from  the  plaintiff  having  obliterated 


his  own  signatute,)  the  jury  gave  an 
unquahfied  verdict  for  100/.  A  motion 
was  made  for  a  new  trial,  on  the  ground 
that  the  memorandum  being  unstamped, 
was  worthless,  and  therefore  the  damages 
excessive^  and  that  the  judge  ought  to  have 
directed  the  jury  to  find  a  verdict  in  the 
aUemative^  to  be  reduced  to  nominal  dar 
magea,  on  the  memorandum  being  given  up. 
But  this  was  refused,  Tindai,  C.  J.,  saying — 
**  The  gaamAtee,  as  I  read  it,  is  a  guarantee 
to  the  extent  of  100/.  I  think  the  defen- 
dant has  no  rieht  to  complain  of  the  ver- 
dict :  he  has  brought  it  upon  himself  by 
his  own  act  in  wantonW  mutilating  the 
instrument,  and  after  all*  it  ia  only  another 
mode  of  recovering  upon  the  undsartaking." 
M'Leod  V.  M*Shie^  2  Scott,  604. 

THE  PROGRESS  OF  LAW  BEFOBH. 

Assuredly  we  said  right,  that  the  present 
session  would  be  an  important  one  in  the 
history  of  law  reform.  There  are,  certainly, 
now  a  BufficienI;  number  of  legal  bills  before 
parliament. 

There  are  no  less  than  three  bills  for  es- 
tablishing local  courts, —Lord  Brougham's, 
of  which  we  gave  an  analysis  in  the  first 
number  of  this  work,  nearly  twelve  years 
ago ;  Lord  Cottenham's,  which  we  have 
much  more  recently  printed,  and  the  Lord 
Chancellor's,  not  yet  introduced.  Lord 
Br^sugham's  ranees  as  high  as  debts  of  20/., 
and  damages  laid  at  50/.  Lord  Cottenham 
id  confined  to  claims  of  20/.,  and  the  Lord 
Chancellor  is  to  go  still  lower,  and  to  be  li- 
mited to  demands  under  15/.  We  shall  be 
able  to  discnss  this  question  more  com- 
{detely  when  we  have  this  latter  bill  in  our 
possession ;  but  so  far  as  we  have  heard,  the 
plin  mentioned  by  it  we  are  not  disposed 
to  agree  to.  We  do  not  wish  to  break 
up  the  present  system  of  administering  jus- 
tice, if  the  scheme  is  confined  to  recover*- 
ing  debts  of  small  amount,  we  see  no  objec- 
tion to  it,  more  especially  as  the  various 
bills  for  establishing  smaU  debts  courts, 
which  pass  every  session,  render  some  ge- 
neral m^isure  almost  indispensable ;  but  if 
it  is  to'  go  further  than  this,  we  shall  un- 
doubtedly oppose  it.  All  the  objections 
which  we  have  formerly  urged,  appear  to  us 
to  be  as  forcible  as  ever,  and  we  shall  take 
the  proper  opportunity  of  re-stating  them. 

Lord  Campbell,  on  Tuesday  last,  detailed 
his  plan  for  the  reform  of  the  appellate 
jurisdiction  of  the  House  of  Lords  and  the 
Privy  Council ;  and  we  are  glad  to  say  that 
it  appears  to  us  to  be  the  true  plan.     How 
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f«r  Lord  Campbell  has  been  happy  in  the 
time  which  he  has  taken  to  introduce  it, 
remains  to  be  seen ;  bi^t  as  the  scheme 
which  he  has  proposed  has,  for  many  years, 
been  recommended  in  these  pages,  it  is  not 
for  us  to  object  to  this,  and  sooner  or  later, 
we  belieye,  it  will  become  the  law  of  the 
land.  The  plan  is  to  transfer  the  admi- 
ralty, colonial,  and  ecclesiastical  appeals 
from  the  Judicial  Committee  to  the  House 
of  Lords,  and  there  to  have  but  one  general 
fippellate  Court  of  the  last  resort ;  that  the 
Lord  Chancellor  should  preside  in  this 
Court,  and  that  a  permanent  Judge  should 
be  placed  in  the  Court, of  Chancery.  We 
believe  that  this  plan  has  already  received 
the  approbation  of  the  profession,  and  we 
shall  probably  hereafter  advert  to  it  more 
fiiUy. 

NEW  BILLS  IN  PARL1A31ENT. 


QUEEN  8  PRISON. 

This  is  a  bill  for  consolidatinpr  the  Queen's 
Bencli,  Fleet,  and  Marshalsea  Prisons,  aad  for 
re^ulatinfif  the  Queen's  Prison. 

It  recites  that  the  Prison  of  the  IMarshalsea 
of  the  ('ourt  of  Queen's  Bf  nch  is  a  prison  for 
dehtors  and  fur  persons  confined  under  the 
sentence  or  char^red  with  contempt  of  her 
Majesty's  Court  of  Queen's  Bench.  And  that 
the  Fleet  Prison  is  a  prison  for  debtors  and 
bankrupts,  and  for  persons  char^^ed  with  con- 
tempt  of  her  JVlajesty's  (Jourts  of  Chancery, 
Exchequer,  and  ('omroon  Pleas.  And  that 
the  prison  of  the  iMarshalsea  of  her  Majesty's 
honschcild  is  a  prison  f«»r  debtors  and  for  per- 
sons cliarped  with  contempt  of  her  Majesty's 
Courts  of  the  Marshalsea,  the  Court  of  the 
Queen's  Palace  of  Westminster,  and  the  High 
Court  of  Admiralty,  and  also  for  Admiralty 
•prisoners  imdcr  sentence  of  courts  martial. 
And  that  by  1  &  2  Vict.  c.  1 10.  for  abolishing 
Arrest  on  Mesne  Process  in  Civil  actions,  ex- 
cept in  certain  cases ;  for  extending  V\e  reme- 
dies of  creditors  ajrainst  the  property  of  debtors, 
and  for  amending  the  laws  for  the  relief  of 
insolvent  debtors,  arrest  on  mesne  process  in 
civil  actions  was  aliolislied,  except  m  certain 
cases,  and  further  provision  was  made  for  the 
relief  of  insolvent  debtors  ;  bv  reason  whereof 
th<;^  prison  of  the  Court  of  Queen's  Bench  is 
sudicient  to  contain  all  the  peisons  who  are 
now  imprisoned  witliin  ihe  said  several  prisons, 
or  wIjo  will  be  hireafter  taken  in  execution  of 
process  of  the  said  several  courts.  It  is  there- 
fore proposed  to  be  enacted  : 

1.  Tliat  the  prison  now  known  as  tl>p  prison 
of  the  Marshalsea  of  the  Court  of  Queen's 
Bench,  shall  be  called  the  Queen's  Prison,  and 
shall  be  the  only  prison  fur  all  debtors,  bank- 
rupts or  other  persons  who  before  the  passing 
of  this  act  might  lawfully  have  been  imprisoned 
in  any  of  the  said  prisons  of  the  Marshalsea,  of 
the  Court  of  Queen's  Bench,  the  Fleet  Prison,  or 


the  prfson  of  the  Marshalsea  and  of  the  Court 
of  Queen's  Palace  of  t^'estmiostcr,  and  after  the 
pas^iing  of  this  act  no  person  shall  be  com* 
mitted  from  any  of  the  said  courts  clsewht-re 
than  to  the  Queea's  Prison,  and  that  the  per- 
sons therein  imprisoned  shall  be  there  in  the 
custody  of  the  marshal  or  keeper  of  the  Queen'* 
Prison,  from  whichever  of  the  said  Courts  ther 
dhall  have  been  severally  committed  ;  and  all 
securities  taken  from  any  officer  of  the  Queen's 
Bench  Prison  for  performance  of  his  duty 
respecting  the  prisoners  now  confined  in  the 
Queen's  Bench  Prison  shall  enure  for  se- 
curing the  performance  of  the  like  duty 
respecting  the  prisoners  who  shall  be  coo- 
fined  in  the  Queen's  Prison  under  this  act ; 
and  all  rules,  orders  and  enctments  now  in 
force  respecting  the  Queen's  Bench  Prisons 
and  the  prisoners  thcreia  shali  be  taken 
to  apply  in  all  respects  to  all  the  prisoners 
who  shall  be  confined  in  the  Queen's  Priaony 
subject  to  the  provinons  hereinafrer  con- 
tained :  Providea  always,  that  until  the  re- 
moval of  the  persons  now  imprisoned  in 
the  Fleet  prison  and  prison  ef  the  Marshalsea 
and  of  the  Court  of  the  Queen's  Palace  of 
Westminster,  as  hereinafter  provided,  such 
persons  may  l>e  lawfully  detained  within  the 
prison  in  which  they  are  now  severally  conftoed 
and  shall  he  (here  in  the  same  custody  and 
subject  to  all  the  rules  now  in  force  respecting 
such  prisoners  as  if  this  act  had  not  been  made. 
2.  That  within  one  calendar  month  after  the 

Passing  of  this  act,  the  warden  of  the  Reet 
rison,  and  the  keeper  of  the  prison  of  the 
Marshalsea  and  of  the  Court  of  the  Queen '« 
Palace  of  Westminster,  shall  severaHy  certify 
under  their  hands  to  the  Lord  (hief  Justice  cif 
the  Court  of  Queen's  Bench  a  true  list  of  the 
names  of  the  prisoners  then  in  their  custody, 
with  the  several  causes  and  times  of  their  com- 
mitments ;  and  as  soon  thereafter  as  the 
Queen's  Prison  can  be  conveniently  raarfe 
ready  for  the  reception  of  the  prisoners  to  be 
removed  under  this  act,  the  Lord  Chief  Justice 
of  the  Court  of  Qiieen's  Bench  shall  issue  his 
warrant  or  warrants  from  time  to  time,  under 
his  hand,  severally  directed  to  the  warden  of 
the  Fleet  Prison,  and  to  the  keeper  uf  the 
prison  of  the  Marshalsea  and  of  the  Court  of 
tne  Queen's  Palace  of  Westminster,  requirinc" 
them  severally  to  deliver  int«i  the  custody  of 
the  Marshal  of  the  Queen's  Prison,  the  persons 
then  in  their  custody,  or  such  of  them  as  shall 
be  named  in  any  such  warrant;  and  upon  the 
r<  ccipt  of  any  Hiich  warrant,  the  said  warden 
and  keeper  shall  severally  deliver  into  tlie  cus- 
tody of  the  Marshal  of  the  Queen's  Prison,  the 
persons  named  in  the  said  warrant,  with  the 
several  warrants  of  commitracnt  of  such  per- 
sons delivi  red,  and  the  marshal  of  the  Queen's 
Prison  shall  forthwith  convey  the  prisonera  so 
delivered  into  his  custody  to  the  Queen's  Pri- 
son ;  and  if  any  person  named  in  any  such 
warrant  of  the  Lord  Chief  Justice  shall  have 
been  lawfully  discharged  out  of  the  custody  of 
the  said  warden  or  keeper  before  the  execution 
of  the  warrant,  the  said  warden  or  keeper 
shall  certify  the  fact  under  his  band  to  the 
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said' Lord  Chief  Justice,  aud  shall  deliver  ^ch  I 
certificate  to  the  Marsha)  of  the  Queen'd  Pri- 
son, and  the  removal  of  any  such  prisoners  in 
obedience  to  the  warrant  of  the  Lord  Chief 
justice  as  aforesaid  shall  not  be  construed  to 
be  an  escape. 

3.  Abolition  of  offices  of  Fleet  and  Mar- 
shalsea  Prisons. 

4.  Sheriffs*  [)ayinent  of  71,  V2s.  \d.  and  10^ 
I2«*  cuntinued. 

5.  Officers  whose  offices  arc  al>olish€d,  may 
make  claims  for  compensation. 

6.  Sakries  now  paid  out  of  civil  list  to  be 
retained  as  part  of  con8ol:date<l  fund. 

7.  Discontinued  prisons  declared  to  be  ves- 
ted in  the  crown. 

8.  Sums  payable  for  the  relief  of  poor  pri- 
soners to  be  paid  to  the  treasurer  of  the 
county  of  Surrey,    5^  G<'4>.  li,  c.  113. 

9.  Repeal  of  part  of  53  Geo.  3,  c.  1 13,  ss. 
10,11. 

10.  Appropriation  of  charitable  f^ifts  and  be- 
quests for  the  l>enefit  of  the  prisoners  in  the 
Queen's  prison. 

11.  Prisoners'  fees  on  entrance,  discharge, 
&e.,  abolished,  55  Geo.  3,  c.  50. 

'  12.  Abolition  of  tite  Uberty  of  the  rules, — 
That  it  shall  be  not  lawful  for  the  marshal  or 
keeper  of  the  Queen's  Prison  to  grant  the 
libeny  of  the  rules  to  any  person,  except  for 
the  purpose  of  continuing  the  liberty  of  the 
rules  of  the  Queen's  Bench  Prison,  to  those 
persons  who  shall  be  in  the  enjoyment  of  the 
liberty  of  the  rules  of  the  Queen's  Bench  or 
Fleet  Prison  at  the  time  of  the  passing  of  this 
act;  and  that  all  persons  in  the  custody  of  the 
marshal  or  keeper,  to  whom  the  liberty  of  the 
rnles  of  one  of  the  said  prisons  shall  not  have 
been  granted  before  the  passing  of  this  act, 
and  also  those  persons  to  whom  such  liberty 
shall  have  beeu  granted  before  the  passing  of 
this  act,  after  the  next  determination  of  such 
liberty,  shall  be  confined  within  the  walls  of 
the  Queen's  Prison,  and  that  it  shall  be  deemed 
an  escape  if  any  such  prisoner  be  suffered  to 
go  beyond  the  walls  ot  the  prison. 

13.' That  if  the  marshal  ot  the  Queen's  Pri- 
son shall  think  fit  to  grant  the  liberty  of  the 
rules  of  the  Queen's  Bench  Prison  to  any  per- 
son who  at  the  time  of  the  passing  of  this  act 
shall  be  in  the  enjoyment  of  the  liberty  of  the 
rules  of  the  Fleet  Prison,  and  shall  be  ferauved 
into  the  custody  of  the  ^aid  marshal  under  this 
act.  the  said  marshal  shall  not  exact  any  fee 
from  such  person  for  granting  such  liberty,  and 
the  secarities  to  be  entered  into  and  executed 
in  favour  of  the  said  marshal,  for  assu- 
rance that  such  person  will  not  escape  out  of 
the  custody  of  the  said  marshal  shall  not  be 
liable  lo  any  stamp  duty. 

14.  Rules  to  be  made  by  secretary  of  state. 

15.  Repeal  of  27  Geo.  2,  s.  17. 

16.  Appointment  of  Officers, — That  after  the 
next  vacancy  of  the  office  of  marshal  of  the 
Queen's  Prison,  the  person  having  the  cuslody 
of  the  said  prison  shall  be  called  the  keeper  of 
the  Queen's  Prison,  nnd  one  of  her  Majesty's 
Principal  Secretaries  of  State  shall  appoint, 
and  at  his  pleasure  may  remove,  the  keqier  of 


the  Queen's  Prison,  and  that  the  offices  of 
I)»»pnty  Marshal  and  clerk  of  the  day-rules 
shall  he  abolished  upon  the  next  vacancy  there^ 
of,  and  that  the  clerk  «)f  the  pupers  bhall  be 
thereafter  empowered  to  act  as  deputy  keeper 
in  case  of  the  illness  or  unavoidable  absence 
uf  the  marshal  .or  keeper,  and  that  the  secre- 
tary of  state  shall  appoint,  and  at  his  pleasure 
may  remove,  a  chaplain  and  surgeon  for.  the 
.«aiil  prison,  and  that  the  marshal  or  keeper',* 
subject  to  the  approval  of  the  secretary  of  state, 
shall  appoint  aUd  may  remove  the  clerk  of  the 
papers  and  a  matron,  and  buch  other  officers 
aud  servants  as  may  be  necessary  for  the  Ser- 
vice and  discipline  of  the  prison  :  provided 
always,  that  no  keeper  of  the  Queen's  Prison 
hereafter  to  be  appointed  shuU  enter  upon 
his  office  until  he  shall  have  given  good  and' 
sufficient  security  to  the  Queen's  Majesty,  hec 
heirs  and  successors,  for  his  good  behaviour 
in  the  suid  office,  such  security  to  be  approved 
by  the  Lord  High  Treasurer,  or  by  the  cotn- 
missioners  of  her  Majesty's  Treasury,  and  to  b^ 
for  such  amount  as  he  or  they  from  lime  to 
time  shall  think  fit. 

17.  Amount  of  salaries, 

18.  Sdlaries,  how  paid. 
\i),  Sularies  and  allowances  defrayed  from, 

the  consolidated  (uud. 


ABSTRACT  OF  LORD  BROUGHAU's  LOCAL 
COURT  BILL. 

I.  Constitution  of  the  Local  Court. 

1.  A  judge  in  ordinary  to  be  appointed  for 
each  district,  with  registrar,  clerk,  and  other 
officers;  the  judge  not  removeable;  the  regis-^ 
trar  during  good  behaviour;  Court  a  Court  of 
Record.    Sects.  1,  2,  3,  4,  5,  6,  7,  8. 

2.  Judge  td  be  ta  officio  justice  of  peace. 
Sect.  8. 

3.  All  tlie  functionaries  to  be  paid  by  salary 
alone.    Sects.  10,  IL 

4.  Fees  to  be  settled  by  Courts  of  West- 
minster, and  how  to  be  disposed  of.  Sects.  10,, 

11,  12,  13, 

5.  Practitioners ;  actiuns  by  attorniei.  Sects, 

12,  14.  . 

II.  Jurisdiction  (Ordinary). 

1.  The  Court  to  have  cognizance  of  actions 
of  debt,  whether  by  specialty  or  simple  con-^ 
tract,  aud  of  trespass  for  taking  goods  to  the 
extent  of  20/. ;  actions  of  pergonal  tort,  and  in 
the  nature  thereof,  as  as.-anlt,— battery, — false 
imprisonment, — slander,— libel, — seduction, — 
criminal  conversation, — false  re|^esentation  of 
character,  solvency,  or  property, — malicious 
prosecution,  arresting,  or  suing  out  commis- 
sion of  bankrupt,— or  any  other  tort  whatever 
to  person  or  personal  property,  to  the  extent 
of  60/.,  not  of  title  to  land,  tithe,  toll,  market, 
fair,  or  other  franchise,  unless  both  parties 
consent  to  such  jurisdiction.     Sect.  15. 

2.  The  Court  to  have  cognizance  of  all  ac- 
tions whatsoever,  and  to  any  aniuunt,  by  cou- 
s'ent  of  parties,  to  be  given  as  specified.  Sec.  16. 

3.  Jurisdiction  in  respect  of  districts  and 


mil 


Digitized  by  VjOO^I^ 


958    New  Bills  in  Parliament. --Parliamentary  Returns^--  Dublin  Law  TnttUnte. 

parties ;  exclasion  6f  the  jnrisdictton  of  the 
superior  courts  and  courts  of  conscience  and 
requests.    Sects.  17, 18,  19,  20. 


III.  Procedure  (Ordinary). 

L  Demand;  notice;  service.  Sec. 21, 22, 23. 

2.  Answer;  default ;  tender.  Sects.  24,  25, 
26,  46.  47. 

'^.  Forms  of  pleading.  Sect.  27>  and  Sche- 
dule A. 

4.  Fme  and  postponement.    Sect.  28. 

5.  Power  of  parties  to  examine  one  another. 
Sects.  29, 30. 

6.  Sittings  and  circuits  of  court.  Sects.  2, 
31. 

7.  When  to  try  with  and  when  without 
jury.    Sects.  32,  33,  34. 

8.  Proceeding  by  jury.  Sects.  36,  36,  37, 
38  39.  ' 

9.  Witnesses.    Seels.  40,  4 1 ,  42,  43. 

10.  Documentary  evidence.    Sect.  44. 

11.  Proceedings  in  taking  accounts.    Sect. 

12.  Judgment ;  execution ;  judgment  to  pay 
by  instalments ;  discovery  of  debtor's  property. 
Sects.  48,  49,  60,  51,  52,' 63,  54. 

13.  Appeal  on  matter  of  law.  Sects.  55, 
66,57. 

14.  Rules  of  practice  settled  by  Courts  of 
Westminster,    oect.  58. 

IV.  Juriidietian  and  Procedure  in  Reconcile' 

ment, 

1.  Judge  in  ordinary  to  bold  Court  of  Re- 
concilement.   Sect.  59. 

2.  Citation;  notice;  default.  Sects.  60, 
61. 62. 

3.  Proceedings ;  costa.    Sects.  63,  64,  65. 

V.  Jurisdiction  and  Proceedings  in  Bankruptcy, 

1.  Local  Court  to  act  under  the  pr<^visioDS 
of  the  new  banlcrupt  law.    Sec.ti .  66,  69. 

2.  Addition  of  other  commissioners  in  case 
of  illness  of  judge  and  registrar.    Secis.  67. 

3.  Official  assignees.    Sects.  70,  71,  72. 

4.  Appeal  on  commitment.    Sects.  73,  74. 

VI.  Jurisdiction  and  Procedure  in  Equity. 

1 .  Acconots  and  other  inquiries  may  be  sent 
by  Court  of  Chancery  to  Local  Court.  Sect. 
76,  77. 

2.  No  appeal  from  order  sending  the  same. 
Sect.  78. 

3.  Procedure;  examination  of  witnesses 
and  parties  ;  report ;  exceptions ;  directions ; 
Sects.  79, 80.  81,  82,  83,  84,  85, 86. 

4.  Procedure  in  taking  oaths;  examina- 
tions; pleas;  answers;  depositions.  Sects. 
87, 88,  89, 90,  91,  92,  94,  95. 

5.  Rules  and  orders  of  practice  to  be  made 
by  Court  of  Chancery.     Sects.  93,  95,  96,  97. 

VII.  Limitation  and  Construction  clauses^ 
Sects.  98,  99,  100,101. 


PARLIAMENTARY  RETURNS  OP 
CHANCERY  CAUSES. 

Thb  following  is  extracted  from  a  return  just 
made  to  the  House  of  Lords  : 

The  number  of  causes  (exclusive  of 
those  before  the  Master  of  the  Rolls) 
ready /or  hearing-  on  the  2d  November, 
184 1,  the  first  day  of  Michaelmas  Term .  •  508 

The  like  on  the  2d  December,  1841, 
the  first  day  of  sittings  after  Michaelmas 
Term 366 

The  like  on  the  11th  January,  1842,  the 
first  day  of  Hilary  Term    314 

The  like  on  the  8th  February,  1842,  the 
firtt  day  of  sittings  after  Hilary  Term ....  217 

The  number  of  new  causes #«/  down  be- 
tween the  2d  November,  1841,  and  the  8th 
February,  1842 203 

The  number  of  new  causes  set  down 
from  the  8th  February,  1842,  to  the  19th 
February,  1842,  inclusive 32 

Tlie  number  of  causes  ready/or  hearing 
on  the  19th  February,  1842,  including  all 
the  new  causes  set  down  since  the  2d 
November,  1841 132 

In  the  above  return  those  causes  which  are 
marked  ••  abated, "  or  *•  stand  over,  *'  arc 
omitted,  as  well  as  the  revived  and  supple- 
mental siftUr.  and  the  causes  specially  direeted 
not  to  come  on  for  hearing  until  after  the 
present  sittings. 

26  February,  1842. 


DUBLIN  LAW  INSTITUTE. 

A  NUMBBOvs  meeting  of  the  members  and 
friends  of  the  Dublin  Law  Institute  took  place 
on  the  3 1  St  January,  at  which  several  of  the 
judges  and  other  dignitaries  of  the  law  atten- 
ded. 

Mr.  TVistram  Kennedy,  the  principal  of  the 
Institute,  delivered  an  able  address,  from  which 
we  make  the  following  extracts  :— 

"  The  society  of  the  Dublin  Law  Institute, 
having  now  reached  its  third  year,  it  shall  be 
my  very  gratifying  dut^  to  lay  before  you  a 
review  of  its  progress,  its  objects,  and  its  re- 
sults, from  the  date  of  its  foundation  as  a 
public  institution.  It  had  its  early  struggles 
and  difficulties,  but  these  were  of  shorter  dura- 
tion than  might  have  been  reasonably  anticipa- 
ted; for  no  sooner  were  its  objects  full v  scanned 
and  its  merits  thoroughly  understood,  than  it 
received  the  sanction  of  those  individuala, 
whose  fostering  encouragement  has  ena]>led  it 
to  reach  its  present  position.  Those  suppor- 
ters were  not  confined  to  the  youthful  or  un- 
enlightened students,  who  would  have  bad 
direct  and  personal  interest  in  the  establish- 
ment as  a  means  of  acquiring  instruction. 
They  were  also  the  master-minds  of  the  legal 
profession,  whose  success  no  difficulty  had 
been  able  to  impedc--whose  perseverance  had 
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•surmounted  each  perplexing  obstacle — but 
whose  manly  and  honourable' feelings  enabled 
them  to  hail,  with  disinterested  approbation, 
the  foundation  of  an  institution  fur  directing 
the  studies  of  those  embarking  in  legal  pur- 
suits, to  rejoice  in  the  first  attempt  made  in  this 
country  to'  teach  law  as  a  science.  They 
could  not  avoid  lamenting  that  in  their  youn- 
ger days  there  was  no  institution  of  this  de- 
scription of  which  the  law  student  might  have 
availed  himself.  And  whilst  they  deplored  the 
enormous  waste  of  time  they  had  suffered  in 
their  own  early  reading,  they  rejoiced  that 
the  institution  tvould  relieve  all  future  students 
availing  themselves  of  its  advantages,  from  this* 
loss.  That  it  would  contribute  to  the  respec- 
tability and  efficacy  of  the  Irish  bar,  and  that 
it  would  afford  to  the  community  in  general, 
the  means  of  acquiring  a  knowledge  of  the  laws 
and  constitution  of  the  country.  The  profes- 
sional school  or  institute  of  the  society  has 
passed  the  ordeal  of  a  second  session.  It  is 
known  to  the  public.  It  has  stood  the  severe 
and  criticising  test  of  professional  opinion.  It 
has  gained  new  and  valuable  supporters.  It 
has  preserved  the  confidence  of  the  enlightened 
and  intellectuhl  friends  who  approved  of  its 
foundatkm.    '    - 

The  institute  presents  to  fltudents.the 
aid  of  six  experienced  professors,  approved 
of  by  the  benchers,  and  known  to  both  the 
profes^iiOn  hdd  the  public.  Ther 'synopsis  pub. 
lished  of  the  cburses  of  ittstriiction,  renders 
unnecessary  rav  dwelling  upoh'the  plans  pur- 
sued in  the  institute ;  suffieil  il  now  to  observe 
that,  studehtb'and  members  of  the  bar  who  at- 
tend the  first,  I  might  a^id  experimental,  course 
of  instruction  in  the  institute,  have  evinced  by 
attendance  a  second  and  a  third  year,  that  th  j 
time  thus  dedicated  was  not  altogether  mis* 
•pent.  How  very  different  a  system  the  hu 
stitute  presents  to  that  so  quaintly  described 
bv  Roger  North  in  his  discourse  on  the  study 
or  the  laws.  •*  Such,'*  says  he,  speaking  of 
the  novice,  **  as  are  willing  and  inquisitive, 
may  pick  up  some  hints  of  directiom ;  but 
generallv  the  first  step  is  a  blunder,  and  what 
follows  loss  of  time ;  till  even  out  of  that,  a 
sort  of  righter  understanding  is  gathered, 
wherebv  a  gentleman  finds  how  to  make  better 
use  of  his  time  and  of  those  who  are  so  civil 
as  to  assist  a  novice  with  their  adrice  what 
method  to  take ;  few  agree  in  the  same ;  some 
say  one  way,  some  another,  and  amongst  them 
rarely  one  that  is  tolerably  good.  Nor  is  it  so 
easy  a  matter  to  do  it  that  every  one  should 
practise  to  advise,  for  most  enter  the  profes- 
sion  by  chance,  and  all  his  life  after  is  partial 
to  his  own  way,  though  none  of  the  best." 
The  necessity  that  existed  for  a  system  of  in- 
struction for  the  youthful  lawyer,  was  met  in 
ancient  Rome  by  the  houses  of  the  elder  law- 
yers  being  with  them,  the  schools  for  the  youth 
mtended  for  the  bar.  •*  We  shall  see,"  re- 
marks Qointillian,  '*  a  whole  company  of 
studious  young  people  frequenting  his  house 
and  consulting  him  upon  the  proper  methods 
of  speaking ;  he  forms  them  as  though  he  were 
the  Cither  of  .eloquence,  and  like  an  old  expe* 


rienced  pilot  points  out  to  them  the  coarse 
they  ought  to  steer,  and  the  rocks  they  must 
shun,  when  he  sees  them  ready  ta  set  sul." 
Here,  then,  is  the  secret  of  the  lasting  reputa- 
tion of  Roman  lawyers,  constituting  them  the 
studies  of  excellence  even  of  the  present  day.. 
The  young  men  had  the  benefit  of  studying  the 
•best  models,  not  only  in  the  principles  of  law,, 
but  also  in  the  art  of  conveying  this  know- 
ledge. Is  it  to  be  wondered  then,  that  they 
learned  (in  the  words  of  iSL  Austin, — ''Sapien- 
ter  dicere,  eloquentur  dicere.^'  The  beneficial^ 
influence  this  society  has  produced,  is  evinced 
in  a  variety  of  channels^  and  we.  have  the- 
satisfactioH  to  know,  that  this  fact  has  been 
mMt  frankly  admitted  by  some  of  the  moat 
distinguished  judges  of  the  land. 

The  claims  of  the  society  do  not  rest 
here;  the  institution  has  been  founded  in 
accordance  with  the  suggestions  and  re^ 
commendations  contained  in  the  report  from 
the  select  committee  of  the  House  of  Com^ 
mons  on  education  in  1838,  in  which  report 
the  committee  state  it  as  their  opinion  (af- 
ter three  years'  deliberation)  that  institu- 
tions of  this  nature  should  be  established 
and  maintained  at  the  joint  cost  of  the  pro- 
fession and  of  the  state.  The  society  itself 
consists  of  the  most  distinguished  and  elevated 
members  of  the  several  professions;  the  system 
of  its  working  is  under  the  controul  of  a  conn- 
c9  selected  from  the  bar,  whose  names  alone 
offer  sufficient  guarantee  for  the  worth  and 
efficacy  of  the  plans. 

Let  it  not  be  supposed  however  that  this  in- 
stitution has  been  looked  upon  with  apathv  by 
other  learned  bodies.  Those  disttnguishea  in- 
dividuals whose  more  especial  province  it  is  to 
elevate  the  standard  of  legal  Knowledge,  and 
afford  to  the  profession  the  advantages  of  this 
paternal  superintendence,  actuated  by  that 
purest  and  most  liberal  principle  of  encourag- 
ing in  others  the  pursuit  they  themselves  have 
been  devoted  to  with  honor  and  success  {  the 
laurels  they  have  won  they  desired  should  be 
preserved  unwithered  in  succession,  and  fol- 
lowing the  brilliant  examples  set  by  Hortentius 
and  Cicero  from  the  very  outset — the  infant 
struggles  of  our  society  have  been  carefully 
watched,  and  our  exertions  stimulate^  by  the 
parental  advice  of  many  of  the  most  enligh- 
tened benchers  of  the  Swneiff  of  King^i  Inm ; 
and  when  at  length  the  learned  body  itself  was 
convinced,  after  watching  ,oiir  early  career, 
that  it  was  for  the  interest  of  the  profession  of 
which  they  were  guardians,  that  the  institute 
should  have  the  sanction  of  their  body,  sink- 
ing all  unworthy  feelings,  with  a  liberality  that 
rarelv  influences  incorporated  societies,  the 
benchers  of  the  King's  Inns,  to  their  honor  be 
it  spoken,  have  not  only  given  to  the  institute 
the  advantage  of  their  approval— they  have 
united  with  us  in  the  noble  and  important 
enterprise— they  have  become  fellows  of  our 
society — they  have  given  a  substantial  mark 
of  their  desire  for  the  continuance  of  the 
system  by  endowment  of  the  institute.  The 
approbation  received  has  not  been  merely 
local  or  the  result  of  any  national  obligation.. 
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Moot  Points. — Sdections  frtnn  Correspondence . 


From  the  highest  Wal  quarters  in  Eofrland, 
nve  have  lieen  cheered  on  to  exertion.  From 
the  benchers  of  Lincoln* s  Inn^  London,  we 
-have  received  the  warmest  expressions  of  en- 
couragement ;  they  have  also,  by  an  endow- 
ment, extended  our  means  of  effecting  the 
object  which  they  thus  approved.  To  this  I 
may  add,  what  'l  am  sure  will  gratify  my 
fellow  labourers  in  our  common  undertaking, 
that  I  am  to  day  afforded  an  opportunity  uf 
t^onveving  to  them  the  pleasing  intellgence 
that  the  Society  of  Gray* 9  Inn  have  also  affor- 
ded a  golden  proof  of  their  approbation  in  a 
donation  of  one  hundred  guineas,  a  sura  simi- 
lar to  that  presented  by  l<inco]n*a  Inu.  To 
establish  a  mere  scliool  of  law  for  professional 
men,  though  a  most  responsible  and  desirable 
Undertaking,  has  not  been  the  restricted  ob- 
ject sought  by  this  society.  We  have  likewise 
desired  to  facilitate  generally  the  acquisition 
of  legal  knowledge — to  raise  jurisprudence 
from  amongst  the  mercenary  arts  of  a  particu- 
'  lav  community,  and  ^ive  it  a  place  along  with 
the  liberal  sciences  mteresting  to  the  whole 
family  of  mankind.  With  Burke  we  desire  to 
see  jurisprudence  made  the  pride  of  the  human 
intellect ;  the  collected  reason  of  a^es,  combin- 
'  ing  the  principles  of  original  justice  with  the 
infinite  variety  of  human  concerns. 

We  have  selected  these  pasages  from  the 
principal's  address,  in  order  to  shew  the  suc- 
cessful progress  of  the  Institution. 


MpOT  POINTS. 


MARRIAGB  IN  WRONG  NAME. 

In  reply  to  this  point,  I  beg  to  refer  to 
the  4  Geo.  4,  c.  76,  s.  22,  and  to  tlie  decibiou 
of  Rex  V.  fFrojpton,  4  B.  &  A.  640,  thereon. 
There  theintended  husband  procured  the  banns 
to  be  publi^hed  in  a  christian  name  and  sur- 
name which  the  woman  had  never  borne,  hut 
she  did  not  kuow  that/i«:/  until  after  the  solem- 
nization of  the  marriage,  and  it  was  holden  that 
the  marriage  was  valid.  Lord  Denmnn,  in  deli- 
vering the  judgment  of  the  Court,  stated,  that 
in  order  to  render  a  marriage  void  under  the 
above  mentioned  enactment,  it  must  have  been 
cfmtracted  by  both  parties,  with  a  knowletltre 
that  a  due  publication  of  banns  had  not  taken 
place.  Lbctor. 

BANKRUPTCY  DIVIDENDS. 

In  answer  to  "  A  Subscriber,"  p.  189,  anie^  I 
am  inclined  to  think  the  ussignees  of  D,  cunnot 
refuse  to  pay  the  holders  a  divi<lend  on  the 
whole  amount,  as  they  are  entitled  to  such  di- 
vidend, provided  that  with  the  sum  received  of 
the  acceptor,  it  does  not  exceed  2^)s.  in  the 
pound «  and  iu  support  of  this  opinioti  I  hcg 
to  refer  to  ihe  follonini;  cases,  viz.,  Eai  parte 
King,  Cooke,  177  ;  Smiih  \\  Knux,  3  Esp.  46  ; 
Ex  parte  Dyer^  6  Ves.  9;  Ex  purta  de  Tus{tt, 
1  Rose,  10,  cited  in  the  3d  edit,  of  Archbold 
«o  the  Bankruptcy  Laws^  p.  77 •        ^»  P.  R. 


ASSUMPSIT. — BVTIRBTT  OP  CONTRACT. 

^.  D.  agreed  with  €.  D.  that  he  %vou1d  make 
certain  articles  according  to  a  verbal  agrc-- 
ment.  ^.  B.  makes  the  articles,  but  they 
differ  from  the  agreement.  C.  D.  refusea 
them.  Anaction  of  assumpsit  has  been  brought 
to  recover  25/.  from  C,  D.  Is  ^.  D.  entitled 
to  recover  the  25/.,  or  any  less  isum  ? 

The  cases  on  this  point  are  discordant,  and 
the  question  turns  on  the  entirety  of  the  con- 
tract. In  Sinciair  v.  Dowfet,  9  B.  &  C.  92.  it  is 
stated,  that  where  the  contract  is  entire,  aa- 
suinpsit  will  not  lie.  In  the  Ist  Vol.  lOih  ed. 
of  Sug.  V.  &  P.  406,  it  is  laid  down  that  if  j1. 
covenant  with  B,  to  build  a  house  for  him 
according  to  a  certain  plan,  and  B,  covenant 
with  j4.  to  pay  for  the  house  so  built,  that  if 
j4.  build  a  house,  although  not  strictiv  accord- 
ing to  the  plan,  yet  B,  must  pay  ior  it.  1 
should  be  glad  to  know  the  inference  to  be 
drawn  from  these  cases.  Homo. 

BENEFICE. 

A.  being  possessed  of  an  advowi^on,  by  his 
will  bequeathed  the  next  presentation  to  B., 
(his  son,  who  was  in  the  church)  after  the 
death  of  A.,  and  during  the  life  of  C,  (the 
Incumbent).  B.  sold  that  presentation,  and 
shortly  after  died.  C.  being  lately  dead,  D., 
(the  person  who  succeeded  to  the  estate  and 
advowson  upon  the  death  of  A.)  now  claims 
the  right  of  presentation,  and  states  that  B. 
having  died  in  the  life- time  of  C,  the  former 
had  no  power  to  sell  the  presentation. 

A  Subscriber. 


SELECTIONS 
FROM  CORRESPONDENCE. 

CERTIFICATE  DUTY. 

1.  May  nut  a  London  aituruey,  %vho  has 
taken  out  his  certificate  and  paid'  the  higher 
duty  of  12/.,  change  his  place  of  residence 
during'  ihe  year,  and  practise  in  any  part  of 
England,  without  taking  out  a  fresh  certificate  ? 

2.  May  not  a  country  attorney,  who  has  paiil 
the  lower^duty  of  8/.,  change  his  residence  and 
practise  iu  any  part  of  England  for  the  rr- 
in (tinder  of  such  year,  (except  iu  London, 
Westminster,  and  within  the  limits  of  the  two- 
penny  post,  ur  within  the  city  of  Edinburgh), 
without  taking  out  a  fresh  certificate  for  such 
new  place  of  residence  ? 

3.  In  case  a  country  attorney  removci 
during  the  year  to  Loudon,  must  he  pay  the 
additioiial  duty  of  4/.  only,  or  must  be  take 
out  a  fresh  certificate  and  pay  12/.  ? 

An  Old  Subscridbr. 
[To  the  5rst  and  second  ({ucstions  we  think 
there  can  be  no  doubt  that  the  attorney  may 
practise  as  suggested,  undt-r  the  existing  cer- 
tificate. As  to  the  third  point,  we  thiuk  he 
must  pay  the  whole  town  duty,  and  we  douht 
whether  the  commisaionera  have  power  to  re- 
turn the  duty  on  the  couiiti;y  certificate.    £d.] 
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struction  of  soimt  of  the  last  new  orders  in 
Chancery.  1  refer  more  particularly  to  order 
No.  23,  which  directs  that  •*  where  no  account, 
payment,  conveyance,  or  other  direct  relief  is 
sought  against  a  party  to  a  suit,  it  shall  not  be 
necessary  for  the  plaintiff  to  require  such  party, 
not  bein^  an  infant,  to  appear  to  and  answer 
the  bill,  but  the  plaintiflT  shall  be  at  liberty  to 
aerve  such  party,  not  beint;  an  infant,  with  a 
copji  of  the  bill  &c. ;"  and  this  onler  proceeds 
to  say,  thit  such  party,  upon  beinj(  served 
with  a  copy  of  the  bill^  shall  be  bound  by  all 
the  proceedings  in  the  cause. 

Now  there  seems  to  be  a  difficulty  as  to  the 
meaning  of  this  word  •*  copy,"  whether  a  copy 
by  the  solicitor  is  intended,  or  an  official  copy 
of  the  bill  filed,  and  as  far  as  I  can  learn^  no 
one  can  give  any  information  upon  the  subject. 
^  The  six  clerks  plead  ignorance,  and  are  unwil- 
ling to  advise,  and  counsel  say  that  the  question 
must  come  before  the  Court  before  it  will  be 
safe  to  act  under  this  order.  From  this  slate 
of  things,  great  delay  and  inconvenience  must 
necessarily  ensue,  and  1  have  a  case  at  the  pre- 
sent time  completely  at  a  stand  still  from  this 
circumstance.  It  is  said  that  a  difference  of 
opinion  exists  between  two  of  ibe  learned  Vice 
Chancellors,  as  to  the  sort  of  copy  intended. 
A  Constant  Rbadbr. 

[As  expcnce  was  intended  to  be  saved  by  the 
new  Order,  it  would  seem  thai  the  object  of 
the  judges  would  be  better  promoted  by  letting 
the  solicitor  make  the  copies ;  his  charge 
being  4(/.,  and  the  office  copy  10c/.  per  folio. 
Eo.J 


liBOAL  DISCUSSION  SOCIBTT. 

Sir, 
As  the  attention  of  the  rising  part  of  our 
profes>inn  seems  just  at  present  to  be  busily 
engaged  with  the  proposed  establishment  of  a 


argue  in  support  of  and  against  the  point 
raised ;  and  the  president  should  then,  after 
due  consideration,  and  either  at  that  or  the  suc- 
ceeding meeting,  state  his  decision,  and  quote 
the  authorities  on  which  it  is  founded.  Of 
course,  stringent  regulations  should  be  framed 
to  provide  for  the  appointment  of  suitable 
members  as  presidents,  and  to  allow  each 
member  in  turn  an  opportunity  of  bringing 
forward  a  subject  for  discussion,  provided  such 
subject  had  received  the  previous  approval  of 
a  certain  number  of  members,  or  of  a  com- 
mittee appointed  for  the  purpose  of  inquiring 
into  what  is  proposed  to  be  argued,  in  order  to 
prevent  the  time  of  the  meeting  being  occupied 
with  unnecessary  or  trifling  disputation. 

In  addition  tothi:;,  each  member  should  ulso 
be  at  liberty  to  read  an  essay  of  his  own  com- 
pilation on  some  branch  of  the  law  (such  essay 
either  having  been  previously  submitted  to  a 
scrutiny  similar  to  the  one  referred  to,  or  not, 
as  may  be  deemed  most  expedient) ;  and  the 
essay  might,  on  a  subsequent  occasion,  be 
agnin  read  for  general  discussion,  8o  as  to 
allow  each  member  an  opportunity  of  assent- 
ing to,  or  dissenting  from,  the  positions  laid 
down  in  it. 

The  above  is  a  brief  summary  of  the  plan  I 
have  alluded  to.  and  it  cannot  be  doubted  that 
a  sr.ciety  formed  npon  it,  or  in  some  similar 
manner,  would  have  the  effect  of  forming 
habits  of  industry  in  the  student,  of  rendering 
the  habit  of  puplic  speaking  easily  attainable, 
and  in  fine,  of  producing  many  advantages  so 
obvious  as  not  to  need  enumerating.  What, 
therefore,  I  have  to  propose  is,  that  a  meeting 
of  law  students  and  articled  clerks  should  be 
immediately  convened  to  deliberate  npon  the 
most  desirable  method  of  carrying  this  object 
into  effect ;  and  I  have  sufficient  confidence  in 
the  judgment  and  energy  of  this  part  of  our 
profession,  to  think  that  a  scheme  of  some 
kind  or  other  would  then  be  adopted  and  acted 
upon  without  delay.  Only  let  the  matter  be 
taken  up  in  a  proper  and  spirited  manner,  and 

W  ill  aiirp  tn  miiiwp^H. 
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Superior  Court9 :  Lord  Chancellor ;  Rolls. 


SUPERIOR  COURTS, 
Eflrlr  C^sLnttUav. 

ETIDBNCB.  —  ATTORWKY     AND      CLIENT.  — 
PRIVILKGBD   COMMUNICATtONS. 

Wherever  an  attorney  is  professionally  con- 
sulted by  a  client  in  respect  of  any  busi- 
ness, all  the  communications  that  pass 
between  them  relating  to  that  business  are 
privileged  J  and  it  is  not  material  whether 
these  communications  had  reference  to  a 
cause  or  not. 

Cue  of  the  contestefl  points  in  this  ease  was, 
whether  Mrs.  Herring  knew  the  effect  of  a 
deed  at  the  time  of  its  execution,  by  which  she 
settled  certain  real  estate  in  the  county  of 
Cornwall  on  the  issue  of  her  daughter. 

Mr.  fFright^  of  counsel  for  the  defendant,  in 
reading  the  evidence  at  the  hearing,  proposed 
to  read  the  exanaination  of  Mr.  Pearse,  who  had 
been  Mrs.  Herring's  solicitor  at  the  prepara- 
tion and  execution  of  the  deed,  for  the  pur- 
pose of  supporting  the  defendant's  case,  that 
she  knew  its  contents  and  effect. 

Mr.  H^akefield o\\yicie\\. — Mr.  Pearse  having 
lieen  Mrs.  Herring's  solicitor  at  the  time  of 
the  execution  of  the  deed,  his  examination 
^vas  for  that  reason  inadmissible.  All  pro- 
fessional communications  between  client  and 
solicitor  are  privileged,  and  the  privilege  not 
confined  to  communications  made  in  the  course 
of  a  case,  or  with  a  view  to  a  cause,  as  was  laid 
down  in  some  reported  cases,  but  extended  to 
all  cases  where  a  party  applies  for  professional 
assistance.  Cromacke  v.  Heathcote^^  fFalker  v. 
IFildman.^  Lttrd  Tenterden  is  said  in  one  or 
two  cases  to  have  tried  to  remove  the  privilei^e 
to  communications  in  actions  pending  or  about 
to  be  brought.  fTHUams  t.  Mudie,<^  fFords- 
worth  V.  HenthawA  That  doctrine,  however,  if 
ever  laid  down,  was  not  followed.  It  was  brought 
under  review  in  the  case  of  Doe  dem.  Shellard 
V.  Harris,*  where  Baron  Ptirke,  after  hearing  all 
the  cases  cited  to  him,  held  that  all  applica- 
tions by  a  client  to  his  attorney  were  pro- 
tected ;  and  he  there  mentioned  that  the  rule 
was  so  settled  by  the  Lord  Chancellor  (Lord 
Brougham),  the  two  Chief  Judges  and  Chief 
Baron,  the  Lord  Cliancellor  having,  with  re- 
ference  to  to  the  case  of  GreenoughY,  GaskellJ 
taken  the  opinion  of  the  Chief  of  the  Common 
Law  Courts. 

Mr.  fFright,  contrh,  referred  to  several  nisi 
prius  cases,  as  Dtfffe  v.  Smith,^  Du  Burrs  v. 
Lfvettefi  and  the  cases  before  Lord  Tenterden 
above  mentioned,  and  argued  that  solicitors 
were  not,  any  more  than  other  persons  re- 
strained from  giving  evidence  in  matters,  the 
knowledge  of  which  is  not  communicated  to 
them  in  consultations  about  a  pending  suit. 

The  Lord  ChanceHvr  said,  the  question  was 
of  very  great  importance,  and  he  would  take 
time  to  look  into  the  cases.    The  cause  might 


•  2  Bro.  &  B.  4. 

c  1  Car.  &  P.  168. 

•  5  Car.  &  P.  692, 
s  Peake,  14Q. 


to  6  Madd.  47. 
d  2  Bro.  &  B.  5. 
i  1  Myl.  h  K.  98 

toii.id.iee. 


be  proceeded  with  in  the  mean  lime,  reserviog 
the  point. 

On  a  snbse<}uent  day,  his  Lordship  said, 
he  had  looked  into  the  cases  that  were  cited, 
and  he  was  clearly  of  opinion  that  the  pro- 
per principle  was  that  which  was  acted  on  in 
Cromacke  v.  Heathcote ;  that  is,  that  all  con- 
sultations between  attorney  and  client  ia  a 
professional  sense  are  privileged.  In  several 
cases  that  were  cited,  it  would  appear  that 
Lord  Tenterden  was  disposed  to  limit  the  pro- 
tection to  consultations  iu  a  cause,  or  with  a 
▼iew  to  the  institution  of  a  suit ;  and  in  one 
case  Lord  fFynford  seemed  to  be  inclined  to 
adopt  Lord  Tenterden*^  opinion.  But  the 
distinction  taken  in  these  eases  is  not  sup- 
ported by  other  authority,  nor  consistent  with 
the  principle  of  the  riile  as  generally  acted 
on;  for  it  is  as  material  that  consultations 
relating  to  a  client's  property  should  l>e  entitled 
to  protection  as  much  as  if  they  had  taken  place 
in  a  cause  in  Court.  It  is  consistent  with  policy 
to  protect  them.  If  the  question  arose  now 
ft>r  the  first  time,  I  would  adhere  to  the  rase 
before  the  Court  of  Common  Plea,  {Cmmncke 
V.  Heathcote),  in  preference  to  the  case  decided 
by  Lord  Tenterden^  But  the  principle  \vas 
well  established — it  was  well  considered  in  this 
court  by  Lord  Chancellor  Brougham,  iGrres- 
ough  V.  Gaskell),  who,  adopting  the  principle  of 
the  cause  in  the  Common  Pleas, decided  thatany 
matter  that  came  to  the  knowledge  of  a  soliritor 
in  the  conduct  of  professional  business  for  his 
client,  even  though  it  had  no  reference  to  legal 
business  existing  or  in  contemplation,  ivas  a 
privileged  communication.  The  que:ition  came 
before  the  late  Lord  Chancellor,  and  lie  fol- 
lowed the  same  rule,  which  is  this,  that  all 
communications  between  client  and  attorney 
in  the  course  of  professional  business,  are  en- 
titled to  privilege ;  and  it  is  the  privilege  of  the 
client  and  not  of  the  attorney.  It  is  easy  to 
apply  that  rule  to  Mr.  Pearse's  evidence,  and 
to  reconcile  it  with  the  decision  of  the  Vice 
Chancellor.  Wherever  aa  attorney  is  profe»- 
sionally  consulted  by  a  client  relating  to  the 
client's  business,  all  the  communications  that 
pass  between  them  relating  to  that  buriness  is 
privileged.  The  best  way  in  this  cose  is  to  hand 
up  all  the  depositions  on'buth  sides,  unmarkctl, 
and  leave  it  to  myself  to  see  what  comes  within 
the  privilege  thus  laid  doivn,  and  what  dues 
nut. 

Herring  v.  CleohurVt  at  Lincoln's  Inn,  Feb. 
9th  and  12th,  1842. 

Xlollir. 

PRACTICB. — PHODUCTION  of  POCUMBKT8. 

In  a  suit  instituted  for  the  purpose  ofseftiny 
aside  conveyances,  alleged  by  the  biU  to 
have  been  fraudulently  obtained,  the  Court 

;  -  will,  on  the  appUeatUm  of  thepkdntif,  order 
their  production,  if  admitted  by  the  answer 
to  be  in  the  defena&nfs  possession^  altkosMh 
the  allegations  of  fraud  are  denied,  mroMed 
suficient  appears  upon  the  face  of  the  em- 
smer  to  nuJte  out  a  ease  of  suspicion. 

The  \nlh  in  this  cate  wit  filed  for  tht  pur- 
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poic  o(  «6uiii|(^  Bwic  ccrinin  conveyances  wnicn 
the  plaintiff  alleged  hadl>eeD  improperly  ob- 
Uiued  from  hiiu  by  the  defendant,  wiio  was 
Ills  nepbewaiid  heir  at  law,  under  false  iaduce- 
meota,  and  for  jrrosbly  inadequate  considera- 
tiona.  All  the  allegatioua  of  fraud  were  denied 
liv  the  defendant,  who  entered  into  various  ex» 
plaoations  for  the  purpose  of  ahewinf?  that  be 
had  always  been  treated  by  the  plaintiff  as  his 
adopted  child, — that  he  had  frequently  assured 
the  defendant*a  mother  that  he  intended  to 
leave  all  hia  property  to  him, — that  in  proof  of 
his  intention  the  plaintiff  made  a  will  m  1825, 
in  the  defendant's  favor,  and  that  the  plaintiff 
had  only  altered  his  views  in  consequf  nee  of 
his  recent  marriage.  The  defendant  by  his  an- 
swer admitted  having  in  his  possession  the  con- 
veyances  in  ({uestion,  together  with  the  title 
deeds  belonging  to  the  estates,  and 

Moore  now  moved  for  the  production  of 
those  deeds,  and  contanded,  that  the  plaintiff 
being  upwards  of  seventy  years  old  when  the 
conveyances  in  question  were  executed,  was 
lisble  to  be  Influenced  improperly  by  the  de- 
fendant, and  that  sufficient  appeared  upon  the 
lace  of  the  answer  to  call  upon  the  Court  tu 
assist  the  plaintiff  in  the  enquiries  sought  for 
by  him. 

Turner^  conlrb,  insisted  that  as  all  the  alle- 
gations of  fraud  were  denied  by  the  answer, 
the  Court  would  not  interfere/  unless  there 
were  such  suspicious  circumstances  as  to 
induce  a  belief  that  the  plaintiff  would  even- 
tually succeed  in  establishing  the  case  stated 
by  the  bill,  which  he  contended  there  was  no 
probability  of  bis  doing  in  tliis  case.  He  re- 
ferred to  Tyier  v.  Drayton,  2  Sim.  h  Stu.  309. 

The  Mailer  of  the  Rolls  said,  he  perfectly 
agreed,  that  if  there  was  an  allegation  of  fraud 
in  the  bill,  and  an  express  denial  of  such  fraud 
in  the  answer,  and  there  were  no  circumstances 
stated  to  induce  the  Court  to  doubt  the  fair- 
ness of  the  transactions  sought  to  be  impeached, 
there  would  be  no  ground  for  requiring  the 
production  of  documents  in  the  defendant's 
possession.  At  tlie  same  time  it  was  not  ne- 
cessary for  a  plaintiff  to  prove  fraud,  or  an  ad- 
mission of  fraud,  to  entitle  him  to  such  pro- 
duction, for  the  Court  would  look  to  all  the 
circumstances,  and  if  it  were  satisfied  that  a 
case  of  suspicion  was  made  out,  would,  grant 
the  application.  Nuw,here  the  plaintiff  was  an 
old  man,  72  years  of  age,  about  to  marry,  and 
be  then  executed  deeds  conveying  away  all  his 
esUtes.  The  plaintiff's  title  dependea  almost 
upon  a  voluntary  gift  $  and  his  lordship  said,  he 
thought  the  circumstances  were  sulticient  to 
shew  that  the  conveyances  in  question  mij;lit 
have  been  improperly  obtained.  He  should, 
therefore,  make  the  order  for  production  of  the 
deeds  executed  by  the  plaintiff,  but  not  the 
prior  title  deeds. 

Bass/ord  v.  Biakesly,  Jan.  26th,  1S42. 


Win  Cfianrellor  of  <irnfiUn)r. 

PRACTICE. — PIIODUCTION  OF  DOCUMENTS. 

Where  a  bill  is  filed  to  redeem  a  mortgage^  the 
plaintiff  is  not  entitled  to  the  production  of\ 


ine  luie  aeeas,  or  mortgage :  oecus,  as  to  tne 
mortgage^  if  the  object  of  the  bill  is  to  im- 
peach it. 

This  was  a  bill  filed  to  redeem  a  mortgage, 
and  the  defendant  having  by  a  schedule  to  his 
answer,  set  forth  a  list  of  the  title  deeds  re- 
lating to  the  property  mortgaged,  and  also  the 
mortgage  deed  and  certain  letters,  a  motion 
was  now  made  for  the  production  of  all  the 
documents  set  forth  in  the  schedule. 

liieherds  for  the  defendant,  objected  to  the 
production  of  the  title  deeds  and  the  mortgage, 
and  also  of  the  letters,  on  the  grounds  that  the 
latter  related  to  other  matters,  and  that  a  mort- 
gagee is  not  bound  to  produce  his  title  dee^ls. 

[F.  ^.—It  being  a  bill  to  redeem,  the  mort- 
gage is  not  impeached.] 

Teed,  in  sunport  of  the  motion,  stated  that 
the  bill  alleged  that  the  mortgagor  at  the  time 
the  mortgage  deed  was  exccutec^  was  a  lunatic. 
With  regard  to  the  letters,  they  were  sworn  by 
the  answer  to  relate  to  the  matters  in  difference, 
otherwise  they  would  not  have  been  scheduled. 

The  f^ice  Chancellor  said,  that  there  being  a 
general  admission  in  the  answer  of  documents 
which  were  stated  to  relate  to  the  matters  in 
difference,  unless  the  defendant  coul<l  shew 
some  ground  of  exception,  they  must  be  pro- 
duced. With  regard  to  the  title  deeds  and 
mortgage,  as  the  bill  did  not  seek  to  impeach 
the  latter,  the  defendant  was  not  bound  to 
produce  them. 

Thunder  v.  Ferrall,  Jan.  2Ist,  1842. 

Wia  C^anttlUiv  CtStigrHm. 

PRACTICE.  — AMENDMENT     OP     BILL. — WANT 
OP   DILIGENCE. 

Six  weeks  hoping  elapsed  since  obtaining  Mn 
order  for  the  proauction  or  inspection  of 
documents,  and  before  amendment  of  the 
bill ;  Held,  that  the  plaintiff  had  not  used 
reasonable  diligence,  and  was  not  entitled 
to  indulgence,  unhss  he  could  by  affidavit 
explain  his  delay, 
Mr,  Romilly  moved  for  leave  to  amend  the 
bill  in  this  case  upon  payment  of  costs,  the 
time  having  run  out.   The  bill  had  been  filed  on 
the4thof  Februaiy,  1841.  The  answer  was  put 
in  on  the  1 9th  oi  April  following.    In  con- 
sequence of  the  case   made  by  the  answer, 
the  plaintiff,  on  the  6th  of  May,  gave  notice 
of  motion  for  production   or  inspection  of 
documents  in  the  possession  of  a  banking  com- 

5 any.  The  motion  was  made  on  the  1 2th  of 
uly,  and  there  was  no  material  delay  in  ob- 
taining inspection  of  the  documents.  The 
(Courts  rose  in  the  middle  of  August:  the  time 
allowed  by  the  orders  had  expired. 

Mr.  TUlotson  resisted  the  motion,  and  con- 
tented that  there  had  here  been  such  neg- 
ligence as  disentitled  the  party  from  any 
indulgence. 

V,  C.  Wigram, — 1  cannot  make  the  order 
upon  this  atate  of  facts.  There  is  clearly  a 
fortnight  unaccounted  for,  I  would  rather, 
that  you  account,  by  affidavit,  for  that  time. 
You  can  mention  it  again  the  next  seal. 
Pearse  v.  Crewtc*,  Nov.  1 1  th,  1841, 
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Superior  CowU :  Queen's  Bench, 


[Before  the  four  Judges.] 

DISTRESS. — RENT-CHAROB.-^P(.BADIXO. 

A.,  the  tenant  for  life  of  certain  premises, 
granted  to   B.  an  annuity  for  A.'*  life, 
charged  on  those  premises,  and  empowered 
him  to  distrain  for  arrears  of  the  annuity, 
*'  in  the  same  manner  as  the  law  directs  in 
cases. of  rent  in  arrear:"   Held,  that  B. 
might  justify  wider  a  right  of  distress  as 
for  rent,  and  could  claim  the  benefit  of  the 
statutes  passed  for  the  protection  o/"  land- 
lords, 
A  grantee  of  a  rent'Charge  is  a  person  haiomg 
rent  due  to  him  on  a  contract,  within  the 
terms  2  9V,  Sf  M.  sess.  1,  e.  6. 
The  grantee  may  distrain  the  goods  of  a  per- 
son who  is  in  as  tenant  of  the  grantor. 
If  such  tenant  is  in  by  a  title  previous  or  pa- 
ramount to  the  grant,  he  must  plead  it. 
Replevin.    The  declaration  alleged  that  the 
plaintiff,  in  and  upon  certain  inessua^eB,  rick- 
yards,  closes,  &c.  took  the  buy,  straw,  and 
corn,  goods  and  rhatteli  of  the  plaintiff,  to 
wit,  two  stacks  of  hay,  part  of  one  other  stack, 
and  a  certain  other  large  quantity  of  hay,  to 
wit,  20  tons  weight  of  hay,  and  500  trusses  of 
other  hay,  20  tons  weight  of  straw,  and  500 
trusses  of  other  straw,  and  one  stnck  of  oats. 
Avowry,  for  that  one  Thomas  Whitfield,  on 
Ihe  22d  of  July,  1799,  was  seised  in  his  de- 
mesne as  of  fee  of  the  premises  in  the  declara- 
tion mentioned,  and   in    which.  &c.  devised 
the  same  to  trustees,  till  Sarah  Whitfield  nhould 
attain  twenty-one,  and  then  to  her  for  life: 
that  T.  Whitfield  died  8ti«ed.  and  then  Sarah 
Whitfield  hecame  seised  for  her  life,  and  mar- 
ried one  Francis  George  Glynne  Johnson,  and 
Johnson  and  his  wife  granted  to  Falkner  and 
another,  an  annuity  or  rent-charge  of  iiOQl.  for 
the  joint  lives  of  Johnson  and  his  wife,  and 
charged  upon  the  said  premises,  and  if  any 
part  should  be  in  arrear,  then  it  should  and 
might  be  lawful  for  the  grantees,  their  execu- 
tors or  administrators,  into  and  upon  the  said 
several  hereditaments  and  premi  es  out  of  which 
the  same  was  made  payable  as  aforesaid,  or  any 
of  them,  or  any  part  thereof,  to  enter  and  dis- 
train, ami  the  distress  and  distresses  then  and 
there  found  to  take,  seize,  lead,  drive,  carry 
away,  impound,  detain  and  keep,  sell,  and  dis- 
pose of  the  same  in  the  «aine  manner  as  the  law 
directs  in  cases  of  rent  in  arrear,  until  ilie  said 
annuity,  &c.  The  avowry  then  alleged  thai  one 
lialf  year's  annuity  became  due,  and  the  defen- 
dant entered,  &c.  Demurrer  and  joinder.  The 
cause  of  demurrer  assigned  in  the  inar^'iu  was, 
that  the  hay,  corn,  and  straw  mentioned  in  the 
'declaration,  were  not  distrainable  for  the  arrears 
of  the  rent-charge  mentioned  in  the  avowry, 
under  the  power  of  distress  therein  set  forth. 

Mr.  Richards  for  the  plaintiff.  This  avowry 
cannot  be  sustained.  First,  the  grantee  of  a 
rent-charge  cannot  distrain  under  the  circum- 
stances  mentioned  in  the  declaration.  Se- 
condly, if  he  can  so  distrain,  he  can  do  so  only 
%\huu  the  land  is  in  possession  of  the  grantor, 


which  is  not,  and  is  uotarerred  to  l»e,  the  < 
here.  Com  in  hams  cannot  lie  distrained  for 
rent  in  arrear.  Nor  can  hay  in  a  stack.  The 
reason  for  this  restriction  in  the  common  law 
is,  that  the  dbtress  cannot  be  as  the  law  re- 
quires, restored  in  the  same  state  in  which  it 
was  when  it  was  taken.  Rolls'  Abridgment,* 
ff'iison  V.  Durkett,^  Comyn's  Digest.^  Cooper 
v.  Pollard,^  Either  hay  or  corn  might  be  dis- 
trained, if  in  a  cart  at  the  time  of  the  distress. 
That  was  the  state  of  the  law  to  the  time  of 
2  W.  &  M.  c.  5.  That  statute  authorized  the 
sale  of  personal  goods  distrained  for  the  pay- 
ment of  rent.  The  enactment  permitting  the 
sale,  shews  that  it  could  not  have  been  done 
without  the  statute.  But  even  that  statute 
does  not  apply  to  the  case  of  a  rent-charge. 
The  words  of  the  recital  of  the  statute  shew 
that  it  is  confined  to  cases  of  rent  arrear  on 
demise  or  contract.  [Mr.  Justice  9fightma», 
— Is  not  the  power;  of  distress  given  by  con- 
tract here  ?]  It  is  not  the  same  power.  In 
like  manner  the  11  Geo.  2,  c.  19,  is  confined 
to  the  case  of  landlord  and  tenant.  MiUer  v. 
Green,^  is  in  point.  In  that  cane  ji.  had 
granted  to  B,  an  annuity,  charged  on  the  pre- 
mises, with  power  to  enter  and  distrain  for 
the  arrears,  &c.  "  the  distresses  to  detain,  ma- 
nage, sell,  and  dispose  of,  in  the  same  manner 
in  all  respects  as  distresses  for  rents  reserved 
on  leases  for  years ;  and  there  it  w^s  held,  that 
standing  crops  could  not  be  distrained  in  like 
manner  as  arrears  of  rent.  The  words  there 
are  much  stronger  in  favour  of  the  power 
than  those  in  the  present  deed.  If  construed 
strictly,  the  wards  here  only  give  power  as  to 
the  mifnagement  of  the  distress,  but  do  not 
extend  the  right  to  take  it.  There  is  a  great 
distinction  between  a  distress  for  a  rent-charge 
and  a  distress  for  rent.  And  here,  too,  the 
power,  whatever  it  is,  must  be  very  limited  in 
its  exercise  now,  for  the  present  tenant  of  the 
lands  is  a  stranger  to  the  deed.  An  annuitant 
cannot  seize  the  goods  of  a  stranger  as  a  land- 
lord can. 

Martin  for  the  defendant. — ^This  avowry  is 
good.  The  distress  may  be  maintained  at 
common  law;  or  secondly,  it  is  lawful  under 
the  2  W.  &  M.  c.  5 ;  thirdly,  the  deed  itself 
confers  on  the  grantee  the  full  power  of  dis- 
tress ;  and  fourthly,  the  demurrer  is  too  large. 
There  is  nothing  in  the  argument  that  the 
tenant  is  a  stranger.  The  grantor  %vas  "  seised 
in  his  demesne  as  of  fee  ;*'  that  describes  a 
seisin  of  the  freehold,  and  excludes  the  idea  of 
any  other  possession  than  that  of  the  grantor. 
Buiiard  v.  harrhonJ  The  tenant  holds  under 
the  will  of  the  grantor;  the  person  now  in  pos- 
session, must  therefore  be  a  person  in  posses- 
sion under  him  who  granted  the  right  of 
distress.  [Mr.  Justice  Coleridge, — Oould  the 
grantor  give  to  the  grantee  a  greater  riglit 
than  he  himself  possessed  ?    The  grantor  could 

•  667.  b  2  Mod.  61. 

c  Distress.  ^  Sir  W.  Jones,  197. 

«  2  Crum.  &  Jerv.  143 ;  2  Tyrr.  I  ;  S  Bing. 
92;  1  Moore  &S.  199. 
f  4  Maulc  &  Scl.  392. 
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not  distrain  the  cattle  of  a  »t ranker  tre^paisin^ 
oil  tlie  lund.    Could  he  by  his  ^rem\  enabW 
the  grautee  to  do  80?]     He  could  not}  hut 
the  j^rantee  of  thta  rent-charire  has  all  the  same 
rii{ht8  Hs  a  landlord  would  have.     In  Coke 
upon  Littleton,  rent  and  rent-charge  are  put 
on  the  same  footing.^    The  4  Geo!  2,  c.  *i8> 
s.  5,  <;ive8  ihe  owner  of  a  rent  seek  the  same 
remedy  as  in  the  case  of  a  rent  reserved  on  a 
lease.    A  rent-charge  is  a  rent  seck^  with  an 
added  power  of  distress.    All  the  authorities 
shew  that  the  power  of  distress  for  a  rent- 
charge,  may  he  the  same  as  on  a  demise.    In 
principle,  there  can  he  no  difference  of  hard- 
ship between  the  two  cases.    But  here  the 
question  of  hardship  does  not  arise.    Nor  on 
the  statement  on  the  fiice  of  these  pleadiuirs  is 
It  to  be  presumed;  but  the  question  really  is, 
whether  hay  is  distrainable.     it  is  so.    Hay  is 
a  personal  chattel.    All  personal  chattels  are 
liable  to  distress.    Formerly,  a  distress  was  a 
pledge,  and  a  man  was  bouud  to  remove  it  j 
but  in  such  a  state  that  it  could  be  restored 
as  it  had  been  removed.    As  hay  and  corn  on 
the  ground, or  in  haras,  could  not  be  so  restored, 
it  came  to  be  laid  down  that  they  could  not  be 
distrained;  but.  in  Coke  upon  Littleton  it  is 
shewn,^  that  if  they  could  be  so  restored,  they 
uii^ht  be  removed.  The  objection  to  distraining 
them  was  not  therefore  in  the  things  themselves, 
but  in  the  power  to  restore  them  as  they  had 
been  removed.     But  where  they  could  be  re- 
stored in  the  same  state  as  that  in  which  they 
were  removed — as  if  the  hay  or  corn  was  in  a 
cart,  the  distress  was  good,  even  at  common 
law.     Blackstone's  Commentaries.i    But  now 
corn  and  hay  are  universally  distrainable  by 
the  Stat.  11  Geo.  2,  c.  19,  s.  10,  which  gives 
the  party  making  the  distress  the  right  to  im- 
pound it  on  the  premises,  so  that  there  need 
be  DO  removal.    The  reason,  therefore,  which 
prevented  the  distress  being  made  on  hay  and 
corn,  having  ceased,  the  prohibition  to  distrain 
theio  must  cease  also.     Even  assuming  that  it 
does  not  appear  that  the  grantor  of  this  rent- 
charge  was  owner  of  the  fee,  still  the  grunt  is 
good.     It  might  he  if  he  was  only  tenant  fur 
life.    Safferp  v.  Elgood^    Again,  the  distreM 
is  made  legal  by  the  3  W.  &  M.  sess.  1,  c.  6, 
s.  3,  by  which  distress  may  he  made  by  any 
person  to  whom  rent  is  due  on  a  contruct  of 
sheaves,  or  cocks  of  corn,  or  corn  loose,  <ir  in 
the  straw,  or  hay  lying  or  being  in  any  barn  or 
granary,  or  upou  any  hovel,  stack,  or  rick,  or 
otherwise,  upon  any  part  of  the  land.    This 
was  rent  granted  by  contract  within  the  words 
of  that  statute.    The  terms  of  this  grant  are 
much  stronger  than  those  in  Miller  v.  Green ^^ 
There  too,  the  distress  was  of  growing  crops, 
and  the  statute  was  intended  strictly  to  con- 
fine the  right  of  distress  upon  growing  crops 
to  landlords.    Sso  that  that  case  rather  supports 
than  impeaches  the  right  of  distress  in  the 
present  case.    Then  this  demurrer  is  too  large. 


b:  Co.  Lilt.  144  a. 

^  47  a.  i  3Bla.  Com.  9. 

J  1  Adol.  &  Ell.  191 ;  3  Nev.  &  Alan.  346. 
^  2  Tyrr.  I ;  S  Crom.  &  Jerv.  143. 


Fergtttton  v.  AfiicMl,^  And  Spper  r,  ThelwaU.^ 
The  declaration  alleged  the  distraint  upon  two 
stacks  of  hay,  part  of  another  stack,  and  20 
tons  of  hay,  and  then  again  500  other  trusses, 
uon  constfit  but  that  these  tons  and  trus.<«es  of 
hay  were  in  carts.  If  so,  they  were  distrainable 
at  common  law,  and  the  avowry  is  sufficient  to 
rover  them.  An  avowry  must  be  treated  as  a 
declaration,  because  in  replevin  both  parties 
are  actors,  and  if  so  treated  here,  it  sets  up  a 
sufficient  title  to  make  the  distress, 

Mr.  Richards  in  reply.— -Assuming  that  utt« 
der  certain  circumstances,  the  grantee  of  an 
annuity  may  have  the  right  of  distress,  that 
right  is  not  shewn  tu  exist  here.  The  hay  and 
corn  mentioned  here  are  not  distrainable. 
Even  supposing  the  statutes  to  include  in 
'<  rent  by  contract,"  the  contract  of  a  grant  of 
annuity,  the  power  must  be  confined  to  tha 
contracting  parties,  and  cannot  be  extended 
to  third  persons.  There  is  nothing  here  to 
shew  that  the  plaintiff  was  in  possession  under 
the  grantor,  and  the  phrase  ''  seisin  in  fee," 
will  not  raise  that  fact  by  implication. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.-^^This  was  an  action  of 
replevin.  The  defendant  deduced  his  title  to 
the  premises  on  which  the  distress  was  taken 
in  the  following  manner.  He  shewed  that 
Francis  Johnson  and  Sarah  his  wife,  were 
seised  of  the  premises  in  question  for  the  life 
of  the  said  Sarah,  and  being  so  seised,  Johnson 
granted  to  one  Heptinstall,  a  certain  annuity 
of  300/.  secured  on  these  premises,  and  Cho 
indenture  of  annuity  contained  the  grant  of  a 

{>ow'  r  to  di«train  *'in  the  same  manner  as  the 
aw  directs  in  cases  of  rent  in  arrear."  The 
avowry  then  stated  the  death  of  Heptinstall, 
and  the  transfer  of  his  right  to  the  defendant, 
and  his  entry  on  the  premises  for  the  purpose 
of  making  the  distress.  To  this  avowry  there 
was  a  general  demurrer.  On  this  demurrer, 
there  Vvas  an  argument  that  hay,  corn,  and 
straw  in  a  rick  could  not  he  distrained  for  the 
arrears  of  an  annuity  at  common  law,  and  that 
the  defendant  could  not  claim  the  benefit  of 
the  statutes  passed  for  the  assistance  of  land- 
lords. But  we  are  of  a  different  opinion,  and 
think  that  the  grantee  of  a  rent-  charge  may 
justify  uuder  a  right  of  distress  as  for  rent.  A 
diiitress  could  not  always  be  taken  at  common 
law,  because  in  a  distress,  the  party  taking  it 
was  bound  to  re- deliver  it  in  the  state  in  which 
it  was  taken,  and  where  it  could  not  be  so  re- 
turned, it  could  not  lawfully  he  taken,  and 
therefore  hay,  corn,  and  straw,  under  circum- 
stances like  these,  were  not  distrainable,  though 
hay  in  a  cart  might  always  he  distrained,  be- 
cause it  could  be  returned  in  the  state  in 
which  it  had  been  taken.  But  this  strictness 
of  the  common  law  has  been  remedied  by  the 
provisions  of  the  statute  of  2  W.  &  M.,  by  which 
the  landlord,  or  person  having  rent  due  to  him 
on  a  contract,  was  enabled  to  distrain  corn  in 
any  part  of  the  ground.  If  this  was  a  case 
betweeu  landlord  and  tenant,  there  can  be  no 


1  2  Crom.  Mee. 
m  Ibid.  €92. 
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doubt  thai  ifae  distress  woold  bo  ^ood  ;  bot  It 
was  contended  for  the  pUiiitiff  that  this  statute 
did  not  apply  to  such  rem  as  lbis»  but  only  to 
rent  under  a  demise,  properly  so  called,  and 
Miiier  v.  Green,^  was  cited  in  favour  of  the 
pUintifif  upon  this  proposition.  Without  iin- 
pufrnin^  the  authority  of  that  case,  «ve  i(et  rid 
of  its  effects  by  saying;  that  we  think  it  does 
not  apply  to  the  present.  Then  the  party  re- 
lied on  the  provisions  of  the  11  Geo.  2,  but 
that  is  in  terms  limited  to  landlords.  Here  the 
defendant  claims  the  benefit  of  2  W.  3,  and  if 
there  was  any  doubt  as  to  his  beinf?  entitled  to 
the  benefit  of  that  statute,  it  would  lie  removed 
by  the  4  Geo.  2,  c.  28,  s.  5,  which  puts  on  the 
tame  footing  rent-seek  and  rent  reserved  on  a 
lease.  But  it  was  said  that,  however  that 
mi^ht  be,  the  distrainer  had  no  power  of  dis« 
tress  for  such  rent  upon  the  goods  of  a  stran- 
ger, or  of  one  who  was  in  possewion  under  a 
•ubsUutive  demise.  The  case  of  Safferp  v. 
Elffood^  is  decisive  at  to  the  right  of  distress 
under  such  circumstances.  The  avowry  was 
inconsistent  with  the  grant  of  a  lease  for  years, 
and  therefore  it  might  be  taken  to  have  been 
pleaded  that  this  was  no  suUtantive  demite  at 
all.  It  was  said,  however,  to  be  clear,  that  the 
allegation  of  seisin,  so  far  from  being  incon- 
sistent with  a  demise  for  years,  is  a  proof  of  it, 
and  therefore,  that  the  plaintiff  might  claim  by 
a  demise  previous  to  the  grant  of  the  rent- 
charge.  But  if  the  plaintiff  really  did  hold  in 
that  way  before  the  grant  of  the  rent-charge,  he 
might  have  replied  that  fact.  Howell  v.  Bell^P 
is  an  authority  on  this  point,  and  as  the  plain- 
tiff has  not  put  such  a  replication  on  the  re- 
cord, the  judgment  of  the  Court  must,  on  that 
as  well  as  the  other  points,  be  for  the  defen- 
dant. 
Juhneon  v.  Faulkner,  H.  T.  1842.  Q.  B.  P.  C. 

Oueen*il  3Benrti  {practice  Court. 

WRIT  OP  TRIAL. — SHBBIFF'S  JURISDICTION.— 
UNLIQUIDATED  DAMAOBS. 

If  a  claimmadeby  a  plaintif  is  for  unliquidated 
damages,  the  under-sheriff  has  no  jurisdic- 
tion to  try  it,  although  the  amount  of  it  is 
less  than  20/.,  and  the  particulars  stated 
to  be  for  11,  !(>#.,  and  the  Court  set  aside 
the  unit,  and  all  subsequent  proceedings  at 
the  instance  of  thepUuntiff,  who  had  been 
unsuccessful  on  the  trial,  although  he  had 
procured  the  judge's  order  for  the  writ  of 
trial. 
This  was  an  action  for  damages  consequent 
on  the  improper  diainissal  of  the  plaintiff  by 
the  defendant,  three  months  sooner  than  by 
the  agreement  between  the  parties  he  was  en- 
titled.    The  particulars  only  claimed  a  sum  of 
71,  \0i.    The  plaintiff,  with  consent  of  the  de- 
fendant,  procured  an  order  for  a    writ   of 
trial,  the  case  was  accordingly  tried  before  the 
uudersheriff.     A  verdict  was  found  for  the  de- 
fendant.   An  application  was  afterwards  made 


n  £  Or.  &  J.  143;  2Tyr.  1 :  8  Bing.  92-,  1 
Moo.  &  S.  199. 
o  I  Adol.  &  Ell.  191  i  3Ner.  &  Man.  3^6. 
P  3  Salk.  136. 


to  set  aside  these  proceeding«,  on  the  ground 
of  the  under»beriir  having  no  jurisdiction  to 
try  a  claim  fur  unrM|uidaied  damages. 

^.  Cooke  shewed  cause  ag«inat  this  rule, 
and  contended  that  the  plaintiff  could  not  ol»- 
ject  to  the  want  of  jurisdiction  on  the  p*n 
of  the  uudersheriff,  as  he  had  himself  pro- 
cured the  oriier  fur  the  writ  of  trial. 

Pearson  supported  the  rule,  and  submitted 
that  the  contract  of  the  parties  could  not  give 
jurisdiction. 

ffightmun^Z,,  thought,  that  as  by  the  notice 
of  the  action  it  was  tor  unliquidated  damages, 
and  therefore,  out  of  the  jurisdiction  of  the 
undersheriff,  the  consent  of  the  parties  did 
not  supply  the  defect  of  jurisdiction.  Tke 
proceedings  must,  therefor^,  all  be  set  aside. 

Rule  absolute  for  setting  'aside  the  pro- 
ceedings.- Aif/aor^  v.  Beodie,  H.  T.  184:^ 
Q.  B.  P.  C. 

8BRVICB  09  NOTICB  OW  DBCLARATION.— 
LACHES. 

Notice  of  declaration  was  served  on  the  SOtk 
October,  the  3\st  was  a  Sunday.  It  was 
held  to  be  too  late  to  move  to  set  the  notice 
aside  on  the  4th  November. 

In  this  case,  the  declaration  was  filed  and 
the  notice  of  that  proceeding  was  served  on  the 
30th  October.  The  3l8t  of  that  month  was  a 
Sunday,  and  on  the  4th  November  apotication 
was  made  to  set  aside  the  notice  and  all  subse- 
quent proceedings  for  irregularity.  A  rule  to 
that  effect  having  been  obtained, 

Martin  shewed  cause  against  it,  and  con- 
tended as  a  preliminary  oinection,  that  the  ap- 
plication was  too  late^  More  than  four  days 
hud  elapsed  between  the  service  of  the  notice 
of  declaration  and  the  application.  At  latest, 
the  application  should  have  been  made  on  the 
3d  November.  The  fact  of  the  3l6t  October 
being  a  Sunday,  did  not  prevent  it  being 
counted,  as  was  decided  in  Hmton  v.  S'event.*^ 

«/fm>  supported  the  rule,  and  contended  that 
the  application  was  in  full  time.  The  defen- 
dant was  not  bound  to  come  to  the  Court  be- 
fore the  4th  November  under  the  circuinsitances 
of  the  case.  The  decision  in  f/f/ifon  v.  Strvms 
was  distinguishable  from  the  present.  Tliere, 
the  Sunday  was  an  intermediate  day,  hut  here, 
it  was  the  firbt  of  the  four  days.  T*)ie  time 
did  not  begin  to  count  until  the  Ist  N*vember» 
and,  theren)re,  according  to  the  rule  laid  down 
in  that  case,  the  application  being  made  on  the 
4th  November,  was  in  due  time,  as  the  result 
as  that  case  was  that  the  application  must  be 
made  in  four  days  from  the  occurrence  of  the 
iiregulirity.  Besides,  the  affidavit  suppnrtin*;' 
the  application,  was  served  on  the  3d  No- 
vember. 

Pntteson,  J.,  thought  the  case  of  Hinton  r 
Stevens  clearly  analogous  to  the  present,  and 
therefore,  that  the  Sunday  must  count  in  the 
four  days,  althouKh  it  was  the  first  of  thera. 
The  rule  must  consequently  be  dtsch«rge<l, 
and  with  costs. 

Rule  dischargeil,  with  costs. — fTillis  v.  Baii, 
M.T.  1841.    Q.  B.  P.<j. 


•  4  Doul.  4?3,  O.  S. 

Digitized  by  VjOOQ IC 


S^periar  Cwrts:  Common  Pkas.^  Cause  List. 


M7 


Common  JpUiui* 

IMPANT; — PROCHBIN  AMY.— SECURITY  FOIl 
COSTS. — COSTS  OF  RULB. 

Where  it  is  sought  to  obtain  security  for  costs 
from  the  next  friend,  in  whose  name  an  in- 
font  sues,  upon  the  ground  that  he  cannot 
be  found  at  the  address  of  which  he  is  de- 
scribed, the  proper  course  of  proceeding 
is  to  take  out  a  summons  before  the  judge  at 
€^kambers,  far  a  stay  of  proceedings  until 
kis  residence  is  properly  pointed  out. 

Mr.  Serji.  Stephen  ksd  obuioed  a  rule  calling 
upoo  the  iufaut  plaintiff  in  this  suit  to  shew 
cause  why  the  proceedin|[fs  should  not  be  stayed 
unless  security  for  costs  was  ^iren  by  William 
Thompson,  his  next  friend,  by  whom  be  sued, 
the  ground  of  the  application  being,  that  no 
such  person  as  William  Tbompson  could  be 
fuund  at  the  residence  of  which  he  was  de- 
scribed, and  that  the  plaintiff's  attorney  had 
refused  to  give  the  defendant  any  further  in- 
formatiun  by  which  Thompson  might  be  found, 
saying  that  he  was  unable  to  do  so. 

'Mr.  Serjt.  Bompae  now  shewed  cause,  and 
contended,  first,  that  the  present  rule  was  im- 
properly drawn  up,  for  that  it  should  have 
called  upon  the  infant  to  show  cause  why  the 
appointment  of  his  next  friend  should  not  be 
revoked;  secondly,  that  the  materials  upon 
which  the  applicaiion  was  made  were  insuf- 
ficient, for  that  it  was  not  sworn  that  Thompson 
was  in  insolvent  circumstances ;  and  thirdly, 
that  the  defendant  had  improperly  come  to  the 
court,  for  that  the  usual  course  which  was 
taken,  and  which  was  the  proper  course,  was 
to  obtain  a  summons  at  chambers  calling  upon 
the  attorney  of  the  plaintiff  to  shew  cause  why 
proceedings  should  not  be  stayed,  until  he  had 
given  to  the  defendant  such  information  as 
would  enable  him  to  discover  the  residence  of 
the  party  in  whose  name  the  suit  was  con- 
ducted. Yanrorth  v.  Mitchell,  ii  Dow.  &  Ry. 
4JS ;  and  IFatson  v.  Fraser,  9  Dowl.  P.  C. 
7n,  were  referred  to. 

Mr.  Serjt.  Strphen,  in  support  of  the  rule, 
relied  upon  Afann  v.  Burthen,  4  Mo.  &  P  215, 
and  urged,  that  it  would  have  been  absurd  to 
take  out  a  summons,  calling  upon  the  plain- 
tiH's  attorney  to  give  that  information  which 
be  had  already  declared  his  inability  to  afford. 

Per  Curiam. — ^The  mere  verbal  application 
to  the  attorney  was  not  sufficient ;  the  Court 
will  not  dispense  with  the  summons.  The 
rule  must  be  discharged. 

Bompas  then  applied  for  the  costs  of  the 
rule,  upon  affidavits  contradicting  those  upon 
which  the  rule  had  been  moved,  and  stating 
that  the  application  had  not  been  made  to  the 
attoni(*y  ot  the  plaintiff  personally,  but  to  an 
individuiil  accidentally  in  his  office,  who  re- 
quested the  applicant  to  wait  to  see  the  attor- 
ney, but  who  also  expressed  his  belief  that 
Thompson  was  resident  at  a  particular  house, 
which  he  described,  and  which  had  since 
proved  to  l>e  the  fact. 

Stephen,  centrb. 

Rule  discharged  with  costs. — Httges,  an  in' 
/ant  ^-r.  v.  Carr,  H.  T.  \B42.  C,  P. 


CAUSES  FROM  THE  MASTER  OF  THE 
ROLLS'  COUR'J', 

APPOINTKD  TO  RB  HEARD 

.     Srfore  WUt  Cfixnrrllor  mnCjs!)t  aBruce* 

Johnson  v.  Hardy 

HhIcs  v.  Darell,  ejnnu.,fur,  dirt, 

Colman  v.  Je8Sop,/iir.  dirs.  and  costs 

BnII  v.  Wivell,  ditto 

Attorney  General  v.  Newbury^Ditto  v.  Burckall, 

ditto 
Daviea  v.  Peers,  ditto 
Chad  wick  v.  Broadwood,  ejwns, 
Fyler  r.  Fyler,  ditto,  2  causes 
Wilkins  V.  Stevens,  ditto,  andfitr.  dtrs. 
Bridge  v.  Brown,  esmu.  mid  ditto 
Nicholson  v.  Wathen,/«r.  dirs, 
Wakeman  v.  Wnkeman,  at  request  of  defendant 
Wilding  V.  Richard*— Ditto  v.  Eyton 
Attorney  General  v.  Couiptoa 
Benson  v.  Heatborne 
Dowell  V.  Dew 
Maon  V.  Mills 
Roades  v.  Prosser 
Clark  V.  Wormald 
Mynn  v.  Hart 
Pittom  V.  Howard 
Haddelsley  v.  Nevill 
Sfaeddon  v.  Idle 

Sicklemore  v.  Kingsford,  at  request  ofd^endant 
Padley  v.  Kidney 
West  V.  Price 
Leman  v.  Ozenbam 
James  v.  Frearson 
Rutherford  v.  McCuUum 
Stubbs  V.  Ivtfson 
Upjohn  V.  Penruildock 
Di^niel  v.  Harding,  at  request  of  defendant 
Marquis  of  Westminster  v.  Morrison 
Wood  V.  Ordish 
Viollet  V.  Searle 
Drant  v.  Vause 
Judson  V.  Elkins 
Prosser  v.  Seaborne 

Attorney  General  v.  Webb— Ditto  v.  Godson 
Rutherford  v  McCoUum 

Att.  Gen.  v.  Lord  Carrington,  eMms,  ^fur.  dirs. 
Ilea  V.  Dizoo,/Mr.  dirs.  if  costs 
Morris  v.  Levie — Ditto  v.  L  loyd,/ur.  dirs.  ^petitiom 
Attorney  General  v.  Sherinan,yt(r.  dirs,  and  cost* 
Fielder  v.  Bollingham,  ditto 
Hawkins  v.  Hawkins,  ditto 
Collins  V.  Johnson, /kt.  dirs,  and  costs 
Reid  V.  Smith,  ditto 
Westwood  V.  Slater 
Gardner  v.  Cardner,/ttr,  dirs.  and  costs 
Attorney  General  v.  Galium— Ditto  v.  Le  Grice, 

ditto 
Pettingal  v.  Pettingal,  ditto 
Wilcocka  v.  Shelly,  eaons. 

CAUSES  FROM  THE  iMASTER  OF  THE 
ROLLS'  COURT, 

APPOINTED  TO  BE  HEARD 

^tton  fBSkt  Chancellor  QOCfiram. 

Perry  (panper)  v.  Walker 

Page  V.  Way 

B.  T.  Hardcastlc.v.  Cooper 

Crockett  v.  Crockett, /kt.  dirs.  Sf  costs 

Drake  v.  Drake,  ditlo 

Liddle  v.  Carden— Ditto  v.  Simpson, /vr*  dirs. 

Attorney  General  v.  Brown, /ur.  dirs. 


Digitized  by 


Google 


368 


Parliamentary  Inieltigence. —Editor's  Letter  Bot. 


Courtney  v.  Courtney— Sampson  r.  Ditto,  esmu. 

and  ditto 
LMuiing  V.  Sherratt,yiir.  diru  and  cnt» 
Dover  V.  Alexander 
Fowler  y.  Wood 
Edwards  v.  Meyrick 
Bower  v.  Cooper 
Harvey  v.  Bousfield 
Beajiley  v.  Kenyon 
Griffin  y.  Wood 
Cooke  V.  Fryer 
Attorney  General  r.  Millard 
Meek  v.  Kettlewell 
Villeboia  y.  Ward 
WilUama  y.  Wood 
Smith  y.  Palmer 
Havard  v.  Price 
Weymouth  y.  Lambert 
Morgan  y.  Daviea 
Hughes  V.  Eadcs 
Waddilore  v.  Tayler 
Webb  y.  Bruce 

BILLS  IN  PARLIAMENT  RELA- 
TING  TO  THE  LAW. 

%0iitff  of  fi.0tlrtf. 

NOTICES  OF  BILLS. 

For  eDal)Iini;  Ecclesiastical  Corporations  to 
^rant  Leases.  The  Bishop  of  London. 

For  enabling  Incambents  of  Benefices  to  j^rant 
Leases.  The  Bishop  of  London. 

To  amend  the  laws  relating  to  Loan  Societies. 

For  transferring  the  hearing  and  determining 
of  certain  Appeals  from  her  Majesty  in 
Council  to  the  House  of  Lords. 

Lord  Campbell. 

For  making  better  provision  for  hearing  Ap- 
peals and  Writs  of  Error  in  the  House  of 
Lords.  Lord  Campbell. 

For  the  better  Administration  of  Justice  in  the 
High  Court  of  Chancery. 

Lord  Campbell 

BILLS  IN  PROOABSS. 

For  establishing  Local  Courts.  i 

[For  2d  reading.]  Lord  Brougham. 

For  improving  the  Law  of  Evidence. 

[For  2d  reading.]  Lord  Denman. 

For  the  Amendment  of  the  L-iw  relating  to 
B<inkru^)ts,  and  the  better  Advancement  of 
Justice  m  certain  Matters  relatini?  to  Credi- 
,  tors  and  Debtors.  Lord  Cotteuham. 

[For  2(1  reading.] 
To  improve  the  Practice  and  extend  the  Juris- 
diction of  County  Courts. 

[For  2d  reading]  Lord  Cottenham. 

To  enable  the  Lord  Chancellor  to  direct  cer* 

tain  Proceedings  in  Bankruptcy,  Insolvency, 

and  Lunacy  to  be  carried  to  the  County 

Conrts.  Lord  Cottenham. 

[For  2d  reading.] 

Soutfe  of  €fitamfixii. 

NOTICES  OP  BILLS. 

To  allow  Writs  of  Error  on  Mandamus. 

The  Attorney  General. 

To  alter  the  Law  as  to   Double  Costs,   and 

other  mattei^.  The  Attorney  General. 


To  amend  the  Law  of  Copyright. 

Lord  Mahon. 
[This,  we  presume,  is  the  renewal  of  Mr. 
Serjt.  Talfourd's  excellent  bill,— «  very 
different  affair  from  Mr.  Godson's.] 
To  amend  the  Law  of  Marriage. 

Lord  F.  Egerton. 

For  the  more  effectual  inspection  of  Houses, 

licensed  at  Quarter  Sessions  for  the  Insane. 

Lord  G.  Somerset. 

BILLS  IN  PROGRESS. 

To  regulate  the  Sale  of  Parish  Property. 

[For  2d  reading.]         Sir  E.  Knatchbull. 
For  Registering  Copyriglits  and  Assignmento, 
and  better  securing  the  property  therein. 

[ I n  Co m  mittee.]  Mr.  Godson. 

For  the  Regulation  of  Buildings. 

[In  Committee.]  Mr.  F,  Maule. 

For  the  Improvement  of  certain  Boroughs. 

[In  Committee.]  Mr.  F.  Maule. 

Municipal  Corporations.     [In  Committee.] 
To  consolidate  the  Queen's  Bench,  Fleet,  and 
Marshalsea  Prisons.  Sir  J.  Graham. 

[In  Committee.] 
Regulation  of  certain  Apprentices. 

[Passed.]  Sir  J.  Graham. 

Small  Debt  Courts  Bills  for 

Barnsley, 

Leicester,  (jurisdiction  15/.} 

Honiton. 

Kingswinford, 

Liverpool. 

ATTORNBTB'  ANNUilL  CERTIFICATE  OCTT. 

We  observe  that  two  petitions  have  been 
presented  for  the  repeal  of  thi»  obnoxious 
tax«  We  bavie  not  yet  heani  whether  any  ge- 
neral movement  is  Intended  on  this  subject. 


THE  EDITOR'S  LETTER  BOX. 


The  letters  of  " Inexperiens ;•*  "A  Sub- 
scriber ,-"  and  "Lector,"  shall  be  attended  to. 

The  conduct  of  the  post  receiving  bouse» 
kept  by  a  baker,  should  be  represented  to  the 
secretary  at  the  General  Post  Office.  Book- 
sellers or  stationers  should  be  appointed  to 
receive  letters. 

L.,  whose  articles  are  dated  9th  June,  1837, 
and  were  enrolled  the  following  day,  oaay  of 
course  be  examined  in  Trinity  Term,  1842, 
without  any  special  application. 

We  are  obliged  to  defer  several  com  muni- 
cations,  and  trust  that  during  the  Session  of 
PiM'liament  our  correspondents  will  be  as  con- 
cise as  possible.  The  Law  Bills  are  increasing 
and  multiplying. 

Cheshire.'-^Undersheriff^  Chas.  A.  Holland. 
Northwitch,  Esq. ;  Acting  Under^keriff^  John 
Hostage  Chester,  Esq. ;  Town  DepuHf,  Sbarpe, 
Field,  and  Jackson,  41,  Bedford  Bow.  See 
List,  p.  345,  ffA/e. 
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SATURDAY,  MARCH  12,  1842. 


■      *'  Qiiod  mngis  ad  Nos 
PertiQet,  et  oeacire  malun  est,  agitamiis. 


HoftAT. 


APPELLATE 

JURISDICTION  OP  PRIVY  COUNCIL 

AND  HOUSE  OF  LORDS. 

Wb  are  now  in  possession  of  Lord  Camp- 
bell's three  bills  for  the  reform  of  the  judi- 
cial establishment  in  the  House  of  Lords, 
in  the  Privy  Council,  and  in  the  Court  of 
Chancery,  and  we  shall  proceed  to  lay  them 
fully  before  our  readers.  We  beliere  that 
the  scheme  which  is  developed  by  them,  al- 
though certainly  not  entitled  to  the  merit 
of  novelty  —for  it  has  been  recommended 
both  by  Mr.  Burge  and  Mr.  Miller— has 
not  before  assumed  the  shape  of  bills  ;  and 
we  are  glad  to  have  it  in  this  shape,  as  the 
real  difficulties  of  the  subjecb  will  more 
easily  be  discovered,  and  the  merits  of  the 
question  can  much  more  readily  be  discussed. 

We  consider  that  it  is  not  disputed  that 
the  appellate  jurisdiction  both  in  the  Privy 
Council  and  in  the  House  of  Lords  is  in  an 
unsettled  and  unsatisfactory  state.  Year 
after  year,  session  after  session,  bills  have 
been  brought  in,  so  that  it  will  hardly  be 
denied  that  some  legislation  on  the.  subject 
was  called  for.  It  is  curious  that  almost 
every  law  lord  now  in  the  Upper  House  has 
his  own  remedy  for  the  evils. 

In  1834  Lord  Brougham  brought  in  a 
bill  for  transferring  the  House  of  Lords  ap- 
peals to  the  Privy  Council.  The  present 
Lord  Chancellor  proposed,  in  1836,  to  ap- 
point a  second  Vice  Chancellor,  and  to  let 
him  preside  in  the  Privy  Council.  Lord 
Cottenham,  in  1840,  proposed  that  the 
Master  of  the  Rolls  should  preside,  as  of 
old,  in  the  Privy  Council ;  and,  in  1836, 
that  a  Chief  Judge  in  Equity  should  be  ap- 
pointed to  be  the  permanent  judge  of  the 
Court  of  Chancery,  and  that  the  Lord 
Chancellor  should  preside  alternately  in  the 
HouAe  of  Lords  and  in  the  Privy  Council. 
Lord  Langdale  at  the  same  time  proposed 
that  the  appeal  business  of  the  Privy  Council 
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should  be  transferred  to  the  House  of  Lords, 
but  he  would  have  left  the  Lord  Chancellor 
in  the  Court  of  Chancery  as  a  permanent 
judge;  he  would  have  appomted  a  Lord 
President  of  appeds  to  preside  in  the  House 
of  Lords,  wi^  two  Lords  Assistant,  and 
besides  these  a  Lord  Keeper,  who  was  to  be 
Minister  of  Justice,  and  a  member  of  the 
Cabinet.  The  last  bill  on  the  subject  was 
brought  in  in  1841  by  Sir  E.  Sugden,  who 
bitterly  complained  both  of  the  House  of 
Lords  and  the  Privy  Council,  and  wished  to 
remodel  them  by  appointing  Lords  Assistant* 
who  might  "  assist"  either  in  one  or  the 
other  as  necessity  required. 

We  have  now  the  present  three  bills,  by 
which  it  is  proposed  to  transfer  the  business 
of  the  Privy  Council  to  the  House  of  Lords  ; 
to  extend  the  sittings  of  the  House  of  Lords 
during  the  prorogation  of  Parliament ;  and 
to  appoint  a  Chief  Judge  in  Equity  who 
should  be  a  permanent  Judge  of  that  Court. 

Bill  No.  1. — Traksfxr  of  Jurisdiction. 

By  Stat.  2  &  3  W.  4.  c.  92,  the  Court  of 
Delegates  was  abolished,  and  the  ecclesias- 
tical and  admiralty  appeals  were  transferred 
to  the  Privy  Couacil.  It  is  proposed  by 
this  bill  (s.  1)  that  all  appeals  heretofore 
made  under  2  &  3  W.  4,  c.  92,  to  the 
Privy  Council,  shall  be  made  to  the  House 
of  Lords.  .  By  s.  2,  that  all  appeals  in  prize 
suits  in  the  Courts  of  Admiralty  or  Vice 
Adpairalty,  or  any  other  colonial  Courts» 
which  may  be  made  by  virtue  of  the  Judi- 
cial Committee  Act  (3  &4  W.  4,  c.  41), 
and.  air  appeals  in  matters  of  lunacy  which 
may  be  made  from  the  Court  of  Chancery 
to  the  Pivy  Council,  shall  be  made  to  the 
House  of  Lords. 

The  bill  is  as  follows : 

1.  Whereas  by  virtue  of  an  act  passed  in  a 
session  of  parliament  of  the  second  and  third 
years  of  ihe  rei^n  of  his  late  Majesty  William 
the  Fourth,  intituled  An  Act  for  transferring 
the  Powers  of  the  High  Court  of  Delegates, 
2C 
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both  in  ecclesiastical  and  maritime  causes,  to 
liis  Majesty  in  council,  it  was  enactetl,  that 
from  and  after  the  first  day  of  February  one 
thousand  eight  buiuUred  and  tkirty-^hree,  it 
should  be  lawful  £pr  cvarj  ptrson  who  nii«nt 
theretofore,  by  virtue  either  of  an  act  passed  in 
tlie  twenty-fifth  year  of  the  reijfn  of  kinu  ^^°jy 
the  Eighth,  intituled,  ihe  Submission  of  the 
Clergy  and  Rr  straint  of  Appeals,  qr  of  an  9^'i 
pa5S€d  in  the  eighth  year  of  ihe  reign  of  Queen 
Elizabeth,  iniiluled,  for  the  avoiding  of  tedious 
Suits  in  Civil  and  Marine  Causes,  have  ap- 
pealed or  made  suit  to  his  Majesty  in  his  High 
Court  of  Chancery,  to  appeal  or  make  suit  to 
the  King's  Majesty,  his  heirs  or  successors,  in 
council,  within  such  time,  in  suib  manner, 
and  suliject  to  such  rules,  orders,  and  regula- 
tions for  the  due  and  more  convenient  pro- 
V'^in^,  as  should  seem  meet  and  necessary, 
Hw\  upon  such  security,  if  any,  as  his  Majesty, 
hxi  heirs  and  successors,  should  from  lime  to 
time  by  order  in  council  direct:  «ml  whereas, 
hy  virtue  of  an  act  parsed  in  a  session  of  par- 
liament of  the  third  and  foiirth  years  of  the 
reign  of  his  late  Majesty  William  the  Fourth, 
intitulei).  An  Act  for  the  better  Administratioii 
fkf  justiee  in  bis  Ms^esty's  Privy  CouecU,  it 
was  enacted,  that  from  and  after  the  first  day 
pf  June  one  thousand  eight  hundred  and  ihirty 
three  all  appeals  or  applications  in  prize  suits, 
and  in  all  other  suits  or  proceedings  in  the 
Courts  of  Admiralty,  or  Vice  Admiralty  Courts, 
or  any  ether  court,  in  the  plantations  in 
America  mud  other  his  Majesty's  dominions,  or 
elsewhere  ahroad,  which  might  thea„  by  virtue 
of  any  law,  statute,  commis^ioo,^  or  usage^  be 
made  to  the  High  Court  of  Admiralty  in  Epg- 
land,  or  to  the  Lords  Commissioners  in  prize 
Case-,  should  be  made  to  his  Majesty  in  coun- 
cil, and  not  to  the  said  Hii;h  Court  of  Admiralty 
in  England,  or  to  such  co«ii mission ers  as  afore- 
said, and  such  appeals  should  be  made  ia  the 
isme  inaaner  and  form,  and  within  such  timet 
wherein  such  appeals  ini^ht,  if  this  act  had 
not  bfen  passed,  have  been  made  to  the  aaid 
High  Court  of  Admiralty  or  to  (he  Lords  Com- 
missioners in  prize  cases  respectively;  and 
that  all  laws  or  statutes  thoi  in  force  with 
respect  to  any  such  appeaU  or  applications 
sliould  apply  to  any  appeals  t«i  We  nuide  in  pur- 
suance of  that  act  to  his  Majusty  in  council: 
and  whereas,  from  the  decisions  of  various 
courts  of  judicature  in  the  East  Indies,  and  in 
the  plantations,  colonies,  and  other  dominions 
of  luer 'Majesty  abroad,  an  appeal  lies  to  her 
Majesty  in  council:  And  whereas  from  the 
decisions  of  the  High  Court  of  Chancerv  in 
matters  of  lunacv,  an  appeal  lies  to  her  Ma- 
j«Aiy  in  couucil:  Be  it  therefore  enacted, 
that  from  and  after  the  day  of  all 

appeals  or  suits  which  may  now  he  made  by 
virtue  of  the  said  recited  act  of  the  second  and 
third  years  of  the  reign  of  King  William  the 
Fourth  to  her  Majesty  in  councilshall  he  made 
to  the  House  of  Lords ;  and  that  the  said  house 
shall  thenceforth  iMve  poncr  to  proceed  to 
hear  and  deflermine  any  appeal  or  suit  so  to  he 
made  by  virtue  of  ibis  act,  and  to  make  all 
such  judgments,   orders,  and  decrees  in  the 


matter  of  such  appeal  or  suit,  ••  migfil  hereto- 
fore have  been  made  by  her  Majesty  in  council 
by  virtue  of  the  said  recited  act  of  the  second 
and  third  years  of  the  reign  of  King  William 
the  Fourtli,  if  this  act  had  not  been  passed. 

2.  That  fh>m  and  after  the        day  of 

all  appeals  or  applications  in  prize  suits,  and 
in  all  other  suits  or  proceedings,  in  the  Courts 
of  AdmirsHyi  or  Vice  Admiralty  Courts,  or 
any  other  court,  in  the  plantations  of  America 
and  other  her  Majesty's  dominions,  or  eUe- 
VI  here  abroad,  which  may  now  by  virtue  of  the 
said  herein- before  mentioned  act  of  the  thiitl 
and  fourth  years  of  the  reign  of  KingWUliam 
the  Fourth,  or  by  virtue  of  any  law.  statute. 
commission,  or  usage,  he  made  to  her  Majesty 
in  council,  and  also  all  appeals  in  matten  of 
lunacy  which  may  no%v  lie  made  from  tbe  High 
Court  of  Chancery  to  her  Majesty  in  council, 
shall  he  respectively  made  to  the  House  of 
Lords,  and  not  to  her  Majesty  in  eounctl,  and 
that  the  said  house  shall  tlienceforili  have 
power  to  proceed  to  hear  and  determine  any 
appeal  or  suit  so  to  be  made  by  virtue  vf  thia 
act,  and  to  make  a!l  such  judgments,  orders 
and  decrees,  in  the  matter  of  such  appeal  or 
suit,  as  might  heretofore  have  been  made  by 
her  Majesty  in  council,  by  virtue  of  tbe  aaid 
recited  act  of  the  third  and  fourth  yeaia  a€  the 
reign  ef  King  William  the  Foarth,  if  this  act 
had  not  been  passed ;  and  that  all'  ktwt  or 
statutes  now  in  force  with  respect  to  any  such 
appeals  or  applications  shall  apply  to  any  ap- 
peals to  be  made  in  pursuance  of  this  act  to 
the  said  house. 

3.  Provided  alvrays,  that  nothiaf  hensio  shall 
prevent  the  Queen'a  acceding  to  treatiea  ap- 
pointing ceriaia  persons  to  hear  prime  appeys. 

Bill  No.  2.—  Houaa  or  Lobj»3. 

The  second  bill  is  somewhat  similar  to 
one  introduced  by  Lord  Gottenham  in 
183b\  It  authorises  the  sittings  of  the 
House  of  Lords  to  sit  and  hear  appeals  and 
writs  of  error  during  the  prorogation  of 
parliament^  but  not  during  the  dusolotion 
of  parliament,  as. Lord  Cottenham*8  did: 
and  it  gives  a  power  to  the  Queen  to  sum- 
mon tbe  House  ef  Lords  by  proclamation, 
and  to  discontinue  such  sittings,  which 
clause  was  not  contained  in  Lord  Gotten- 
ham's  bill;  and  besides  summoning  the 
Equity  judges  to  the  House  of  Lords,  as 
well  as  the  Common  Law  Judges,  the  Judge 
of  the  Prerogative  Coart  and  the  Judge  of 
the  High  Court  of  Admiralty,  are  also  to  be 
summoned,  so  timt  the  House  of  Lords 
would  be  fully  as  efficient  in  numbers  as  the 
Judicial  Committee.  But  the  great  advan- 
tages of  this  Court  would  be  that  the  Lord 
Chancellor  would  here  always  preside  as- 
sisted by  the  other  law.  Lords,  and  such  of 
the  Judges  of  the  land  as  it  was  thoc^ht 
necessary  to  summon.  This  would  be  the 
great  appellate  Court,  not  only  for  England. 
but  for  all  her  dominions ;  and  we  conceiTe 
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that  thk  great  profgssionid  Advantage  would 
attend  its  establishment : —Hitherto  the 
practice  in  the  House  of  Lords  and  Privy 
Council,  hut  more  especially  in  the  latter 
Court,  has  been  confined  to  a  few  members 
of  the  bar,  and  to  a  few  '^proctors**  We 
would  have  the  whole  thrown  open  to  every 
member  of  the  profession,  and  this,  as  we 
conceive,  is  k  part  of  the  plan.  "  When  an 
important  case/'  said  Lord  Campbell  in  his 
speech,  "comes  before  the  Court  of  Privy 
Council,  it  was  neceaaary  to  take  aome  of 
the  leading  barriatera  from  the  other  Courts ; 
and  as  the  quiddtnm  honorarUtm  in  such  cased 
>vould  be  greater  than  that  barriater  would 
have  g«it  in  the  Court  in  which  he  generally 
practised,  the  expense  would  of  course  be 
increased  to  the  suitor.  If  there  were  only 
one  Court  of  appeal  in  the  last  resort,  and 
that  Court  pertnanently  sitting,  it  would 
have  such  a  bar  as  would  give  that  Satisfac- 
tion to  the  public  which  it  had  a  right  to 
expeel."  Indeed,  we  understand  from  the 
whole  tenor  of  the  speech,  that  the  whole 
expenses  of  the  Court—  those  of  the  officers 
of  the  House  0/  Lords  iw;lud^  -  are  to  be 
considerably  reduced,  which  will  not  only 
he  a  boon  to  the  suitor,  but,  as  ire  conceive, 
to  the  great  bulk  of  the  profession,  Dtho 
are  practically  excluded  at  present  from  the 
Privy  Council.  There  seems  fto  reason 
why  an  appeal  to  the  House  df  Lords,  either 
in  fees  to  counsel  or  otherwise,  should  be 
more  expensive  than  an  appeal  Ui  the  Court 
of  Chancery  ;  and  thftt  it  is  to  i«  a  blot  on 
the  presen  t  ad  ministration  of  juiStice .  Here 
we  give  the  second  bill. 

1.  Wbcreaa  it  if  expedient  to  make  better 
provision  for  the  heariiijr  of  appeals  and  writs 
«f  error  in  the  Flouse  of  Lords :  now  therefore 
be  it  enacted,  that  from  and  after  the  passing 
t>f  this  act  it  shall  he  lawful  for  the  House  ijf 
Lords  to  Bit  for  the  purjiose  only  of  hearing 
and  ailjudicatinfr  on,  and  to  hear  and  adjudi- 
cate on,  all  appeab  and  writs  of  error  already 
made  or  hroujjrht,  or  hereafter  to  he  made  or 
hrotififht,  to  the  House  of  Lordb,  notwiihsiand- 
inj^  the  proroj^ation  of  purliaiueut ;  and  that  all 
decisions  or  orders  of  the  House  of  Lords  re- 
g/trifinsr  any  such  appeals  or  writs  of  error  as 
aforesaid,  duriit)^  any  nroroj^ation  of  parlia- 
ment, shall  be  valid  and  effectual  to  all  intents 
and  purposes. 

2.  That  it  shall  he  lawful  for  her  Majesty, 
her  heirs  and  successors,  if  she  and  they  shall 
see  €t,  at  any  time  or  tiiucs  during  the  proro- 
;|raiion  of  parliament,  by  royril  proclamation, 
to  smnmoA  the  HoureofLrirfts  for  the  purpose 
only  of  hear?i>^  and  w\yH\\cdi\i\g  on,  and  to 
hear  and  adJadicaCe  on,  ali  appeals  and  writs 

•    ^  -  -    • 

■  *  In  all  the  Adtniralty  and  Ecclesiastical  cases, 
the  proceedings   must  he  taken  by  proctors. 


of  ^rro^  tirelidy  Made  €r  htonshU  at  htfreafier 
to  be  made  or  brought,  to  th^  Hotts^  of  Lords ; 

and  that  it  shall  also  be  lawful  for  her  Majesty, 
her  heirs  and  successors,  if  she  and  they  shall 
see  fit,  at  an|^  time  dr  times,  h^  a  like  procla- 
mation, to  discontinue  such  sittings  of  the  said 
House  of  Lords. 

3.  That  it  shali  not  he  lawful  for  the  lords  of 
parliament  assembled  in  pursuance  of  this  act 
for  the  purpose  of  hearfnir  and  adjudicating  cin 
any  appeals  or  writs  of  error,  during  any  pro- 
roj^ation  of  parliament,  to  act,  propose,  debate, 
or  treat  of  any  other  matter  or  thing  what- 
soever. 

4.  That  at  the  meeting  of  every  parliament 
the  Chief  Justice  of  the  High  Court  of  Chad* 
eery,  the  Vice  Chancellors,  the  Jud^e  of  the 
Prerogative  Court  of  the  Lord  Archbishop  of 
Canterbury,  and  the  Judge  of  the  High  Court 
of  Admiralty  (not  being  peers  of  parliament) 
shall  he  summoned  to  give  their  attendance 
and  assistance  in  the  upper  house  of  parlia- 
ment in  such  manner  as  the  jud]i(es  of  her 
Majesty  courts  of  law  at  Westmmster  are  now 
summoned  ;  and  that  from  and  immediately 
after  the  nassin?  of  this  act  writs  shall  ISsue  to 
the  said  Chief  Justice  of  the  Court  of  Chan- 
cery, the  Vice  Chancellors,  the  Judf^e  of  the 
Prerogative  Court  of  the  Lord  Archbishop  of 
Canterhnrv,  and  the  Jiidpre  of  the  Hi^h  Court 
of  Admiralty,  requiring  them  to  attend  in  the 
upper  house  of  parliament,  during  this  present 
parliament,  for  the  purposes  aforesaid. 

5.  That  it  shall  and  may  be  lawful  for  the 
House  of  Lords,  as  well  during  the  sitting  of 
parliament  as  during  the  prorogation  thereof, 
to  make  all  necessary  orders  for  the  attendance 
in  the  House  of  Lords  ofthe  judges  and  others 
summoned  of  to  be  stinimoned  in  pursuance 
of  this  act,  or  any  of  them,  for  the  purpose  of 
assisting  at  the  hearing  of  any  appeals  or  writs 
of  error. 

Bill  No.  3.—  Court  of  Chaitcbrt. 

We  now  come  to  the  bill  for  appointing 
a  permanent  judge  in  the  Court  of  Chan- 
cery ;  and  this  bill  ia  very  nearly  the  same 
as  that  introduced  by  Lord  Cottenham  in 
1836.  Indeed,  the  only  alteration,  (except 
that  part  which  related  to  the  Privy  Coun- 
cil, which  is  omitted.)  that  we  see,  is  in  the 
second  section,  which  authorizes  the  ap- 
pointment of  a  Chief  Judge  in  Equity,  but 
provides  that  the  selection  in  the  fint  in- 
stance must  be  made  from  the  Master  of 
the  Rolls  and  the  Vici^  Chancellors.  This 
is,  we  presume,  to  avoid  the  necessity  of 
appointing  any  new  judge  in  the  present 
state  of  &e  business  of  the  Coiurt.  This 
may  be  right,  but  we  are  averse  to  thus 
fettering  the  power  of  the  Crown  in  this 
respect.  We  believe  that  few  persons  can 
doubt  that  if  Lord  Cottenham  could  be  per- 
suaded to  take  this  office,  it  would  be  of 
great  advantage  to  the  suitor  and  the  public. 
Besides,  it  is  surely  early  days  to  form  an 
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opinion  aa  to  vhiit  will  in  future  be  the 
business  of  the  Court  of  Chancery. 

^/ier  appointment  of  Chi*/  Justice  of  Court 
of  Chancery,  Chancellor  to  cease  to  preside  in 
the  Court  of  Chancery,  but  to  retain  all  potoers, 
^c,  not  being  transferred, — Whereas  it  is 
expedient  that  the  Chief  Judge  of  the  Hi^b 
Court  of  Chancery  should  attend  exclusively 
to  the  husiness  thereof,  and  that  such  Chief 
Judge  should  hold  his  office  dnring  good  be- 
haviour: be  it  therefore  enacted,  that  from 
and  after  the  appointment  of  any  person  to 
be  Lord  Chief  Justice  of  the  Court  of  Chan- 
cery as  herein-after  provided,  the  person  or 
persons  holding  the  Great  Seal  of  Great  Bri- 
tain, either  as  Lord  Chancellor,  Lord  Keeper, 
or  Lords  Commissioners,  shall  cease  to  have 
any  judicial  power  or  authority  in  the  High 
Court  of  Chancery,  or  to  exerciee  or  perforin 
any  of  the  powers,  duties,  or  authorities  hereby 
vested  in  or  directed  to  be  exercised  bv  such 
Lord  Chief  Justice,  but  shall  have  all  and  every 
the  lurisdiction,  power,  and  authorities  here- 
tofore vested  in  or  lawfully  exercised  by  the 
Lord  High  Chancellor  of  Great  Britain,  not 
hereby  transferred  to  or  vested  in  the  said 
Lord  Chief  Justice,  in  all  respects  as  if  this  act 
had  not  been  made, 

2.  That  ii  shall  be  lawful  for  her  Majesty,  her 
heirs  and  successors,  to  nominate  and  appoint 
from  time  to  li^ne,  by  letters  patent  under  the 
Great  ^^eal  of  the  United  Kingdom,  a  (it  per- 
son (being  a  barrister  at  law  of  fifteen  years 
standing  at  the  least)  to  be  Chief  Judge  of  the 
High  Court  of  Chancery,  by  the  style  of  "  the 
Lord  Chief  Justice  of  her  Majesty's  High  Court 
of  Chancery,"  to  hold  such  office  during  good 
behaviour:  Provided  always,  that  if  at  the 
time  of  the  paitsing  of  this  act  no  vacancy  shall 
exist  in  the  offices  of  Master  of  the  Rolls',  Vic«i 
Chancellor  of  Errgland,  first  Vice  Chancellor, 
and  second  Vice  Chancellor,  then  and  in  such 
case  the  said  Lord  Chief  Justice  to  be  first  ap- 
pointed under  the  authority  of  this  act  shall  be 
selected  from  the  persons  respectively  holding 
such  offices. 

3.  That  nothing  herein  contained  shall  au- 
thorize the  appointment  of  any  other  Judges 
of  the  High  (Jourt  of  Chancery  than  the  said 
Lord  Chief  Justice,  the  Master  of  the  Rolls, 
and  two  Vice  Chancellors. 

4.  The  Lord  Chief  Justice  to  preside  in  the 
Court  of  Chancery,  and  do  all  acts  heretofore 
done  by  the  Lord  High  Chancellor  in  the 
Court  of  Chancery,  &<*. 

5.  All  matters  heretofore  done  before  Lord 
Chancellor  in  Chancery  to  be  done  before  the 
Lord  Chief  Justice  in  Chancery. 

6.  Lord  Chief  Justice  may  hear  all  matters 
pending. 

7.  Bills,  &c.  to  be  addressed  to  Lord  Chief 
Justice. 

B.  Lord  Chief  Justice  shall  be  visitor  of  cha- 
rities. 

9.  This  act  not  to  alter  jurisdiction  of  Court 
of  Chancery. 

10.  Precedence  nettled. — ^That  the  said  Lord 
Chief  Justice  shall  have  rank  and  precedence 


next  the  Lord  Chief  Justice  of  tlie 

Court  of  Queen *is  Bench. 

11.  The  Queen  may  approve  of  a  seal  for 
the  Court  of  ('hancery. 

12.  All  writs  and  schedules  to  pass  the  semi 
of  the  Court  of  Chancery. 

13.  Registrars,  &c.  to  attend  Chief  Justice 
in  Equity,  and  to  be  appointed  by  him. 

14.  Queen  may  direct  what  officers  shall  at- 
tend Chief  Justice  in  Equity,  and  how  fees 
shall  be  apportioned. 

15.  The  salary  of  Lord  Chief  Justice  shaft 
be         /. 

16.  Retiring  pension. 
18.  Not  to  alter  act  securing  the  retirini^ 

pension  of  Chancellor.    2  &  3  \V.  4,  c.  111. 

18.  Forging  the  seal  of  the  Court  of  Chan- 
cery. 

20.  Lord  Chief  Justice  in  Equity  may  be 
removed  upon  an  address  of  both  houses  of 
parliament. 

We  have  now  laid  the  whole  scheme 
before  our  readers,  which  we  cannot  but 
think  generally  interesting. 


THE  PROPERTY  LAWYER. 

YEARLY  TENANT. 

Where  a  yearly  tenancy  has  continued  a 
number  of  years,  the  lessor  and  the  lessee 
being  the  same,  it  may  be  treated  after  the 
expiration  of  the  tenancy  as  an  origiQal  de- 
mise for  the  whole  period  occupied  ;  and  a 
liability  existing  during  the  time  to  deter- 
mine the  tenancy  by  a  fixed  notice,  or  at  a 
certain  period,  makes  no  difference  in  the 
legal  effect  of  the  occupation.  Suther  v. 
Herstmoncevx,  1  Man.  &  Ry.  426;  and  the 
authorities  cited.  And  where  a  house  and 
appurtenants  by  a  written  demise  were  de- 
mised '•  for  one  year  and  six  months  cer- 
tain from  the^date,'*  at  a  yearly  rent "  pay- 
able at  the  usual  periods,"  with  a  proiiso 
that  three  calendar  months  notice  should  be 
given  on  either  side  previous  to  the  deter- 
mination of  the  said  tenancy.*'  the  hold- 
ing having  continued  beyond  the  term  of 
the  year  and  six  months,  it  was '  held  that 
such  holding  was  not  a  new  tenancy  com- 
mencing at  that  period,  but  a  yearly  te- 
nancy commencing  from  the  original  entry 
of  the  tenant;  and  that  therefore  a  notice 
to  quit  at  the  expiration  of  the  second  year 
of  the  holding  was  good.  "It  appears  to 
me,*'  said  Lord  Denman,  C.  J.,  as  it  did  to 
my  brother  Coleridge,  that  the  yearly  te- 
nancy must  be  referred  to  the  time  of 
entry."  Mr.  J.  Pfl«e«oa.—" The  term 'cur- 
rent year '  must  always  be  referred  to  the 
time  of  entry,  if  that  appears.  It  is  true 
that  according  to  this  construction  the  ex- 
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preasioa  '  six  months  certain '  bas'no  mean- 
ing, the  tenancy  having  continued  beyond 
it;  but  that  is  the  favdt  of  the  parties." 
Doe  d.  Robinson  v.  Dobell,  1  Gale  &  Day. 
218. 

BKBD  VOID  AGAINST  CBBDITORS^ 

It  is  a  mistake  to  suppose  that  the  stat. 
1 3  Eliz.  c.  5,  makes  void  as  against  credi- 
tors all  voluntary  deeds.  All  that  it  says 
is,  that  a  practice  of  making  covinous  and 
fraudulent  deeds  had  prevailed,  and  there- 
fore that  all  feoffments,  gifts,  &c.  of  any 
lands  or  goods  and  chattels  as  against  the 
persons  whose  actions,  debts,  &c,  by  such 
covinous  an(t fraudulent  devices  and  prac- 
tices shall  be  disturbed,  hindered,  delayed 
or  defrauded,  shall  be  void.  iThe  Courts, 
in  construing  the  statute,  have  held  it  to 
include  deeds  made  without  consideration, 
as  being  primd  facte  fraudulent,  because 
necessarily  tending  to  delay  creditors.  But 
the  question  in  each  case  is,  whether  the 
deed  is  fraudulent  or  not ;  and  to  rebut  the 
preaumption  of  fraud  the  party  may  give  in 
evidence  all  the  circufflstances  of  the  trans- 
action, not  to  contradict  the  consideration 
stated  in  the  deed,  but  to  take  it  out  of  the 
operation  of  the  statute.  The  law  on  this 
subject  is  thus  clearly  stated  by  Mr.  Baron 
Roife  in  Gah  v.  Williamson,  8  Mee.  & 
Web.  405,  where  a  father  by  deed  assigned 
to  his  son,  "  in  consideration  of  natural 
love  and  affection,"  his  dwelling-house,  and 
sdl  his  personal  estate  ;  and  it  was  held  in 
an  action  by  the  son  against  the  sheriff  for 
levying  on  goods  part  of  such  estate,  under 
a.fi,/a»  against  the  father,  that  it  was  com 
petent  to  the  plaintiff  to  prove  that  by  a 
bond  bearing  even  date  with  the  deed  of 
assignment,  he  bound  himself  to  maintain 
his  father's  wife  and  children ;  and  that  the 
jury  having  found  that  it  was  a  part  of  the 
same  transaction,  and  that  the  assignment 
was  bond  fide,  it  was  not  void  against  credi- 
toza  under  the  stat.  13  Eliz.  c.  5. 


LORD  BROUGHAM'S  LOCAL  COURTS 
BILL. 

Th8  various  projects  of  law  reform  thicken 
upon  us,  and  every  learned  member  of  the 
House  of  Lords  has  now  entered  into  the  field 
with  one  or  more  bills  of  bis  own.  From  in- 
dications from  various  quarters,  it  appears  to 
us  tolerably  cerUun  that  a  Local  Court  Bill  of 
some  kind  or  other  will  pass,  and  we  have 
therefore  thought  it  right  to  bring  before  our 


readers  the  fullest  information  on  the  subject 
in  our  power,  as  ive  cannot  but  consider  it  i^  all 
important  in  the  profession. 

We  gave  last  week  an  abstract  of  Lord 
Broughams'  Bill,  and  in  consequence  of 
several  inquiries  regarding  the  principal  pro- 
visions it  contains,  we  proceed  to  state  fully 
all  the  important  clauses. 

The  preamble  is  worth  extracting :  it  statet 

That  it  if  expedient  that  the  means  should  be 
afforded  to  the  people  of  this  realm,  of  haviag> 
their  suits  tried  as  speedily  and  as  near  to  their 
own  homes  as  may  be,  wberebv  expence,. 
vexation,  and  delay  may  be  a?oidea :  and  thai 
it  is  fitting  that  at  the  first  the  provisions  for 
this  purpose  should  be  confined  to  certain  parts 
of  ike  country,  to  the  end  that  the  rest  thereof 
may  profit  of  the  improvements  suggested  by^ 
experience  when  the  same  shall  be  extended 
over  the  whole  of  the  kingdom,  and  that  the 
due  administration  of  Justice  may  be  placed 
upon  a  sure  foundation. 

The  bill  then  proceeds  to  enact  that  it  shall 
be  lawful  for  her  majesty,  in  such  cases  as  she 
shall  deem  it  expedient  so  to  do,  not  exceeding 
twenty.five  in  the  whole,  to  nominate  and 
appoint,  by  commission  under  the  Great  Sral, 
one  Seiyeant  at  Law,  or  one  barrister,  of  tea 
years  standing,  or  of  five  years  standing  at  the 
bar,  having  previously  practised  as  a  special 
pleader  for  five  years,afor  anyone  or  moro' 
county  or  counties,  riding  or  ridinifs,  or  any 
parts  thereof  respectively,  who  shall  be  called 
the  jodf  e  in  ordmary  of  the  same,  and  .Ihall 
preside  in  a  court  to  be  called  the  Court  of  the 
Judge  hi  Ordinary,  which  court  shall  be 
a  court  of  record ;  and  every  such  Judge  shall, 
within  the  limits  of  his  Jurisdiction,  have,  exer- 
cise, and  enjoy  all  the  rights,  powers,  and 
privileges  of  a  Judge  of  a  court  of  record. 

2.  That  every  such  Judge  shall  divide  his 
Jurisdiction  into  districts,  specifying  the 
parishes  and  townships  contained  in  each  dis- 
trict, and  the  place  of  trial  for  each  district^ 
and  shall  hold  courts  for  the  trial  of  causes  at 
each  of  such  places  as  many  times  in  the  year 
as  her  majesty  shall,  by  and  with  the  advice  of 
her  most  honourable  Privy  Council,  think  fit 
to  order ;  and  that  every  such  Judj^e  thidl  ap- 
point the  particular  times  for  holdinf;  his  courts 
at  each  of  the  said  places  during  the  year,  such 
times  not  being  within  the  month  of  August, 
nor  being  the  times  for  holding  the  assises  or 
the  quarter  sessions  of  (he  peace  at  the  said 
places,  and  shall  cause  notice  to  be  given  in 
the  London  Gazette  of  the  several  districts 
mthin  his  Jurisdiction,  and  of  the  parishes  and 
townships  contained  in  each  district,  and  of 
the  times  and  places  so  appointed  for  trial. 

3.  Such  Judges  to  be  justices  of  the  peace. 

4.  Registrars  of  the  court  and  iheir  clerks. 

5.  Criers,  ushers,  and  messengers  to  be  a{v- 
pointed. 

^  Why  not  also  an  attornev  of  fifteen  or 
twenty  years  actual  practice  ?    En. 
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6.  4a4g^  not  removalile,  except  by  address 
of  tbe  two  bouses  of  Parliament. 

7.  Cfterks,  Ac,  to  be  removable. 

8.  Judges  to  toke  oaths. 

9.  Registrars  and  clerks  to  take  oaths. 

10.  No  fees  to  be  taken  by  officers  but  those 
alloivedbyUicaot.  ,.^      jr     ^ 

)1.  Fees  \o  be  paid  )nto  fonsuLdated  fund 
^ter  deducting  salaries. 

Regarding  the  praciiiionerM  of  these  coorts, 
tfa«  foUewing  provisioiis  are  proposed : 

12.  That  any  persons  admitted  barristers  at 
law,  may  practise  as  advocates  before  the  said 
judges  in  ordinary,  and  any  persons  admitted 
attonieya  of  any  of  the  supenor  courts  at 
Westminster  may  practise  as  advocates,  at- 
tomeys,  or  agents  before  the  said  judges ;  but 
no  attorney  or  agent  so  practising  shall,  on 
any  pretence  whatev/er,  demand  or  take  more 
hv  wsy  of  fees  for  work  by  him  done  than 
aecording  to  a  table  of  fees  from  time  to  time 
to  be  settled  by  the  judges  of  the  superior 
oouats  at  Westminster  as  .herein-after  men* 
tioned  ;*  and  if  any  attorney  or  agent  so  prac- 
tSaing  shall  cfffend  in  that  behalf,  it  shall  be 
lawful  for  any  "f  the  superior  couiu  at  West, 
minster  whereof  he  is  an  attorney  ta  examine 
lii«  chaise  agaiust  him  made  by.  any  person  of 
whom  he  may  have  demanded  or  received  such 
fees,  which  couK  shall  inquire  into  the  same  in 
the  same  manner  as  such  eourt  is  now  by  law 
authorized  to  do  in  the  case  of  other  ofleiioes 
committed  bv  attorneys,  and  may,  on  satisfac- 
tory proof  of  such  charge,  strike  him  off  the 
roll  of  attorneys  of  such  court. 

13.  Tal)Ie  of  fees  to  be  bung  up  ia  court. 

14.  AcikmM6^AiiamPSfi.^thtL%uo  altoruey 
ahall  bring  any  action  in  any  court  of  any 
judge  in  orduiary  fir  any  buuness  done  by  huu 
in  or  about  any  cauae  in  any  oonrt  of  any 
judge  in  onlinary,  until  a  c<^y  of  the  bill, 
signed  with  the  attorney's  name  and  place  of 
b*ine«ff,  sliall  have  been  delivered  personally, 
or  at  the  dwelUng  place  of  the  parly  ehargciJ 
therein,  at  least  one  calendar  montk  before  the 
commencement  of  the  actioB  ;  which  hill  may 
be  referred  by  the  party  diargod  therein  to  the 
registrar  of  the  court  to  be  taxed  ;  and  if  the 
attorney,  or  the  party  charged  or  his  attorney, 
having  seven  days'  notice  of  the  time  and  phiM 
appointed  for  taxation,  shall  neglect  lo  attend, 
tlie  registrar  shall  proceed  to  tax  the  bill  ejf 
none,  and  the  amuuiit  alkiwed  by  him  only  shall 
be  recovered  :  pruridf  d  always,  that  every  ac* 
tion  broufsht  in  the  court  of  any  judge  ui  ordi^ 
nary  by  any  attoruey  or  solicitor  for  work  done 
ia  any  other  court,  or  in  any  matter  not  conec- 
ted  with  any  cause  in  the  court  of  any  judi(e  in 
ordinary,  shall  be  brought  according  to  the 
course  of  the  iaw  of  the  realm  and  the  pr<^ 
vlsioua  of  this  act. 

The  intended  jurisdioiion  of  the  courts  are 
thus  described : 
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•  We  should  like  to  *ee  this  talde  of  fee^  in 
order  to  compare  U  with  the  present  tees  on 
debU  under  20/.  £d. 


16.  That  every  such  judge  in  ordinary  shall 
have  cognizance  of  and  shall  try,  in  tlie  maa* 
ner  hereinafter  directeil,  alUctions  of  assump- 
sit,  covenant,  and  debt,  whether  the  deU  be  by 
specialty  or  on  simple  contract,  and  all  actions 
whatever  in  the  nature  of  actions  for  tbe  re, 
covery  of  defit,  and  all  actions  of  trespass  or 
trover  for  taking  goods  and  chattels,  proTided 
the  sum  songht  to  be  recovered  shall  not  ex- 
ceed ttffentff  pounds :  all  actions  of  perscmal 
tort,  and  actions  in  the  nature  thereof,  whether 
the  same  be  for  assault,  or  assault  and  bat- 
tery,  or  false  imprisonment,  or  slander^  by 
words,  or  for  libel,  or  seduction,  or  criminal 
conversation^  or  false  represenUtion  of  cha* 
racier,  sidvency,  or  property,  or  far  vaalicioas 
pro!<fcutiott,  or  for  maliciously  ^irreating  or 
holding  to  bail,  or  for  maliciously  issuing  out 
a  commission  or  fiat  in  bankrujitcy,  or  for  any 
other  tort  whataotvcr  to  the  person  or  to  per- 
sonal property,  prorided  the  damages  aunght 
to  be  recovered  shall  not  t%etedji/h^  pounds: 
fipovided  always  that  no  acUdn  iAkAi  lie  uicd 
by  any  such  judge  in  ordinary  wUerv^u  the  title 
to  land,  whether  of  fre^old,  copyhold,  le«*c, 
hold,  or  other  ^euure  whatsoever,  or  to  any 
^ithe,  toll,  market,  fair,  or  other  franchise, 
shall  be  in  question,  unless  bo|h  parties  fhalJ 
sign  a  nieiiiorandum  stating  that  they  beHeve 
such  title  to  be  in  question,  awl  aro  wilUog  to 
have  it  tried  by  any  huck  judge :  Proniiedalso, 
that  if  any  answrf  shall  be  filed  with  iho  rc^i^ 
trar,  whereby  any  title  to  land  a&  alojesaid,  or 
to  tithe,  toll,  market,  fair  or  other  fraochise^ 
shall  come  in  ouestion^  the  cause  shall  erase 
before  the  judge  in  ordinary  upon  the  party 
who  shall  put  in  such  answer  verifying  the 
matter  of  the  samenpon  oath,  aadtbe^coaw  of 
the  other  party  shall  be  allowed  ^ad  taxod  u 
hereia^after  directed,  unlesa  bolli  panra  or 
their  attorney  a.  ihalUign  a  in«in«ra««'W»  M^«5: 
iog  that  the  va^i^e  f  Wl  proceed  be«oi:c  the  aw 

^"  l^l^Vhat  if  both  parties  shall  agree,  by  a 
memorapdurajslgnedby  them  or  by  their  attor- 
nevs,  that  the  judge  in  ordinary  shall  have 
power  to  try  any  of  the  actions  bersin-hefore 
respectively  mentioned,  in  which  t^  saia 
sought  to  be  recovered  shall  exceed,  the  sum 
of  twenty  pouuda  or  fifty  pounds,  hcreia-be- 
fore  limited  in  the  case  of  such  actions  re- 
spectively, or  any  action  in  which  the  title  to 
land,  whether  of  freehold,  copyhold,  leasehold, 
or  other  tenure,  or  to  any  tithe,  toll,  mavkeCb 
ftur,  or  other  franchise,  shall  be  in  question, 
then  and  in  such  case  the  said  judge  fthaU  have 
jurisifiction  and  power  to  H-ysueh  aetioo; 
Provided  alwavs,  that  the- said  parties  or  their 
attorneys  shall  state  in  their  said  memoraaduoi 
of  agreemeai  that  they  know  sucli  capse  of 
action  to  be  above  the  said  sums  respectively, 
or  that  they  know  such  title  to  come  in  ques- 
tion  in  such  action,  and  provided  thai  such 
memorandum  aliall  be  iled  with  the  registrar 
at  the  time  of  filing  the  demand  of  the  plainuff 
as  herein  after  directed ;  provided  also,  that  all 
local  actions  to  be  tried  before  aOy  judge  ia 
ordinary,  with  the  consent  of  the  part^,  shaU 
be  brought  and  trit^c^  in  that  jurisdiction  only 
•  in  which  the  lands,  leueilieiits^  or  hcrcdim- 
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mettto  *r«»  in  iresfeel  whereof  such  (Actions 
shall  b€  brought,  an  less  the  [uirties  ahall,  by 
theouclvvs  or  their  attorneys,  signify  their 
coiiieilt  in  wrUiiisf  that  the'  action  shall  be 
bnmirbtand  trii^d  in  some  other  jurisdiction, 
wherclB  either  the  plaintiff  or  the  defendant 
resides. 

In  the  following  clause^  where  the  pluintiff 
and  defendant  do  aot  reside  within  the  same 
district,  the  plaintiff  may  bring  his  action  in 
a^  of  ike  Suparhr  Courts  (/  Commom  Laws 

17.  That  all  actions  to  be  iH-ought  in  pur- 
snance  of  this  act  shall  be  deemed  to  arise  and 
aball  be  tried  within  the  jurisdiction  of  the 
judge  In  ordinary  within  whose  jurisdiction 
the  plaintiff  or  any  one  of  the  plaintiffs^  and 
also  the  defendant  or  defendants,  shall  reside  ; 
and  in  case  the  plaintiff  or  some  one  of  the 
plaintiffs  shall  not  reside  within  tlie  same  ju- 
risdiction as  the  defendant  or  defendants,  then 
it  Shan  be  lawful  for  the  plaintiff  or  plaintilTs, 
to  bring  his  or  their  action  liefore  the  jud^e  in 
ordinary  within  whose  juHsdiction  the  defi'U- 
dant  or  defendants  shall  reside,  or  in  any  of 
her  MHJe$ty*9  Superhr  CnUrU  of  Common  Law ; 
and  where,  in  case  of  persons  jointly  liable,  all 
the  persons  so  liable  shall  not  reside  within 
the  iurlsdiction  of  the  same  judge  in  ordinary, 
it  shall  be  lawfnl  for  tlie  plaintiff  or  plain- 
tifis  to  bring  his  or  their  action  before  any 
judge  in  orotnary  within  whose  jurisdiction 
any  of  tlie  persons  so  jointly  liable  shall  reside, 
hy's^rvinj^  such  last  mentioned  person  or  per- 
sons with  a  demand  in  the  manner  hereinafter 
mentioned  ;  and  such  lust  mentioned  person  or 
persons  may  terve  the  other  person  or  persons 
so  jointly  liable  with  notice  of  such  demand, 
in  order  that  he  or  they  may  appear  and  join 
in  defending  such  action:  (Provided  always, 
and  there  is  hereby  reserved  to  the  perbon 
against  whom  execution  may  have  been  issued 
any  right  whii^h  he  may  have  to  demand  con- 
tribution from  the  other  person  or  persons 
jointly  liable  with  htm ;  and  in  case  be  shall 
have  caused  such  other  person  or  persons  t>o 
be  personally  served  with  a  notice  of  the  plaiu- 
tilTs  demano  in  such  action  ten  days  before  the 
day  appointed  far  appearing  and  answering  tQ 
the  same,  the  judgment  recovered  against  him 
in  such  action  shall  lie  admissible  in  evi- 
dence in  atoy  action  for  contribution  after- 
wards brought  by  him  against  the  person  or 
persons  so  personally  served  by  him  as  afore- 
Mid,  for  the  purpose  of  proving  their  liability 
to  such  contribution ;  but  in  case  he  shall  not 
have  caused  such  other  person  or  persons  to 
he  personally  served  as  aforesaid,  then  the 
liabiJity  of  such  person  or  persons  to  contribu- 
tion shall  be  proved  in  tho  ordinary  manner.^ 

The  following  clause  also  contains  an  im- 
portant exception  to  the  Local. Court  juris- 
diction ! 

18.  That  from  and  after  the  commenceoaent 
of  thia  act,  if  any  action  shall  he  broujebt  in 
any  of  hier  MajtSsty's  Superior  Courts  of  Com- 


mon Law  fol*  any  cause  for  which  an  action 
might,  without  the  constant  of  parties,  hava 
been  brought,  in  |lursuanc«  of  this  act,  before 
any  jiHUe  in  ordinary,  save  and  except  where 
the  power  of  suing  in  the  said  superior  courts 
is  hereinbefore  reserved,  and  ibtt  plaintiff  in 
such  action  ahall  recover  no  more  than  twenty  - 
pounds,  then  and  in  such  ease  the  plaintiff 
shall  have  judgment  onl^  for  the  sum  so  re«*  < 
covered  in  such  action  mthoni  any  coois  whaU 
soever,  unless  the  defendant  or  defendanta  in 
such  action,  shall  have  consented,  by  a  inemo^ 
random  signed  by  him  or  them,  or  his  or  their 
attornev,  to  the  action  being  brought  in  out 
(rf  the  'said  superior  courts,  or  unless  soch 
action  be  for  any  tort,  and  the  >«//^  befi6re 
whom  the  saftne  ahall  lie  tried  shmil  cerii/y 
on  the  back  of  the  record  that  the  action  «vma 
fit  to  b«  brotigkt  in  such  Superior  Court. 

The  CourU  of  Re<qaeH  are  exchidad,  and  de- 
mauds  must  not  be  apUt. 

19.  That  from  and  after  the  commencement 
of  this  act,  no  action  shall  be  brought  or  pro- 
ceedings had  In  any  court  of  conscience,  or 
court  of  requests,  or  other  court  for  the  re- 
covery of  small  debts  within  the  limits  of  the 
jurisdiction  of  any  judge  In  ordinsry,  for  any 
matter  whereof  such  judge  has  jurisdiction. 

20.  That  it  shall  nut  be  lawful  to  split  oi' 
divide  any  cause  of  action  for  the  purpose  of 
bringing  the  same  wixhin  the  jurisdiction  of 
any  judge  in  ordinary;  and  in  ca^e  it  shall  ap^ 
pear  to  the  said  judge,  in  A»y  stjige  of  the  pro! 
ceediugs,  that  any  cause  of  action  has  been  sd 
split  or  divided,  he  shall  dismiss  the  actioti 
brought  thereupon  with  c6sts,  tmless  the  plain- 
tiff or  his  attorney  shall  sign  a  memotandumi 
to  be  filed  with  the  registrar  of  the  court, 
undertaking  to  accept  such  sum  of  moiiey  ai 
the  court  is  by  this  act  empowered  to  adjudge 
in  full  of  the  whole  of  his  demand  in  resocct  df 
the  cause  of  action  so  split  or  divided ;  and 
thereupon  the  plaintiff  shall,  upon  proving  his 
case,  recover  to  an  amount  not  exi^eeding  that 
which  the  court  is  by  this  act  empowered  to 
adjudge,  and  such  judgment  shall  be  a  full 
discharge  of  all  demands. 

The  mode  of  proceeding  is  thus  provided 
for;  but  it  will  be  found  that  many  oC  the 
proceedings  will  be  more  expensive  in  the 
Local  than  the  Superior  Courts. 

21.  That  every  action  to  be  brought  in  the 
court  of  any  judge  in  ordinary  shail  be  comr 
menced  by  a  demand  in  writ'mg,  in  which 
demand  the  plaintiff  shall  shortly,  and  accor- 
ding to  the  truth  of  the  case^  set  forth  his 
cause  of  action,  whether  for  debt  or  damages, 
and  shall  also  state  the  place  of  abode  of  himself 
and  of  his  attorney,  if  he  sue  by  one.>  and  the 
place  of  abode  of  the  defendant,  and  shall 
cause  one  copy  of  such  demand  to  he  filed 
with  the  registrar  of  the  stud  court,  three  weeks 
beforo  the  sittiuf^  of  the  court  at  which  the 

b  Is  this  in  any  respect  an  improvement  6A 
the  writ  of  sUmnions  ?    En. 
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came  is  to  be  tried,  asd  such  regtstrar  slwll 
paste  the  said  copy  in  a  book  to  be  l)y  him  kept 
for  that  purpose,  and  shall  set  duwn  in  such 
book  the  time  and  place  for  the  trial  of  the 
cause ;  and  a  copy  of  such  demand  shall  be 
serv^  upon  the  aefendant  by  a  messenger  of 
the  court  three  weeks  before  the  sitting  of  the 
.  court  at  which  the  cause  is  to  be  tried  ;  and  at 
the  foot  of  such  copy  a  notice  shall  be  giren  of 
the  time  and  place  at  which  the  plaintiff  intends 
to  try  the  cause,  and  that,  in  default  of  the 
defendant  appearing  by  himself,  or  his  counsel 
or  attorney,  and  answering  at  such  time  and 
place,  the  trial  will  proceed  in  his  absence: 
Prorided  always,  that  the  place  specified  in 
such  notice  as  the  place  of  trial,  shall  be  the 
proper  place  of  trial  according  to  the  provisi- 
ons of  this  act. 

22.  That  the  copy  of  the  plaintiff's  demand 
contsining  such  notice  as  aforesaid,  herein- 
before directed  to  be  served  on  the  defendant 
may  be  served  either  by  delivering  such  copy 
to  the  defendant,  or  by  delivering  such  copy 
to  the  wife  or  servant  of  the  defendant,  at  the 
defendant's  usual  place  of  abode,  provided  that 
the  purport  of  such  demand  and  notice  be  at 
the  time  of  such  service  explained  to  the 
defendant  or  other  person  to  whom  the  same 
may  be  delivered  as  aforesaid ;  and  in  case  the 
messenger  who  shall  be  employed  to  serve  the 
copy  of  such  demand  and  notice  shall  demand 
admittance  into  the  house  where  the  defendant 
usually  resides,  and  such  admittance  shall  be 
refused,  it  shall  be  lawful  for  him  to  put  such 
copy  into  the  house,  or  to  fix  such  copy  upon 
the  door  of  the  house,  and  the  same  shall  in 
such  case  be  deemed  to  be  good  service  upon 
the  defendant. 

23.  That  the  judge  in  ordinary  shall  not  per- 
mit any  cause  to  be  tried  before  him  until  it 
shall  be  proved  to  his  satisfaction  that  a  copy 
of  the  plaintiff's  demand,^  containing  such 
notice  as  aforesaid,  has  been  duly  servM  upon 
the  defendant,  according  to  the  provisions  of 
this  act,  unless  where  the  defendant  shall  have 
served  the  plaintiff  or  his  attorney  with  an 
answer  in  writing,  as  herein-after  mentioned, 
or  shall  by  himself  or  his  attorney  appear  at 
the  trial  for  the  purpose  of  defending  the  ac- 
tion, or  shall  before  the  trial  have  made  any  ap- 
plication  in  the  cause  to  the  judge  in  ordinary. 

24.  That  the  defendant,  if  he  shall  so  think 
fit,  may  serve  upon  the  plaintiff  or  his  attorney, 
within  eight  dfiys  after  the  service  of  the  plain- 
tiff's demand,  an  answer  in  writing,  setting 
forth  shortly,  and  according  to  the  truth  of 
the  case,  the  nature  of  his  defence ;  and  if  he 
shall  not  within  such  eight  days  so  serve  the 
plaintiff  or  his  attorney  with  such  answer,  he 
shall  only  be  allowed  at  the  trial,  by  way  of  de- 
fence, to  insist  upon  and  give  in  evidence 
matter  in  denial  of  the  cause  of  action,  but  not 
any  special  matter  which  confesses  and  avoids 
the  cause  of  action,  nor  any  matter  In  justifi- 
cation, unless  the  plaintiff  shall  consent  to  his 
80  doing ;  and  in  case  the  defendant  shall  at 
the  trial  apply  for  leave  to  make  such  special 
defence  as  aforesaid,  the  judge  in  ordinary 
may,  if  he  ahall  bo  think  fit,  postpone  the  trial. 


upon  the  defendant  paying  to  tlie  plaiatiff  the 
costs  of  the  day ;  and  in  case  the  said  jadge 
shall  p«)stpooe  the  trial,  the  defendant  may 
either  then  and  there,  oreiemu,  state  in  Court 
the  specml  ground  of  his  defence,  which  shall 
be  taken  down  in  writing  by  the  rcgiatrar  or 
his  clerk,  and  a  copy  thereof  furnished  %o  the 
plaintiff  or  his  attorney,  at  the  expence  of  the 
defendant,  or  the  defendant  may,  within  ci^eht 
days  after  such  postponement  of  the  Uial, 
serve  the  plaintiff  or  his  attorney  with  an  an- 
swer  in  writing,  containing  the  special  ground 
of  his  defence. 

25.  That  in  all  cases  of  actions  bronght  be- 
fore any  judge  in  ordinary,  other  than  and  ex- 
cept actions  for  assault,  or  assault  and  battery, 
or  for  slander,  libel,  false  imprisonment,  ma- 
licious prosecution,  malicious  arrest,  or  hold- 
ing to  bail,  or  for  maliciously  issuing  oot  a 
commission  or  fiat  in  bankruptcy,  or  for  se- 
duction, nr  criminal  conversation,  it  shall  be 
lawful  for  the  defendant,  after  being  served 
with  the  demand  of  the  plaintiff,  to  make  a 
tender  to  him  of  a  sum  by  way  of  satisfaction 
of  his  demand,  and  if  the  same  shall  be  refused 
by  the  said  plaintiff,  to  pay  the  same  into  Court 
to  the  registrar,  or  to  pay  into  Court  a  sum 
by  way  of  satisfaction  of  such  demand  without 
any  previous  lender  thereof  to  the  plaintiff, 
giving  notice  in  either  case  to  the  plaintiff  tir 
his  attorney  of  such  payment  into  court ;  and  if 
the  judgment  shall  be  entered  against  the  dc- 
fendant  for  no  more  than  the  sum  so  tendered 
and  paid  into  court,  or  so  paid  into  court  with- 
out any  previous  tender,  the  plaintiff  shall  pay 
to  the  defendant  the  costs  by  him  incurred 
after  the  tender  and  refusal,  or  after  the  notice 
of  such  payment  into  court  without  a  tender, 
as  the  case  may  be,  such  costs  to  be  taxed  and 
recovered  as  herein-after  directed,  and  shall 
take  the  money  paid  out  of  court,  but  shall  oe 
entitled  to  recover  his  costs  from  such  defen- 
dant incurred  up  to  the  time  of  such  tender  as 
aforesaid,  or  of  such  service  of  notice  of  pay- 
ment of  money  into  court,  as  the  cace  may  be ; 
Provided  always,  that  where  any  person  agiiitst 
whom^  any  action  shall  be  brought  for  any  thing 
done  in  pursuance  of  any  act  of  parliament, 
or  in  the  execution  of  his  oflBce,  or  otherwise, 
is  now  by  law  enabled  to  tender  amendu  or  pay 
money  into  court  in  any  case  not  meotione^l 
in  this  act,  nothing  herein  contained  shall  de- 
prive such  person  of  such  right,  power,  or 
privilege. 

26.  That  after  any  such  answer  as  aforesaid 
shall  have  been  served  on  or  furnished  to  the 
plaintiff,  the  trial  shall  proceed  upon  the  de- 
mand and  answer,  without  any  further  plead- 
ing  or  formal  joinder  of  issue. 

27.  Forms  to  be  followed  in  demands  and 
answers. 

28.  Power  to  enlarge  time  for  answering, 
and  for  postponing  trial. 

29.  That  m  all  actions  of  assumpsit,  cove- 
nant, and  debt,  whether  the  debt  be  on  spe- 
cialty or  on  simple  contract,  and  in  all  actions 
whatsoever  in  the  nature  of  actions  for  the  re« 
covety  of  debt,  and  in  all  actions  of  trespass  or 
trover  for  taking  goods  and  chattels^  bronghi 
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ing  tbe  subjecUinaiter  of  such  action,  and 
for  the  defeudaiit,  after  beinj?  served  with  snch 
demand,  tu  apply  to  the  said  judge  for  leave 
to  examine  the  pkintiff  upon  his  oath  touching 
the  same ;  but  before  auy  such  examination 
shall  take  place,  a  week's  notice  shall  he  given 
to  the  party  to  be  examined  or  to  his  atturney 
by  or  on  behalf  of  the  party  applpng  for  such 
examination ;  and  all  such  examinations  shall 
be  bad  before  the  judge  in  ordinary  at  his 
chambers,  in  the  presence  of  the  counsel  or 
attorneys  of  the  parties,  if  thejr  think  tit  to  at- 
tend, and  shall  be  taken  down  m  writing  by  the 
registrar  or  his  clerk,  and  signed  by  the  par- 
ties ;  and  both  parties,  in  case  both  are  to  be 
examined,  sbsU   be  examined    at   the  same 
meeting,  and  one  party  shall  not  be  at  liberty 
to  examine  the  other  party  without  being  sub- 
ject to  examination  himself ;  and  either  party 
may  by  himself,  or  by  his  counsel  or  attorney, 
examine  the  other  party ;  and  after  any  such 
examination  the  said  judge  may,  if  he  shall 
think  fit,  enlarge  the  time  for  the  next  step  of 
procedure;  and  if  either  party  shall  not  attend 
at  the  time  appointed  for  such  examination, 
the  other  party  may  apply  to  the  said  judge  to 
enlarge  the  time  for  examination  or  to  post- 
pone the  truil ;  and  the  said  judge  may  make 
such  order  thereupon  as  to  him  shall  seem 
meet ;  and  the  costs  incident  to  such  enlarge- 
ment or  postponement  as  aforesaid  shall  be  in 
the  discretion  of  the  said  judge .« 

30.  That  if  either  party  in  any  cause  shall, 
after  due  notice,  neglect  to  attend  at  the  time 
and  place  appointed  for  the  examination  of 
such  party  before  any  judge  in  ordinary,  and 
no  sufficient  excuse  be  made  for  such  non-at- 
tendance, it  shall  be  lawful  for  the  said  judge 
to  order  such  party  to  appear  at  such  time  and 
place  as  he  shall  think  fit  to  appoint,  and  in 
case  such  party  shall  not  oii*on  appearing  make 
a  sufficient  excuse,  or  in  case  he  shall  fail  to 
appear  in  pursuance  of  sucb  order,  to  fine  such 
party  In  any  sum  which  the  said  judge  shall 
think  fit  to  order,  and  to  cause  such  fine  to  be 
paid  over  to  the  opposite  party. 

31.  That  every  judge  in  ordinary  shall  hold 
his  sittings  for  each  of  the  dbtricts  within  his 
jurisdiction  at  the  times  and  places  to  be  ap- 
pointed aa  herein-before  mentioned  for  the 
trial  of  causes  therein,  and  shall  sit  from  day 
to  day  for  the  trial  of  such  causes  until  the 
expiration  of  the  time  appointed  for  the  hold- 
ing of  such  sittings,  tmless  the  whole  number 
of  causes  shall  be  sooner  disposed  of. 

Of  Trials  without  Jury, 

32.  That  if  the  amount  claimed  in  any  cause 
do  not  exceed  five  pounds,  or  if  both  parties 
in  any  cause  wherein  the  amount  claimed  ex- 
ceeds five  pounds,  shall  agree  between  tliera- 
selvea  not  to  try  their  cause  by  means  of  a 
jury,  but  only  by  (he  judge  in  ordinary,  and 

.  c  TJMsre  is  a  fine  field  here  for  harassing  and 
cxpenaive  proceedings.  En. 


said  judge  shall  himself  try  the  cause  without 
any  jury. 

33.  That  if  both  parties  in  any  cause  pcnd« 
ing  before  any  judge  in  ordinary  shall  agree  to 
a  statement  of  the  facts  in  the  cause,  it  sliall  be 
lawful  for  them  tu  take  the  judgment  of  the 
said  judge  upon  such  statement,  without  any 
trial,  subject  always  to  such  appeal  and  on  such 
terms  as  are  hereinafter  mentioned. 

34.  That  all  actions  (except  in  the  cases 
herein-before  la«t  mentioned)  whereof  any 
judge  in  ordinary  has  cognizance  by  virtue  of 
this  act  shall  be  tried  by  such  fudgc'and  a  jury 
of  six  persons,  accordiug  to  the  course  of  tlie 
law  of  the  realm,  except  in  so  far  as  it  is 
otherwise  provided  by  this  act. 

36.  Juror's  book. 

36.  Summoning  of  juries. 

37.  Ballot  and  challenge  of  jurors.  Jury  to 
consist  of  six.    Jury  de  circumitaniibut, 

38.  Fees  to  jurors. 

39.  Penalty  on  jurors  for  non-attendance. 

40.  Summons  of  witnesses.  Fine  for  non- 
attendance. 

4 1 .  Penalty  for  witnesses  or  parties  refusing 
to  be  examined. 

42.  Punishment  df  false  swearing.  Prose- 
cution for  perjury  by  direction  of  the  judge^ 
and  at  the  public  expence. 

43.  Quakers  to  affirm.  Power  to  judge  to 
administer,  oaths,  &c. 

As  to  Written  Documents  it  is  provi<ied, 

44.  That  if  either  partv  intend  to  give  in 
evidence  any  paper  or  writing,  he  shall  give 
notice  to  the  other  party  or  his  attorney,  four 
days  at  the  least  before  the  sittings  at' which 
such  action  is  to  be  tried ;  and  the  said  judge 
may  order  him  to  show  the  paper  or  wri- 
ting su  intended  to  be  given  in  evidence  to 
such  other  party  or  his  attorney,  at  such  last- 
mentioned  party's  expence ;  and  no  paper  or 
writing  shall  be  given  in  evidence  which  is  not 
specified  in  such  notice,  unless  proof  shall  be 
given  to  the  satisfaction  of  the  judge  that  it 
did  not  come  to  the  knowledge  ot  the  party,  or 
his  attorney  or  agent,  before  the  fourth  day 
previous  to  the  sittings  at  which  it  is  proposed 
to  be  given  in  evidence,  or  that  such  party 
had  not  the  means  of  proving  it  before  such 
fourth  day. 

Trials  in  Private. 

45.  That  if  any  action  shall  appear  to  be 
fit  to  be  tried  out  of  court,  in  respect  of 
its  involving  any  matter  of  account,  the 
judge  shall  and  may,  with  the  consent  of  both 
parties  or  their  counsel  or  attorneys,  proceed 
to  try  the  same  in  private,  at  such  place  as  he 
may  think  proper  to  appoint. 

46.  Proceeding  where  plaintiff  or  defendant 
does  not  appear  at  the  trial. 

47.  Where  defendant's  non-appearance  is 
owing  to  the  want  of  personal  service,  he  may 
move  for  new  trial. 

48.  Judgment,  costs,  and  execution. 
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49.  Dsfemlant  af^ainst  whom  a  judgment  has 
hcen  given  may  be  examined  on  uatb»  by  the 
judge,  as  to  bis  property.  Proceeiliiig  for  re- 
fusing to  attend  or  unswt^r  before  the  judge. 

50.  Judge  may  assign  such  defendunt'tf  pro* 
perty  to  registrar  for  payment  of  the  judgment 
debt. 

61.  Registrar  to  dispose  of  the  property  in 
discharge  of  plaintiff's  judgment,  and  to  pay 
over  the  surplus  (if  any)  to  defendont. 

52.  Property  assigned  to  registrar  to  vest  in 
his  successor.  Action  brought  l>y  registrar 
not  to  abate  by  his  death,  &c. 

53.  Judge  may  direct  tiie  sum  recovered  to 
be  paid  by  instalments. 

54.  Time  of  execution  and  stay  thereof  on 
notice  of  appeul. 

65.  Jppeal.—Thvit  if  either  party  shall  be 
dissatisfied  with  the  determination  or  direc- 
tion of  the  said  judge  in  point  of  law,  or  upon 
the  admission  or  rejection  of  any  evidence, 
sttch  party  may  appeal  from  the  same  to  any 
of  the  Superior  Courts  of  common  law  at 
Westminster,  two  or  more  of  the  puisne  judges 
whereof  shall  sit  out  of  term  as  a  court  of  ap- 
peal for  that  purpose ;  provided  that  such 
party  shall,  within  ten  days  after  such  deter- 
mination or  direction;  give  notice  of  such  ap- 
peal to  the  other  party  or  his  attorney,  and  also 
give  security  for  the  costaiof  the  appeal  what- 
ever be  the  event,  and  for  the  amount  of  the 
judgment  if  he  be  the  defendant  and  the  ap- 
peal be  dismissed  i  provided  nevertheless  that 
such  security,  so  far  as  regards  the  amount  of 
the  judgment,  shall  not  he  required  in  any  case 
where  the  judge  in  ordinary  shall  have  ordered 
the  party  appealing  to  pay  the  amount  of  such 
judgment  into  the  hands  of  the  registrar,  and 
the  same  shall  have  been  paid  accordingly; 
and  the  said  Court  of  Appeal  may  cither  order 
a  new  trial  on  such  terms  as  it  thinks  fit,  or 
may  order  judgment  to  he  entered  for  either 

a,  as  (he  case  may  be»  and  such  order  shall 
lal. 
56.  Form  of  appeal. 
67.  No  writ  of  error,  Ac. 

55.  Rules  of  practice  may  be  framed  by  the 
judges  of  Westminster  hall  for  the  regulation 
of  the  courts  of  judges  in  ordinary.  Copy  of 
such  rules  to  be  laid  before  parliament. 

The  following  are  the  very  singular  provi- 
aions  concerning  a  proposed 

Court  of  Recokcilbment  ! 

69.  That  it  sbail  be  lawfol  for  any  person 
who  halh  or  shall  have  any  claim  or  deonind 
against  any  other  person  either  at  law  or  in 
equity,  in  respect  of  any  debt,  or  matter  in  the 
nature  of  debt,  to  cite  the  person  against  whom 
he  has  or  shall  have  such  claim  or  demand  to 
appear  before  the  judge  in  ordinary  having  ju- 
nsdiction  where  such  person  being  the  adverse 
party  reudes,  to  have  the  matter  in  diapute  or 
which  may  come  into  dispute  between  them 
heard  and  advised  upon  by  the  said  judge, 
whiiih  hearing  and  advice  shall  be  called  pro- 
ceeding for  reconcilement}  and  such  judge 


shall  appoint  thethnes  when  and  tlie  places' 
where  he  may  please  to  sit  and  bold  his  <ronn 
of  reconcilement,  provided  that  such  court  of 
reconcilement  shall  be  holden  at  a  convenieat 
time  during  or  after  the  ordinary  sittiogs  of 
the  said  judge  in  each  place  tvithin  bis  Jarts- 
diction,  notice  being  previously  given  thereof 
in  some  newspaper  circulating  within  his 
jurisdiction. 

GO.  That  the  }>ariy  citing  shall  first  obtain 
leave  from  the  said  judge  to  come  before  bicit 
Ht  the  time  and  p'lace  to  be  named  in  the  cita- 
tion, and  shall  serve  the  citation  on  the  other 
party  two  weeks  at  least  before  the  said  time 
of  appearance  I  and  the  citation  eball  state 
shfirtly  the  matter  of  the  claim  or  demand 
which  the  person  citing  haih  against  the  other 
party,  with  the  time  and  place  whereat  the 
judge  in  ordinary  is  to  sit  and  hear  and  advise 
in  the  matter. 

61 .  That  the  party  so  cited  shall,  at  his  own 
election,  appear  or  not  before  the  said  judge, 
but  he  shall,  within  one  week  after  being  so 
cited,  serve  the  partv  citing  with  a  no* ice,  in 
which  notice  he  shall  state  whether  he  intends 
to  appear  or  not ;  and  snch  notice,  with  the 
proof  of  service  of  citation,  may  be  given  in 
evidence  against  the  p^rty  cited  in  any  satt  at 
law  or  in  equity  which  may  be  brought  by  the 
P'lrty  citing,  for  the  purpose  of  prof  ing  tfant 
the  party  cited  refused  to  appear  before  the 
judge  in  ordinary  in  a  court  of  reconcilement. 

62«  Costs  of  nonappearance  and  falling  to 
give  notice. 

63.  That  when  the  parties  appear  befsre  the 
judge  in  ordinary,  he  shall  hear  them  state  the 
matters  of  their  resixctive  claims  or  demands, 
and  defences  or  answers,  in  the  presence  of 
each  other,  and  shall  give  them  his  opinion 
and  advice  thereupon  $  and  it  shall  1)6  in  their 
option  to  follow  and  abide  by  tlits  advice  or 
not,  as  tliey  shall  think  fit «  and  la  case  they 
shall  agree  to  abide  by  snch  advice,  the  sub« 
btance  thereof  shall  be  reduced  into  writing 
by  a  memorandum,  which  shall  be  signed  by 
the  parties,  and  entered  in  a  book  of  the  regis* 
trar,  to  be  called  "  the  recondlement  lK>ok  ;*' 
and  such  memorandaro  shall  be  final  and  bind- 
ing on  the  said  parties,  and  shall  have  the  effect 
of  a  covenant  under  seal  in  all  courts  whatt 
ever,  and  an  examined  copy  thereof  may  be 
given  in  evidence;  and  the  party  to  whom 
any  sum  of  money  is  by  such  memorAadum 
agreed  to  be  paid  shall  have  execution,  as  in 
the  case  of  a  judgment  in  an  action  before  the 
judge  in  ordinary,  for  such  sum  against  the 
party  agreeing  to  pay,  and  not  paying  it  at  the 
time  agreed  uponlu  such  memorandum  •  but 
if  a  party  shall  have  agreed  to  do  any  other 
thing,  and  shall  fail  to  do  it,  the  other  party 
shall  not  have  execution,  but  shall  and  m  >y 
sue  upon  such  memorandum  of  agreement, 
and  for  breach  of  it,  as  upon  a  covenant  under 
seal,  and  for  breach  of  such  covenant :  Pro. 
vided  always,  that  it  shall  be  lawful  fur  the 
judge  in  ordinary  before  whom  the  partiea 
shall  have  appeared,  after  he  shall  have  heard, 
and  advised  upon  the  matter  by  them  stated, 
to  adjourn^  if  be  think  fit,  the  further  considc- 
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ration  thereof  (o  the  next  aittiQ.i^  of  the  cottrt 
of  recotieiWmeiit,  at  wliich  sitting  the  8»i<rpar^ 
ties  shall  declare  whether  or  not  they  are 
minded  to  abide  by  bis  advice. 

64.  That  when  any  parties  shall  have  been 
heard  in  any  matter  before  any  judge  in  ordi- 
Dsry,  sitting  in  a  court  of  recimcilement,  and 
either  of  the  said  parties  ahail  sue  the  other 
upoo  the  same  matter  before  the  said  judge 
by  way  of  actir»o,  such  party  shall  annex  to 
his  statement  a  notice,  to  be  filed  with  the  re- 
gistrar along  with  the  said  statement,  that  the 
cause  of  action  is  some  matter  already  heard 
before  the  said  judge;  and  if  the  fMurty  suing 
shall  omit  to  annex  such  notice,  the  party  sued 
may  annex  it  to  his  answer;  and  the  registrHr, 
upon  suoh  notice  being  so  annexed  by  either 
party,  sMl  make  out  a  certifioate  of  the  mat- 
ter thereof,  whereupon  the  proceediugs  be- 
fore the  said  judge  thall  cease,  and  the  matter 
of  the  said  suit  shall  and  may  be  carried  be- 
fore a  judge  in  ordinary  of  some  adjoining 
county,  notwithstanding  that  the  party  sued 
shall  not  reside  therein,  any  thing  in  this  act 
to  the  contrary  thereof  in  anywise  notwith- 
standing j(  and  the  costf  incurred  by  begin- 
ning the  proceedings  before  the  (irst- mentioned 
jud^e  in  ordinary  shall  be  costs  in  the  cause. 

65.  Proeeedhags  not  «►  be  liable  to  stamp 
duty. 

The  bill  next  directs  the  judge  in  ordinary 
to  assist  in  administering  the 

BANKRUPT  LAWS. 

66.  That  it  shall  be  lawful  for  the  Lord 
Chaocelfor,  and  also  for  the  Master  of  the 
Rolls,  each  of  the  Vic«  Cbancellura,  and  each 
of  the  mastera  of  the  Court  of  Chaocerv  act- 
ing under  any  appointment  by  the  Lord  Chan- 
cellor to  be'  given  for  that  purpose,  as  and 
when  each  of  them  shaU  4ee  iit,  to  itwueany 
fiat  in  bankruptcy,  to  be  prosecuted  elsewhere 
than  in  the  Court  of  Bankruptcy,  to  any  one  or 
more  judxe  orjudg««  in  ordinary,  either  toge- 
tiier  with  or  without  any  one  or  more  registrar 
or  registrars  to  be  appointed  uiulor  this  act;  and 
that  any  one  of  the  hidges  or  registrars  so  to 
he  uanied  in  any  such  fiat  sliall  have,  perform, 
and  execute  all  the  powers,  duties^  and  authc^ 
rities  now  vested  in  one  or  more  commis- 
sioners of  bankrupts  acting  under  any  fiat  now 
dhrecteU  to  the  aald  Court  of  Bankruptcy  or 
iu  any  sub-division  court  of  8,uch  couuaU- 
siooers. 

67.  Tliat  it  Shalt  be  lawful  for  the  said  Lord 
Chancellor,  A4aster  of  the  RolK  each  of  the 
Vice  Chancellors,  and  each  of  the  Masters  of 
the  Court  of  Chancery  acting  as  aforesaid,  if 
they  shall  reepectively  think  fit,  to  insert  in 
any  such  fiat  as  aforesaid,  in  aildition  to  the 
name  or  pamea  of  such  judge  or  judges,  re- 
gistrar or  registrars,  the  name  or  names  of 
some  one  or  more  barrister  or  barristers,  so- 
licitor or  solicitors,  xesiding  at  ot  near  ilse 
place  where  such  fiat  is  to  be  prosecuted,  any 
one  of  whom,  in  the  event  of  the  death,  sick- 
ness, or  absence  of  ihe  judge  or  judges,  re- 
gistrar or  regialrtNFs*  aamed.  in  Bui;h  liat^  shaN 


have,  perform,  and  execute  all  the  iKiwerSr 
duties,  and  authorities,  as  a  commissioner  of 
bankrupt  under  such  fiat,  which  by  virtue  of 
this  act  shall  lie  then  vested  in  the  judge  op 
judges,  or  registrar  or  registrars,  named  in 
such  fiat,  until  in  the  case  of  death  a  new  fiat 
shall  be  issued,  or  until  in  the  case  of  sickness 
or  abaence  the  juilge  or  judges,  registrar  or 
registrars,  so  named  in  such  fiat  aa  aforesaid, 
shall  recover  or  return  :  Provided  always,  that 
no  such  commissioner  shall  he  capable  of  act- 
ing in  the  execution  of  any  of  the  powers  and 
authorities  given  by  this  act  until  be  sliall 
have  taken  the  oath  by  law  required  to  lie 
taken  by  commissioners  of  bankrupt  in  the 
presence  of  one  of  his  Majesty's  justices  of 
the  peace,  which  oath  such  justice  is  hereby 
empowerad  and  required  to  admiuister. 
o8.  Fccsofcominissiouers. 

69.  Power  to  judge  in  ordiaary  to  enlarge 
time  for  bunkrupi**  surrender.  Power  to  ad- 
journ  uieetings. 

70.  Power  to  appoint  official  assignees  io 
country  bankruptcies. 

7 1 .  Estate  to  vest  in  official  assignee  jointly 
with  the  other  assignees. 

72.  Payments  in  lieu  of  preheat  feea  to  be 
made  by  official  assigne^a  to  the  registrar  of 
the  itt^ge  in  ordinary,  and  C4rrieil  to  a  per* 
ticular  fund. 

73.  Party  committed  by  country  commissioner 
may  move  the  Court  of  Beview  on  a  certified 
copy  of  tiie  warrant  of  coutmitmeut. 
•   74.  Appeal  from  Court  of  Review  In  anch 
case. 

7fi.  Not  to  deprive  party  of  habeaa  corpus. 

The  ne«t  branch  of  tlie  bill  relates  to  the 
proposed  deapatcli  of 


sqtJiTY  avaiMiss. 

76.  That  it  shall  and  may  be  lawful  for  the 
Lord  Chancellor,  Master  of  the  Rolls,  and 
Vice  Chancellors,  in  any  cause  or  matter  (vhicfi 
shall  be  brought  before  them  reapectivelyi^ 
when  it  tthall  appear  that  any  accounts  or  iu* 
quiries  that  may  require  to  lie  lakeii  or  m»de 
in  any  such  cause  or  matter  may  be  more 
effectually  taken  or  m^de  by  means  of  a  vfrd 
tioc€  exaiuinaiton  of  witnesses  or  parties  iu  the 
country,  to  direct  that  such  inquiries  or  ac* 
counts,  or  any  portion  thereof,  shaU  be  taken 
or  made  by  one  of  the  said  judges  in  ordinttry; 
and  to  give  such  directi«Mia  as  to  the  time  and 
mode  of  taking  the  same  as  shall  be  deemed 
expedient. 

77*  Thatin  ease  any  of  the  parties  who  are  au* 
thorised  Io  attend  befi»re  any  master  in  ordinary 
of  the  High  C-ourt  of  Chaacrry,  on  the  taking  or 
prosecuting  anyacconntsortDquiriesnow  pend^ 
mg  or  which  shall  lie  hereafter  pending  liefore 
aay  sneb  master,  shall  desire  that  any  of  such 
inquiries  or  any  of  such  accounts  sha^l  betaken 
by  one  of  the  said  judges  in  onKnary,  and  such 
■laster  sha&l  certify  t»  the  judge  by  whom-  sueft 
inquiries  or  accounts  were  directed  to  be  made 
or  taken  that  the  saoae  can  lie  more  effectually 
taken  or  made  by  meam  of  a  efrtf  voce  exami- 
naliiott  of  witnesses  or  panics  in  the  country. 
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Bnd  that  it  will  be  for  the  benefit  of  the  parties 
interested  that  the  same  should  be  taken  or 
prosecuted  before  one  of  the  said  judges  in 
ordinaiy»  it  shall  and  may  be  lawful  for  such 
judge  of  the  High  Court  of  Chancery,  on  mo- 
tion or  petition  on  notice,  if  he  shall  tee  tit,  to 
refer  such  incjuiries  or  accounts,  or  any  of  them 
or  any  portion  thereof,  to  one  of  the  said 
judges  in  ordinary,  and  to  give  such  directions 
as  to  the  time  or  mode  of  prosecuting  such  in- 
quiries or  taking  such  accounts  as  shall  be 
deemed  expedient. 

78.  No  appeal  on  the  ground  of  accounts  or 
inquiries  having  been  sent  to  judges  in  ordi- 
nary. 

79.  Same  rules  of  proceeding  to  be  obsenred 
as  in  master's  office. 

80.  Power  for  judges  in  ordinary  to  examine 
witnesses  and  parties  rirtf  voce  on  inquiries 
directed  to  them. 

81.  Attendance  of  witneasesi 

82.  Report  and  Evidence  to  be  filed, — ^That 
the  evidence  and  examinstions  to  be  taken  on 
such  vivd  voce  examination  shall  be  accurately 
taken  down  by  such  judge  in  ordinarv  ;  and 
that  the  evidence  and  examinations  taken  be- 
fore any  such  judge  in  ordinary,  whether  taken 
frivd  voce  or  on  interrogatories,  and  the  affida- 
vits, if  anj^,  carried  in  before  him,  shall  be  filed 
or  deposited,  together  with  the  report  of  such 
judge  in  ordinary,  in  the  proper  office  for 
filing  reports  in  the  court  in  which  the  cause 
or  matter  on  which  such  reference  shall  have 
been  made  is  pending,  to  be  produced  from 
time  to  time  as  the  court  shall  direct. 

83.  Copff  of  anp  part  of  report  SfC.  may  he 
taken.'^'tlM  no  person  shall  be  compelled  or 
required  to  take  any  copy  of  any  such  report, 
or  of  the  depositions,  or  evidence  or  evidences, 
or  affidavits  filed  therewith ;  and  that  any  per- 
son shall  be  at  liberty  to  iuspect  the  same,  and 
to  take  a  copy  of  any  part  of  any  auch  report, 
depositions,  evidence,  or  affidavits  that  he  may 
require. 

84.  Copies  of  any  parts  of  proceedings  may 
be  taken. 

86.  Objections  and  exceptions  may  be  taken 
to  reports  of  judges  in  ordmary,  unless  special 
directions  given  on  the  subject. 

86.  Directions  of  the  court  to  be  taken  on 
report  when  confirmed. 

87.  Power  for  judgea  in  ordinary  to  ad- 
minister oaths. 

88,^  Power  to  take  pleas,  answers,  and 
examinations. 

89.  Judges  in  ordinary  constituted  exa- 
miners of  witnesses  in  the  country. 

90.  All  witnessts  may  be  examined  before 
judges  in  ordinary  who  might  be  examined  be- 
fore examiners  or  commissioners. 

91.  Examination  of  witnesses. 

92.  Judge  may  call  on  parties  to  be  presenl 
at  examination. 

9'd,  Lord  Chancellor  to  make  orders  as  to 
sending  up  depositions,  answers,  &c.  from  the 
country. 

94.  Attendance  of  witnesses  enforced. 
.    95.  Power  for  Lord  Chancellor  to   make 
general  orders  as  to  mode  of  examining  wit- 
nesses, &c. 


96.  Lord  Chancellor  to  issue  rulea  of  prac- 
tice. 

97.  Schedule  of  fees  to  be  received  on  ac- 
count of  equity  business  done  by  judgea  in 
ordinary. 

98.  Limitation  of  actions  against  persona 
for  any  thing  done  under  this  act. 


It  is  scarcely  necessary  at  present  to  re- 
trace the  ground  regarding  this  Bill  over 
which  we  went  on  the  former  occasion.  It 
will  be  sufficient  to  remind  our  readers  of 
the  principal  points. 

1.  Local  Courts  are  rendered  unnecessary 
by  the  facility  of  communicating  with  th'e  me- 
tropolis. 

2.  Legal  proceedings  are  better  conducied 
in  London  than  the  country. 

3.  The  costs  in  actions  under  twenty  pounds 
are  reduced  as  low  as  possible. 

4.  It  is  cheaper  to  try  a  cause  in  London 
than  in  the  country. 

5.  There  is  danger  that  the  reatdent  local 
judge  will  not  be  impartial,  or  not  believed 
to  be  80. 

6.  It  is  not  probable  that  sufficiently  com- 
petent judges  will  be  induced  to  accept  the 
office. 

7.  There  will  be  a  want  of  uniformity  in  the 
decisions  both  on  law  and  practice. 

8.  There  will  be  an  enormous  increase  of 
petty  litigation. 

9.  An  inferior  class  of  attorneys  will  resort 
to  these  courts. 

10.  The  expense  of  new  courts^  judges^ 
officers,  travelling,  &c.  will  far  outweigh  any 
incidental  advantage  of  the  change. 

The  costs  of  a  writ,  where  the  debt  does 
not  exceed  20/.,  is  as  small  as  could  be  allowed 
to  the  practitioners  in  the  proposed  courts, 
except  that  the  disbursements  in  the  Sope- 
Conrts  are  larger.  Let  the  fees  out  of  poc- 
ket be  reduced,  and  the  business  may  then 
be  conducted  in  London  as  cheap  as  in  the 
country.  Formerly,  on  usuing  a  bill  of  Mid- 
dlesex, the  attorney  paid  only  Qd.  in  term,  and 
lOflf.  in  vacation ;  and  3«.  \d,  on  a  loHuu,  or 
2#.  9</.  on  a  capias.  The  writ  of  summons 
costs  5#.  It  may  not  be  recollected  by  all 
our  readers  th^t  the  attorney  charges  only 
12«.  6</.  for  the  writ,  and  that  his  profit  is 
scarcely  T$.  The  machinery  of  the  Superior 
Courts   is    competent  to  work  small  debu 
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u  welt  as  larfre,  and  there  is  no  necessity  to 
create  new  judges,  registrars,  and  other  officers 
all  over  the  coaotry. 

The  great  point  to  be  gained  is.  that  if 
there  muH  be  a  bill,  that  St  should  not  abolish 
the  concurreni  jurisdhiion  of  the  Superior 
Courts.  Where  the  plaintiff  does  not  reside 
in  the  same  district  as  the  defendant,  the 
17th  section  enables  him  to  bring  his  ac- 
tion either  in  the  Local  Court  of  the  defen- 
dant's residence  or  m  anp  of  the  Superior 
Coyrts  ef  Commen  Law.  Why  should  not 
this  right  be  extended  to  all  cases?  The 
creditor  may  be  safely  left  to  make  his  own 
choice :  he  will  not  sue  in  a  dear  court  un- 
less he  has  reason  to  be  dissatisfied  with  the 
cheap  one.  We  are  not  aware  that  the  mer- 
chants and  traders  are  now  dissatisfied  with 
the  Common  Law  Courts;  but  if  they  are, 
they  may  be  left  to  consult  their  own  interests 
as  to  the  courts  to  which  they  think  proper  to 
resort. 


SUBSTITUTE  FOR  LOCAL  COURTS. 

Amongst  the  conflicting  struggles  and 
efforts  which  are  now  mtJcing  to  expedite 
legal  proceedings  and  diminish  their  ex- 
pense, we  mnst  not  lose  sight  of  the  main 
object  to  be  attained  in  the  vast  majority 
of  actions— namely,  the  recovery  of  debts 
to  which  there  is  no  real  defence.  Where 
there  are  disputed  facts  to  be  tried,  or  a 
question  of  law  to  be  settled,  we  pre- 
sume no  one  is  desirous  of  abolishing  those 
Courts  which,  by  experience,  have  been 
found  to  be  the  most  satisfactory. 

The  first  point  to  be  ascertained  is,  whe- 
ther there  is  any  real  defence :  if  there  be, 
the  party  has  a  right  to  be  heard  before  a 
competent  tribunal.  If  there  is  no  defence, 
the  plaintiff  should  have  justice  tempered 
with  mercy  :  the  defendant  should  be  al- 
lowed reasonable  time,  and  neither  party 
be  put  to  much  expense.  It  was  well  ob- 
served by  Lord  Abinger  (then  Sir  James 
Scarlett)  in  his  lettar  to  the  Common  Law 
Commissioners,  that 

''  Daily  experience  proves  that  the  time 
which  the  defendant  really  requires  to  pre- 
pare an  honest  defence,  will  be  anxiously 
sought  by  the  distressed  debtor,  who  has 
no  defence,  to  put  off  the  day  of  payment : 
for  this  purpose  he  avails  himself  of  every 
expedient  which  the  practice  of  the  court 
allows  to  obtain  delay.  Unhappily  he  at- 
tains his  object  at  present,  very  often  by  a 


sacrifice'  of  his  own  means,  as  well  as  those 
which  the  humanity  of  his  friends  will 
supply,  in  many  cases  sufficient  to  have 
paia  the  original  demand ;  nor  is  this  the 
only  grievance,  the  expences  of  the  plaintiff 
are  in  the  mean  time  increasing  in  the  same 
ratio,  till  at  last  he  finds  he  has  incurred  as 
much  expence  as  his  original  demand,  in 
many  cases  a  great  deal  more,  to  make  his 
debtor  insolvent." 

We  believe  that  a  multituds  of  debts  are 
lost  without  any  attempt  to  recover  them, 
in  consequence  of  the  apprehension  of 
heavy  costs.  This  occasions  the  clamour 
for  Local  Courts  ;  but  the  clamourers  mis- 
take their  wants :  they  require  a  means  of 
recovering  cheaply,  and  without  risk  of 
adding  much  to  their  loss,  undisputed 
debts,  which  need  no  judicial  inquiry  or 
proof.  The  returns  to  Parliament  shew 
that  nineteen  out  of  twenty  actions  in  the 
Superior  Courts  are  for  debts  of  this  kind. 
Now  a  trial  before  a  jury,  whether  of  twelve 
men  or  six,  is  a  cumbersome  and  costly  ap- 
paratus to  get  in  such  debts,  and  the  great 
object  therefore  is  to  prevent  defendants 
pleading  in  these  cases  by  giving  them  mo- 
tives to  refrain  from  it,  and  if  a  plan  could 
be  found  to  effect  this,  the  popular  cry  for 
Local  Courts  would  be  no  longer  heard, 
particularly  now  that  issues  of  snmll  amount 
can  be  sent  to  the  sheriff  to  determine,  and* 
that  new  rules  of  pleading  have  reduced  the 
expenses  of  bond  fide  litigation  to  the  low- 
est point  consistent  with  sotmd  judicial  in- 
vestigation. 

The  following  scheme,  which  we  have 
received  from  an  intelligent  practitioner, 
has  for  its  object  the  prevention  of  this 
groundless  and  vexatious  resistance  to  ac- 
tions for  undisputed  debts,  by  compelling 
a  debtor  in  the  first  instance  to  consider 
the  claim  made  on  him  and  his  own  cir- 
cumstances—by taking  away  all  necessity 
and  excuse  for  a  groundless  plea— by  mak- 
ing such  a  plea  more  clearly  and  tangibly  a 
breach  of  moral  duty  -  by  giving  the  honest 
debtor  an  opportunity  to  render  his  means 
available — by  punishing  the  man  who  in- 
excusably shall  have  defended  a  just  action, 
and  wilfully  increased  his  crecutor's  loss, 
and  by  these  means  affording  to  the  cre- 
ditor a  guarantee  in  suing  for  his  debts, 
and  to  the  debtor  a  protection  against  an 
oppressive  creditor  or  attorney. 

If  it  woutd  accomplish  these  ends,  there 
would  be  no  occasion  to  invade  the  juris- 
diction of  the  Superior  Courts,  and  the 
purposes  of  the  Local  Courts  would  be 
answered  by  it :  it  is  extremely  simple,  and 
would  not  cause  confusion  in  practice— it 
I  makes  no  new  offices,  and  requires  no  corn- 
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pensatioti— it  extends  to  debts  of  every 
amount,  and,  though  it  might  reduce  the 
common  law  profits  of  attorneys  (a  consi- 
deration not  to  be  disregarded  b^  the  pub- 
lic, who  are  deeply  interested  in  the  re- 
spectability of  the  profession),  it  would 
place  those  profits  on  a  wholesome  footing; 
and,  if  it  rendered  the  Jjocal  Courts  unne- 
cessary, would  save  the  profession  from  the 
brood  of  pettifoggers  which  that  system 
would  bring  into  existence. 

Some  will  object  to  the  j^lan  of  giving 
the  debtor,  upon  his  confessing  the  debt,  a 
month's  time  for  payment ;  but  be  it  ob- 
served that  a  judgment  cannot  now  be  ob- 
tained sooner ;  and  the  quick  succession  of 
declaration,  plea»  issue,  and  notice  of  trial, 
to  which  a  debtor,  wishing  for  time,  must 
now  submit,  frequently  disables  him  from 
paying  any  thing :  and  if  it  be  said  that 
the  fear  of  these  expences  will  make  a 
debtor  pay  more  promptly,  the  answer  is, 
that  where  there  is  abifity  to  save  expence, 
the  debt  would  be  safe  at  the  end  of  the 
month,  whilst  in  the  case  of  a  man  without 
present  means,  the  advantage  both  to  debtor 
and  creditor,  of  arresting  the  course  of  the 
costs,  is  too  obvious  to  enlarge  upon. 

The  plan  does  not  disturb  the  present 
practice  where  the  debt  is  in  dispute ;  ac- 
,  tions  for  debt  are,  at  their  commencement, 
subjected  to  a  test,  which  sifts  the  defend- 
able  from  the  defenceless  ones,  provides 
for  the  latter  by  economising  their  expence, 
and  lets  the  former  pass  through  to  proceed 
as  heretofore. 

With  regard  to  the  punishment  for  vex- 
atiously  pleading:  the  insolvent  court  at 
the  present  time  imprisons  for  this  offence, 
but  so  many  innocent  men  are  forced  to 
plead,  that  it  is  not  considered  a  moral  de- 
linquency, and  under  the  existing  practice 
it  is  difficult  to  find  out  where  the  crimen 
begins.  Under  the  bankrupt  law  there  b 
no  punishment  for  wilful  pleas,  and  there- 
fore bankrupts  escape.  The  present  scheme 
clearly  defines  the  offence  in  question,  and 
proposes  a  punishment  as  the  condition  of 
receiving  relief  by  insolvency  or  bankruptcy 
from  the  pressure  of  debts.  This  punish- 
ment may  be  modified  according  to  the 
laws  hereafter  to  give  that  relief. 

The  following  is  the  sketch  of  the  bill 
for  facilitating  the  recovery  of  debts  in  the 
mamier  proposed : — 

1.  That  every  writ  of  summons  issuing  from 
the  Courts  of  law  at  Westminster,  as  the  com- 
mencement of  any  action  for  the  recovery  of 
any  debt,  shall  be  in  the  form  marked  No.  1, 
in  the  schedule  to  this  act,  having  the  notice  or 
warning  in  the  fofin  specified  thereto  snb- 


joinrd,  and  on  ihe  iervice  o/iUch  writ,  the  ttf 
JendfiNi  ikntt  ilkewise  be  ietwed  w\th  a  ditmled 
puriicvlir  n/the  demandm 

2.  That  within  ten  days  (t/ier  iervice  of  such 
writ  of  summons  and  particular  of  demand,  or 
within  t\ff\\i  days  from  the  service  of  the  de- 
mand of  appearance,  inclusive  of  the  days  of 
service,  the  dtftrndant  $hnll,  if  he  purpose  to 
defend  ^MQh  action,  enter  an  appearance  to  such 
writ  of  suromona  with  the  proper  ofiicer  for  re- 
eeiv  ng  the  appearance  thereon ;  and  at  the 
tame  time  shall /f/^  with  such  officer  a  declara^ 
(ion,  sifted  by  nim  the  said  defendanr,  that  he 
Mieves  that  CehatA  g0ud  ground  of  defence  to 
the  action  on  the  merits,  whict;  decliiration 
shall  be  styled,  "An  Averment  of  Merits,'*  in 
the  form  No.  3,  of  the  schedule  to  this  art ; 
and  the  fij(nature  of  the  defendant  to  such  de- 
claration or  averment  shall  be  witn^'ssed  by  an 
attoruey  of  one  of  the  <  'ourt*  of  Westminster, 
and  an  aflid  avit  of  ^ni-h  signature  and  attesta- 
tion shall  be  fded  with  such  averment. 

3.  That  where  it  shall  be  made  to  appear  to 
one  of  the  jiulges  of  the  Courts  of  Westminster 
to  be  necessary  or  reationable  that  such  aver- 
ment of  merits  should  be  signed  by  the  aUor- 
ney  of  the  defendant  for  and  on  his  behalf, 
then  such  judge  shall  so  order;  and  the  ever, 
ment  so  signed  (the  signature  thereto-  being 
verifi«'d  by  affidavit)  shul  be  sufficient  for  f  U 
the  purposes  of  this  act;  and  so  likewise  if  the 
plaintiA's  attorney  or  agent  shall  consent  to 
the  defendant's  att(»mey  signing  such  aver- 
ment for  and  on  behalf  of  the  defindant^  the*. 
upon  the  plaintllf*8  attorney  or  agent  signiag 
his  consent  under  the  averment,  the  avennent 
so  signed  (the  signatures  thereto  being  verified 
by  affidavit)  sit  all  be  sufficient  for  all  the  pur* 
poses  of  tliis  act. 

4.  That  (^within  the  time  allowed,  au  mp* 
pettrance  and  avernnent  of  merits  he  motJSied, 
the  pltitntiff  ghaU  eatue  to  be  served  upon  the 
df/endnnt,.  either  personally,  or  Iw  lp»viag  the 
same  at  lais  usual  residence,  or  last  place  of 
abodc^  a  demand  of  appearance  and  averment, 
requiring  such  appearance  and  averment  to  be 
entered  tcithin  eight  days  from  the  service 
thereof,  which  demand  shall  be  in  the  form 
marked  No.  2,  in  the  schedule  to  this  act. 

5.  Tba(  if  an  appearance  and  averment  be 
not  entered  pursuant  to  such  demand  thereof 
as  aforesaid^  the  defendant  shall  be  deemed  to 
have  corf essed  the  debt,  and  the  plaintiff*  shall 
i)e  at  lil>erty  to  enter  the  proceedings  on  a  rUt 
of  the  Courts  in  the  form  No,  (i  of  the  schr^ 
dule  to  this  Act.,  and  to  tax  the  costs  of  the 
action,  and  the  officer  with  whom  sueh  appear- 
ance and  averment  sfiduld,  according  to  this 
act  have  been  filed ^  upon  affidavit  of  the  per- 
sonal service  of  the  writ  of  summons  and  par- 
ticulars of  demand,  and  of  the  due  service  of 
the  demand  of  appearance  (with  the  writ  of 
summons,  a  copy  of  the  nartkularsof  demand, 
and  a  copy  of  the  demand  of  appearance  thrreio 
annexed;,  bein:;  filed  with  bim,  isA«r/l  if^frcA 
services  shall  appear  to  him  to  have  been  regUm 
larty  made,  and  such  costs  duly  taxed,  certify 
on  such  roll  that  execu^n  map  issue  for  such 
debt  and  costs,  and  t\xtpiainiijf  may  them  carry 
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tuck  rdi  io  the  iigner  f^  ih§  wriis  Qf  eJtecu* 
cation  0/  the  proper  court ^  veho  thall  thereupon 
ngn  the  writ  of  execution^  keeping- the  taid  nM^ 
and  if  required  by  the  plaiDtiff,  or  hi«  attorney, 
receiviu|^  also  a  ininate  or  praecipe  for  docket* 
log  thereof;  aad  the  said  6i/(iier  of  the  writs 
of  execution  shall,  from  time  to  time,  deliver 
orer  the  rolls,  amt  the  minutes  or  prsscipen  of 
docket,  to  the  clerk  of  the  iudgments  of  the 
court,  who  shall  forthwith  docket  the  judg- 
ments. 

6.  That  in  case  it  shall  be  made  to  appear  by 
affidavit  to  the  satisfaction  of  the  court  out  of 
which  the  aforesaid  writ  of  summons  issued,  or 
if  in  vacation,  of  any  judge  of  either  of  tlie  said 
courts  that  any  defendant  has  not  been  person- 
ally served  with  any  such  writ  of  summons  as 
hereinbefore  mentioned,  and  has  not  according 
to  the  exigency  thereof  appeared  to  the  action, 
and  cannot  be  compelled  so  to  do  without  some 
more  efficacious  process,  then  if  it  shall  be 
shewn  to  such  court  01  judge,  that  a  copy  of 
the  writ  of  summons,  and  a  detailed  particulaf- 
of  demand  for  which  the  action  is  brought,  his 
been  left  at  the  defendant's  dwelling-house,  or 
otherwise  sufficiently  served  to  the  satisfaction 
of  the  court  or  judge,  then  and  in  any  such 
case,  it  shall  be  lawuil  for  such  court  or  judge 
to  order  a  writ  ofdietringoM  to  be  issued,  &c. 

7.  lliat  the  defenHant  having  been  served 
with  process  in  manner  hereinberore  mentioned, 
iknll  be  at  Uberfy  within  the  time  by  thia  act 
allowed  for  his  appearinj^  and  averring  merits, 
in  case  such  time  shall  expire  sooner  than 
tkirty-one  days  inclusive  from  the  service  of 
the  vrity  to  file  with  the  officer  with  whom  the 
appearance  to  such  process  would  have  been 
entered,  a  co^femon  ft/the  diltt,  and  a  MuhmtMipn 
ktpujf  the  same,  together  teith  the  costs  claimed, 
nt  the  expiration  of  thirly^ne  dnysfrwok  the  eer^ 
vice  0/ the  trrit  o/summons,  including  the  day  of 
such  service,  or  of  any  less  number  of  days; 
and  thereupon  the  plaintiff  shall  Mtay  all  pro- 
eeedings,  until  the  period  so  limited  for  pay- 
ment shall  have  elapsed,  when  if  the  defendant 
shall  not  have  satisfied  the  debt  and  costs  con- 
fessed, the  plaintiff  shall  be  at  liberty  to  enter 
the  proceedinn^s  on  a  roll  of  the  court,  in  tbe 
form  No.  7»  of  the  Scliedule  hereto ;  and  the 
officer  with  whom  such  confession  sliali  have 
been  filed,  shall  certify  on  the  roll  that  execu- 
tion may  issue  for  the  debt  and  cosis  con^ssed, 
together  with  such  costs  for  the  jodgmeut,  as 
by  any  rule  or  order  of  the  said  courts  shall, 
from  time  to  time,  in  such  case  be  fixed,  and 
execution  thereupon  shall  issue,  and  the  judg- 
ment roil  be  carried  in,  in  the  manner  provided 
by  the  8th  section  of  this  act.  Provided  al- 
ways, that  where  such  confession  shall  be  filed 
after  the  expiration  of  the  ten  days  allowed 
for  appearance,  and  before  demand  of  appear- 
ance served,  and  only  the  costs  claimed  bv  the 
writ  shall  be  confessed,  the  plaintiff  shall  be  at 
liberty  to  refer  any  farther  costs  to  be  taxed 
by  the  Master,  and  the  same,  when  so  taxed, 
shall  be  recoverable,  under  tbe  said  confession. 

8.  That  after  a  defendant  shall  have  filed  a 
confession  of  the  debt,  in  manner  hereinbefore 
mentioned,  it  shall  fte  lawful  for  any  one  of 
the  Judges  of  the  said  courts,  if  any  sufficient 


cause  can  be  shewn,  to  order  9uc^  further  stay 
of  proceedings  beyond  the  expiration  of  the 
time  of  payment  limited  by  such  confession, 
as  in  such  case  shall  be  reasonable ;  and  if, 
after  the  filing  of  such  confession  as  aforesaid, 
the  plaintiff  shall  she%v,  to  the  satisfaction  of 
any  one  of  such  judges,  that  the  delay  of  eseeU" 
tion  till  the  time  it  might  on  such  confession  be 
obtained,  would,  by  reason  of  the  defendant 
meditating  flight  or  a  fraudulent  removal  of 
his  assets,  endanger  the  plaintiff^s  debt ;  then 
it  shall  be  lattfklfor  such  Judge,  if  be  think  fit, 
to  order  the  judgment  to  be  entered,  and  eafC" 
cutton  to  issue  thereon  forthwith,  any  thing*  in 
this  act,  or  in  such  confession  contained  to  the 
contrary  notwithstanding. 

9.  That  the  aforesaid  confession  of  debt 
shall  be  in  the  form  marked  No.  4,  in  the 
schedule  to  this  act,  and  shall  l)e  signed  by 
the  defendant,  and  shall  be  witnessed  by  his 
attorney,  or  by  any  other  attorney  of  any  of 
the  courts  of  Westminster,  acting  therein  as 
the  agent  of  the  defendant's  attt>rney,  and 
such  signatures  and  attestations  shall  be  veri- 
fied by  an  affidavit  to  be  thereunto  annexed, 
and  filed  therewith,  and  no  appearance  by  the 
defendant  shall  be  requisite  to  give  effect  to 
such  confession. 

10.  That  after  an  appearance  ^vXi  have  been 
entered,  with  on  averment  of  merits,  the  action 
shall  prftceed  according  to  the  present  forms  and 
practice,  or  other  the  forma  and  practice  for 
the  time  \mn^  of  the  court  in  which  such  action 
shall  be  pending ;  protnded  nevertheless^  that 
if  the  defendant,  or  there  being  two  or  more 
defendants,  any  one  or  more  of  them,  shall 
suffer  judgment  by  default  of  pleading,  or  shall 
make  default  in  appearing  on  the  hearing  or 
trial  of  any  issue  raised  by  him  or  them  in 
law  or  fact';  or  if,  on  the  defendant  or  defen* 
dants  appearing  upon  the  hearing  or  trial  of 
any  such  issue,  the  judge  or  court  shall  certify 
that  the  filing  of  the  averment  by  such  defen- 
dant or  defendants,  or  any  one  or  more  of 
them,  was  vexatious,  and  without  reasonable 
and  probable  cause,  then  the  plaintiff  shall  be 
at  liberty  to  cause  judgment  to  be  entered  uj^ 
against  such  defendant  or  defendants,  in  case 
ot  default,  with  a  suggestion  on  the  roll  of 
such  default  made  after  an  averment  of  merits; 
or  in  case  of  such  certificate  granted  Iw  the 
judge  or  court  on  tlie  hearing  or  trial  of  such 
i«sue  as  aforesaid,  with  a  su^^gestion  of  such 
certi6cate ;  and  be  it  enacted,  that  where  by 
any  such  judgment  by  default  or  the  aforesaid 
certificate  of  a  court  or  of  a  judge,  or  by  other 
satisfactory  evidence,  it  shall  appear  that  the 
averment  of  merits  was  filed  vexatiousiy,  and 
without  reasonable  and  probable  cause,  and  the 
person  who  shall  in  such  manner  have  averred 
merits,  shall  apply  for  the  benefit  of  any  act  for 
the  relief  of  insolvent  persfms^  such  person  shall 
Hot  have  or  be  allowea  the  benefit  of  such  act, 
until  he  shall  have  submitted  to  such  sentence  of 
imprisonment  as  the  court  or  commissioner  to 
whom  such  application  shall  be  made  upon 
such  proof,  as  aforesaid,  tendered  by  any  cre- 
ditor or  creditors  of  such  person,  shall  think 
fit  ta  adjudge,  and  which  such  court  or  com- 
missioner is  hereby  empowered  and  required 
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lo  adjudge,  80  B8  tbe  tsame  shall  not  exceed 
months  nor  be  less  tlian  one  month, 
for  each  oflfencc ;  and  farther,  that  where  any 
person  ihtUl  in  like  manner  have  nverred  merits 
vejcatiouslp,  and  without  reasonable  and  prob- 
able cause,  and  shall  become  bankrupt ^  and 
shall  apply  to  any  commissioner  or  commis- 
sioners, acting  under  the  authority  of  any  act 
now  or  hereafter  to  be  in  force  concerning 
bankrupts,  for  the  signing  by  such  commis- 
sioner or  commissioners  of  the  certificate  uf 
discharge  of  such  bankrupt  under  the  fiat 
against  him,  such  commissioner  or  commis- 
sioners shall  on  sufficient  proof  tif  such  vexatious 
averment  tendered  by  any  creditor  or  creditors 
of  such  person,  and  whether  the  parties,  against 
whom  the  vexatious  defence  shall  have  been 
made,  have  or  have  not  proved  their  debt  or 
debts  under  the  fiat,  postpone  the  signing  of 
such  certificate  until  the  estpiration  of  such 
period  of  time  as  to  him  or  them  shall  seem  fit ; 
80  as  such  period  shall  not  exceed  the  term  of 
years,  nor  be  less  than  months, 

from  the  time  of  such  commissioner  or  com- 
missioners' awarding  such  postponement. 

Various  provisions  are  also  suggested  to 
carry  out  the  plan  in  detail,  but  which  are 
unnecessary  to  state  at  present.  We  can- 
not say  that  we  altogether  approve  of  this 
plan,  hut  we  think  it  deserving  of  conside- 
lation,  and  place  it  before  our  readers  for 
that  purpose.  It  has  the  merit  of  preserv- 
ing the  jurisdiction  of  the  Superior  Courts, 
but  diminishing  expence  in  cases  which  are 
supposed  to  belong  peculiarly  to  the  Local 
Courts. 


MASTER  DAX'S  PLAN  OF  LAW 
REFORM. 


We  have  procured  a  copy  of  a  plan  sub- 
mitted to  the  Lord  Chancellor  by  Mr.  Dax, 
one  of  the  Masters  of  the  Court  of  Exche- 
It  comprehends  the  appointment  of 


quer. 

three  additional  Common  Law  judges,  and 
suggests  the  means  of  framing  a  satisfactory 
measure  regarding  Local  Courts .  The  great 
experience  of  Mr.  Dax,  first  as  a  practi- 
tioner, and  subsequently  as  a  master,  en- 
titles his  suggestions  to  attentive  conside- 
ration ;  and  we,  therefore,  submit  them  to 
our  readers,  and  we  shall  from  time  to  time 
state  our  own  views  on  this,  and  other  plans 
before  the  public. 

Mr.  Dax  treats  not  only  of  the  scheme 
of  Local  Courts  and  the  arrears  of  business 
in  the  Common  Law  Courts,  but  of  the  ap- 
pellate jurisdiction  of  the  House  of  Lords, 
and  the  registry  Courts,  and  Trials  of  con- 
troverted elections.— He  says 

"To  consider  so  many  subjects,  collectively, 
ma]^'  at  first  si^ht  appear  inconsistent  or  incon- 
venient ;  but  it  is  necessary  so  to  do,  for  the 
reason,  that  one  suggestion  will  be,  that  there 


shall  be  an  additional  judge  to  each  of  the  three 
Superior  Common  Law  iJourts ;  and  it  is  ma- 
terial in  the  task  I  have  undertaken,  to  make 
out  the  necessity  of,  and  advantage  to  be  ex- 
pected therefrom ;  and  which  can  only  be  dcme 
l)y  showing  what  new  duties  will  be  imposed 
upon  those  Courts ;  and  by  submittin^c  under 
one  general  view  the  following  observations : — 

1.  As  to  the  appellate  jurisfHctiom. 

The  appellate  jurisdiction  of  the  House  of 
Lords  is  of  such  ancient  date,  and  of  such  a 
nature,  that  it  must  be  considered  as  part  and 
parcel  of  the  constitution  of  the  country ;  and 
It  would  be  very  difficult,  if  not  impracticable, 
to  withdraw  it.  The  chief  object  should  there- 
fore be  to  make  it  as  perfect  and  unobjection- 
able as  circumstances  will  permit ;  and  when  it 
is  considered  what  important  cases  are  ulti- 
mately decided  by  that  tribunal,  it  must  be  ad- 
mitted that  it  ought  to  be  as  satisfactory  as 
possible. 

"  It  is  unnecessary  to  point  out  the  many 
objections  that  have  from  time  to  time  been 
raised  against  that  tribunal.  It  will  be  suffi- 
cient to  say  that  there  is  greater  delay  in  its  de- 
cisions than  ought  to  be.  That  it  is  inconsis- 
tent, inasmuch  as  it  is  scarcely  more  than  an 
appeal /rom  the  Lord  Chancellor  to  the  Lord 
Chancellor, — and  that  it  is  upon  the  whole  an 
unsatisfactory  tribunal. 

"  I  am  not  aware  of  any  recent  plan  for  im- 
proving that  jurisdiction,  except  the  one  pro- 
posed by  the  present  very  able  Lord  Chancellor 
of  Ireland,  and  which  it  may  be  presumed, 
therefore,  is  the  best  that  has  hitherto  been 
suggested  ;^  but  it  will  not  he  difficult  to  show 
in  .what  respect  that  plan  is  objectionable' 
According  to  the  newspaper  report,  that  learned 
Lord  Chancellor  proposed,  that  the  Appellate 
Court  should  consist  of  the  Lord  Chancellor, 
the  Master  of  the  Rolls,  and  the  Vice  Chan- 
cellor. The  first  ubjection  is  the  inconsistency 
of  having  an  appeal  in  causes  from  the  Master 
of  the  B^lls  or  the  Vice  Chancellor,  sitting  in 
their  respective  Courts  to  the  Lord  ChanceBor, 
and  then  giving  an  appeal  again  (perhaps  in  the 
very  same  causes)  from  the  Lord  Chancellor 
sitting  in  his  Court  to  the  Master  of  the  Rolls 
and  Vice  Chancellor  sitting  with  him*  in  the 
House* of  Lords.  And  1  do  not  think  that  any 
Lord  Cfiancellor  would  consent  to  have  his  de- 
cisions so  revised.  But  I  think  there  is  another 
objection  quite  fatal  to  the  plan.  In  all  the 
endeavours  thf»t  have  hitherto  been  made  to 
improve  the  equity  tribunal;*,  almost  the  first 
object  appears  to  have  been  t^  lessen  the  delay 
so  much  complained  of.  Now,  if  the  judges 
of  the  Court  of  appeal  are  to  be  the  Lord  Chan- 
cellor, the  Master  of  the  Rolls,  and  the  XHce 
Chancellor,  the  whole  of  the  Equity  Courts 
presided  over  by  those  learned  judges,  must  be 
closed  whilst  the  appeals  are  being  heard  in  the 
House  of  Lords.  And  we  know  by  experience 
(particularly  in  such  cases  as  Small  v.  Attwood,) 
that  the  hearing  of  such  appeals  may  last  for  a 

^  This  appears  to  have  been  written  just 
before  liOrd  Campbell's  bills  were  brought  in. 
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very  considerable  time.    This  would  in  a  fear-    delay  wliateirer  would    take  place  ;  and   in 


fill  degree  increase  the  delay  in  the  Equity 
Courts,  already  so  much  deprecated.  It  ap- 
pears tn  me  that  the  two  objections  to  which  I 
nave  aHuded  are  insuperable. 

"The  question  how  to  construct  the  best  ap- 
pellate trii)UDal  is  no  donbt  one  of  difhculty, 
and  scarcely  any  plan  could  be  devised  to  which 
some  objection  may  not  be  made.  To  some  in- 
dividuals any  new  plan  may  appear  objection- 
able, for  reasons  which  to  other  persons  may 
seem  quite  the  reverse.  Admitting^  then  the 
difficulty  of  the  case,  the  question  is  what  plan 
will  be  most  free  from  objection,  and  the  most 
advantageous  ? 

'*  I  venture  then  to  suggest  that  the  Appeal 
Court  shall  consist  of  the  Lord  Chancellor,  an 
ex -Chancellor,  the  Chief  Justices  of  the  Courts 
of  Queen's  Bench  and  Common  Pleas,  and  the 
Chief  Baron  of  the  Exchequer,  and  pro  for m0, 
one  or  two  lay  lords  Probably,  at  the  first 
view,  this  may  seem  open  to  objection  upon 
two  grounds,  namely — first,  that  the  Common 
Law  iudges  could  not  be  spared  from  their 
own  Oourts;  and  secondly,  if  they  could,  that 
they  would  not  be  the  most  elig'ble  judges  to 
sit  io  a  Court  of  Equity. 

**To  the  first  objection  I  say.  r<*lieve  the 
(*hief  Judges  from  the  labours  of  the  circuit. 
Not  a  great  many  years  since,  the  two  Chief 
Judges  did  not  go  the  circuits  ;  and  I  am  of 
opinioa  they  ought  to  be  so  relieved  :  their  du- 
ties are  most  arduous  at  all  other  times,  and  I 
am  not  sure  that  it  would  not  be  better  for 
them  to  preside  in  their  Courts  upon  caustfs 
tried  before  their  brethren  on  the  circuit,  th<<n 
if  tried  there  before  themselves.  During  the 
circuits  they  might  sit  to  hear  the  appeals,  and 
if  there  lie  any  time  to  spare,  it  wo  a  Id  be  a 
great  relief  if  they  gave  their  assistance  at 
caamb(*rs,  where  tlie  business  during  the  cir- 
cuits, is  notoriously  too  much  for  any  one  judge, 
and  occasions  a  grievous  loss  of  time  to  nttor- 
nies  attending  there.-  Or  they  might  i>it  in  the 
Privy  Council  Committees,  where,  sooaet^mes, 
it  is'diffkrult  to  makea  (3oHrt. 

"  To  the  second  objection  I  would  beg  leave 
to  say,  that  I  do  not  think  it  would  be  a  valid 
one,  more  part'cularly  when  we  know  that 
some  of  the  hrightest  ornaments  on  the  wool- 
sack have  been  takrn  from  the  (*ommon  Law 
Bar.  And  whil>t  the  great  seal  wai  in  t-om* 
mission,  so  recently  as  during  the  lact  reign, 
one  of  the  commissioners  was  a  Common  Laiv 
judge :  and  upon  inuny  other  occasions,  Com- 
mon Law  judges  have  sat  in  the  Equity  Courts. 
The  Lord  (Chancellor  has  also  called  in  Com- 
mon Law  judgt  8  to  ass'sC  him. 

'*  Besidts  tlits,  most  of  the  suits  will  be  found 
to  be,  in  respect  of  real  property,  or  upon 
questions  affecting  the  real  merits  of  the  case, 
in  which  the  chief  Common  Law  judges  can- 
not but  be  considered  as  perfectly  and  emi- 
nently qualified  to  decide. 

"  I  think  it  will  be  admitted  that  delay  in  the 
delivery  of  judgments  of  a  Court  so  constituted, 
would  not  be  so  great  as  is  experienced  at 
present.  If  the  other  judges  should  agrre  with 
ilie   Lord   (Jhaficellor,  in   all   probability  no 
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cases  where  there  might  be  a  difference  of  opi- 
nion, the  assistance  the  Chanecllor  would  de- 
rive from  sucii  distinguished  colleagues,  would 
probably  shorten  the  delay. 

•*  I  conceive  th%t  only  two  of  the  Common 
Law  judges  need  be  present  at  the  hearing  of 
appeals.  The  Court  then  would  at  all  times 
consist  of  four  learned  persons,  that  is  to  say^ 
the  Lord  Chancellor,  an  ex-Chancellor,  two 
of  the  chief  Common  Law  judges  and  one  lay 
lord ;  and  when  we  look  at  the  individuals  who 
in  the  present  day  would  be  members  of  the 
Court,  namely,  the  present  Lord  Chancellor, 
the  present  ex-Chancellors  (among  whom  are 
Lords  Brougham,  Coltenham,  and  Campbell,) 
and  the  three  present  Chief  Judges  of  the 
Common  Law  Courts,  I  venture  to  say,  it  would 
contain  sueh  an  array  of  talent  as  would  ba 
wholly  unrivalled  in  any  court  in  Europe, 
and  that  it  is  impossible  to  make  a  better 
Court." 

2.  Mr.  Da)c  next  proceeds  to  the  arrean  of 
Business  in  the  Common  Ijqw  Courts, 

"The  arrears  in  the  Court  of  Queen's  Bench 
(he  observed  are  very  grievous,  and  amount  to 
a  certain  extent,  to  a  aenial  of  justice,  at  least 
for  a  time.  In  tne  Court  of  Exchequer,  where 
it  will  be  found  that  the  Common  Law  business 
is  equal  to  that  in  the  Queen's  Bench,  there 
was  scarcely  a  single  case  in  arrear  at  the  close 
of  the  last  term.  There  must,  therefore,  in 
courts  so  very  competent,  be  a  reason  for  such 
arrears  in  one,  and  none  in  the  other.  I  think 
the  cause  will  be  found  in  the  exclusive  juris- 
diction  of  the  Court  of  Queen's  Bench  in  cer- 
tain matters,  particularly  in  Crown  business. 
Now,  1  would  ask,  why  it  should  l)e  so  exclu- 
sively confined?  Would  it  not  be  reasonable 
that  the  other  two  courts  should  have  their 
share  of  it  ?  I  do  not  tiiink  it  would  be  so  well 
to  give  concurrent  jui-isdiction  to  each  court, 
as  to  confine  particular  departments  to  each 
court,  as  by  the  latter  plan  more  uniform  de- 
cisions in  eadi  department  might  be  expected. 
I  think,  also,  there  is  a  way  by  which  the 
present  arrears  in  the  (^urt  of  Queen's  Bench 
might  be  got  rid  of.  The  principal  arrear  is  in 
the  New  Trial  Paper,  and  it  is  really  enormous 
in  extent.  The  way  I  would  propose  to  get  rid 
of  it  would  be,  by  d!vii)ing  the  present  list 
between  the  three  Courts.  That  is  to  say,  by 
sending  to  the  Court  of  Common  Pleas  suck 
cases  as  have  been  tried  on  the  circuit  before 
the  Common  Pleas  judges,  and  to  the  Oourtof 
Exchequer,  cases  that  have  l)een  iried  before 
the  Barons.  This  would  be  a  great  boon  to 
the  pul)lic,  as  I  feel  no  doubt  but  the  whole  of 
such  arrears  migiit  be  disposed  of  within  a  com- 
paratively short  period.  And  were  the  courts 
once  relieved,  great  care  would  n6  doubt  be 
taken  to  keep  them  down  in  future.  And 
what  I  have  hereafter  to  suggest  will  give  to  the 
several  courts  ample  opportunity  of  adjudi- 
cating upon  such  increase  of  business, 

"  I  would  here  also  suggest,  that  it  would  be 
advantageous  to  do  away  with  the  locality  of 
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aetiiins,  so  far  at  least,  as  to  allow  local  actions 
to  be  tried  in  adjoining  counties. 

"  It  iiMJHt  appear  a  hardsbip,  a  grievance, 
and  an  absurdity,  that  a  person  livinfif  in  the 
suburbs  of  London,  and  having  a  local  cause  of 
action  afrainst  his  neighbour,  should  be  obliged 
to  take  his  cause  down  to  Guildf'ird,  or  Miud- 
stone,  or  Chelmsford,  for  trials  when  the  same 
might  be  as  well  or  better  tried  in  Westminster 
Hail,  out  of  tlie  burry  and  trouble  of  an  assize 
town,  and  at  coraparatiyely  small  expense.  I 
presume,  in  early  limes,  it  may  have  been  con- 
sidered that  no  jury  could  so  well  try  a  dispute 
between  two  neighbours,  as  a  jury  of  neigh- 
bours, but  in  the  present  day,  I  think  the  con- 
trary opioton  would  prevail/' 

3.  Mr.  Dax  then  adverts  to  the  more  pressing 
subject  of  Locnl  Courts. 

*- 1  am  aware  (be  says)  that  much  has  been 
said  in  favour  of  local  courts,  in  order  that  per- 
sons may  have  cheap  and  speedy  justice  at  their 
*ewD  doors.  And  this  is,  in  g«'neral,  tlie  chief 
argument  in  favour  of  local  courts,  and  no 
doubt  it  seems  plausifde  enough.  I  am  free  to 
admit  that  justice  should  be  speedy,  that  it 
should  l»c  obtained  at  a  reasonable  cost,  and  I 
would  say  much  more  so  than  it  is  at  present. 
Biit  in  admitting  this,  it  is  well  t)  rememt>er 
(as  has  been  said  by  one  of  the  judsfes  of  the 
present  day)  "  cheap  law  may  be,  like  uuiny 
•iber  cheap  things,  not  worth  the  cost.^' 

"  If  local  courts  were  to  be  established  all 
over  the  kingdom,  as  proposed  by  Lord  ('ot- 
tenimm,  without  any  appeal  from  the  decisions 
of  the  judges  of  tlioise  courts,  the  inevitable  re- 
sult must  be,  that  no  one  will  know  what  the 
law  is.  The  law  in  Northumberland  may  be 
very  different  from  the  law  in  Cornwall  or  else* 
where.  We  know  how  difhcult  it  is  to  obtain 
Hniform  decisions  even  in  the  Superior  Courts, 
and  that  many  are  given  in  eonfonnity  with 
precedents.  But  when  the  law  comes  to  be  ad- 
ministered in  a  large  number  of  local  courts, 
without  appeal  or  controul,  the  decisions  must 
be  various^  and  there  will  be  no  mode  of  ren- 
dering them  otherwise.  Thcrt-  will  not  be  re* 
porters  in  those  courin,  and  if  there  should  be^ 
who  Mill  read  the  reports  uf  the  multitude  of 
cases  in  twenty,  or  perhaps  fifty,  additioual 
courts? 

'*  It  appears  to  me  that  the  only  way  to  effect 
nniformity  would  be  to  give  a  right  of  appeal 
to  the  Superior  Courts,  and  then  the  reports 
of  such  eases  of  appeal  would  go  back  to  the 
cunntry  and  the  local  judges,  and  insure  that 
object— at  lea»t  to  a  certain  extent.  But  I 
think  a  much  better  plau  would  be  to  have  an 
inferior  jurisdiction  within  the  jurisdiction  of 
the  Superior  Courts,  that  is  to  say,  inferior  in 
amount. 

"  With  regard  to  an  inferior  jurisdiction,  I 
would  observe,  that  much  of  the  valuable  time 
of  the  Superior  Courts  is  taken  up  with  busi- 
ness of  a  most  frivolous  nature,  almost  beneath 
the  dignity  of  those  courts ;  bubiiiess  that  can. 
not,  and  does  not,  require  the  presence  of 
four  learned  judges  to  decide;    and  which 


would  he  much  easier  and  better  decided  by 
one  judge.  I  would,  therefore  suggest,  if 
another  judge  should  be  added  to  each  courts 
that  one  judge  should  always  ait  alone  io  a  se- 
parate cowrt  to  take  matters  under  a  given 
amount,  with  power  to  send  any  cases  of  mo- 
ment, or  difficulty,  to  the  full  court.  Tlua 
would,  I  am  confident^  greatly  relieve  the  full 
cnurtft,  and  give  them  time  to  get  through 
the  other  more  important  ImaiDess^aiid  thereby 
avoid  arrears. 

"I  am  aware  how  extrero^'ly  well  the  busi- 
ness is  done  in  the  metropolitan  and  »eigh- 
bonring  sheriff's  courts,  and  no  doubt  else- 
where ;  but  I  do  not  think  it  would  be  any  im- 
putation upon  tbe  learned  undersheriCfis  to 
say,  that  some  cases  go  before  them  which  it 
would  be  more  satisfactory  should  go  to  tbe 
single  JQ'Ige.  I  aUude  to  writs  of  inquiry,  in 
cases  of  crim.  con.,  seduction,  and  trespass  to 
general,  aod  which  are  c«»mparatively  so  infre- 
quent as  to  make  it  i»o  object  to  undersheriffa 
to  retain  them. 

"  Appeals  from  the  IochI  conrta  (if  sach 
courts  are  to  be  established)  might  be  heard 
before  the  siogle  judge*  If  it  be  said  thai  thia 
would  create  expense  and  delay,  the  answer  is 
the  party  lodging  tlte  appeal  sliould  at  the  same 
time  lodge  a  sufficient  sum  to  cover  his  adver- 
sary's costs  of  the  appeal,  and  then  the  appeal 
could  not  in  any  way  operate  as  a  d«  Bial  of 
justice ;  for  if  the  det-isioii  be  wrong,  it  ought 
to  be  reversed ;  if  manifestly  right,  there  woald 
be  few  appeals  fur  delay  at  the  peril  of  costs* 
particularly  if  such  costs  were  first  paid  lAto 
Court. 

"  One  great  objection  in  my  mind  to  tbe 
Courts  as  proposed  is  this,  that  no  counsel  or 
attornies  are  to  be  allowed  to  practise  tliere; 
or  if  they  do,  they  are  not  to  be  entitled  to  be 
paid  for  it.  Tbe  consequence  of  this  will  be, 
an  otter  denial  of  justice  to  numbers  of  persons* 
and  will  give  a  great  advantage  to  the  lM»ld  and 
unprincipled  over  their  n>ore  respectable  or 
more  nervous  neighbours  Soppose  a  fcuuilc 
to  have  a  disputed  amount  with  an  individual, 
niue  tMues  Out  of  ten  she  will  rather  pay  it,  or 
forego  a  claim,  than  go  personally  into  Court. 

'  In  addition  to  the  relief  given  to  tbe  Sc^te- 
rinr  Courts  by  tlie  additional  judges,  and  divi- 
sion of  labour,  by  having  a  separate  court  for 
the  decision  of  business  of  the  more  trifling 
nature,  much  might  bd  left  to  the  principal 
othcers  of  the  several  courts,  and  so  much  time 
and  expense  thereby  saved  as  in  my  mind  to 
render  local  courts  wiiully  unnecessary. 

'*  Tliere  is  nothing  mor*'  difficidt  than  estate 
lishing  new  courts;  it  is  fouml  by  ex.ierienee 
much  easier  and  better  to  render  existing 
courts  more  effective. 

"Courts  of  conscience  have  aKvays  been 
found  to  be  perfect  nuisances;  and,  so  far 
from  administering  justice,  occasion  the  most 
flagrant  injustice.  I  do  not  mean  this  as  a 
reproach  to  the  iudges  therein—the  fault  lies 
in  the  nature  and  constitution  of  those  Courta. 

"  I  would  here  suggest,  that  in  a  commercial 
country  like  this,  there  must  always  be  law  and 
lawyers.     That  it  is  manifestly  for  the  advaii- 
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taji^c  of  the  community  that  rhc  lawyers  sbotild 
be  ivspectablc ;  and  they  cannot  be  respect- 
al»le  unless  they  are  fairly  pa'rf.  Take  away 
their  farr  remuneration,  and  none  but  the  lowodt 
of  the  profession  will  condfscend  to  follow  it, 
at  least  the  coiDmon  law  branch  of  it.  .And  I 
do  not  liesttate  to  say,  that  if  such  a  local 
court  bill  should  be  carried  us  has  been  pro- 
nosed,  it  will  occasion  the  niter  ruin  of  a  very 
lATge  proportion  of  the  profession. 

"  1  admit  that  this  is  not  of  itself  a  sufficient 
ar|rumeut,  provided  the  public  should  thereby 
oljta'n  a  great  benefit,  but  such  benefit  is  hy 
no  means  clear  or  certain.  My  opinion  is,  that 
although  the  law  0D|(ht  to  be  mach  cheaper 
than  it  is,  it  may  be  too  cheap.  Cheap  law 
has  n(»€  been  found  to  answer  in  other  coun- 
tries ;  it  is  sure  to  increase  litigation,  and  that 
to  such  an  extent  as  to  make  it  a  grievance 
and  a  nui>ance.  On  the  nther  hand,  I  think  it 
it  IS  a  mistake  in  the  members  of  the  profession 
to  suppose  that  by  rendering  the  law  less  ex- 
pensive, their  interests  would  suffer.  I  think 
on  the  contrary  the  rt-vt-rse  would  be  the  case, 
for  many  and  obvious  reasons.  I  think  much 
of  the  expense  to  which  no  profit  to  the  pro- 
fession attaches  mis^ht  be  curtailed,  whereby 
less  ca}>ital  would  l»e  required  ;  and  though  in 
certain  case sfees  might  i>e  diminirhed,  increase 
of  income  in  the  increase  of  suits  might  he 
evpcctt  d,  and  would  more  than  make  up  for 
any  loss. 

*'  f  think  I  may  state  it  is  a  fact  that  what 
will  injure  attorneys  will  in  an  equiil  degree 
injure  the  members  vi  the  bar.  And  in  a 
Country  like  this,  where  forensic  talrnt  has  ar- 
rived at  a  degree  of  perfection  unknown  in 
other  countries,  and  where  the  bar  has  been 
a  school  for  the  first  orati»rs  of  their  day,  I 
think  it  would  be  iir.poli!ic  to  pass  any  measure 
that  would  work  such  material  injury. 

"In  what  1  have  offered  as  remedies  for 
known  disorders,  I  feel  that  much  benefit 
would  be  conferred  on  the  community  without 
isijnry  to  any  human  being. 

"  With  regard  to  the  expense  of  making  three 
additional  judges*,  1  think  it  will  appear  small 
eorapHred  with  the  advantages  t«i  be  derived 
therefrom ;  and  as  compared  with  the  expense 
that  muht  necessarily  attend  the  foundation  of 
local  courts,  with  tlie  necessary  and  numerous 
judges  and  olHcers  thereof,  il  ivill  be  quite 
trifling." 

4v  In  the  lo^t  place,  Mr.  Dax  thus  writes  on 
$he  reghlrif  courts  and  trials  of  controverted 
eh  ct  Ions : 

"  1  approach  this  subject  (he  sates)  \^th 
most  apprehension,  because  I  (ear  the  feeling 
of  the  Premier,  and  a  large  majiirity  of  mem- 
bers, is  adverse  to  the  lo^^of  any  part  of  the 
privileges  of  the  House  of  Commons ;  and  that 
they  firmly  believe  it  is  for  tlie  advantage  of  the 
community  they  should  be  retained  entire ;  and 
it  may  appear  presumptuous  to  ot)er  any  sug- 
gestion on  such  a  subject ;  still  1  think  I  may 
venture  to  say  that  the  decisions  of  the  revising  | 


barristers  are  unsatisfactory,  more  particidcirly 
from  their  not  being  uniform— for  in  the 
decisions  of  judges  uniformity  is  most  desirable. 
And  I  may  also  ? entnre  to  say  that  the  decisions 
of  the  committees  upon  the  trial  of  contro* 
vrrted  elections  are  also  anything  but  satisfac- 
tory :  and  that  the  mode  lately  adopted  by  the 
house  will  not  be  much  more  so.  The  ob- 
jections are  also  that  those  decisions  are  not 
uniform.  That  the  trials  are  most  enormously 
expensive,  operating  no  doubt  in  many  in- 
stances in  prevention  of  parties  submitting 
themselves  at  all  to  such  tribunals;  and  they, 
occasion  a  great  waste  of  time,  and  the  most 
harrassing  labour  to  tlie  members  of  the  com- 
mittees theoiselves. 

•'  Should  three  new  judges  be  appointed,  d 
court  might  be  constituted  consisting  of  three 
judges,  one  being  taken  (in  rotation)  from 
each  of  the  Superior  Courts ;  such  court  might 
be  called  •*  The  Court  of  the  House  of  Com- 
mons.'' To  this  Court  there  might  be  an  ap- 
peal  from  the  decisions' of  the  re  vising  barris- 
ters upon  cases  to  be  stated  by  them,  and 
which  might  be  decided  at  a  very  trifling  ex« 
pease.  This  would  insure  in  future  unifor* 
mity  of  dcci&ions  in  such  matters;  for  the 
judgments  of  the  court  would  very  soon  form 
a  sure  guide  to  the  barristers. 

"And  1  would  suggest  thatthiswouldalsobe 
an  excellent  court  for  the  trial  of  controverted 
elections ;  and  the  real  powir  might  still  be  re- 
tained by  tJie  House  of  Commons.  Cases 
might  be  sent  to  the  court  fur  trial,  and  the 
judges  niight  certify  their  judgments  to  the 
house.  The  house  might  retain  the  power  of 
sending  the  same  back  for  revision  if  necessary ; 
or  even  reversing  the  decisions.  The  real 
power  and  privileges  would  then  remain. 
Can  it  be  doubted  that  such  decisions  would 
be  more  satisfactory  than  the  decisions  of  the 
committees  ?  And  would  there  be  any  just 
cause  of  complaint  or  of  alarm  in  a  political  or 
any  other  point  of  view  ? 

"In  the  introductory  part  of  this  letter  I 
stated  that  1  should  have  to  make  out  the  ne- 
cessitv  of  and  advantage  to  he  expected  from 
an  aaditional  judge  to  each  court;  I  trust  I 
have  now  shown  both. 

"Since  1  first  began  this  letter,  a  material  al- 
teration  has  been  made  in  the  Northern  Cir- 
cuit, by  having  an  additional  judge  there,  and 
which  materially  strengthens  what  f  have 
hitherto  said  as  to  the  nccesi^ity  of  additional 
judges;  as  it  shows  that  even  now  there  are 
not  judges  enough  for  the  circuits.*' 

Since  writing  the  above,  it  has  been  reported 
that  the  Lord  Chancellor  intends  iatroducing  a 
local  court  bill ;  and  Mr.  Dax  suggests  that 
much  objection  would  be  removed  by  allowing 
the  proceedings  in  the  county  courts  to  be 
founded  upon  the  writ  of  summons  issuing 
from  the  Superior  Courts,  which  would  at  once 
give  jurisdiction  to  the  latter  over  the  new 
courts. 
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LORD  DENMAN'S  LAW  OF  EVI- 
DENCE BILL. 


Lord  Denman  has  brought  in  a  bill  to  re- 
move objections  to  the  admission  of  evi- 
dence on  the  ground  of  interest  or  of  crime. 
It  has  been  received  with  very  general 
approbation  in  the  House  of  Lords,  and 
'will  probably  pass  in  the  course  of  the  pre- 
sent Session.  We  therefore  set  it  iorth 
fully. 

Altogether,  when  we  consider  that  be- 
sides those  already  brought  in,  bills  have 
been  announced  for  altering  the  Law 
relating  to  the  Registration  of  Voters, 
the  Ecclesiastical  Courts,  the  Law  of  Bank- 
ruptcy, and  the  Practice  of  the  Court  of 
Chancery,  it  may  be  considered  that  this  is 
by  far  the  most  important  year,  so  far  as 
Law  Reform  is  concerned,  since  the  year 
1834. 

1.  It  recites  that  whereas  the  inquiry 
after  truth  in  Courts  of  justice  is  often 
obstructed  by  incapacities  created  by  the  pre- 
sent law,  and  it  is  desirable  that  full  informa- 
tion as  to  the  facts  in  issue  both  in  criminal 
and  in  civil  cases  should  be  lai  1  before  the 
persons  who  are  appointed  to  decide  upon 
them ;  and  that  such  persons  should  exercise 
their  judgment  on  the  credit  of  the  witnesses 
adduced,  and  on  the  truth  of  their  testimony : 
Now  therefore  be  it  enacted  l)y  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the 
same.  That  no'  person  off*ered  as  a  witness  shall 
hereafter  be  excluded  by  reason  of  incapacity 
from  crime  or  interest  from  giving  evidence, 
either  in  person  or  by  deposition,  according  to 
the  practice  of  the  Court  wherein  his  evidence 
shall  be  received,  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  quAKtion,  or  on  any 
inquiry  arising  in  any  suit,  action,  or  proceed- 
ing, civil  or  criminal,  in  any  Court  of  this 
reahn^  or  before  any  jud^'e,  jury,  sheriff,  co- 
roner, magistrate,  oJlicer,  or  person  having  by 
law  or  by  consent  of  parties  authority  to  hcdr, 
receive,  and  examine  evidence;  but  that  every 
person  so  offered  may  and  shall  be  admitted  to 
give  evidence  on  oath  or  solemn  affirmation  in 
those  cases  wherein  affirmation  is  by  law  re- 
ceivable, uotwitlistanding  that  such  person 
may  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any 
issue,  mutter,  question,  or  injury,  or  of  the 
suit,  action,  or  proceedinir  In  which  he  is  of- 
fered as  a  tvitness,  and  notwithftanding  that 
such  person  offered  as  a  witness  may  have 


been  previously  convicted  rf  any  crime  or 
offence  ;  provided  that  this  act  shall  not  ren<ler 
competent  either  the  parties  to  any  suit,  action^ 
or  proceeding  individually  named  as  such  in 
the  record  or  proceeding  in  any  Court  of  Law 
or  Equity,  or  the  lessor  of  the  plaintiff,  or  tbe 
tenant  in  possession  of  the  tenements  sought 
to  be  recovered,  or  the  guardians  or  next 
friends  of  infants,  or  the  husband  or  wife  of 
such  persons  respectively,  where  heretofure 
their  evidence  has  been  rejected  on  account  of 
interest  or  of  their  relation  to  each  other  res- 
pectively ;  provided  also,  that  this  act  shall  not 
repeal  any  provision  in  a  certain  act  passed  in 
the  Session  of  Parliament  holden  in  the  seventli 
year  of  the  reign  of  his  late  IVlajesty,  and  ia 
the  first  year  of  the  reign  of  her  present  Ma- 
jesty, intituled  "  An  Act  for  the  Amendment 
of  the  Laws  with  respect  to  Wills." 

2.  Certain  person*  may  make  affirmation  r^- 
stead o/ swearing-, — And  whereas  many  persons 
belonging  to  a  certain  denomination  ot  Chris* 
tians  called  Baptists  conscientiously  believe 
oaths  to  be  forbidden  by  the  word  of  God,  and 
many  of  them  have  petitioned  Parliament  to 
be  permitted  to  make  affirmation  instead  of 
swearing ;  be  it  enacted,  that  any  person  of- 
fered  as  a  witness  or  summoned  as  a  juryman 
may  mnke  affirmation  instead  of  being  sivom, 
in  the  form  following : 

"  I  solemnly  declare,  that  I  belong  to  the 
denomination  of  Christians  called  Bap- 
tists, and  that  I  conscienti(»usly  believe 
oaths  to  be  forbidden  by  the  Uw  of  God ; 
and  I  solemnly  affirm,  that  the  evidence, 
&c.  or  that  I  will  well  and  truly  try,  &c. 
ias  the  case  may  be). 

And  that  any  person  duly  convicted  of  falsely 
stating  when  so  offered  as  a  vvitness  that  he 
bclonifs  to  such  denomination  shall  be  liable 
to  be  punished,  as  in  cases  of  misdemeanors, 
by  fine  and  imprisonment ;  and  that  any  person 
who,  haviut;  so  affirmed,  shall  be  convicted  of 
tvilfully  giving  any  false  evidence,  shall  anJ 
may  suffer  all  or  any  of  the  penalties  now  hy 
law  attached  to  tbe  commission  of  wilful  anci 
corrupt  perjury  ;  and  any  person  who  shall  lie 
convicted  of  suborning  any  person  to  give  false 
evidence  upon  such  affirmation  shall  and  may 
undergo  the  penalties  by  law  attached  to  snb- 
ornaiion  of  perjury. 

3.  In  legal  proceedings  not  necessary  to  state 
that  jurors  had  made  affirmation, — And  be  it 
enacted,  that  wherever  in  any  legal  procee<l- 
ings,  whatever  former  legal  proceedioj^s  may 
be  set  out.  it  shall  uot  be  necessary  ro  specify 
that  any  particular  persons  who  acted  as  jurors 
had  made  affirmation  instead  of  oath,  hot  it 
may  be  stated  that  they  served  as  jurymen,  in 
the  same  manner  as  if  no  act  bad  passed  for. 
enabling  persons  to  serve  as  jurymen  ivithoat 
oath. 
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CHANCERY  REFORM. 
No.  IV. 


THE  NEW  LUNACY  BILL  AND  ITS  BEARING 
ON   LOCAL  COURTS. 

From  the  circumstance  of  the  Lord  Chan- 
cellor having,  during  this  week,  brought 
the  lunacy  business  of  the  Court  of  Chan- 
cery before  the  House  of  Lords,  we  are 
induced  to  travel  out  of  the  course  we  had 
proposed,  and  to  offer  a  few  observations  to 
our  readers  on  that  subject.  Notwith- 
standing the  changes  made  nearly  ten 
years  ago  in  the  practice  in  Chancery  as  to 
the  forms  of  orders  on  petitions,  and  as  to 
the  long  recitals  of  the  petitions  and  other 
proceedings  therein,  the  parallel  practice 
in  lunacy  has  been  left  just  where  it  was. 
To  this  day,  every  order  in  lunacy  is  pre- 
faced by  a  long  statement  of  the  allegation 
of  the  petition  on  which  it  is  obtained ; 
and  this  is  still  done,  although  ten  years  ago 
the  Legislature  declaredthat  all  such  state- 
ments were  quite  useless,  and  only  a  need- 
less expence.  The  practice,  indeed,  is  kept 
lip  solely  and  avowedly  to  keep  up  the  ex- 
I>ence.  The  clerk  of  the  custodies,  who  is 
the  entering  register  in  lunacy,  is  still  de- 
pendent on  fees ;  and  from  these  recitals 
he  derives  by  far  the  larger  part  of  his 
income ;  and  these  recitfds  are  kept  up 
merely,  that  during  his  life,  the  income  of 
this  office  may  not  be  affected.  Indeed  it 
is  difficult  to  imagine  a  more  improper 
state  than  this  part  of  the  judicial  esta- 
blish is  confessedly  in ;  for  by  the  stat.  of 
2  &  3  W.  4,  c.  Ill,  s.  1,  the  office  of  the 
clerk  of  the  custodies  is  first  abolished  as 
useless  and  mischievous,  and  then  by  s.  2, 
it  is  continued  for  the  life  of  the  present 
very  honorable  and  respected  possessor. 

Again,  the  first  point  to  be  ascertained 
in  the  administration  of  a  lunatic's  affairs, 
after  the  fact  cf  lunacy  is  determined,  is 
what  property  the  lunatic  is  possessed  of, 
and  who  is  his  heir-at-law,  and  who  his 
next  of  kin.  This  enquiry  is  one  which 
obviously  can  best  be  made  on  the  spot 
where  the  lunatic  and  his  friends  reside, 
and  at  the  time  when  these  very  parties  are 
before  the  judicial  functionaries,  charged 
with  ascertaining  the  fact  of  his  mental  in- 
capacity. Accordingly,  the  original  f  ramers 
of  the  commission  de  lunatico  inquirendo 
directed  the  commissioners  not  only  to  en- 
quire into  the  fact  as  to  the  alleged  lunacy, 
but  whether  the  lunatic  has  alienated  any 
lands  or  tenements,  &c.,  what  lands  or  tene- 
ments remain  to  him»  and  who  is  the  nearer 


heir,  and  of  what  age.  But  in  practice  it  has 
of  late  years  been  the  usage  for  the  commis- 
sioners not  to  proceed  in  the  latter  part  of 
the  enquiry,  but  to  return  that  no  evidence 
has  been  laid  before  them  to  shew  the  facts 
there  asked  after. 

Now,  were  the  commissioner  who  exe- 
cuted the  writ  of  enquiry  also  charged 
with  ascertaining  these  facts,  and  ascer- 
taining who  would  be  the  proper  commit- 
tees of  the  lunatic's  person  and  estate,  and 
whether  any  salary  should  be  allowed  the 
committee  of  the  estate,  and  what  allow- 
ance should  be  made  for  the  lunatic's 
maintenance,  and  what  also  for  his  wife 
and  children,  if  he  have  any ;  and  if  such 
commissioner  were  paid  by  a  salary,  and  not 
by  fees,  it  is  quite  obvious  that  he  would 
perfect  these  enquiries,  or  at  any  rate  lay 
a  very  extensive  foundation  whereon  to 
perfect  them,  at  the  time  when  he  was  at 
the  lunatic's  residence,  surrounded  by  the 
lunatic's  acquaintance  and  family,  and  in 
the  place  where  the  facts  must  be  ultimately 
investigated.  This  he  would  do,  if  only 
for  his  own  ease  and  comfort,  and  that  he 
might  get  through  his  year's  work,  and 
earn  his  year's  ssLLary  with  as  little  trouble 
and  labour  as  he  could.  And  besides  so 
very  sordid  a  motive,  he  would,  if  he  had 
any  care  for  justice,  or  even  any  desire,  for 
his  own  credit's  sake,  to  do  his  work  as 
well  as  he  could,  at  the  time  when  he 
was  on  the  spot,  take  the  opportunity  of  ask- 
ing the  disinterested  persons,  who  would  be 
then  around  him,  what  parties  they  thought 
should,  for  the  advantage  of  the  lunatic 
and  his  estate,  be  appointed  the  committees. 
He  would  do  this,  knowing  that  if  he  left 
such  work  to  be  done  in  his  own  chambers 
in  London,  he  would  possibly  leave  the 
whole  matter  in  the  hands  of  parties  who 
only  desired  the  office  for  sinister  pur- 
poses, and  who  would  there  present  only 
such  facts  to  him  as  they  might  think  most 
likely  to  forward  the  objects  they  had  in 
view.  He  would  do  it,  too,  on  the  spot, 
knowing  that  if  he  postponed  the  work  for 
a  chamber  enquiry,  it  would  be  done  with 
a  loss  of  time  and  waste  of  money,  which  it 
was  his  duty,  if  possible,  to  prevent.  The 
removal  of  lunatic  references  from  the 
Masters  is,  in  our  view,  a  very  valuable 
improvement .  The  constant  deputation  and 
wide  scattering  of  duties,  with  its  conse- 
quent loss  of  moral  responsibiUty  and  per- 
sonal interest  and  attention  in  the  func- 
tionary, is  in  our  view,  one  of  the  greatest 
defects  of  our  equity  institutions.  On  this 
subject,  we  some  time  since  dealt  largely  in 
a  series  of  articles  on  the  Master's  Office. 
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A^ain — while,  ftecording  to  the  present 
practice  in  Chancery,  a  receiver  in  a  suit  is 
bound  from  time  to  time,  at  the  mere  bid- 
ding of  the  Master,  without  order,  to  come 
into  the  office  and  pass  his  accounts ;  and 
while  it  is  thought  right,  he  should  be 
bound  thus  strictly,  although  all  adverse 
interests  in  the  property  under  his  ma- 
nagement, are  represented  in  the  suit,  and 
all  the  parties  representing  these  interests 
are  there  to  watch  him,  and  keep  him  in 
order ;  according  to  the  practice  in  lunacy, 
in  the  parallel  case  of  a  committee,  where 
there  is  probably  no  one  caring  to  check 
his  proceedings,  or  to  press  them  on,  net 
only  has  the  Master  no  power  to  call 
on  him  to  bring  in  his  annual  accounts, 
but  he  himself  has  no  power  to  take  them 
in  without  first  presenting  a  special  peti- 
tion to  the  Lord  Chancellor,  for  leave  to  do 
this  very  obvious  duty,  and  obtaining,  at  a 
considerable  expense,  a  formal  order  allow- 
ing him  to  do  it. 

Is  it  necessary,  again,  to  deal  with  a  lu- 
natic's funds  in  the  Accountant  General's 
hands  ?  The  committee  must  first  obtain 
an  order  from  the  Lord  Chancellor  in  lu- 
nacy, and  get  it  drawn  up  by  the  secretary 
of  lunatics,  and  file  it  with  the  clerk  of 
the  custodies,  and  then  take  the  copy  to 
the  Chancery  side  of  the  Court,  and  get 
another  order  from  the  Lord  Chancellor  as 
a  Chancery  Judge,  based  on  his  old  order 
in  lunacy,  and  then  get  this  drawn  up  by 
the  Chancery  registrar,  and  then  entered 
with  the  Master  of  the  reports ;  and  then 
only  he  has  a  document  on  which  the  Ac- 
countant General  will  act.  All  this  must 
be  gone  through  before  he  can  invest  a 
sin^e  dividend. 

We  have  pointed  at  these  obvious  defects 
in  the  lunacy  system  to  enable  us  to  say 
Ithat  these  are  among  the  defects  of  which 
the  Lord  Chancellor's  bill  will  enable  the 
cure.  Tliis  bill  may  also  do,  it  is  probable, 
much  other  good  not  here  pointed  at.  It 
wdll  impart  a  uniformity  to  the  proceedings 
on  the  writ  of  enquiry ;  it  will  practically 
lead  in  the  minor  matters  in  lunacy  to 
making  the  Lord  Chancellor  the  appellate 
Judge,  rather  than  the  primaiy  Judge,  of 
subjects  wliich  are  not  often  of  a  nature  to 
require  his  personal  attention ;  it  will  make 
the  primary  Judges  (the  commissioners) 
into  Judges  taking  their  own  references  (in 
our  eyes,  as  our  readers  know,  a  most  im- 
portant principle  in  judicial  pre  e  d<ire)  ; 
and  by  the  very  reduced  expenditure  it 
will  occasion,  it  will  greatly  increase  the 
number  of  lunatics'  estates  under  judi- 
cial administration,  and  at  the  same  time. 


and  what  is  even  more  important,  it  will 
extend,  through  the  admirable  system 
of  medical  visitation,  the  salutary  watch* 
fulness  of  the  judge  in  lunacy,  to  very 
many  more  of  those  unfortunate  wrecks 
of  humanity  to  whose  benefit  tliis  branch 
of  judicature  is  devoted.  By  its  de- 
spoiling expenditure,  the  Court  of  Chan- 
cer}%  we  fear,  has  heretofore  far  too  often 
pauperised  its  lunatics.  Practitioners  can 
rarely  have  felt  defects  in  our  legal  insti- 
tutions more  keenly,  than  when  they  have 
been  called  to  deal  with  the  case  of  a  lunatic 
whose  property  was  so  placed  as  only  to 
admit  of  judicml  administration  and  yet 
was  so  small  as  to  make  such  administra- 
tion a  sure  grave  for  the  entire  estate. 

In  another  point  of  \icw  this  bill  is  a 
subject  of  much  interest  to  us.  The  theory 
of  local  courts  woidd  seem  to  have  gained 
considerable  ground  of  late,  though  why  we 
cannot  tell ;  for  no  new  reasons  have  been 
adduced  that  we  know  of,  in  its  favor.  In 
our  belief,  it  is  a  great  popular  blunder, 
llie  principle  of  division  of  labour  is  just  as 
applicable  to  law,  as  to  calico  making ;  and 
we  believe  that  it  would  be  as  wise  to  at- 
tempt to  supersede  Manchester,  and  to  set 
up  paroclvial  cotton  mills,  or  to  put  down 
steam  worsted  spinning,  and  to  re-esta- 
blish a  spinning-wheel  for  every  old  wo- 
man throughout  the  country,  as  to  at- 
tempt to  set  up  king  Alfred's  county  courts 
a^ain,  under  whatever  other  name  the  le- 
gislature may  please  to  call  them.  Tke 
country  part  of  the  profession  has  found 
that  the  litigatory  department  of  its  buai- 
nesa  ifi  best  and  cheapest  done  in  London^ 
by  an  a^ent  always  attending  to  that  par- 
ticular department,  and  to  that  alone.  And 
it  has  found  that  the  legal  article  manu- 
factured in  London  is  of  a  better  quality. 
Seeing  that  the  chief  part  of  equity  business 
is  amicable  administration  business,  (a 
business  in  which  the  qualifications  of  the 
master  only  signify,  not  those  of  iht  judge) 
and  knowing  what  a  first-rate  master  tlic 
Chancery  Court  of  Lancaster  has,  and  tliat 
he  will  travel  to  any  part  of  the  county  to 
execute  his  references,  we  ask  why  has  the 
business  of  that  court  dwindled  away  to 
nothing?  Merely  and  solely  because  the 
Liverpool  or  Manchester  practitioner  (and 
he  yields  in  shrewdness  to  none)  finds  that 
the  principle  of  division  of  labour  is  too 
strong  for  his  local;court ;  that  it  is  better  for 
him  to  send  to  his  London  Chancery  agent, 
who  is  attending  to  this  one  class  of  business 
only  and  always,  than  to  try  to  work  such 
references  himself,  liaving,  as  he  can  have, 
only  one  or  two  of  them  per  annum  to  do  ii 
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mt  most.     Brides  tbis,  the  rail  roads  and 
the  penny-post  have  now  settled  the  ques- 
tion if  it  was  not  settled  before.     If  any 
general  local  court  act  should  pass,  leaving 
the  Queen's  courts  concurrent  jurisdiction 
(and  it  would  be  against  the  first  principles 
of  judicial  legislation  not  to  let  plaintiffs 
ivork  out  their  own  relief  the  way  they 
think  they  best  can)  we  are  quite  confident 
it  win  make  little  or  no  change  in  the  prac- 
tical transaction  of  litigatory  or  admiuistra- 
tory  business.     Now,  just  at  the  moment 
when  local  court  bills  are  all  the  rage,  the 
Lord  ChancelloT  has  broug^  in  a  bill  of 
which  the  most  valuable  feature  is  essential- 
ly aa/t-2o0a/.   It  places  aU  the  country  com- 
missions of  enquiry  under  two  London  com- 
missioners.    It  extends  the  excellent  prin- 
ciple of  the  lunatic  visiting  bill  to  the  legal 
part  of  the  business.     If  it  be  right  to  send, 
at   a  great  expence,  a  first-rate  physician 
from  London  once  every  year  of  the  lunatic's 
life,  to  see  him,  it  is  surely  right  to  incur, 
omce  in  his  life,  the  expence  of  sending  a 
good  London  lawyer  to  see  whether  he  is 
lunatic  or  not.     But  if  local  judges  are 
right  to  do  the  local  legal  work,  why,  we 
would  ask,  should  not  local  physicians  do 
.the  local  visiting  work  also  ?     Because  noble 
and  leaned  lords,  who  can  declaim  loudly  in 
favor  of  local  barrisiers,  have  found  by  ex- 
perience,  that  it  does  not  do  to  trust  the  heal 
doctor  of  medicine,  with  his  limited  and  tn- 
ferior  experience.      They  have  found,    with 
reference  to  the  medical  assistance  the  Jaw 
requires,  that  rectitude  of  mindy  reetUude  of 
judgment,  and  rectitude  of  action,  are  best 
secured  by  the  *'  neighbouring  eyes  **  of  a  vast 
metropolit-an  pu\4ic. 


CONSTRUCTION  OF  THE  WILLS  ACT. 


The  Wills  Act,  1  Vict.  c.  26,  has  now  had 
a  fair  trial,  and  considering  the  large  body 
joi  law  which  it  affected,  and  the  constant 
occurrence  of  the  subject  to  which  it  relates, 
we  know  of  no  act  that  has  created  so  little 
litigation,  or  is  more  deserving  of  praise  for 
the  general  benefit  conferred  by  it.  The 
new  attestation  clause,  the  rendering  two 
witnesses  in  every  case  necessary,  although 
certainly  a  somewhat  severe  part  of  the 
measure,  has  been  found  to  be  attended 
with  the  good  results  anticipated  from  it, 
and  a  clear  and  settled  rule  having  been 
once  laid  down,  it  wiU  become  familiar  to 
men's  minds,  and  be  almost  always  acted 
on.  There  is,  however,  an  exemption  from 
the  operation  of  the  act,  under  the  11th 
section,  in  the  case  of  the  wills  of  soldiers 


**  in  aetaal  military  service,"  and  there  baa 
been  some  question  as  to  the  construction 
to  be  given  to  this  expression. 

In  one  case,  a  lieutenant  in  the  76th 
regiment  of  foot,  stationed  at  Demerara, 
died  a  bachelor,  leaving  a  father.  After 
his  death,  a  testamentan^  writing,  in  the 
form  of  a  letter  to  his  solicitor,  written  by 
the  deceased  while  on  military  service  at 
Berbice,  was  found  among  his  papers,  but 
unattested.  Sir  Herbert  Jenner  said,  "  I 
understand  that  there  have  been  two  cases 
in  which  prob&te  has  passed  in  common 
form  upon  affidavit  that  the  deceased  was  a 
soldier  in  actual  military  service.  I  am  n<yt 
prepared  to  say  that  our  regiments  in  the 
colonies,  or  in  garrison  at  home,  are  in 
actual  military  service.  I  cannot  think  it 
was  the  intention  of  the  legislature  to  ex- 
cept every  officer  under  such  circumstances 
from  the  operation  of  the  act.  Under  the 
peculiar  circumstances  a(  the  case,  consi- 
dering that  the  party  deceased  was  with  his 
regiment,  and,  in  the  opinion  of  the  War 
Office,  in  actual  military  service  at  the  time, 
I  shaU  allow  predate  of  this  letter  to  pass. 
It  is  under  the  peeuhar  circumstances  of 
this  case  that  I  do  so,  nor  should  I  do  it, 
but  that  the  father,  who  prays  probate,  is 
the  person  wlio  would  be  entitled  to  the 
whole  property  if  his  son  is  dead  intestate, 
and  tliere  is  no  person  against  whom  the 
paper  could  be  propounded."* 

Anc^er  question  on  this  section  htis  been 
whether  the  term  *'  soldier"  extended  to 
persons  in  the  military  service  of  the  East 
India  Company,  and  on  this  point  Sir  Her- 
hert  Jenno'  has  expressed  himself  more  de- 
cidedly in  a  late  case  in  which  the  point 
arose.^  **  The  deceased,"  he  said,  "  must 
be  considered  to  have  been  a  surgeon  in  the 
East  India  Company's  service;  his  being 
in  charge  of  recruits  for  royal  regimj^nt^, 
which  was  no  part  of  his  regimental  duty, 
would  not  constitute  him  a  Queen's  officer. 
But  with  respect  to  mariners,  the  exemption 
is  extended  to  merchant-seamen,  and  by 
parity  of  reasoning,  persons  in  the  military 
service  of  the  East  India  Company  would 
seem  to  be  included  in  the  term  •  soldier.' 
There  is  nothing  in  the  section  which  re- 
stricts the  exception  to  the  Queen's  service. 
I  a  4  of  opinion  that  a  soldier  in  the  East 
luiia  Company's  service  comes  within  the 
exception ;.  and  I  am  inclined  to  hold  that, 
under  the  circumstances,  the  deceased,  in 
this  case,  was  in  the  actual  mihtary  service 
at  the  time  the  wiU  was  written." 

Another  point  on  the  same  act  has  re- 


•  In  re  Phipps,  2  Curteis,  368. 
b  In  re  Donaldson,  2  Curt.  386. 
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ceiitly  occurred.    By  the  20th  section,  it  is 
provided  that  the  whole  will  may  be  re- 
voked by  buruing,  tearing,  or  otherwise 
destroying  the  papers ;  and  a  question  has 
arisen    whether    a    "  cancellation "   came 
within  the  words  "  otherwise  destroying." 
It  has  been  held  under  the  act,  that  if  a 
party  cut   out  his  name  with  a  pair  of 
scissors,,    it  is   a  destruction  within   the 
meaning  of  the  act.^     In    deciding    the 
point  the  same  learned  Judge  said,  *'  It  is 
admitted  that  prior  to  the  Ist  of  January,, 
1838,  this  would  have  been  a  good  revoca- 
tion, for  under  the  old  law  cancellation^ 
animo  revocandi,  was  a  mode  of  revoking  a 
will.     The  act  1  &  2  Vict.  c.  26,  however, 
has  made  a  very  considerable  alteration  in 
the  testamentary  law;   by  this  statute  a 
distinction  existing  under  the  former  law 
is  removed;  wills  both  of  personalty  and 
of  land  are  required  to  be  executed  and 
revoked  in  the  same  manner;  the  Court 
has,   therefore,    no   discretion,   but  must 
govern  itself  by  what  it  considers  to  be  the 
true  meaning  and  construction  of  the  act." 
*'  The  question  comes  to  this :  Is  a  will 
destroyed  within  the  meaning  of  the  20th 
section,,  by  being  struck  through  with  a 
pen,  the  name  of  the  testator  being  crossed 
out,  and  the  names  of  the  attesting  wit- 
nesses being  struck  through?     It  appears 
to  me  quite  impossible  to  put  such  a  con- 
struction upon  the  act»  as  to  say  that  can- 
celling a  wUl,  by  striking  it  through  with  a 
pen,  is  a  destruction  of  the  will.  When  the 
legislature,  after  mentioning  'burning'  a 
will  and  '  tearing '  a  wiU,  speak  of  '  other- 
wise destroying '  a  will,  they  must  be  un- 
derstood as  intending  some  mode  of  de- 
atruction,  ejusdem  generis,  not  an  act  which 
is  not  a  destroying  in  the  primary  mean- 
ing of  the  word."     The  will  was  accord- 
ingly admitted  to   probate.^     It  will  be 
seen  that  this  ia  an  important  decision,  as 
we  have  been    accustomed  heretofore  to 
think  that  the  cancellation  of  a  will  would 
revoke  it.     .  ^ 


ANSWERS 
TO  EXAMINATION  QUESTIOXS. 

[Wb  have  received  the  followio^  answers  to 

the  (luestious  in  couveyanciuj^  which  were  put 

last  term.} 

Estates. 

A  devise  of  real  estate  without  any  words  of 
limitation,  contained  in  a  will,  made  pre- 
viously to  the  1st  January,  1838,  ^ives  to  the 
drvisee  an  Chtiite  for  lifeonly.  It  should  be 
<ibserved,  however,  that  if  in  the  wording  of 


c  f/ob6*  V.  Kniffht,  I  Curt.  /fiS. 
*  Stephens  f .  Tt,prclK  2  Curr.  iG3. 


such  a  devise,  the  testator  express  the 
sli;(hte8t  intention  of  ^vinf;  more  than  mi 
estute  fur  life  to  the  devisee,  the  Courts  of 
Equiiy  will  carry  such  intention  into  exe- 
cution. By  1  Vict.  c.  26,  s.  28,  which  ap- 
plies to  wills  made  on  or  subsequently  to 
1st  January,  1838.  it  is  enacted  ■*  that  where 
any  real  estate  shall  be  devised  to  any  person 
without  any  words  of  limitation,  aurh  devise 
shall  be  construed  to  pass  the  fee  simple  or 
other  the  whole  estate  or  interest  which  tes- 
tator had  power  to  dispose  of  by  wiU  in  such 
real  estate,  unless  a  coutiary  iuteution  shall 
appear  by  the  will," 

It  is  a  vested  remainder.  The  persons  to 
whom  the  remainder  is  limited,  and  the  event 
upon  which  it  is  to  take  cfiecf,  are  certain 
and  determined.  The  mere  uncertainty 
whether  the  estate  will  ever  come  into  pos- 
session, will  not  make  the  remainder  cot>- 
tinpcni.  Fearne,  by  Butler,  21 6»  9th  edition. 
If  tlie  remainder  were  contingent,  the  tenant 
for  life  by  forfeiture,  surrender,  or  other- 
wise, mi;rht  destroy  the  remainders  limited 
on  the  settlement.     Burton,  sec.  778. 

Cross  remainders  are  where  particular  estates 
in  land  are  fi^iven  to  two  or  more  persons 
with  a  direction  tliat  upon  the  determiuatioo 
of  either  of  sueh  particular  estates  it  shall 
remain  over  to  the  other  gruntees»  and  the 
remainder-man  or  reversioner  is  not  let  in 
tilllhe  determination  of  all  the  particular 
estates.  Criii*e,  Vol.  I,  298.  Cross  remain- 
ders cannot  be  implied  in  a  deed..  Cole  v. 
Levinfftton,  1  Vent.  224.  They  mav,  how- 
ever, be  implied  in  a  wilL  Preston  on  Estates, 
1  Vol.  94. 
An  underlease  will  not  be  aflTected  by  the  sur. 
render  of  the  oripnal  lease.  Wat  kin's  Con- 
veyancings, W,  The  rent  reserved  by  the 
tinderlease  will  pass  to  the  surrenderee  as 
incident  to  the  reversion.  It  woi^lit  be  ma- 
nifestly uuiust  that  the  lessee  should  be  per- 
mitted  to  frustrate  his  own  grant. 

Merger^ 

To  produce  merger  a  greater  and  a  leas  estate 
must  become  ve8te<l  in  one  and  the  same 
person  in  one  and  the  sdine  ri^^ht,  without 
any  intervening  e.state.  Fee  tail  is  prevented 
by  the  statute  de  donis  from  merghig  in  the 
reversion. 

Ves,  a  term  of  years  will  merge  in  the  imme- 
inediate  reversion,  although  it  be  for  a  less 
number  of  years  thau  the  term  in  poaession. 
Burton,  sec*.  899;  Stephtnss,  Bridges,  Mad. 
&  Geld.  66. 

Conveyance, 
Where  the  reversion  is  conveyed  by  deed  of 
grant,  the  grantee  may  at  some  future  period 
be  called  upon  to  prove  the  existence  of  a 
purtieular  estate  at  the  time  of  the  grant,  but 
this  is  not  the  case  if  the  conveyance  be  by 
lease  and  release*   Burton,  sec.  149. 

Curtesy, 
No,  it  is  not.  If  the  husband  have  issue  hy  his 
wife,  born  alive,  and  by  possibility  capable  of 
inheriting  her  estate,  it  will  entitle  him  after 
her  death  to  hold  the  lauds  for  life  of  which 
she  was  bciAed  for  an  estate  of  inheritance 
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rested  party,  and  rather  differing  m  my  opi- 
nion from  several  letters  that  have  lately  been 
addressed  to  you,  I  hope  you  will  consider  a 
few  lines  from  me  not  unworthy  of  a  place  iu 
your  columns. 

In  the  first  place,  I  would  state  that  I  per- 
sonally am  not  averse  to  the  candidates  beinf? 
classed,  or  to  any  other  mode  of  distinguishing 
those  who  pass  through  the  ordeal  with  the 
greatest  credit;  but  my  notion  is,  that  any 
such  regulation,  instead  of  working  bene- 
ficially, would  have  just  the  contrary  effect ;  I 
think  it  would  lead  to  a  regular  system  of 
*'  cramming  up"  for  the  examinations,  and 
that  this  vrnmmed  knowledge  being  wholly 
superficial,  would  soon  vanish  from  the  mind, 
and  as  a  consequence,  it  would  very  often  fol- 
low, that  those  who  passed  with  a  high  hand, 
and  were  held  forth  to  the  world  as  the  cle- 
verest and  ablest  lawyers,  would,  in  fact,  have 
no  solid  legal  knowleffg>e,  and  perhaps  in  a  very 
short  -space  of  time  would  find  themselves 
practically  deficient :  whilst  those  who  have 
pursued  a  steady  course  of  reading  during  the 
five  years  of  their  articles,  and  at  the  same 
time  have  not  neglected  the  practical  parts  of 
the  profession y  because  they  have  not  passed 
the  examination  so  brilliantly  as  those  who 
adopted  the  cramming  system,  would  be  held 
forth  to  the  world  as  comparatively  inferior, 
though  in  fact  they  have  the  clearest  practical 
knowledge,  based  on  the  soundest  theoretical 
foundation.  R.  W.  S. 


during  coverture,  as  tenant  by  curtesy.  Bur- 
ton, sec.  343. 

Ejperutor. 

An  executor  de  son  tort,  is  he  who  takes  upon 
himself  the  executorship  by  intrusion.    The  i 
only  difference  between  an  executor  de  son  | 
tort  and  a  rightful  execntor  is.  that  the  } 
former  cnnuol  retain  his  own  debt,  for  the  i 
law  will  not  allow  him  to  benefit  by  his  own  | 
wrongful    interference.     Chitiy's    lieneral 
Practice,  Vol.  1,  526.    A  discharge  given  by 
an  executor  de  son  tort  would  be  valid. 
Distribution, 

There  is  no  difference  whatever. 
Truit, 

A  purchaser  for  valuable  consideration  without 
notice  of  the  existence  of  the  trust,  will  hold 
the  land  discharged  from  the  trust.  But 
if  the  purchase  be  made  with  a  knowledge 
of  the  trust,  he  will  hold  the  land  subject  to 
the  trust. 

Every  trustee  who  has  accepted  the  trust  must 
join  iu  the  receipt  for  the  purchase  money, 
although  he  may  have  released  the  estate  to 
•the  other  trustees.  A  trustee  cannot  dele- 
irate  a  personal  trust  and  confidence  reposed 
iu  him  Sugden  V.  &  P.  3  Vol.  174,  10th 
edition.  . 

A  trustee  would  not  be  justified  in  complying 
with  the  request  of  cestui  que  trust,  unless 
cestui  que  trust  were  solely  interested  in  the 
trust  funds.  Although  cestui  que  irutt  would 
be  estopped  by  his  concurrence  from  pro- 
ceeding against  the  trustee  for  the  breach  of 
trust,  yet  the  trustee  would  be  answerable  to 
the  remainder- men.  Cestui  que  trust  pos- 
sesses no  jus  disponendo  over  the  trust  funds, 
where  others  are  interested  in  them  as  well 
as  himself. 

Assets, 

The  statute  enacts  that  they  shall  be  equitable 
assets;  and  thai  creditors  by  specialty  in 
which  the  heirs  are  bound,  shall  be  paid 
before  any  creditor  by  simple  contract,  or 
by  specialty,  in  which  the  heirs  are  not 
bound. 

Mortgage, 

He  %vill  not.  unless  the  deed  for  securing  the 
first  mortgage  be  expressly  given  for  secu- 
ring the  stiim  (hen  lent,  and  also  further  ad- 
vances. Coote,  612.  If  a  first  mortgagee 
lends  a  further  sum  of  money  without  notice 
of  a  second  mortgage,  although  the  second 
mortgage  shall  be  registered,  his  whole 
money  shall  be  paid  in  tite  first  place.  Sugd. 
V.  &  P.  3  Vol.  370,  lOih  edit. 

SELECTIONS 
FROM  COURESPONDENCE. 

LEGAL    8XAMIKATI0N   DISTINC  MONS. 

Sir, 

The  subiect  of  honors  or  distinctions  being 

introduced  at    the    examination    of  articled 

clerks  has,  from  time  to   time*   been  much 

discussed  in  your  journal,  and  being  an  inte- 


1IBAN8   FOR  TRACING  PEDIOREBS. 

Sir, 

Observing  that  on  letters  of  probate  there 
is  a  marginal  minute  as  well  of  the  sum  under 
which  the  personalty  is  sworn,  as  of  the  day  of 
the  testator's  death,  I  recommend,  as  a  ^reat 
assistance  in  tracing  pedigrees,  that  the  mmute 
be  so  extended  or  altered  as  to  show  where 
the  testator  had  been,  or  wa^  likely  to  be, 
duried. 

And  being  on  the  subject  of  pedigrees,  I 
would  recommend  a  chain  of  references, 
thus — 

That  the  entry  of  a  baptism  of  a  legitimate 
child  should  name  the  place  where  the  parents 
were  married.  That  the  entry  of  a  m  irriage 
should  name  the  places  where  each  of  ttie 
parties,  if  single,  was  baj)tized — if  both,  or 
either  of  them,  had  been  previously  married, 
then  substitute  the  name  of  the  place  of  the 
previous  marriage,  in&tead  of  the  birth  of  that 
party  ;  and  that  the  entry  of  the  burial  should 
show  where  the  party,  if  married,  was  last  mar- 
ried, and  if  single,  where  such  party  was 
baptized. 

These  particulars  not  to  be  certified  by  the 
registrar  as  facts,  but  as  statements  made  by 
the  persons  attending  the  ceremony. 

H.  H.  J 

auctionbkr's  authority  to  contract. 

Sir, 
In  answer  to  the  question  No.  15  at  p.  54, 
ante,  it  is  stated  at  p.  8^  ante,  XhdX,  *'  In  cases 
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of  the  sale  of  kmds,  the  aficti/meei*  U  not  to 
l>e  cousidiTcd  as  the  affent  for  both  partit  a, 
and  therefore  his  entering  the  name  of  tiie 
buyer  of  a  lot  of  land  in  his  book  as  the  pur- 
chaser is  not  a  note  in  writinir  within  Uie  Sutiite 
of  Frauds  :  Stansfield  v.  Johnson,  J  Esp.  10', 
but  see  White  v.  Proctor^  4  Taunt  209,"  from 
which  it  appears  that  the  auctioneer  is  not  the 
agent  of  the  purchaser,  (Previously  to  reading 
this  answer  1  harl  come  to  the  conclusion  that 
the  aucrionper  was  the  agent  of  the  purcbuser 
as  well  as  of  the  vendor,  and  on  referring  to 
Atkinson's  Essay  on  Marketable  Titles,  p.  6], 
1  read  as  follows — **  It  has  long  been  settled, 
and  indeed  it  is  obvious,  from  the  very  nature 
of  the  relationship  between  the  parties,  that 
the  auctioneer  must  be  the  agent  of  the  ven- 
dor, (or  the  purpose  of  signing  an  agreement ; 
Imt  it  was  long  a  subject  of  considerable  doubt 
whether  he  could  be  considered  as  the  agent 
of  the  purchaser,  so  a^  to  bind  him  also  by  his 
signature.  This  point  was  finally  set  at  rest 
in  the  affirmative  by  Kemys  v.  Procter,  3  Ves. 
&  Bea.  57;  (S.  C.  affirmed  on  appeal  1  Jac. 
&  Walk.  350.)  which  underwent  very  great 
consideration — a  very  strong  case — the  pur- 
chaser not  being  present  at  the  sale,  and  bid- 
ding by  an  agent,  who,  after  the  sale,  refused 
to  pay  the  deposit  or  sign  the  agreement; 
notwithstanding  which  Sir  W,  Grant  decreed 
specific  performance  on  the  auctioneer's  meni- 
oranduni«  cr  entry  in  the  sale  book  of  the 
defendant's  agent  being  the  highest  bidder," 

This  statement  of  Mi.  Atkinson's  seems 
quite  contrary  to  the  answer  above  set  forth, 

A.S. 

[The  deetsioft  in  Stanfieid  v.  Johnson  appears 
to  be  correctly  stated,  bat  the  case  of  White 
V.  Procter  is  also  referred  to  — Kj>.] 


qUALIFtCATIONS  Of  ARTICLED  CLERKS. 

Sir, 

At  a  time  when  inch  a  laudal)le  spirit 
of  emulation  is  exhibited  amongst  the  articled 
derks  reUtive  to  Examination  Distinctions, 
can  it  be  improper  to  direct  the  attention  of 
the  profession^  to  another  subject  of  almost 
eqnal  importance  with  that  of  emlnenie  in 
legal  attainments  ? 

It  would  be  impracticable  (for  some  years} 
to  institute  a  classical  and  srientlHc  examina- 
tion, in  addition  to  the  present  lei^^al  one ;  nor 
indeed  should  1  wish  to  see  such  a  measure 
attempted,  unless  it  were  accompanied  by  some 
fdci  itic's  of  obtaining  academical  education, 
greater  than  the  country  at  present  possesses : 
4iut  those  of  our  aspiring  friends  who  have  the 
good  fortune  to  be  resident  in  Loudon,  may 
(if  I  mistake  not)  avail  themselves  of  the  op- 
portunities atTorded  by  its  university.  I  need 
not  attempt  to  shew  how  much  the  credit  of  the 
lower  branch  of  the  profession  would  be  en- 
hanced, if  its  members  were  thus  accredited 
ciiizeoi  of  the  republic  of  letters,  as  well  as 
loyal  officers  of  her  Majesty's  Courts,  and 
learned  proficients  in  their  country's  jurinpru- 
dence.     My  exp<rrlence  as  a  clerk  has  forced 


upon  me  no  very  exalted  idea  of  the  Hteriary 
(and  sometimes  of  the  legal)  attaijimeats  of 
those  amongst  whom  I  am  designed  to  asso- 
ciate, us  *•  one,  &c." 

These  considerations  have  ludui*ed  me  io 
address  myself  to  you,  in  the  hope  that  F,  and 
others  in  consimili  cttsu,  may  ere  lon<;  dt«rover 
in  the  pages  of  the  Legal  Observer  a  faithful 
Mt!ntor,  pointim;  our  youthful  and  hoiionrable 
ambititui  to  some  insis^nificant  niHie  in  the 
temple  of  Rune  through  the  portals  of  tlie 
London  University  •  or  perchance,  we  mi^jht 
be  tempted  to  pant  for  gown  and  wig. 

In  short,  Mr«  Editor,  I  trust  that  you  or 
some  of  your.re;iders  will  favour  us  with  some 
infcirmation  respecting  the  regulations  of  the 
LoHiton  University;  which  will  serve  as  a 
suitable  accompaniment  to  the  Examination 
Papers,  wish  which  you  have  so  kindly  fd. 
voured  (he  profession. 

OOSERVATOR. 
CHANCBRT  CAUSES.— MASTER'a  OFFICES. 

Sir, 

I  am  deli;;hted  to  learn  that  ev^ry 
cause  remaining  for  hearing  in  the  Court  of 
Cliancery  will  be  shortly  heard.  This  is  well, 
and  must  gladden  the  hearts  of  many  a  suitor, 
and  of  not  a  few  professional  men. 

1  confess,  however,  I  entertain  no  incooMde- 
rablc  Apprehension  that  if  we  are  putting  too 
mu(  h  force  on  one  portion  of  the  machine, 
that  liy-and-by,  the  Master's  offices  will  be 
overwhelmed  with  business,  and  be  nnable  to 
keep  the  machine  going  in  a  way  that  could  be 
wished.  The  obvious  remedy  is  an  increase  in 
the  number  of  Musters,  which,  I  apprehend 
will  be  found  indispensable.  I  believe  the 
present  number  very  little  exreeds  the  number 
fify,  oran  hundred  years  ago,  when  the  Court 
had  not  a  titlie  of  the  business,  and  I  do  not 
consider  the  present  mode  of  paying  the  chief 
clerks  and  the  subordinates  by  a  fixed  stipend 
i  instead  nf  fees,  one  at  all  calculated  to  facili  ate 
'  the  business  of  the  suitors,  but  quite  the  con- 
trary. I  hope  and  tru.^t  the  matter  of  the  in- 
crease of  Mdsters  will  rereive  that  attention  in 
the  proper  quarter  its  importance  demands. 

Civis  A. 

[We  think  the  iucrease  of  the  number  of 
Master's  r/cr^x  should  be  first  tried. — Eo.] 


MOOT  POINTS. 


CONSIDERATION  OF  CONVETANCK. 

Upon  ^.'s  bringing  an  action  of  ejep tinent 
against  B.,  for  breach  of  covenant  to  repair,  it 
is  at^reed,  verbtdly^  that  the  defendant  shall  let 
judgment  ^a  by  default,  and  be  iramediaiely 
afterwards  reinstated  by  a  fresh  conveyance, 
oa  payment  of  costs  up  io  a  certain  <lay,  ond 
the  coats  of  tiie  conveyance ;  no  other  or  fresh 
consideration  to  be  ^iven  tbaii  tlie  previous 
iow  ground  rents,  »&  before.     Judgment  bar* 
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i  AC  lieeo  tlKB^^lf  a  <Ioifbt  bw  ftrifteo  whether  a 
autCcient  coasidcration  ftppears,  to  compel  the 
recoDveyance,  and  after  executing  to  euppurt 
ihf>  same.  I  ito  not  see  the  point  anytvhere  de* 
ctf)«d,  and  should  he  ihaukfiil  for  some  early 
iaformatioD.  Omiceok. 


FROTBCTOn  OF  SETTLEMENT. — FELONT. 

There  are  few  if  any  enactments,  that  are 
likely  to  pro<ia(*e  more  8oli<l  advantaires  to  the 
eomrniiniiy  than  the  Fines  and  Recoveries  Act, 
3  &  4  W.  4,  c.  7*i.  It  would,  hwveYcr,  lie 
somewhat  surpriHin^,  considerinf^  the  neatness 
of  the  chan)(e  that  has  keen  effe«*tcd,  if  it  shoiikl 
not  he  found  to  require  some  amendments. 
The  ^'^rd  sertifui  relating  to  the  apf)oiatiiieat 
of  protector  in  cases  ol  treason  or  felony,  on  a 
sjiperficial  view,  mi^ht  he  sup|ioted  to  test  the 
protectorship,  under  those  circomstanee»,  in 
the  Court  of  t'hancery.  Though  that  is  evi- 
dently the  intention  of  the  legislature,  vet  i 
think,  OD  a  c*areful  perusal,  it  will  he  round 
that  no  provision  whatever  is  made  for  treason 
or  felony;  and,  thai  to  have  emhraced  th(»8e 
ca^ea  the  words  which  I  insert  in  the  clatt<e  in 
ii  ilics,  or  some  other  to  the  like  effect,  sboald 
have  heen  embodied.  After  providinff  for  the 
protectorsUip  in  easei  of  lunacy,  the  section 
proceeds  as  follows  e  "  or  if  any  person,  pro- 
tector of  a  settlement,  shaU  he  convicted  of 
treaaon  or  felony,  or  if  any  person,  not  hein|C 
tbe  owner  of  a  prior  estate  under  a  iiettlement, 
shall  he  protector  of  such  settlement,  and  slwll 
be  an  intant,  or  if  it  aball  lie  uncertain  whether 
aocli  last  mentioned  p<*rson  l»e  living  or  iJead, 
tbeci  his  M<9esty*6  iiixb  Coun  of  Chuncery 
■iiall  be  tbe  protector  of  such  settlement,  in 
ls«u  of  tbe  person  *  ufho  shall  Le  so  coMfieted  of 
tratwon  or  felony^  or^  who  shaU  be  an  infant, 
or  whose  existence  camnot  be  'ascertained  at 
aforawid." 

Tbere  is  evidently  oo^xjorirjitprfrvisioa  under 
tliis  section  that  tlie  Court  of  Chancery  shall 
liave  tbe  protectorship  in  cases  of  treason  or 
fehiny;  and  alihoiu(h  I  have  consulted  aeveral 
text  writers  ou  the  subject,  I  d^i  not  find  aay 
douUu  raiseil  as  to  the  <c«u«t ruction  of  the 
above  clttuse.  Qtie. 


COMPOUND  INTEREST. 

A  person,  of  the  age  of  70,  holds  a  policy  of 
n-surance  of  a  respectable  oftice  on  bis  -own 
life,  which,  beio^i;  of  several  years  etandin^,  is  of 
Ciiuaiderable  value.  lisk\i\\%  fctUen  into  decayed 
c  rcumstaiiccf,  he  is  uuabie  to  keep  up  tbe  no- 
luial  premiums  by  bis  own  means,  hutatibei 
same  time  is  anxious  to  preserve  the  policy  for, 
the  benefit  uf  some  of  bis  family  who  may  sur- , 
vive  him.  A  friend  of  bis  is  willing  to  make 
the  payments  for  him  upon  the  security  of  the 
policy,  on  the  condition  of  receiving  ibe  aitme 
with  compunnd  interest  upon  the  falling  in  of 
tbe  policy  oii  the  death  of -Che  party.  By  what 
mode  can  such  eomrpound  inlerost  be  sectired, 
so  as  Jo  be « legal  ohargc  on  the  polic)'  ? 

Q. 


EQUITABf.B  IIOBTGAGV.*-*N0TtCR. 

^.is  indebted  to  D.  in  200/.,  for  the  securiiy 
whereof  B.  holds  ^.'s  prDinissory  note,  and 
also  the  title  deeds  of  certain  lands,  with  a  me- 
morandum  of  deposit,  constituting  an  equitahle 
mortgage.  ^.  wishes  to  pay  off  B,  immediately 
and  take  op  bis  securities.  B.  insists  on  six 
months'  notice,  or  interest  in  lien  thereof,  as  if 
it  were  a  legal  mortgage.  Queere,  whether  he 
is  entitled  to  this?  Q. 


THE  CITY  PLEADERSHIP. 

Wn  presume  tbtit  it  Ss  owing  to  the  over 
stocked  state  of  the  bar,  that  so  hot  a  contest 
is  goinir  on  for  the  rity  pleadership.  It  ap- 
pears that  two  of  the  cattdidatea  have  circn« 
lated  a  long  string  of  testimonials  frum  most 
of  the  leaders  of  the  common  law  b:ir.  Com* 
mittees  are  organized^  over  which  certain  emi- 
nent citizT'ns  preside,  and  canvassings  are 
made  with  as  much  zeal  as  if  the  object  were 
a  seat  in  tbe  commons  house  of  parliament. 
True  it  is,  that  tbe  pb'ader:)hifi  fonn«  a  ^tep 
to  tbe  more  dignified  and  lucrative  office  of 
common  Serjeant,  and  thence  cf  the  rrcurder- 
bhip,  lately  graced  by  tlie  Lord  Deuman. 

Still  we  are  retnindcd,  that  some  of  the 
measures  which  have  been  talten  are  new 
m  the  proceeding^  of  tbe  bar ;  and  wje  think 
it  our  duty  to  record  the  doubt  wliich  has  been 
expressed  of  the  propriety  of  procuring  and 
sending  certificates  of  diligence  and  good  con» 
duct  from  the  pastors  and  roasters  under  whom 
tbe  candidates  have  served.  This  notion,  how- 
ever, may  be  an  erroneous  one,  and  it  may  ht 
quite  right  that  the  citizens  of  London  should 
l>e  iofonncd  of  tlv:  pretensions  of  each  gentle- 
man who  aeeka  their  suffi-age.  We  fancy, 
however,  that  they  are  all  booonrahie  men,  of 
6q.ual  merit,  and  about  the  siine  standing. 
The  worthy  electors,  we  apprehend,  will  be 
guided,  not  by  these  testimonials,  but  by  their 
own  knowledge  of  fbe  irandidates,  or  the  opi- 
nions (not  of-coiinsel)  but  tlkeirfellow-ciiizenj. 

If,  however,  the  mode  of  preparing  fortlic 
contest  be  an  exception uMe  one,  we  believe 
the  candidates  are  not  responsilde  for  it.  Tbey 
have  (as  in  more  important  contests)  placed 
themselves  in  the  hands  of  their  friends — a 
very  conveniciK  arrangement, — and  interfere 
not  in  tbe  conduct  of  the  business. 
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ORDERSOFAUGU8T,  1841,— COPIES  OP  BILLS. 

The  copif  of  a  bill  served  on  a  de/endtint  un. 
der  thp.  2  ird  order  o/Angutt,  need  not  be 
an  office  cvpy^ 

The  Lord  Chancellor  liavini^f  conferred  with 
the  other  juH^es  on  the  construction  of  the 
23ii  order  of  26th  Aiisrust  184 ),  stated,  that  a 
copy  of  a  hill  omitting  the  interro/^atin^  part 
\VH8  sufficient  to  serve  under  that  order,  and 
that  an  office  copy  \va:»  uiinece^tsary.  The 
affidavit  would  state  the  correctness  of  the 
c«'py.    March,  1842. 


WILL.  •—  POWER    OP    APPOINTMENT.  —  COK- 
STBUCTION* 

Bequest  of  stock  to  trustees  to  pat/  dimdenrfs 
to  husband  and  wj/e,  and  the  surmror  t>f 
them  for  life,  and  after  death  of  nurvivor 
to  pay  the  capital  to  their  children  in  such 
shares  as  the  survivor  of  husband  and  wife 
should  appoint  by  his  or  her  Inst  will :  Held, 
that  the  power  could  onlt/  be  exercised  in 
favour  ffsuch  of  the  children  as  should  be 
living  at  the  death  of  the  survivor, 

William  Linton,  hy  his  will,  dated  in  1814, 
bequeathed  to  three  trustees  therein  named, 
(whom  he  also  appointed  his  executors),  the 
sum  of  1700/.  4  per  cent,  fiank  Annuities,  in 
trust  to  pay  the  interest  and  dividends  thereof 
to  Jnseph  Christie  and  Sarah  his  wife,  durin.&f 
their  lives  and  the  life  of  the  survivor,  and 
after  their  decease,  then  in  trust  to  transfer,  or 
pay  over  the  said  stock  to  their  children,  in 
Much  shares  and  proportions  as  the  survivor  of 
them  the  said  Joseph  and  Sarah  should  by  his 
or  her  last  will  direct  or  appoint.  The  testator 
died  ill  1817.     At  the  time  of  his  death  there 
were  three  children  (uut  of  five]  of  Joseph  and 
Sarah  Christie,  then  livinir.    One  of  the  three 
died  in  1818;  noe  married  the  plaintiff,  and 
died  in  18.'^2;  (he  other  married  the  defendant. 
Joseph  Christie  having  survived  his  wife  by 
his  will,  dated  in  1833,  appointed  the  said  sum 
of  1700/.  stock,  in  favour  of  defendant's  wife, 
the  only  child  then  living.     Joseph  Christie 
died  in  1839.    The  plaintitf  took  out  letters  of 
administration  to  his  wife,  and  filed  the  bill 
ajcainst  the  trustees  and  executors  of  Linton's 
will,  and  against  Renneck,  the  appointees'  hus- 
band, and  his  assignees,  he  having  been  de- 
clared a  bankrupt,  praying  for  a  declaration 
that  he  was  entitled  in  right  of  his  deceased 
wife,  as  her  personal  representative,  to  one 
moiety  of  the  1700/.,  and  of  all  the  dividends 
that  accrued  thereon  since  the  death  of  Joseph 
Christie.    The  cause  came  to  be  heard  hefore 
the  Master  of  the  Rolls,  who  held  that  the 
power  of  appointment  was  properly  exercised 
in  favour  of  the  defendant's  wife,  and  dismissed 
the  bill  with  costs.* 


»  22  Leg.  Obs.  462. 


Mr.  Girdlestone  and  Mr.  Roupell,  in  support 
of  plaintiflf's  appeal  from  that  decision. 

Mr.  Turner  and  Mr.  Busk  for  Renneck 's 
assififnees,  in  support  of  the  decision. 

Mr.  Richards  and  Mr.  Dixon  for  Renneck. 

Mr.  Pjttrr^  and  Mr.  •/.  H.  Taylor,  for  the 
trustees  of  Linton's  will. 

Mr.  Girdlestone,  in  reply,  contended  Uiat 
the  donee  of  the  power  could  not,  in  the  events 
that  happened,  exclude  any  of  the  children 
who  survived  the  testator ;  that  the  gift  was  a 
direct  gift  to  them,  and  therefore  went  to  their 
personal  representatives.  Christie  and  his 
wife  could  not  select  any  of  their  child reo, 
though  they  might  determine  the  share  of  each. 
He  relied  on  the  following  rases,  Mndoe  v. 
Jackson  fi  Hockley  v.  Mawbey^  Fanderxee  v. 
Aclomfi  Casterion  v.  Sutherland,^  Campbeii  v. 
Sandys,^  Drown  v.  Pococb^^  Hamerslep  v. 
Brave  k 

Ihe  Lord  Chancellor,  having  taken  time  to 
consider  the  question,  said,  after  stating  the 
words  of  the  beouest  and  power,  '*  It  has  been 
contended  that  Joseph  Christie  had  no  autho- 
rity under  Linton's  will  to  make  such  an  ap- 
pointmcnt.    That  depends  on  the  construction 
and  meaning  of  the  clause  whereby  the  fei- 
tator  directed  his  trustees  after  the  decease  of 
the  survivor  of  Joseph  Christie  and  Sarah  bis 
wife,  to  transfer  or  pay  over  the  said  stock 
unto  their  chihiren,  in  such  shares  and  propor- 
tions as  the  survivor  of  them  should  by  bis  or 
her  last  will  direct  or  appoint."     When  the 
testator  directed  that  after  the  death  of  the 
survivor  the  transfer  should  be  made  to  their 
children  in  such  shares  as  the  survivor  ahonld 
appoint,  he  must,  1  think,  be  Uken  to  have 
meant  children,  among  whom  the  shares  were 
capable  of  being  appointed  by  the  donee  of  the 
power ;  but  as  the  power  was  to  be  executed 
by  will,  those  children  could  only  be  such  as 
were  living  at  his  death,  that  is,  at  the  death  of 
the  survivor  of  Joseph  Christie  and  Sarah  his 
wife.     In  this  case  one  child  only  survived, 
hut  that  creates  no  difficulty,  for  it  is  clear  that 
the  power  in  such  case  might  he  executed  in 
favour  of  a  single  surviving  child.    It  was  con- 
tended on  the  part  of  the  plaintiff  that  thrre 
was  a  vested  interest  in  all  the  children  living 
at  the  death  of  the  testator  William  Linton, 
for  it  was  said  that  the  words  of  the  bequest 
were,  in  substance,  the  same  as  those  which 
were  made  use  of  in  the  bequest  to  Joseph 
Christie  and  Sarah  his  wife,  who,  it  was  ad. 
mitted,  took  a  vested  life  interest  under  the 
wife.    Now  to  support  this  argument  a  part 
only  of  the  words  are  taken,  omitting  the  »ub- 
sequent  portion  of  the  clause,  upon  the  true 
construction  of  the  whole  of  which  the  ques- 
tion must  depend.  The  case  gave  rise  to  much 
discussion  at  the  bar,  and  many  authorities 
were  cited  on  both  sides,  but  the  question  at 


b  2  Bro.  C.  C.  688. 
c  I  Vcs.jun.  160. 
d  4  Ves.  771. 
•  y  Ves.  446. 


f  1  Scho.&Lef.3SL 
tt  6  Sim.  267. 
^  2  Clark-A  Fin. 
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last  resolves  itself  into  very  narrow  limits.  I 
think  the  interpretation  I  have  put  on  the 
clause  » the  true  interpretation  ;  that  it  is  con- 
sistent with  the  principles  tu  he  extracted  from 
the  cases  that  were  referred  to ;  and  I  am  of 
opinion,  therefore,  that  the  judf^inent  of  the 
Alaster  of  the  Rolls  must  be  affirmed. 

H^oodcock  V.  Renneck,  at  Westminster,  No- 
vember 18-41,  and  January  31st,  18.42. 


PRACTICE. — PLEA  VOR  WANT  OF  PARTIES. 

frhere  a  fact  is  not  necesinrtly  tpithin  the 
knowledge  of  a  defendant,  and  he  is  capn- 
Ole  of  uvniting'  himself  of  it  by  plea,  he  is 
not  required  to  make  a  positive  averment  of 
such  fact t  hut  map  state  that  he  is  informed 
and  believes  it  to  be  so. 

The  plaintiff  in  this  case  filed  his  bill  for  an 
account,  and  the  payment  over  to  him  of  cer- 
t;>iri  monies  alleged  to  be  in  the  hands  of  the 
defendants.  He  had  been  twice  a  bankrupt, 
and  under  the  last  commission  had  not  paid 
\bs.  in  the  pouud^  nor  hud  he  obtained  his 
certificate. 

The  defendants  put  in  a  plea  in  which  they 
stated  they  had  been  informed  and  believed  that 
before  the  month  of  June,  1821,  the  plaintiff 
cdfried  on  the  bdiiiiJBss  of  a  linen  draper,  and 
was  a  trader  within  the  meaning  of  the  bank- 
rupt laus;  that  he  was  indebted  to  various 
persons  in  the  plea  named  in  large  sums  of 
money,  and  to  William  and  Edward  Castle  man 
in  the  sum  of  100/.  and  upwards;  that  before 
the  day  therein  named  he  committed  an  act  of 
bankruptcy,  and  that  a  commission  was  duly 
ii^sned  against  him  on  the  7th  of  June,  1821, 
under  which  he  was  duly  found  and  declared 
a  liankrupt,  and  certain  persons  in  the  plea 
named  were  chosen  assignees,  to  whom  the 
u^oal  assignment  was  made;  and  that  he 
shortly  afterwards  obtained  his  certificate, 
which  was  duly  confirmed.  The  plea  then 
further  staled  that  the  defendants  had  been 
in/ormfd  and  believed  that  the  plaintiff  did  af- 
terwards again  carry  on  business,  and  was  a 
trdder,  and  whs  indebted,  &c.  (repeating  the 
siliove  averments),  and  that  he  was  again  duly 
found  and  declared  a  bankrupt,  and  an  assignee 
was  chosen  of  his  estate ;  and  that  the  said  last 
mentioned  commission  had  never  been  super- 
seded, but  that  the  same  was  then  remaining 
in  lull  force,  and  that  the  plaintiff  never  ob- 
tained bis  certificate  under  such  last  mentioned 
commission,  and  that  either  no  dividend  had 
been  divided  amongst  his  creditors,  or  that 
suck  dividend  or  dividends,  if  any,  had  not 
amounted  to  15#.  in  the  pouud  on  the  several 
debts  proved  under  such  last  mentioned  com- 
mission. The  defendants  then  insisted  that 
the  assignee  under  such  last-mentioned  com- 
mission was  a  necessary  pnrty  to  the  t»ill,  and 
concluded  by  a  general  averment  that  all  tiie 
matters  and  things  they  had  so  pleatled  were 
true. 

On  the  argument  of  the  plea,  which  took 
place  several  days  ago,  it  was  contended  on 


the  part  of  the  plaintiff  that  it  was  not  suffi- 
cient for  the  defendants  to  allej^e  the  matters 
therein  contained  simply  on  their  information 
and  belief,  but  thai  the  averments  should  be 
positive. 

The  Muster  of  the  Rolls  having  taken  time 
to  consider,  this  morning  delivered  judgment. 
His  Lordsliip  said  it  had  been  laid  down  by 
Lord  RedfsMe  in  his  Treatise  on  Pleading, 
p.  297,  that  the  averments  in  pleas  ou&»ht  in 
general  to  be  positive,  but  that  in  some  cases 
a  defendant  was  permitted  to  aver  according 
to  the  best  of  his  knowledge  and  belief,  as  that 
an  account  was  just  and  true,  and  he  referred 
to  a  case  in  3  Atkins,*  but  he  added,  "  Unless, 
however,  the  averment  is  positive,  the  matter 
in  issue  appears  to  be  not  the  fact  itself,  but 
the  defennant's  belief  of  it."  In  Drew  v. 
Dretefi  Sir  Thomas  Plainer  said  that  where  a 
person  is  speaking  upon  bis  oath  to  acts  not 
his  own,  but  done  by  others,  it  is  sufficient  if 
he  states  them  upon  his  belief,  and  that  a  more 
po.sitive  averment  is  not  necessary.  ThebO 
being  all  the  authorities  cited,  it  can  scarcely 
he  said  that  it  should  be  required  of  the  defen- 
dants in  this  case  to  make  positive  averments 
of  facts  not  within  their  knowledge.  The  af- 
firmative of  a  fact  is  on  the  defendant,  and  it 
must  be  clearly  and  distinctly  stated,  but  when 
a  defendant  states  in  his  plea  or  answer  his 
belief  that  a  fact  is  true,  he  sufficiently  rendeis 
himself  liable  to  the  penalties  of  perjury,  and 
muMt  be  considered  to  have  put  the  allegations 
sufficiently  in  issue.  I'he  plea  must  therefore 
be  allowed,  but  without  cosU,  and  the  plaintiff 
must  have  liberty  to  amend  his  bill  by  adding 
parties. 

Pembtrton  and  Chandless  for  the  plaintiff. 

G.  Turner  and  Tayler  for  the  defendants. 
Kirktuan  v.  Andrexos,  Feb.  23d,  1842. 

W\iz  Cbaiufllor  Btitrr. 

CONSTRUCTION  OP  BEQUEST. — CHARITY. 

A  bequest  to  the  poor  of  a  p^trticulur  pnrish, 
is  not  satftfi'd  bi/  payment  of  the  money  to 
the  trustee  of  a  dispensary,  instituted  fur 
the  medical  relief  of  the  pitor  of  that  nurish 
and  others  "  adjoining,*'  but  will  be  directed 
to  be  applied  for  the  benefit  of  the  dfser^ 
ving  pour  of  the  parish  named  by  the  testa^ 
trlv,  not  receiving  parochial  asssistance. 

An  information  was  filed  by  the  Attorney 
General,  at  the  relation  of  the  vicar  and  church-* 
wardens  of  Ormskirk  fcr  the  purpose  of  having 
a  sum  of  200/.,  which  had  been  bequeathed  by  the 
will  of  a  Mrs.  Katherine  Brandreth,  secured  for 
tba  poor  of  that  parish.  By  her  will  she  gave 
200/.  to  the  poor  of  the  parish  of  Ormskirk,  to  be 
settled  by  her  executors,  so  that  the  interest 
might  be  paid  to  them  yearly.  She  appointed 
two  e.Yecutors,  one  of  whom  proved  the  will, 
and  was  the  actintr  executor.  It  appeared, 
that  he  paid  the  200/.  to  the  trustees  of  a  dis- 
pensary  which  had  been  instituted  for  the  me- 
dical relief  of  the  poor  of  Ormskirk,  and  "  the 


•  Anon.  3  Atk.  70.        b  1  Ves.  &  B.  162. 
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aHjoiningf  parishes/'  By  the  triut  deed  of  tbe 
dUpensary,  it  appeared  that  the  trustees  for  it8 
manaf^einent  had  lar^e  power  over  tbe  funds, 
mid  mijcht,  if  they  thought  fit,  pull  down  the 
existing  dispensary,  and  erect  another  of 
f(reater  dimensions  at  their  discretion.  The 
qaestion  was»  wliether  this  application  of  the 
200/.  was  consistent  with  the  trust  in  the  will. 

Mr.  FoUett  Hppeored  for  the  relators. 

Mr.  Simpkinton  appeared  for  the  executor, 
who  had  paid  the  legacy  dnty. 

Bruce,  V.  C. — "  r  think  this  application  of 
the  money  is  by  no  means  consistent  with 
the  words  of  the  will ;  I  must,  therefore,  decree 
for  the  relators.  The  costs  must  he  paid  ont  of 
the  estate  of  the  testatrix.  I  will  not  send  this 
to  the  Master's  office,  but  I  will  direct  that  the 
money  shall  he  paid  into  Court,  the  interest  to 
he  annually  applied  for  the  benefit  of  the  de- 
tervinif  poor  of  Ormskirk,  who  do  nut  receive 
parish  relief.'* 

Aiiorney  General  v.  Brandfeth,  H.  T.  1842. 


CONSTRTTCTION  OF  TRB  24tU   OBDBR.<--ArFI- 
DAVIT  OP  »BRVU'B. — PRACTICB. 

The  affifiavU  o/iereice  untfer  the  24th  order, 

must  speJ/jf  that  the  copy  of  the  bill  did 

not  contain  the  interrogating  part,  and  nn 

examined  enpp  will  be  tufficicnt,  even  though 

the  bid  mnp  not  have  been  fiied  at  the  time 

the  copy  leoi  made. 

Vice  Chancellor  H^igram  mentioned  thiit  in 

a  case  before  the  Court  on  a  previous  day,  he 

had  decided  that  the  affidavit  ou^ht  to  specify 

that  the  copy  of  the  hill  served  did  not  contain 

the  inierroxating  part.      He  suid,  he  had  the 

Lord  Chancellor's  authority  for  so  decidin^^^ 

ahhoufch  he  had  intimated  a  doubtful  opinion 

upon  it.      His  lordship,  however,   had  now 

made  an  order,  that  on  hearing  a  mouon  manle 

pursuant  to  tlie  2Uh  order,  the  Court  must  be 

satisfied  that  a  copy  of  the  bill,  omiiting  (he 

interro;rating  part,  had  been  served  on  the  party. 

An  examined  copy  would  be  sufficient,  althnu^^b 

the  bill  miuht  not  have  been  filed  at  the  time 

the  copy  had  be  n  male.     As  to  the  order  he 

made  the  other  duy,  he  bad  doubted  whetlicr 

the  exaiiiiiied  copy  made  before  the  bill  was 

filed  would  be  ^ooi. 

Gibson  v.  fiainei,  March  2,  1S42. 

€kutti\'i  ISf  tub* 
[Before  the  fonr  Judges.] 

STRIKING  OUT  PLBA8. 

fFhere  pleat  have  been  pleaded  under  an  order 
o/ajadfe,  no  rule  for  etf  thing  them  out 
can  be  discMsed  i  but  the  pUimiff  must  in 
the  firti  inttance  move  to  set  atide  the 
order, 
Mr.  Richards  shewed  cause  against  a  rule 
for  striking  out  three  pleas  pleaded  by  the  de- 
fendant to  this  action.    This  rule  must  l>e  dis- 
charged.   The  pleaa  were  pleaded  under  an 


order  of  Mr.  Justice  Cfderidg^e,  The  ap;tlicn. 
tion  here  ought  to  have  been  to  set  aside  the 
order. 

The  Court  cilled  on 

Mr.  Fortescue  to  support  his  rule. — ^Thc 
pleas  hert  are  nmjuesliOnably  bad. 

Per  Cur, — The  pleas  cannot  be  diacoFsed 
now.  If  this  rule  should  be  made  atisnlute, 
there  would  then  l>e  an  order  to  plead  the 
pleas,  and  a  rule  to  strike  them  out,  and  both 
in  full  force  at  the  same  time.  Thia  cannot 
be  allowed.  The  rule  must  he  discharged,  but 
not  with  costs,  as  it  was  not  maved  with  cosu 

Rule  discharged. — Colnaghi  v,  IFarne,  H. 
T,1842.    Q.  B.F.J. 

RIOHT  TO  FSW. 

Jn  on  action  on  the  cstse  for  i/i'i#Mi'fr— u.  of  a 
pew,  clainted  t,i  rigii  qf  oeciylsBw  of  a 
house,  the  dtfendani  pleaded^  fret,  not 
ffuitty  :  seeomdiy,  thai  the  plainttff  had  not 
a  right  to  the  use  of  the  pew,  as  appurie- 
nant  to  the  house  in  auestiom.  The  defen- 
dant afterwards  sought  to  add  a  plea,  thai 
the  plaintiff  was  not  possessed  qf  the  house 
in  question,  but  the  Court  refused  kim 
leave  to  plead  this  additional  plea. 

Case  for  dlttturbance  of  a  pew  at  church,  the 
use  of  which  tbe  plaintilT  claiioed  in  respect  of 
holding  a  certain  house  inihe  pariah  where  the 
cliurdi  was  situated.  The  p*eas  were,  6r«t, 
not  guilty ;  aeooudly,  that  the  plaintiff  had  B9t 
a  right  to  the  use  of  the  pew  as  appurteaaat  to 
tbe  house  in  question.  An  application  had 
been  made  to  Mr.  Justice  IVightman,  at  chaio. 
bers,  for  leave  to  plead  a  furtber  plea,  to  t^e 
effect  that  the  pbuntiff  %vas  not  poaseased  of  tbe 
house  in  question ;  but  tbe  learned  judge  re- 
fused the  application  on  tbe  groood  th«t  all 
the  matter  which  was  required  to  be  put  in 
issue  ill  the  cause*  and  the  only  questaoas  that 
could  be  determined  by  a  verdict  on  tbe  preseui 
state  of  the  declaration,  were  rateed  by  the 
picas  already  on  the  record. 

Mr.  fVordsworth  now  moved  for  a  rule  to 
shvw  cause  why  this  additional  plea  should  not 
be  allowed  to  he  pleaded.  The  priociple  hud 
down  in  Murray  v.  Boucher,^  must  govern  the 
present  case.  Unless  the  defendant  is  allowed 
to  |nit  this  plea  on  the  record,  he  may  he  de> 
feated  on  account  ot  tbe  form  of  tbe  pleadinf). 
It  may  be  perfectly  true  that  the  plaintiff,  H 
in  occupation  of  tlie  house,  may  be  cncitJcd  to 
the  oae  of  the  pew,  but  it  may  also  be  tnic, 
(hat  at  the  time  of  the  cause  of  action  arisio;, 
the  plaintiff  was  not  in  possession  of  the  bou^ 
in  respect  of  which  the  right  to  the  use  of  the 
pew  was  claimed.  Now  this  is  n  right  that 
depends  on  occupation**it  is  not  a  personal 
right,  enjoyed  by  any  particular  indiridaal. 
[Mr.  Justice  Po/tesois.— The  count  in  Murruf 
v.  Boucher  was  struek  out,  beeauae  it  raised  ui 
immateri.ll  issue.]  And  here  the  plea  req  .i  id 
to  be  inserted  would  tender  a  material  issue — 
the  second  plea  now  on  the  record,  ia  an  im- 
material plea,  on  the  point  just  referred  to, 
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and  yet  on  that  point  alone,  the  defendant 
iiuiy  be  defeated.  Murray  v.  Bomeker  is  tbere- 
fore  an  authority  in  faFour  of  this  application 

Per  ChHoiii. — The  plea  now  on  the  record 
cannot  lie  said  to  be  ImniateriHl,  when  a  deci- 
sion of  it  in  favour  of  Uie  deieodant  would 
put  an  end  to  the  action. 

Rule  refused. — Pepper  v  BtcrMrd,  H.  T. 
|84->.    Q.  B.F.J. 


(9urru*i(  Senri)  ^racttcf  Court. 

YBMRB  PACIAS.— JURY  PROCESS. — RETURN 
DAY. — DAY   CERTAIN. — FORTHWITH. 

The  venire  facias  juratores,  may^  since  the 
paeting  of  th^  3  4-  4  fF.  4,  *?.  ^7,  s.  i,  be 
tMide  retmrnaOle  ^^ferthwith^"  or  en  a  dap 
certain, 

Tbis  was  an  apptiestton  to  arrest  the  judg*. 
nient,  07  the  ground  that  the  vemre  facitiM  jtt- 
rotores  had  l>eeu  inade  returnable  '*  forthwith," 
instead  of  on  a  day  certain.  The  caose  had 
been  tried  in  Michadinas  Term,  and  a  verdict 
found  In  favour  of  the  plaintiff.  The  rule  nisi 
to  arrest  the  judfi^meiit  having  been  obtained, 

S.  Hughes  shewed  cause,  and  contended 
tlnit  the  venire  had  been  made  properly  return- 
able, by  bein;(  made  returnable  "  forthwith.'* 
This  power  of  return  was  in  strict  conformity 
with  the  provisions  of  the  3  &  4  W.  4,  c.  67, 
s.  2,  whicii  allowed  the  venire  fecias  jnreioree 
to  "  be  made  returnable  forthwith."  The 
form  introduced  by  the  tiooks  of  practice,  were 
in  accordance  ^vith  this  provision.  ^Hie  only 
meaning;  of  the  word  "  forthwith/'  was  '•  with- 
out delay,"  or  **  immedl»telf."  Had  the 
venire  been  made  returnable  00  a  day  certain, 
it  would  not  be  in  conformity  with  the  act, 
snpposin^tlie  word^  of  it  to  he  imperative :  there 
was  conseijuently  no  ground  for  arresting  the 
jnds^ment. 

Pigiitt  supported  the  rule,  and  contended 
thit  the  object  of  the  statute  was  merely  to 
prevent  unnecessary  delay  by  subsritultng  va- 
cation for  term,  when  it  was  wished  by  tlie 
parties  so  to  do  for  the  sake  of  expeditin|(  the 
cause.  It  was  never  intended  to  abolish  the 
previously  existing  practice  of  giving  a  reason- 
able number  of  days  between  the  teste  and  re- 
torn.  The  defendant  had  a  right  to  examne 
the  panel  before  the  trial  at  nisi  prius,  but  of 
that  ritrht  he  would  be  deprived  if  the  venire 
could  be  thus  made  returnable.  Seven  days, 
at  least,  ought  to  be  given. 

Cvr,  adv,  vuif. 

fFightmnn^  J.,  thought  that  the  words  of 
the  act  having  been  pursued,  enough  had  beeu 
done  by  the  plaintiff.  If  the  word  "  forth- 
with," meant  beven  dayd,  it  must  of  course  re- 
ceive that  construction.  If  those  days  were 
omitted,  and  a  day  certain  named,  the  incou- 
ventence  suggested  by  the  defendant  would 
equally  arise.  The  words  of  the  act  being 
followed,  enough,  I  think,  has  been  done,  al- 


though    making  the  venire  retornable  on  a 
day  certain  might  be  sufficient* 

Rule  discharged. — Drake  v.  Gough.  H.  T. 
l84->.    Q.  B.  P.  C. 


8TAHP. — LBASB. — AGRBBIIBIIT. — VAIOB     09 

21)/. 
The  matter  of  nn  agreement  to  let  premsrs 
Jor  a  certain  period,  at  a  specifte  sum  f»/ 
10/.,  cannot  he  considered  as  of  the  Value 
of  20/.,  and  therefore  does  not  require  a 
stamp. 

This  was  a  trial  before  the  sheriff,  of  an  ac- 
tion to  recover  a  sum  of  10/.,  whiek  was  due  by 
the  defendant  to  the  plaintiff,  for  the  use  of 
certain  premises  let  by  the  latter  to  the  former. 
In  support  of  the  plaintiff's  case,  an  instru- 
ment 10  these  -terms  was  put  in :  "I,  John 
Thompson,  do  hereby  agree  with  William  Mar- 
low,  to  re-take  of  him  two  acres  of  land,  being 
more  or  less,  and  premises  in  the  Abbey  Gate, 
in  the  parish  of  St.  Leonard,  Leicester,  from 
the  1 0th  day  of  October  1840,  at  which  time 
my  tenancy  thereof  expires,  until  the  25th  day 
of  March  1841.  for  the  sum  of  10/.,  and  I 
promise  the  said  W.  Murlow,  in  the  mean  tine 
a  right  to  plant  fruit  trees,  and  to  come  on  the 
said  laud  and  premises  with  his  servants  and 
labourers  for  that  purpose,  whenever  he  shall 
think  proper ;  and  I  farther  agree  with  the  said  • 
W.  Murluw  to  give  him  quiet  possession  of  the 
said  land  and  premises  on  the  25lii  day  of 
March  1841.  Witness  this  19th  day  of  Septem. 
ber,  1840.  John  Thompson."  The  under- 
sheriff  admitted  this  document  in  evidence, 
although  unstamped,  and  the  phintiff  had  a 
verdict.  An  application  was  afterwards  made 
for  a  new  trial,  on  the  ground  that  a  stamp 
was  necessary  lo  this  agreement. 

Miller  slicwed  cause  against  this  rule,  and 
contended  that  the  matter  of  the  agreement 
was  UHt  of  the  amount  of  20/.,  and  therefore 
did  not  require  a  stamp  under  the  provisions 
of  the  55  Geo.  3,  c.  184.  The  act  of  the  under- 
sheriff,  therefore,  in  receiving  this  document 
in  evidence,  although  unstamped,  was  perfectly 
corrert. 

irhitehurst^  in  support  of  the  rule,  conten- 
ded that  the  subject-matter  of  the  agreement 
must  clearly  be  of  the  value  of  20/.,  since  the 
sum  of  10/.  was  to  be  paid  for  the  period  from 
the  10th  October  to  the  25th  March  follow- 
ing. If  so,  it  was  directly  within  the  provi- 
sions of  the  Stamp  Act,  which  applied  to 
agreements,  when  the  matter  was  "  of  the  value 
of  20/.  or  upwards." 

Cur,  adv,  vult, 

fFilUams,  J.,  tliought  on  conaideration,  that 
the  matter  of  the  agreement  could  not  be  con- 
sidered as  of  the  value  of  20/.  as  it  was  a  new 
agreement  for  a  certain  term,  for  a  specific 
sum  of  10/.    The  rule  must  be  discharged. 

Rule  discharged.— JK/rir/M&v.  Thompson,  H. 
T.  1842.    Q.  B.  P.  C. 
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Parliamentary  Intdhgence.-— Editor* 8  Letter  Box. 


BILLS  IN  PARLIAMENT  RELA- 
TING  TO  THE  LAW. 

imnviit  of  aortlir. 

NOTICES  OF  BILLS. 

"For  enaWinsr  EcclesiasticHl  Corporations  to 

grant  Leases.  The  Bishop  nf  London. 

For  enabling  Incumbents  of  Beueficcs  to  grant 

Leases.  ..        .         The  Bishop  of  London. 
For  transferring  the  hearing  and  deiernjiuing 

of  certain  Appeals   from    her  Majesty  in 

Council  to  the  House  of  Lords. 

Lord  Campbell. 
For  making  better  provision  for  hearing  Ap- 
,  peaU  and  Writs  of  Error  in  the  House  of 

Lords.  ^*^^^  Campbell. 

For  the  better  Administratiou  of  Justice  in  the 

High, Court  of  Chancery. 

Lord  Campbell 

BILLS  IN  PROGRESS. 

For  ectablishihg  Local  Courts. 

[For  2d  reading.]  Lord  Brougham. 

For  improving  the  Law  of  Evidence. 

rin  Cptumittee.]  Lord  Denman. 

For  the  Amendment  of  the  Law  relating  to 
Bankrupts,  and  the  better  Advancement  of 
Justice  in  certain  Matters  relating  to  Credi- 
tors and  Debtors.  Lord  Cotteuham. 
[For  2d  reading.] 
To  improve  the  Praciiee  and  extend  the  Juris- 
diction of  County  Courts. 

[For  2d  reading  ]  f.ord  Cotteuham. 

To  enable  the  Lord  Chancellor  to  direct  cer- 

tiun  Procfedings  in  Bankruptcy,  Insolvency, 

-  and  Lnnacy  to  be  carried  to  the  County 

Courts.  Lord  Cotteuham. 

[For  21  reading.] 

Tu  amend  the  laws  relating  to  Loan  Societies. 

[In  Committee.] 
For  the  Regulation  of  Apprentices. 

[In  Committee.] 
For  the  better  administration    of  Justice  in 
the  execQtiun  of  (*ommis>ions  of  Lunacy. 
[For  2d  reading.]    The  Lord  Chancellor. 


l^outfe  of  Commontf. 

NOTICES  OF  BILLS. 

To  allow  Writs  of  Error  on  Maiidamtis. 

The  Attorney  General. 
To  alter  the  Law  as  to    Double  Costs,  and 
other  matters.  The  Attorney  General. 

To  amend  the  Law  of  Marriage. 

Lord  F.  Egertnn, 

For  the  mori;  .effectual  inspection  of  Houses, 

Jicfensed  at  Quarter  Sessions  for  the  Insane. 

Lord  G.  Somerset. 

BILLS  IN  PROGRESS. 

To  amend  the  Law  of  Copyright. 

[For  2d  Reading.]  Lord  Mahon. 

To  regulate  the  Sale  of  Parish  Property^ 

[For  2d  rta<ling.]  Sir  E.  Kiialchbull. 
For  U<»gistering  Copy  lights  and  Assignments, 


and  lietter  securing  the  property  therein* 

[In  Committee.]  Mr.  Godson. 

For  the  Regulation  of  Buildings. 

[In  Committee.]  Mr.  F.  .Maule. 

For  the  liitprovemeut  of  certain  Boroujrhs. 

[In  Committee.]  Mr.  F.  Maule. 

Municipal  Corporations.     [In  Committee.] 
To  consolidate  the  Queen's  Bench,  Fleet,  ami 
Marfehalsea  Prisons.  Sir  J.  Graham. 

[In  Committee.] 
Small  Debt  Courts  Bills  fur 

Barns  ley, 

Leicester,  (jurisdiction  15/.) 

Honiton. 

Kiiig<winford, 

Liverpool. 


THE  EDITOR'S  LETfER  BOX. 

We  have  deemed  it  necessary  this  week  to 
publish  a  doulile  number,  owing  to  the  accu* 
mulation  of  important  bills  before  parliameDt, 
affecting  the  profession  in  various  ways,  and  es- 
pecially as  most  of  the  bills  have  originated  mth 
the  Lords,  whose  papers  are  not  published  as 
in  the  House  of  Commons.  We  have  added 
to  these  bills  some  other  plans  which  have 
been  proposed  by  persons  of  authority  and 
experience,  by  way  of  substitute  for  Local 
Courts.  The  members  of  the  profession  will 
thus  have  the  several  schemes  before  them,  and 
see  which  they  diitlke  teast. 

Regarding  the  question  on  the  certificate 
dutv  at  page  260,  a  correspondent  states,  that 
whilst  he  agrees  so  far  as  relates  to  the  first 
and  second  queistions;  as  to  the  third,  the 
proper  course  would  be  to  take  out  the  UV. 
certificate,  and  present  a  memorial  to  the  com- 
missioners, stating  the  circmnstances  and  praf - 
ing  a  return  of  the  8/.  This  is  to  be  left  at  the 
secretary's  olhce,  and  it  is  in  the  discretion  of 
the  commissioners  to  grant  a  warrant  directed 
to  the  Accountant  General,  requesting  him  tu 
pay  the  8/. 

A  Legal  Disrussion  Society  meets  every  Tues- 
day evening  in  a  room  at  the  Law  Society,  by 
permission  of  the  committee,  free  of  expence. 
It  consists  of  the  articled  clerks  of  the  mem- 
bers of  the  society,  and  of  the  subscribers  to 
the  lectures.  Whether  this  will  meet  the  wantd 
of  our  correspondents,  •*  Unanirailas,"  *'Aq 
Articled  Clerk,"  and  others,  they  best  know. 
If  yea,  they  had  belter  write  to  the  secretary 
of  "  The  Law  Students'  Society."  If  nay,  our 
publisher  wil!  assist  the  object,  as  before  men- 
tioned, by  taking  the  names,  with  a  view  to  a 
meeting. 

We  are  informed  that  Mr.  J.  W.  T.  VoUana, 
has  removed frou)  Mull  to  East  Retford, as  the 
successor  of  Mr.  Gervas  King  Holmes,  who 
has  retired  from  practice. 
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SATURDAY,  MARCH  19,  1842. 


— - "  Qaod  magit  ad  no6 

Pertinety  et  oefcirt  malam  ett»  agttamus. 


HORAT. 


THE   INCOME  TAX,    SO  FAR  AS   IT 
CONCERNS  THE  PROFESSION. 


Wz  do  not  mean  to  dispute  tliat,  in  the 
present  state  of  the  reyenne,  some  great 
sacrifice  is  not  required  from  the  country 
at  large,  and  we  hare  no  objection  whatever 
to  an  income  tax  as  the  remedy,  if  it  can 
be  so  adjusted  as  not  to  press  improperly 
on  particular  classes.  An  income  tax, 
pironnded  on  property,  is  at  the  present 
juncture,  a  demand  wmch  the  state  has  a 
right  to  make.  A  tax  wholly  fixed  on  pro- 
perty,, would  be  as  unjust  as  a  tax  wholly 
fixed  on  income.  There  is  n  large  amount 
of  property  which  is,  at  the  present  mo- 
ment, if  not  wholly  unproductive,  yet  very 
inadequately  represented  by  profit.  Large 
stocks  in  trade  especially,  stand  in  this  si- 
tuation. On  the  other  hand,  if  all  incomes 
are  to  be  taxed  alike,  this  is  surely  unjust. 
We  trust  we  are  not  unduly  swayed  by  the 
professional  interest  and  feelings  which  we 
represent,  but  we  cannot  think  that  an  in- 
come derived  from  a  profession,  should  be 
taxed  on  the  same  scale  as  income  derived 
from  property.  Both  should  be  taxed,  we 
willingly  admit,  but  that  they  should  not 
be  taxed  in  the  same  proportion,  we  think 
can  be  easfly  shewn.  The  obvious  distinc- 
tion appears  to  us  to  be,  that  a  transitory  in- 
come should  not  pay  so  much  as  a  permanent 
one.  Suppose  there  are  two  brothers, 
the  one  has  been  left  an  income  of  300/.  ar 
yearj  derived  from  the  3  per  Cents,  and  the 
other  derives  an  income  of  the  same  amount 
from  his  profession.  The  first,  by  an  in- 
come tax  of  3  per  cent.,  would  have  to  pay 
9/.,  but  if  he  were  to  cUe,  hib  capital  stocK 
remains  untouched.  But  if  the  latter  died, 
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his  income  would  go  away  altogether,  and, 
except  so  far  as,  in  some  cases,  the  good-will 
of  his  business  might  be  of  some  value,  his 
whole  capital  would  also  cease  to  exist. 
Surely  the  same  tax  should  not  be  impose^ 
on  both  these  incomes.  The  professional 
man  either  lives  up  to  his  income,  or  he 
does  not.  If  he  does,  he  can  ill  afford  to 
pay  any  thing  out  of  it ;  if  he  does  not, 
you  are  taking  from  him  that  overplus 
which  enables  mm  to  provide  a  fund  which 
shall  survive  him.  He  does  this,  either  by 
putting  by  a  part  of  his  income^  or  by  in- 
suring nis  life ;  and  if  he  was  taxed  to  the 
full  amount,  this  would  fall  on  the  fund 
devoted  for  this  purpose.  Improvident  ha- 
bits cannot  be  protected,  but  tne  tax  would, 
in  this  case,  fall  equally  on  the  provident 
as  the  improvident.  We  do  not  think  so 
much  of  an  argument  which  we  have  heard 
used,  that  the  state  has  no  right  to  tax  the 
labour  of  the  mind  so  hijddy  as  income  de- 
rived from  property.  We  do  not  put  it 
upon  this.  The  property  was  at  one  time 
or  other  acquired  by  the  labour  of  the  mind, 
we  presume ;  and  we  see  no  reason  for  not 
protecting  its  devolution  to  the  present 
holder.  All  that  we  contend  for  is,  that 
an  uncertain,  transitory  income,  which  may 
diminish  the  next  year  without  any  fault 
of  the  owner,  from  circumstances  not  under 
his  controul,  and  may,  by  death  or  illness, 
entirely  cease,  should  not  be  taxed  in  the 
same  proportion  as  an  income  derived  firotti 
property  which  must  remain  the  same,  or 
nearly  the  same,  and  which  is  represented 
by  a  tangible  coi^ptt*,  or  capital* 

Another  point  to  which  we  think  it  our 

duty  to  advert  is,  that  a  large  part  of  the 

profession  already  pays  an  income  tax.    The 

certificate  duty,  which  is  paid  by  all  attor- 
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neys  in  practice,  ia  an  income  tax  of  the  most 
odious  kind,  and  if  it  is  to  be  continued, 
this  tax  should  be  considered  in  part  pay- 
ment of  any  fresh  duty.  We  would,  how- 
ever, respectfully  suggest  that  this  Is  the 
proper  tmie  for  abolishing  the  certificate 
duty.^  In  carrying  through  a  great  mea- 
sure of  this  nature,  the  present  amonat  of 
this  duty  is  a  mere  trifle ;  and  we  think  it 
highly  unjust  that  any  fresh  tax  on  profes- 
sional income  should  be  imposed  without 
considering  existing  burthens.  We  may 
strive  in  vain,  but  we  will  not  the  less  cease 
to  protest  against  a  tax  so  unfair  and  arbi- 
trary as  the  certificate  duty. 

lliis  only  affects  a  part  of  the  profession, 
but  with  respect  to  all  classes  we  have  to 
say,  that  unless  the  distinction  we  contend 
for  is  made,  great  injustice  will  be  done. 
It  is  easy  for  the  man  of  property  to  re- 
trench, to  cut  off  this  superfluity,  or  go 
without  some  passing  enjoyment.  But  the 
professional  man,  how  difficult  is  it  for 
him  to  make  any  retrenchment?  How 
often  does  his  income  depend  upon  his 
good  name  and  fame!  How  transient  a 
thing  is  professional  reputation ;  how  fickle 
is  public  favour !  Now  we  do  not  mean  to 
say  that  if  a  professional  man  makes  any 
alteration  in  his  expenditure,  he  will  neces- 
sarily be  injured ;  but  we  always  find  that 
he  is  very  desirous  not  to  do  so,  and  this 
quite  as  much  for  the  sake  of  appearance 
as  for  any  other  reason.  Certain  it  is,  that 
there  are  enough  of  iU-natured  rivals  in  the 
crowded  walks  of  professional  life  all  over 
the  country,  ready  to  put  the  worst  con- 
struction on  every  action.  This  state  of 
things  is  no  reason  for  exemption,  but  we 
think  it  is  a  reason  for  placing  the  tax  as 
lightly  as  possible  on  professional  incomes. 

We  make  these  observations  in  no  spirit 
of  hostility  to  the  proposed  measure.  We 
believe  that  there  is  a  sincere  desire  to  do 
what  is  rieht  on  the  part  of  the  govern- 
ment, and  we  have  tnought  it  proper  to 
state  opinions  which  we  believe  to  be  gene- 
rally entertained  on  this  subject. 


THE  PROPEHTY  LAWYER. 

COYBKANT  TO  PBODUCJt. 

"  Whatever  other  people  say  on  the  sub- 
ject/' said  Lord  £/<ftm,  C,  '<  I  think  that 
the  pnMrtice  of  conveyancers  has  settled  a 
great  deal  of  law.     I  put  this  case  on  the 

»  We  believe  that  the  average  clear  income 
of  the  attorneys  and  soliciton  of  England  and 
Wales  docs  not  exceed  300/.  a-year  each. 
The  town  certificate  is,  therefore,  a  tax  of 
three,  and  the  country,  of  two  per  cent* 


practice  of  conveyancers,  and  I  am  not 
sorry  to  have  this  opportunity  of  stating 
my  opinion,  that  great  weight  should  be 
given  to  that  practice.''  Howards.  Ducaue, 
1  T.  R. 

Among  other  rules  well  established  by 
this  practice  is  one,  that  a  purchaser  is 
entitled,,  either  to  the  deeds  themselves,  or 
a  covenant  to  produce  them ;  but  there  has 
never  been  any  decision  that  this  role  ex- 
tends to  copies  of  deeds  enrolled ;  and  the 
case  of  Campbell  v.  Campbell^  2  Sug.  V.  & 
P.  1 1 9,  is  rather  the  other  way.  The  point 
has,  however,  been  decided  by  Sir  L.  Hhad- 
well,  V.  C.  The  vendor  of  a  piece  of  copy- 
hold land,  enfranchised  in  1799,  delivered 
to  the  purchaser  two  abstracts  commenong 
in  1836,  one  of  the  title  to  the  land,  and 
the  other  of  the  title  to  the  manor.  The 
deed  of  1799,  which  was  forty  yeara  old, 
recited  that  the  then  lord,  and  the  then 
owner  of  the  land  were  respectively  aeiaed 
in  fee,  and  several  of  the  deeds  relat- 
ii^  to  the  lord's  title,  were  bargains  mmd 
sales  enrolled,  and  therefore  copies  of  them, 
as  well  as  of  surrenders  and  admittances, 
might  be  procured  at  any  time.  The  ven- 
dor was  unable  to  deliver  to  the  purchaser 
the  deed  of  1799,. or  any  of  the  prior  in- 
struments, but  was  willing  to  covenant  to 
produce  that  deed.  Sir  L.  Shadwell,  Y.  C, 
said*-*'  The  generfd  rule  is,  that  when  the 
purchaser  cannot  have  the  title-deeds,  and 
there  is  no  stipulation  in  the  contract  for 
the  purchase  regarding  them,  the  puit^haser 
is  entitled  to  have,  irom  the  vendor  or  other 
holder  of  deeds,  a  covenant  to  produce 
them.  I  see  nothing  whatever  in  the  pre* 
sent  case  which  shows  that  the  purchaser 
ought  not  to  have  a  covenant  for  the  pro- 
duction of  all  the  instruments  mentioned 
in  the  exception.  The  vendor  has  plainly 
shewn  that  he  considered  that,  in  order  to 
make  out  his  title,  it  was  necessary  that 
all  those  instruments  should  be  abstracted, 
which  are  found  in  the  abstract,  and  ac- 
cording to  what  I  understand  to  be  the 
practice  of  conveyancing,  the  purchaser  ia 
entitled  to  have  a  covenant  for  the  produc- 
tion of  them.  In  my  opinion,  the  pur- 
chaser is  entitled  to  have  a  covenant  for  the 
production  of  all  the  title-deeds  and  docu- 
ments mentioned  in  the  exception."  Cooper 
V.  Emery,  10  Sim.  609. 

PRACTICAL  POINTS  OF   0£N£RAL 
INTEREST. 

DB8BAT«D  GHZI.D* 

If  a  roan  does  an  act  of  %vhich  the  probsKlp 
consequence  may  be,  and  eventually  w. death ; 
suck  killing  may  be  murder,  altliough  no  stroke 
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Ifc  struck  liy'liimselfy  and  no  killinir  may  be 
primarily  intended ;  as  vras  the  case  of  the  un* 
natnral  eon  %vho  exposed  his  sick  father  to  the 
air  against  his    wiii^  by   reason  whereof  he 
died ;  of  the  harlot  who  laid  tier  child  under 
leaves  in  an  orchard,  where  a  kite  struck  it 
and  killed  it.    And  of  the  parish  oflficers,  who 
ehifted  a  child  fram  parish  to  parish  till  it 
<tied  for  want  of  care  and  sustenance^  4  Bla. 
Com.  (by  Stewart)  220  j  Russell  on  Grimes, 
book^, «.  1.    In  a  late  case  it  appeared,  that 
•n  unmarried  woman  had  taken  a  place  to  go 
by  a  staj^e  waggon^  and  that  she  stiirted  from 
WorceeCer  in  the  evening,  and  was  in  the  wag. 
gon  at  aliout  10  o'clock  on  that  night  at  the 
Wellifigtoo  Inn,  on  the  Maken  hills,  and  that 
ahe  mitsi  have  left  the  waggon  after  that  time, 
as  she  overtook  the  wnggon  ait  Ledbury.    It 
fartlMT  appeared,  that  she  was  delivered  of 
(his  vbild  at  the  roadside,  between  the  Wel- 
lington Ian  and  Ledhnry,  and  that  after  the 
child  was  born,  she  had  carried  it  a  distance 
of  aboat  a  mile,  to  the  place  at  which  the  child 
was  found  (lead,  %vhich  was  also  on  the  road- 
aide.    It  farther  appeared,  that  this  was  a 
anach  frequented  road,  and  that  two  waggon 
aeans  and  several  persons  were  on  it  about  the 
Sima  at  which  liie  child  was  left ;  and  that  a 
wagfoaer  named  Weaver,  who  was  passing 
doag  the  roa<j[  heard  the  child  cry,  buftinstead 
of  rendering  assistance,  he  went  on  and  told 
eome  other  person,  who  went  to  the  place  where 
the  child  lay,  and  there  found  it  dead  from  cold 
and  exhaustion.    The  body  of  the  child  was 
quite  nak«)d.    It  further  appeared,  that  the 
woanan  had  arranged  with  a  woman  named 
Thomas  to  be  confined  at  her  house,  and  that 
she  sheald  be  paid  St.  M.  a  week  to  take  care 
of  th^ child.    Mr  Justice  Miman  said,  "  if  a 
pafty  do  any  act  with  regard  to  a  human  being, 
betpless  and  unable  to  provide  for  itself,  which 
must  necessarily  lead  to  its  death,  the  crime 
amounts  to  munler,  (see  the  case  of  Rem  v. 
Smith,  2  0.  &  P.  449 ;  Rt'.v  v,  S'lutuiers,  7  C. 
&  P.  277;   and  Reg  v.  EHwardt,  8  C.  &  P. 
611.)    But  if  the  circumstances  are  not  such, 
that  the  party  must  have  been  Hwsre  that  the 
result  would  be  death,  that  would  reduce  the 
offence  to  the  crime  of  manslaughter,  provided 
the  death  was  occasioned  by  an  unlawful  act, 
but  not  such  as  to  imply  a  malicious  mind. 
There  have  been  cases  where  it  has  been  held, 
that  persouiK  leaving  a  child  exposed -and  with- 
o«t  any  assistance,  and  under  circumstances 
where  no  assistance  was  likely  to  be  rendered, 
and  thereby  causing  the  death  of  the  child, 
wpre  guilty  of  murder.    It  will  be  for  you,  in 
the  present  case,  to  consider,  whether  the  pri- 
soner left  the  child  in  such  a  situation  that,  to 
all  reasonable  apprehension,  she  must  have 
been  aware  the  child  must  die,  or  whether 
there  were  circumsunces  that  would  make  it 
likely  thai  the  child  would  be  found  by  some 
one  else,  and  its  life  preserved,  because  then 
the  offence  of  the  prisoner  would  be  man- 
slaughter only.    It  is  imposiible  to  say  that 
the  offence  of  the  prisoner  can  be  less  than 
manslaughter.    It  is  for  you  to  consider,  whe- 
ther vnoer  all  the  circumstances^  this  child  ^vas 


left  in  soeh  asitnatton  that  there  was  a  rea.^ 
sonable  expectation  that  it  would  be  taken  up 
by  some  one  else  and  preserved.  Suppose  a 
person  leaves  a  child  at  the  door  of  a  gentle* 
man,  where  it  is  likely  to  be  taken  into  the 
house  almost  immediately,  it  would  be  too 
much  to  say  that  if  death  ensued,  it  would  be 
miinier;  the  probability  there  would  be  so 
great,  almost  amounting  to  a  certainty,  that 
the  child  wonld  be  found  and  taken  care  of. 
If,  on  the  other  hand,  it  were  left  on  an  un«i 
frequented  place,  a  barren  heath  for  instance, 
what  inference  conld  be  drawn,  but  that  the 
party  left  it  there  in  order  that  it  might  die. 
This  is  a  sort  of  intermediate  case,  because 
the  child  is  exposed  on  a  public  road,  where 
persons  not  only  might  pass,  l)ttt  were  passing 
at  the  time ;  and  yon  will  therefore  consider, 
whether  the  prisoner  had  reasonable  ground 
for  believing  that  the  child  would  be  found 
and  preserved.*'  Verdict,  gniltv  of  manslaugh* 
ter. 
Reg  V.  ^Fatten,  1  Car.  &  M.  164, 


NOTICES  OF  NEW  BOOKS. 

An  Essay  on  the  present  State  of  the  Ltno 
respecting  Equitable  Mortgages  by  Deposit 
ofDeedSf  with  Remarks  on  the  recent  Die* 
inm  cf  [jord  Cottenham  ta  the  Case  t/ 
Wbitworth  t;.  Gaugain.  By  Samuel  MiK 
ler,  Esq.,  Banister  at  Law.  H.  Butteiv 
worth,  1842, 

This  is  a  well-timed  Essay  on  an  important 
Bubject.  Our  readers  are  aware,  from  seve^ 
nd  notices  we  have  given  of  the  case  of 
Whitworth  ▼.  Gaugain,  and  puticnlarly  at 
p.  100,  ante,  that  much  alarm  has  been 
excited  in  the  minds  of  equitable  mort- 
gagees by  the  dictum  of  Lord  ChanceUolr 
Cottenham.  The  facts  were  briefly  these  s 
Mr.  Cooke,  a  solicitor,  owed  his  bankers  a^ 
large  sum,  and  deposited  his  title  deeds  to 
an  estate,  with  a  memorandum  in  writings 
as  a  security.  Subsequently  judgments 
were  obtained  by  other  creditors  against 
Mr.  Cooke,  and  elegits  were  issued  under 
the  1  &  2  Vict.  c.  110:  these  operated  as 
a  legal  charge  upon  the  estate.  In  the  suit 
instituted  by  the  equitable  mortgagees, 
fraud  was  charged  between  the  defendant 
and  the  judgment  creditors.  The  Lord 
Chancellor  decided  that  the  fraud  was  not 
established;  but  the  plaintiff's  counsel 
contended  that  the  equitable  mortgagee 
had  priority.  Lord  Cottenham,  in  his  judg- 
ment, said — 

''According  to  the  ease  made,  the  bill 
praying,  not  that  the  plamtijfi  might* be  de* 
clnred  to  be  entitled  in  equity  in  nrefereneo 
to  the  elegits,  but  that  the  elegits  might  be  do* 
dared  fraudulent  and  void,  as  well  ai  the  Dnn 
2E2  ^ 
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ceedings  wliich  led  to  tboee  elegiis,  be  was 
bound  to  say  that  upon  tbe  evidence  m  it  then 
stood  there  wat  no  cast  made  oui  to  ioterfere 
with  the  defendant's  title.  At  the  Imr,  how- 
ever, in  the  argument  a  totally  different  turn 
was  given,  or  attempted  to  be  given,  to  the 
plaintiff's  case.  It  ivas  attempted  to  be  said 
that  at  law,  independently  of  the  question  of 
fraud — that  by  law  the  plaintiffs  bad  a  prefer- 
able title  to  the  defendants.  Now  if  that  were 
so,  it  wss  quite  immaterial  to  the  plaintiffs 
whether  the  elects  were  fraudulent  or  not ;  in 
short,  it  would  be  a  hopeless  piece  of  fraud  to 
manufacture  that  which,  when  manufactured, 
would  have  no  effect  against  the  plaintiffs' 
equity.  It  was  clear,  therefore,  that  was  not 
the  ground  on  which  the  bill  was  filed.  The 
bill  prayed  that  those  judgments  and  elects 
might  be  set  aside  as  fraudulent  and  void  as 
aeainst  the  plaintiffs,  with  which  the  plaintiffs 
had  nothing  whatever  to  doj  if  they  stood  in 
the  situation  in  which  ^bey  had  a  preferable 
equity — an  equity  whicji  would  give  them  a 
preferable  title  as  agaiust  the  title  claimed  by 
the  defendants.  It  was  quite  sufficient  for  the 
present  purpose  to  say,  that  was  not  the  case 
made :  it  was  on  totally  different  grounds.  It 
was  not  made  in  the  pleadings — it  was  not 
made  in  argument  before  the  Vice-Chancellor, 
and  it  was  only  suggested,  added  his  Lordship, 
when  it  came  to  be  argued  before  him.  He 
therefore  abstained  from 'going  further  into 
that  case  thsn  to  say,  that  if  such  a  point  had 
been  made— if  the  bill  bad  been  framed  for 
that  purpose,  and  tbe  claim  of  the  plaintiffs 
founded  on  that  supposed  equity,  he  should 
liave  required  a  great  deal  more  to  satisfy 
biro  of  the  validity  of  that  equity  before  he 
could  interpose  by  interlocutory  order;  be- 
cause he  found  these  defendants  in  possession 
of  a  iegai  title,  although  not  to  all  intents  and 
purposes  an  estate,  yet  a  right  and  interest  in 
the  land,  which  under  the  authority  of  an  act 
of  parliament  they  had  a  right  to  bold,  the 
elegit  being  the  creature  of  an  act  of  parlia- 
ment, and  therefore  they  had  a  parliamentary 
title  to  hold  the  land  as  against  all  persons, 
unless  a  case  of  ec^uity  should  be  made  to  in- 
duce the  Court  to  interfere." 

Mr.  Miller  has,  with  much  care  and 
ability  eone  over  all  the  cases  bearing  on 
the  subject,  and  arriveB  at  the  conclusion 
that  Lord  CottenhanCe  dictum  appears  to 
1)6  supported  by  the  authorities.  To  re- 
medy the  evils,  Mr.  Miller  suggests  an  act 
of  parliament  to  render  equitable  securities 
effectual. 

"  The  enactments  (he  says)  necessary  forthis 
purpose  will,  it  is  conceived,  be  very  simple,  be- 
ing almost  confined  to  a  declaration,  that  for  the 
iiiture  no  equitable  mortgage  by  deposit  of 
deeds,  should  be  deemed  valid,  unless  a  me* 
morandum  in  writing  be  signed  by  the  mort- 
gagor,-! expressing  the  purpose  for  which  the 
deposit  is  made,  and  the  extent  of  the  security, 
but  diat  every  equitable  mortgage  with  such  a 
^jQcmorandum  should  be  good  against  all  sub. 


sequent  incambrtncei,  whether  1^^  or  other- 
wise. It  may,  perhaps,  be  desirable  to  deirr« 
mine  by  enactment,  how  far  the  depont  of  a 
portion  only  of  the  title  deeds  shall  be  deemed 
sufficient,  and  .to  carry  out  the  suggestion  of 
Lord  Eldon  in  the  case  of  Evmnt  v.  Biehnell,  6 
Ves.  1 90,  by  making  an  exception  in  favour  of 
joint  tenants,  tenants  in  common,  and  otherper- 
sons  who  cannot  possess  themselves  of  the  title 
deeds  of  the  estate  in  which  they  may  be  inte<> 
rested,  but  these  will  be  mere  matters  of  de- 
tail. 

**  One  other  provision,  however,  it  is  sub- 
mitted,  will  be  mdispensable,  and  cannot  be 
objected  to  by  the  holders  of  equitable  mort- 
gages for  the  great  boon  they  will  obtuu  in 
having  their  securities  rendered  indupntable, 
and^  that  is  to  render  the  memorandam  of  de- 
posit liable  to  the  same  stamp  as  is  now  im- 
posed upon  a  legal  mortgajre;  but  as  many 
cases  may  occur  where  equitable  mortgages 
may  be  created  for  the  sole  purposes  of  com- 
merce, and  to  exist  for  very  short  periods,  tbe 
same  regulations,  it  is  submitted,  should  be 
made  with  regard  to  stami>ing  these  memo- 
randa as  are  in  force  in  relation  to  agreements, 
viz.,  that  it  should  not  be  compalsorr  apoa 
the  holders,  to  stamp  them  immediateiyt  hot 
that  no  equitable  mortgage  ahoold  be  put  ia 
force,  or  be  receivable  in  evidence,  withoatihe 
memorandum  of  deposit  being  stamped ;  and 
that  if  not  stamped  within  twenty-one  days, 
after  its  being  signed,  tbe  stamp  should  only 
then  be  affixed  on  paymentof  a  certmn  penalty. 

"With  the  simple  provisions  above  sug- 
gesteti,  it  is  humbly  conceived,  tbe  objections 
against  equiuble  mortgages,  so  long  uqred  on 
judicial  authority,  would  be  effectually  re- 
moved, while  merchants  and  capitalists  would 
obtain  all  the  advantages  to  be  derived  from 
them,  and  a  considerable  benefit  would  accrue 
to  the  revenue." 

We  cannot  agree  in  the  necessity  of 
having  these  agreements  stamped  vith  the 
mortgage  duty.  The  Stamp  Act  ought 
rather  to  be  revised,  and  many  of  the  du- 
ties reduced. 


THE  LOCAL  COURT  SCHEME. 


The  observation  haa  been  frequently  re- 
peated that  this  is  the  only  country  which 
has  not  had  the  benefit  of  local  jurisdic- 
tions to  any  extent ;  but  it  is  neither  cor- 
rect in  fact,  nor  is  the  inference  attempted 
to  be  drawn  from  it  a  sound  one.  The 
Welsh  judicature,  now  abolished,  waa  of 
this  description,  and  the  provincial  Scde* 
aiaatical  Courts,  whose  junadiotioii  in  nat- 
ters of  contentiooB  litigation  is  about  to  b* 
taken  away,  are  more  particularly  so.  It 
will  be  readily  admitted,  that  it  is  the  datj 
of  the  legislature  to  provide  for  the  aa- 
ministrationtjf  the  greatest  practical  amount 
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of  joBtice ;  bat  there  is  another  point  of 
nearly  eqnal  importance,  which  appears  to 
be  too  ftequently  Idat  sight  of,  namely, 
that  the  manner  of  adminiatering  justice 
should  be  such  as  to  procure  for  it  respect 
and  deference  in  the  eyes  of  the  country. 
Of  the  three  requisites  in  the  administra- 
tion of  justice,  viz,  that  it  should  be  Ist.  m- 
tiffaetory  to  the  parties  litigant ;  2d.  expedi- 
iious,  and  3d.  attendedwith  reasonable  expense, 
the  respective  degrees  of  importance  appear 
to  UB  to  stand  in  the  order  in  which  we  have 
named  them. 

By  those  who  have  had  much  experience 
with  litigation  and  its  effects,  it  will  haye 
been  observed  that  greater  annoyance  is 
occasioned  to  a  party  who  feels  that  his 
appeal  to  the  law  has  been  unsuccessful 
owing  to  the  misapprehension,  incapacity, 
or  prejudice  (real  or  supposed)  of  the  Judge, 
than  to  him  who  thinks  that  he  has  ob- 
tained justice  though  at  a  great  expense. 
There  is  something  in  the  nature  and  ac- 
quirements of  the  Judge  of  a  Superior 
Court  which  not  only  ensures  the  adminis- 
tration of  the  greatest  practical  amount  of 
justice,  but  which  also  satisfies  parties  that 
they  have  received  it  in  their  own  individual 


Next  in  advantage  to  having  such  a  de- 
cision in  the  first  instance,  is  the  power  of 
having  recourse  to  it  by  appeal ;  and  it  is 
a  decided  objection  to  the  bill  proposed  by 
Lord  Cottenham  that  no  appeal  from  the 
decision  of  the  local  Judge  is  given.  One 
reason  why  the  decisions  of  a  local  Judge 
will  frequently  fail  to  give  satisfaction  is, 
that  in  many  instances  he  will  become  im- 
bued with  local  feelings  and  prejudices,  and 
in  many  more  he  will  be  unjustly  suspected 
of  being  so.  This  has  been  felt  to  be  an 
objection  even  to  the  too  frequent  attend- 
ance on  the  same  Circuit  of  a  Judge  of  one 
of  the  Superior  Courts,  and  it  was  advanced 
as  an  argument  for  the  abolition  of  the 
Welsh  Judges.  The  Country  Ecclesiastical 
Coarts,  too,  are  now  about  to  be  abolished 
for  all  purposes  of  litigation,  because  the 
questions  decided  in  them,  though  arising 
within  the  localities  in  which  the  Courts 
sit,  will,  in  the  opinion  of  all  those  com- 
petent to  form  one  on  the  subject,  be  more 
satisfactorily  disposed  of  by  a  central  trir 
buual  in  London.  Many  of  the  Judges  who 
have  presided  over  the  Consistory  Courts 
of  the  Dioceses  of  England  have  been  per- 
sons of  considerable  attainment,  and  the 
great  text-book  of  Ecclesiastical  Law  was 
the  work  of  the  Chancellor  of  the  Diocese 
of  Carlisle.  The  stations  in  the  church,  of 
the  persons  who  have  usually  presided  as 


Judges  of  Ecclesiastical  Courts,  has  also 
been  such  as  to  give  them  a  position  in 
society,  and  invest  them  with  a  respect 
which  the  local  Judges  proposed  to  be  ap- 
pointed can  scarcely  be  expected  to  attain ; 
yet  experience  has  shewn  that  the  time  has 
arrived  for  transferring  the  business  of 
these  provincial  Ecclesiastical  tribunals  to 
London,  and  it  is  not  a  Httle  singular  that 
the  same  period  should  have  been  selected 
for  proposing  an  exactly  opposite  course  in 
the  administration  of  the  Common  Law. 

The  establishing  Courts  of  inferior  rank 
for  the  disposal  of  business  of  a  certain 
amount  is  open  to  the  objection  that  there 
is  not  the  same  description  of  justice  for  all 
the  suitors  of  the  country.  If  it  were  prac- 
ticable, it  would  be  the  duty  of  the  legisla- 
ture to  give  the  same  measure  of  justice, 
not  merely  in  quantity,  but  in  puUity^  to 
all.  The  nearer,  however,  an  approach  can 
be  made  to  this,  the  better,  and  no  new  in- 
ferior tribunals  should  be  created  until  the 
utmost  has  been  done  in  diminishing  the 
expense  of  j^roceedings  in  the  Superior 
Courts,  and  in  making  them  available  to 
the  utmost  extent  that  is  practicable  in 
administering  the  justice  of  uie  country  to 
rich  and  poor. 

The -suggestion  of  Master  Dax,  in  his 
very  able  letter  to  the  Lord  ChanceDor,  to 
have  a  jurisdiction  for  causes  of  inferior 
amount  within  the  jurisdiction  of  the  Supe- 
rior Courts,  is  a  very  valuable  one,  and  we 
would  impress  it  most  particularly  upon 
our  readers,  and  those  persons  in  authority 
who  will  have  the  conduct  of  the  altera- 
tions now  about  to  be  made«  The  sitting 
of  one  Judge  for  the  purpose  of  taking 
matters  under  a  given  amount.  With  the 
power  of  sendinff  cases  of  difficulty  to  the 
full  Court,  would  be  attended  vrith  the 
double  advantage  of  delivering  the  latter 
from  business  of  a  frivolous  nature,  and  of 
securing  to  causes  of  small  amount,  when 
the  question  to  be  determined  in  them  is 
important,  the  decision  of  the  highest  tri- 
bunal. For  it  must  be  remembered  as  one 
of  the  disadvantages  of  creating  inferior 
Courts,  to  determine  causes  below  a  certain 
amount,  that  the  sum  to  be  recovered  is 
not  always  a  criterion  of  the  difficulty,  or 
even  the  importance  of  the  case,  and  that 
such  a  distribution  of  the  business  would 
still  leave  to  the  superior  Courts  questions 
of  a  frivolous  nature,  whilst  it  would  send 
questions  of  difficulty  to  the  inferior  Court, 
merely  because  they  arose  in  actions  be- 
tween humble  individuals. 

In  another  suggestion  in  the  letter  of 
Master  Dax^  that  in  addition  to  the  sitting 
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of  a  separate  Court  for  bnsinesa  of  a  more 
trifling  nature,  much  might  be  left  to  the 
principal  officer 9  of  the  Courts,  particularly 
on  questions  of  disputed  accounts,  we  en- 
tirely concur :  the  Masters  of  the  different 
Courts  are  men  of  ability,  and  compet^it 
as  practical  men,  to  assist  the  Judges  ma- 
terially in  the  d»charge  of  this  important 
duty ;  indeed,  the  Masters  have  now  many 
matters  of  great  importance  sent  to  them 
from  the  Bench  for  their  decision,  quite 
independent  of  their  duties  as  taxing  offi- 
cers. If  it  be  said  the  Masters  will  not  have 
leisure  for  the  additional  labours  suggested, 
let  others  be  appointed. 

We  hare  received  the  following  letter  as  to 
the  compentaiions  to  be  made,  if  the  bill  should 
pass : 

•  In  the  abstract  of  the  clauses  of  Lord  Bronr- 
harn's  Local  Courts  Bill,  at  p.  373,  ante,  I  do 
not  observe  any  one  reUtmic  to  compen- 
sation to  persons  now  holding  appointments 
under  the  present  svstem  of  courts  of  requeete, 
county,  and  hundrea  courts.  Surely  these  ap- 
potntments  will  not  be  taken  away,  without  on 
adequate  remuneration,  or  it  would  work  a 
manifest  injustice,  which  is  contrary  to  the 
spirit  of  the  constitution.  Many  men  now 
holding  such  appointments  have  sacrificed  pro- 
fessional employment,  and  surely  after  BMiny 
years  service  as  registrars  of  courts,  whereby 
they  mainly  depended  for  subsistence,  they  are 
not  to  be  driven  to  work  up  a  practice  (not  so 
easy  a  thing,  by  the  bye,  now-a-days)  or  be 
compelled  to  accept  subordinate  situations. 

I  agree  that  the  persons  from  whom  tbe 
judges  of  such  a  court  are  to  be  elected  shonki 
extend  to  attorneys  of  fifteen  or  twenty  years 
actual  practice. 

Aaotber  correspondent  observes  that  Mr. 
Dax,  in  speaking  on  the  subject  of  local  courts, 
says,  ^  one  great  objection,  in  my  mind,  to  the 
courts,  as  proposed,  is  this>  that  no  counsel  or 
attorneys  are  to  be  allowed  to  practise  there, 
or  if  they  do,  they  are  not  to  be  entitled  to  be 
paid  for  it."  Surely  he  is  mistaken  as  to  this, 
for  in  the  bill  introduced  bv  Lord  Brougham 
(as  printed  in  the  Le«al  Ofisesver,  p.  374,)  I 
find  an  express  provision  ^  that  any  perkoiis 
admitted  Barristers  at  Law  may  practise  as 
advocates  before  the  said  judges  in  ordinary, 
and  any  persons  admitted  Attorneys  of  any  of 
the  Superior  Courts  at  Westminster,  may 
practise  as  advocates,  attorneys,  or  agents,  be- 
fore the  said  judges."  I  certainly  ai?rec  with 
Mr.  Dax,  that  any  provision  in  a  local  court 
bill,  prohibiting  counsel  and  attorneys  from 
practising,  would  be  an  "  utter  denial  of  jut- 
tice  to  numbers  of  persons,"  and  I  hope  never 
to  see  such  a  provision ;  but  1  am  not  aware  to 
what  bill  he  refers,  for  it  appears  that  his  ob- 
servations were  made  on  this  head  before  it 
was  reported  that  the  Lord  Chancellor  intended 
introducing  a  local  court  bill,  and  therefore  I 


may  presume  the  provisioas  of  such  bill  aar 

as  yet  unknown.  Amcua. 

[Mr.  Dax  appears  to  have  referred  to  Lord 
Cotteaham's  County  Court  Bill.    Bo«] 


JUDGMENTS  AS  THEY  APPECT 
REAL  PROPERTY. 


In  concluding  this  series  of  papcn,  ft  w3I 
be  necessary  to  call  attention  to  the  recent 
case  of  Whitwcrth  v.  Gaugma,  M.  S.,  before 
the  Lord  Chancellor,  26th  June,  1841,  in 
which  the  question  came  inddentsdly  be- 
fore the  Court,  whether  air  equitable  mort- 
gi^ee  waa  entitled  to  priority  over  a  subse- 
quent judgment  creditor  without  notice, 
who  had  obtained  possession  of  the  land 
under  an  elegit. 

Lord  Cotlenham,  in  this  case,  obaerved, 
that  the  judgment  creditors  were  in  pos- 
session of  a  legal  title,  although  not  to  all 
intents  and  purposes  an  estate,  yet  a  right 
and  interest  in  the  land,  which,  under  the 
authmty  of  an  act  of  parliament,  they  had 
a  right  to  hold,  the  elegit  being  the  crea- 
ture of  an  act  of  parHament;  and  that, 
therefore,  they  had  a  parliamentary  title  to 
hold  the  land  as  against  aH  persons,  unless 
a  case  of  equity  should  be  made  to  induce 
the  Court  to  interfere  r  and  the  geneni 
tendency  of  hn  opinion  appears  to  have 
been,  that  a  judgment  creditor  without  no- 
tice, in  possession  under  his  elegit,  would 
have  preference  to  an  equitabk  incum- 
brancer with  a  prior  charge  ;  and,  follow- 
ing out  this  principle,  it  seems  dear  that 
such  preference  would  also  exist  as  against 
every  other  equitaUe  interest.  This  opi- 
nion of  Lord  Cottenhtmx  though  extra-judi- 
cial, appears  to  be  so  perfectly  consistent 
with  principle,  that  there  can  be  little 
doubt  that  if  the  point  should  come  directly 
before  the  Court,  his  view  vrill  be  snmfiorted. 
There  is  nothing  in  the  opinion  at  variance 
with  those  cases  in  which  judgments  en- 
tered  up  after  a  binding  contract  for  sale 
have  been  recognized  by  Courts  of  Equity 
as  not  affecting  a  purchaser,  inasmudi  as 
the  determinations  in  those  cases  appear 
to  have  been  made  with  reference  to  judg- 
ments be/ore  execution,  and  consequently, 
whilst  they  constitutdl  merely  a  genend 
security  upon  the  estates,  cfaattda,  and 
property  of  the  debtor.  Finck  v.  Earl  of 
WmchiUea,  1  P.  Wma.  282  r  Lodge  r. 
Lyeeley,  4  Sim.  7b. 

It  is  to  be  observed,  that  Lord  Cottenkam 
refers  to  the  affidavit  of  the  defendants  ss 
denying  any  notice  of  the  plaintiff ^s  equHj 
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of  the  time  ef  the  elegit  being  sued  out.  As, 
however,  the  13th  section  of  the  new  act 
makes  a  judgment  an  equitable  charge  on 
the  lands  from  the  time  of  its  being  entered 
up,  it  may  be  questioned  whether  a  judg- 
ment creditor  would  not  become  a  pur« 
chaser  from  that  time,  so  as  to  make  it 
immaterial  that  he  had  notice  at  the  time 
ot  suing  out  his  elegit,  if  he  was  ignorant 
of  the  previous  equities  when  he  obtained 
his  judgment,  in  conformity  with  the  rule 
in  equity  which  refers  notice  to  the  period 
of  the  purchase,  and  not  to  that  of  getting 
ia  the  Jegal.  esUtte.  fViltaugkby  v.  WU- 
lougkby^  1  Term  Rep.  763. 

If  the  proper  searches  are,  on  any  occa- 
sion neglected,  solicitors  should  always  re- 
quire an  indemnity  against  the  consequences 
of  such  neglect,  from  the  persons  for  whom 
they  are  professionally  engaged.  A  form 
fiinular  to  the  following,  may  with  pro- 
priety be  adopted : 

Dated  ,  184  . 

*  I  >  [^purchaser]  do  hereby  release 

and  exonerate  my  solicitors,  Messrs. 
,  from  making  any  search  for 
the  {purpose  of  ascertaining  whether 
any  judgments,  decrees,  orders,  or 
rules  affect  the  property  situate,  &c. 
which  i  have  lately  agreed  to  pur- 
chajse  of  ,  [veftdar.']^ 

Signed  ,  [purchaserJ] 


NEW  BILLS  IN  PARLIAMENT. 


PRACTICB  AXD  PBOCBBDIKOS  IK  LUNACY. 

This  bill,  which  we  noticed  last  week,  con- 
tains the  following  clauses. 

1.  Power  to  IjOtd  Chancellor  to  appoint  two 
commissioners, — ^Tkat  it  shall  be  lawful  for  tbe 
Lord  Chaucellor  to  appoint  two  fit  and  propter 
persoDs,  being  respectively  serjeaDts  or  bar- 
risters at  law  of  not  leas  than  years 
sundinff  at  the  bar,  lo  be  called  '^  the  Com- 
missioners in  Luoacy,"  and  that  in  future  all 
comuoisttinna  in  the  nature  of  writs  De  lunatico 
inquirendo  shall  be  directed  or  addressed  to 
such  coiDinlssiooerSy  or  one  of  them ;  and  that 
such  couimissioners  shall  hold  their  offices 
dttfirtg  good  behaviour,  and  shall  jointly  and 
severally  have,  perform,  and  execute  all  the 
powers,  duties,  and  authorities  now  had,  per- 
formed,  and  executed  by  commissioners  named 
in  commissioos  in  the  nature  of  writs  de  tuna- 
iico  inquirendo, 

2.  Oalh  of  commissioners. 

3.  Power  to  I^rd  Chancellor  to  direct  that 
commissioners  shall  perform  duties  of  masters  in 
lunacg, — That  it  shall  and  may  he  lawful  for 
the  Lord  ChaoeeUoc  from  Ume  to  time  to  or- 


der and  direct  tfasC  any  of  the  inqahries  andc 
matters  connected  with  the  persons  and  es- 
tates of  lonatics,  usually  referred  to  the  mas- 
ters in  ordinary  of  the  Ingh  Gourt  of  Chancery,, 
shall  be  referred  to  such  commissioners,  or 
one  of  them ;  and  such  commissioners  shall, 
jointly  or  severally,  have,  perform,  and  exe- 
cute all  the  poivers,  duties,  and  authorities  re- 
lating to  the  smd  inquiries,  and  matters  so  to 
be  referred  to  them  as  aforesaid,  •  now  had, 
performed,  and  execnted  by  the  masters  in 
ordinary  of  the  itaid  Court  of  Chancery,  and 
such  other  duties  for  the  security  and  advan-^ 
tace  of  lunatics  and  their  estates  as  the  Lord 
Chancellor  shall  from  time  to  time  order  and 
direct. 

4.  Commissioners  to  be  e>  officio  visitors  of 
lunailci. — ^That  the  said  commissioners  shall, 
by  virtue  of  their  appointments  to  be  soch 
commissioners  as  aforesaid,  be  and  become 
visitors  for  superintending,  inspecting,  and 
reporting  upon,  under  the  order  and  direction 
of  the  Lord  Chaneellor,  the  care- and  treat- 
ment of  all  persons  found  idiot,  lunatic,  or  of 
unsound  mind,  by  inquisilion,  jointly  with  the 
three  visitors  appointed  under  the3&4  W. 
4,  c.  36,  and  shall  severally  have,  perform, 
and  execute  the  like  powers)  duties,  and  au- 
thorities as  are  had,  performed,  and  executed 
by  the  one  of  the  said  Visitors  being  a  barrister. 

5.  Commissioners  to  execute  duties  as  Lord 
Chaneellor  shall  order.  Power  to  Lord  Chan^' 
cellor  to  appoint  special  commissionersm — ^l^hat 
the '  commissioners  to  be  appointed  by  virtue 
of  this  act  shall  execute  commissions  in  the 
nature  of  writs  de  lunatico  inquirendo,  an<t 
shall  conduct  inquiries  connected  with  luna- 
tics or  their  estates,  and  shall  perform  all 
other  duties  to  be  committed  to  them  by  vir- 
tue of  this  act,  either  seperately  or  together, 
and  at  such  places,  and  within  such  times,  and 
in  such  manner,  as  the  Lord  Chancellor  shalt 
from  time  to  time  order  and  direct :  Provided 
always,  and  it  u  hereby  declared,  that  nothing 
ia  this  act  contained  shall  be  deemed  or  taken 
to  prevent  the  Lord  Chancellor  from  issuing 
any  commission  in  the  nature  of  a  writ  de  Iw- 
natieo  inquirendo,  addressed  to  any  fit  and' pro- 
per person  or  persons,  in  addition  to  such 
commissioners  so  to  be  appointed  as  aforesaid, 
if  he  shall,  upon  any  occasion,  deem  it  proper 
to  do  so. 

6.  Power  to  appoint  successors  to  commb- 
sioners. 

7.  Practice. — That  it  shall  and  may  be  law- 
ful  for  the  Lord  Chancellor'  from  time  to  time 
to  make  such  orders  as  to  him  shall  seem  fit 
and  proper,  for  regulating  the  form  and  mode 
of  proceeding  before  and  by  the  said  commis- 
sioners, and  the  practice,  and  the  taxation  and 
allowance,  and  payment  of  costs,  in  matters 
in  lunacy. 

8.  •/tfn'M.—- That  it  shall  and  may  be  lawful 
for  the  Lord  Chancellor  from  time  to  time  to 
make  such  order  or  orders  as  he  shall  deem 
fit  for  regulating  and  fixing  the  number  of 
jurymen  who  shall  be  sworn  to  try  inquests 
on  commissions  in  the  nature  of  writs  de  lunu", 
tico  inquirendo  I  provided  that  every  in^uist*^ 
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tion  on  such  commiaaions  ahfell  be  foiind  by 
the  oBchs  of  men. 

9.  Ofieers,  ^<7.— That  from  and  after  the 
passing  of  this  act  such  officers,  clerks^  and 
messengers  in  the  office  of  the  said  commis- 
sioners as  the  Lord  Chancellor^  with  the  ad- 
vice and  consent  of  the  Master  of  the  Rolls 
and  Vice  Chancellors  for  the  time  being,  or 
one  of  them,  shall  determine  to  be  necessary 
and  proper,  shall  and  may  be  from  time  to 
time  appointed. 

10.  Office  of  "  clerk  of  the  custodies"  abo- 
lUhed.  2  &  3  W.  4,  c.  Ill ;  3  &4  W.  4,  c. 
84. 

11.  Lord  Chancellor  to  fix  tables  of  fees, 
to  be  paid  into  "  suitors  fee  fund." 

'  12.  Fees  formerly  payable  to  Lord  High 
Chancellor  to  be  paia  into  fee  fund.  2  &  3 
W.  4,  e.  122. 

13.  Salaries  of  commissioners.  [Amount 
not  stated  in  the  bill.] 

14.  Salaries  of  officers,  clerks,  &c.,  and  al* 
lowances  to  commissioners  and  secretary  of 
lunatics. 

16.  Compensations  to  officers. 

17-  Act  may  be  amended  or  repealed.    • 

COPTaiOHT. 

The  following  is  an  abatract  of  the  bill 
brought  in  by  Lord  Mahon,  Sir  Robert 
Inglis,  Mr.  Gladstone,  and  Mr.  Charles 
Howard.  We  are  glad  to  see  the  measure 
in  such  good  hands,  and  wish  it  success.  ' 

1.  Repeal  of  former  acts,  8  Anne,  c.  19. 
41  Geo.  3,  c.  107 ;  54  Geo.  3,  c.  146  (extend- 
ing copyright  in  books). 

2.  Interpretation  clause. 

3.  Copyright  in  any  book  hereafter  to  be 

{lublished  in  the  lifetime  of  the  author  to  be- 
ong  to  the  author  and  his  assigns  for  the  au- 
thors life,  and  for  twenty-five  years,  comroen- 
cine  at  his  death ;  and  if  published  after  the 
author's  death,  to  belong  to  the  proprietor  of 
the  manuscript  for  thirty  years  from  the  first 
publication  thereof. 

4.  In  cases  of  subsisting  copyright,  the  ex- 
tended term  to  be  enjoyed,  except  when  it 
shall  belong  to  an  assignee  for  other  conside- 
ration than  natural  love  and  affection ;  in  which 
case  it  shall  cease  at  the  expiration  of  the  pre- 
sent term  ;  unless  its  extension  shall  be  agreed 
to  between  the  proprietor  and  the  author. 

5.  Power  to  judicial  committee  of  the  privy 
council  to  license  the  republication  of  books, 
which  the  proprietor  refuses  to  republish  after 
the  death  of  tiie  author. 

6.  One  copy  of  every  book  to  be  delivered 
at  the  British  Museum. 

7.  Mode  of  delivering  at  the  British  Mu- 
seum. 

8.  A  copy  of  every  book  to  be  delivered 
within  a  month  after  demand  for  the  use  of 
the  following  libraries  :  Bodleian  library,  pub- 
lic library  at  Cambridge,  Advocates  of  Edin- 
burgh. Trinity  college,  Dublin. 

9.  Publishers  may  deliver  the  copies  to  the 
libraries  instead  of  the  Siaiioners*  Company. 


10.  Penal^  for  default  in  defiteriiig  copies 

for  the  use  of  the  libraries. 

11.  Book  of  registrv  to  be  kept  at  Station- 
ers' Hall. 

12.  Piarty  making  or  causing  to  be  made  a 
false  entry  in  the  book  of  registry  to  be  guilty 
of  a  misdearoeanor. 

13.  Entries  of  copyright  may  be  made  in 
the  bonk  of  registry. 

14.  If  any  person  be  aggrieved  by  any  entry 
in  the  book  of  registry,  he  may  apply  to  tbe 
Lord  Chancellor,  Master  of  the  RoUs,  Vice 
Chancellor,  Court  of  law  in  term,  or  Judge  in 
vacation,  who  may  order  such  entry  to  be  va- 
ried or  expunged, 

15.  Remedy  for  the  piracy  of  books  or 
parts  of  books  by  action  on  the  case.  Proviso 
tor  Scotland. 

16.  In  actions  fur  piracv,  tbe  defendant  to 
give  notice  in  writing  of  the  objections  to  the 
plaintiff's  title  on  which  he  means  to  rely. 

17.  Mode  of  proving  the  publication  and 
identity  of  books  in  proceedings  for  piracy. 

18.  No  person  shall  import  into  any  part  of 
the  British  dominions  for  sale  any  book  first 
composed,  &c.  within  the  British  dominions 
and  reprinted  elsewhere.  Penalty  on  import, 
ing,  selling  or  keeping  for  sale  any  such  books, 
forfeiture  thereof,  and  also  10/.  and  double  the 
value.  Books  may  be  seized  by  officers  of 
customs  or  excise,  who  shall  be  rewarded. 

19.  Copyright  in  Encvdopaidias,  periodical 
works,  and'  works  published  in  series,  to  be  in 
the  publisher  or  conductor  thereof,  and  proof 
of  payment  to  the  parties  employed  by  him  to 
beprimft  facie  evidence  of  bis  property  in  thdr 
articles.  Proviso  securing  tbe  right  of  authors 
who  have  reserved  the  right  of  publishing  their 
articles  in  a  separate  form. 

20.  Proprietors  of  Encyclopaedias,  periodi- 
cal works,  and  works  published  in  series  to  be 
at  liberty  to  enter  at  once  at  stationers'  Hall, 
iind  thereon  to  have  the  benefit  of  the  regis- 
tration of  the  whole  work. 

21 .  The  provisions  of  3  &  4  W.  4,  extended 
to  musical  compositions,  and  the  term  of  copy- 
right, as  provided  by  this  act,  applied  to  the 
liberty  of  representing  dramatic  pieces  and  mu- 
sical compositions. 

22.  The  proprietor  of  the  right  of  dramatic 
representation  shall  have  all  the  remedies  given 
hytbeBctd&4  W.4. 

23.  No  assignmen  t  of  copyright  of  a  drama- 
tic piece  shall  convey  the  right  of  representa- 
tion unless  an  entry  to  that  effect  shall  be  made 
in  the  book  of  registry. 

24.  Power  to  grant  injunctions  in  case  of 
piracy.    Proviso  for  Scotland. 

25.  Mode  of  proving  copyright,  &c.,  in  Co- 
lonial Courts. 

26.  Books  pirated  shall  become  tbe  property 
of  the  proprietor  of  tbe  copyright,  ana  may  be 
recovered  by  action,  or  seized  by  warrant  of 
two  justices. 

27.  No  proprietor  of  copyright,  comnenc- 
ing  after  this  act,  shall  sue  or  proceed  for  anv 
infringement  before  making  entry  in  the  booK 
of  registry.    Proviso  for  dramatic  pieces. 

28.  Copyright  shall  be  personally. 
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39.  Saviof  the  ri^hls  of  ibe  UDhemtlf  s  and 
the  CoUeKea  of  Eton,  Westmiiitter  apd  Win- 
cb««ter. 

30.  Pro?i80  for  saviof:  all  rights  and  all 
cuntracU  and  en^gements  subsisting  at  the 
time  of  passing  this  act.  ^ 

31.  Act  to  extend  to  all  parts  of  the  British 
dominions. 

32.  Act  may  be  amended  or  repealed  during 
the  present  session. 


CHANCERY  REFORM. 


CONSOLIDATION  OF  OFFICES. 

Wx  have  not  time  or  space  at  present  to 
pursue  the  general  subject  of  Chancery  re- 
form ;  but  it  may  be  usefdl  to  keep  alive 
the  attention  of  the  profession  to  the  ne- 
cessity of  bringing  all  the  offices  in  which 
the  business  of  the  Court  is  transacted 
under  one  roof.  People  are  too  much  in 
the  habit  of  thinking  lightly  of  the  loss  of 
small  portions  of  time,  but  every  five  or 
ten  minutes  is  of  consequence  in  dispatch- 
ing the  vast  mass  of  business  which  must 
be  got  through  in  a  few  hours^  at  offices 
which  axe  scattered  in  yarious  parts  of  the 
Law  District.  We  are  sure  that  great  advan- 
tage will  arise  by  bringing  them  together  in 
one  building.  There  let  writs  of  all  kinds 
be  issued^  appearances  entered,  biUs  filed, 
answers  and  affidavits  sworn  and  filed, 
causes  set  down,  orders  drawn  up,  and,  in 
short,  all  the  machinery  of  the  court 
worked. 

For  the  present,  the  courts  must  continue 
to  sit,  and  the  masters  to  conduct  their 
inquiries  in  different  places,  but  the .  time 
wiU  come  when  Courts,  Masters,  Registrars, 
Record-keepers  and  all  the  subordinate 
officers  will  be,  as  it  were,  in  the  same 
college^  and  under  one  supervision.  Then 
we  shall  see  a  very  difierent  state  of  activity 
from  the  poresent  in  all  the  departments  of 
administering  justice. 


SUPERIOR  COURTS, 
ftnrlr  CtpancflUu:. 

PaACTlCK. — IMROLMBNT. 

!/a  decree  it  fully  set  forth  bp  way  of  recital 
in  an  inrolment,  it  is  net  neeeuary  to  the 
validity  if  the  inrolment  to  state  the  decree 
again. 

The  inrolment  of  a  decree  or  order  pronounced 

hy  the  Vice  Cbancellor,  is  not  irregular 

for  utant  of  the  Vice  Chancellor's  signature 

to  the  docket :  t/  is  sujfident  if  the  Lord 


OkVBkCtWoT  hoe  signed  it:  Secus,  oitoade* 
cree  or  order  made  by  the  Master  of  the 
Rolls. 

This  was  a  motion  to  vacate  the  inrolment 
of  a  decree  and  of  an  order,  made  on  a  peti- 
tion in  the  same  cause,  on  the  grounds  of  ir- 
re/jfularity.  The  decree  and  order  were  pro- 
nounced by  the  Fice  Chancellor  m  1818,  when 
the  party  now  moving  was  an  infant,  and  they 
were  inrolled  in  18^10  by  the  adverse  parties. 
The  grounds  of  irregularity  were,  first,  that  tlie 
iurolment  was  made  without  the  order  nunc 
pro  tunc ;  secondly,  that  the  docket  of  the  de* 
cree  and  order,  whereof  one  of  them  had  not 
the  signature  of  the  Fice  Chuncellor,  the  jud^e 
who  pronounced  them  :  and  thirdly,  that  al* 
though  the  decree  and  order  were  both  set 
out  in  the  recital?,  in  the  inrolment,  and  the 
order  on  the  petition  was  again  stated  at  length ; 
the  decree  was  not  so  stated. 

Mr.  fFahtfJield,  in  support  of  the  motion,  after 
the  decree  and  order  were  pronounced,  cited, 
on  the  first  ground  of  alleged  irreg'ularity, 
Parker  v.  Dotening,*  and  the  general  order  of 
court.^  On  the  second  ground,  he  cited  Mr. 
Daniel's  Chancery  Practice,*^  a  work  of  great 
ai'curacy,  which  states  that  the  docker,  pre* 
paratorv  to  the  inrolment,  must  be  left  for  the 
Fice  Ckancellor^s  signature,  if  the  cause  was 
heard  by  His  Honor,  or  for  the  signature  of 
the  Master  of  the  Rolls  if  the  cause  was  heard 
there,  af^er  which  it  is  taken  fur  the  Lord 
Chancellor's  signature.  On  the  third  ground 
r»T  irregularity  he  urged  the  reason  of  the  thing. 
If  It  was  necessary  to  repeat  the  order  in  the 
body  of  the  engrossment  after  being  stated  in 
the  recitals,  as  was  the  fact,  it  was  necessary 
also  to  repeat  the  decree,  which  was  not  done. 

Mr.  Tinnev,  contrh,'^li  was  immaterial 
whether  this  decree  and  order  were  regularly 
inrolled  or  not,  as  neither  could  be  re-bearu 
after  a  lapse  of  twenty  years  and  more,  not 
even  by  bill  of  review.  Smith  v.  ClnyA  Thfere 
is  a  better  note  of  Lord  Camden* s  judgment 
in  that  case  in  Brown's  Reports,®  than  in  Am- 
bler, and  it  is  laid  down  that  the  twenty  years 
within  which  a  bill  of  review  may  be  brought^ 
are  to  be  counted  from  the  pronouncing  of  the 
decree,  not  from  the  inrolment,  and  the  limi- 
tation  is  adopted  in  equity  b^  analogy  with  the 
limitation  to  writs  of  error  \n  courts  of  law, 
nnderthe  statute.^  The  party  moving  now 
came  of  age  in  I827f  and  the  limitation  after 
disability,  was  five  years  under  the  statute,  or 
ten  years  here,  so  that  as  he  cannot  have  a 
bill  of  review,  he  cannot  have  a  re-bearing  for 
any  irregularity.  The  party  is  absolutely 
barred  bv  lapse  of  time.  But  even  on  the 
point  of  form,  it  was  clear  that  the  decree  was 
well  inrolled,  it  was  fully  set  out,  and  not  ne** 
cessary  to  be  set  out  again ;  if  the  order  was 
tuice  set  out,  it  was  surplusage.  It  is  not  ne* 
cessary  that  the  docket  ofa  decree  pronounced 
by  the  Fice  Chancellor  should  be  signed  by 

i'  1  Myl.  &  K.  634.        ^  Beam.  Ord.  206. 
«  2  vol.  pp.  680,  681.    ^  Ambler,  645. 
•  3  Bro.  C.  C.  639.  n.   no&ll  W.3,c.l4. 
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Mm,  80  stated  in  Smith's  Practice.^  It  is  snf- 
licient  if  U  is  sififned  by  the  fA^rd  Chftncetlor, 
whose  decree  it  is  to  all  subsequent  purposes. 

Mr.  fFakefield. — A  supplemental  bill  has 
been  filed  in  January  1841,  praying,  \vhat  is 
joconsistent  with  the  decree,  and  the  defen- 
dants by  their  answer  set  up  ti^e  inrolment  of 
the  decree  as  a  bar.  The  House,  of  Lonls 
have  recently  flecided  in  Br^tuke  v.  Champer- 
nnwnefi  that  the  period  of  iive  years  ^iveu  to 
a  person  after  disaliility  for  appenlin^  there,  is 
to  be  counted  from  the  inrulinent,  and  not 
from  the  date  of  the  decree.^  The  same  mode 
of  counting:  oufirht  to  prevail  in  this  court. 

The  I^trd  Chancellor  said  that  in  the  copy  of 
the  inrolment  before  him,  the  decree  appeared 
to  him  to  be  sufficiently  enrolled :  the  decree 
is  fully  recited,  and  then  the  order,  and  the 
ortler  is  repeatetl.  With  respect  to  the  ne« 
cessity  of  the  f^ice  Chancellor's  sif^nature,  Mr. 
Smith  was  one  way,  Mr.  Daniel  was  the  other 
way ;  the  reason  of  the  thinf(  certainly  was  with 
Air.  JSmith,  and  the  probability  was  that 
he  was  rij^ht,  and  Mr.  Daniell  wron^r  for  once 
in  his  book.  The  l>etter  way,  however,  would 
be,  to  direct  an  inquiry  of  the  Six  Clerks,  wbe- 
ther'the  docket  required  the  f^ice.ChanceUor't 
siffuature  to  decrees  or  orders  pronounced  by 
him.  If  the  answer  should  l>e  that  the  signal 
ture  is  not  necessary,  then  the  motion  would 
be  refused  with  costs,  and  it  would  not  be 
necessary  to  consider  the  other  objections  to 
the  motion. 

The  answer  returned  by  the  Six  Clerks  was, 
that  the  f^ice  Chancellor* 9  signature  was  not 
necessary. 

Dermoit  v.  Keeley,  January  Slst,  1842. 

xtam. 

WILL,  CONSTRUCTION    OP. — RIGHTS  OP  DEVl- 
8BBS  AND  PERSONAL  RBPRB8BNTATIVE8. 

Where  a  iestuirw  by  her  mil  and  codicii  de^ 
vised  an  estate  upon  certain  trusts,  and 
subsequently  entered  into  a  contract  for 
sale  of  such  estate,  but  died  before  the  can" 
tract  was  completed :  Held,  that  according" 
to  the  true  construction  of  the  last  will  act, 
the  purchase  money  belonged  to  the  person 
nai  representatives  of  the  testatrix,  and  not 
to  the  devisees  named  in  her  will. 

In  this  case  a  petition  was  presented  on  the 
part  of  the  defendants,  Charlotte,  Catherine, 
and  Jane  Chapman,  the  personal  representa- 
tives of  Ann  Chapman,  deceased,  the  testatrix 
in  the  pleadings  named,  claiming  payment  of 
a  sum  of  2320/.  standing  in  the  name  of  the 
Accountant  General,  to  the  credit  of  the  cause, 
to  the  account  of  the  personal  representatives 
or  devisees  of  Ann  Chapman,  deceased,  being 
the  amount  paid  into  Court  in  respect  of  a 
purchase  of  certain  premises  which  belonged 
to  the  testatrix,  and  had  been  contracted  to  be 
sold  by  her,  but  the  contract  relating  to  which 
had  not  been  completed  during  her  life.    It 

a  2  vol.  p.  4.  h  4  Clark  &  F.  247. 

^  But  see  the  standing  order,  No.  1 18,  as 
amended  in  1829,  6  C.  &  F.  974. 


appeared,  that  tfaetestotriz  by  her  will,  daled 
in  1834,  devised  cbe  premises  in  qvesUoD  to  s 
party  who  afterwards  died,  and  by  a  codicil 
dated  in  June  1^38,  she  devised  the  same  to 
the  £arl  of  Winterton  for  life,  with  remain- 
to  his  children.  On  the  8lh  of  January  she 
entered  into  a  contract  with  the  trustees  of  a 
Wesleyan  Chapel  for  sale  of  the  premisea  to 
them,  and  a  reference  having  been  ordered  to 
ascertain  whether  it  would  be  fit  and  proper 
for  the  trustees  to  complete  the  contract ;  the 
master  by  his  report,  oated  the  30th  of  June 
1839,  certi6ed  that  it  was  fit  and  proper  that 
the  contract  should  be  completed.  This  re- 
port was  confirmed  in  the  July  foUotving  and 
an  order  made  to  settle  the  proper  conveyance, 
but  before  any  further  proceedings  werehsd, 
the  testatrix  died,  and  the  question  now  was, 
whether  her  devisees,  or  personal  repreaentsu 
tives,  were  entitled  to  the  purchase  money. 

Tlnney  and  I^iw,  for  the  personal  represen- 
tatives contended,  that  bv  euterring  into  the 
contract,  the  testatrix  had  converted  the  pro- 
perty into  personalty,  and  as  the  24th  section 
of  the  last  will  act  declared  that  every  will 
should  be  construed  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  bad  been  executed  im- 
mediately before  the  deaih  of  a  testator,  their 
clients  must  be  declared  entitled. 

Pemberton  and  Pixon  for  the  devisees,  ur^red 
that  by  the  23rd  section  of  the  act  referred  to. 
It  was  provided,  that  no  conveyance  or  act 
done  subsequently  to  the  execution  of  the 
will,  except  an  act  amounting  to  revocatiiNi, 
should  prevent  the  operation  of  a  vrill,  and 
testators  never  supposed  that  by  entering  into 
contracts  for  sale  they  so  altered  the  dispoai- 
tions  they  had  made  of  their  real  property  as 
to  deprive  their  devisees  not  only  of  the  estate, 
but  of  their  purchase-money  also. 

Feb.  23rd.— rAtf  Aftfs/rr  of  the  Rolls,  having 
taken  time  to  consider,  now  delivered  jud;r- 
ment.  His  Lordship  said  that  the  defendaota,. 
the  devisees,  claimed  on  the  ground  thnt  the 
contract  had  been  annulled  by  the  testatrix, 
and  they  also  say,  as  the  fact  is,  that  according 
to  the  will  act  of  the  1  Vict.  c.  26,  the  will  of 
the  testatrix  was  not  revoked,  and  they  claim 
as  devisees  under  it.  Tbere  was  an  exprraa 
enactment  in  the  act  referred  to,  by  which  it 
was  declared  that  no  will  should  be  rendered- 
inoperative  except  by  an  act  amounting  to  re- 
vocation, and  it  was  said,  that  although  the  tea- 
tatrix  contracted,  she  did  not  in  any  manner  re- 
voke her  will.  Revocation  was  not  the  only 
mode  of  revoking  a  will,  for  if  the  testatrix 
had  expressly  devised  the  purchase  money  to 
other  parties,  that  would  have  amounted  to  a 
revocation  of  the  original  devise.  Here  ahe 
had  contracted  to  sell,  and  had  thus  acquired 
a  beneficial  interest  in  the  purchase  money, 
and  although  she  had  a  lien  on  the  purchaae 
money,  she  had  not  a  beneficial  interest  in  the 
land.  Being  of  opinion,  therefore,  that  by 
the  contract  she  disposed  of  her  beneficial  iki- 
terest  in  the  land,  and  had  only  an  interest  in 
the  purchase  money ;  his  Lordship  said  he  w«a 
of  opinion,  that  the  deviaeea  had  no  beneficial 
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Jntereftllntndi  purcbaie  money,  aodthttit 
belonged  to  the  penoaal  repreneottttives  of 
the  testatrix. 

Furrer  v.  E^rl  0/  fFinterion,  Jao.  13,  and 
Feb.  2dd»  1842. 


mtt  Cf^jmrfllor  of  Cnfitanlr. 

PRACTICB. — DIBMIBBAL  OP  BILL. 

Semhlf,  where  a  tole  phmiiff  diet,  and  the 
suit  is  not  revived  within  a  rensonaUe  time, 
the  d^endant  map  muve  that  the  suit  be 
revived  within  a  given  time  or  dit missed. 

The  bill  io  this  case  was  filed  by  Mrs.  Gun- 
haiDy  for  the  arrears  of  an  annuity  charged 
upon  tlie  estates  of  Sir  Francis  Vincent,  and 
also  airainst  bis  bailiff,  and  for  a  receiver.  On 
the  16tb  Nov.  1837,  before  the  answers  were 
put  in,  Mrs.  Canbain  died,  and  the  question 
was,  whether  Sir  Francis  Vincent  was  entitled 
to  an  order  for  the  plaintiff's  representi?es  io 
revive,  or  tbat  the  bill  mif^bt  be  dismissed.  A 
siipilar  application  was  made  in  June  1838, 
but  wail  refused  on  the  ground  of  its  beinf 
premature,  and  the  principal  question  was, 
whether  such  an  order  could  be  granted  where 
the  application  was  contested. 

Liopd,  for  the  motion,  referred  to  Canhnm  v. 
Vincent,  8  Sim.  277 ;  and  also  to  a  case  of 
ChowicJk  V.  Dimes,  before  the  Master  of  the 
Soils  on  the  2<)tb  Nov.  and  8(h  Dec.  1840, 
where  a  suit  Imd  been  instituted  to  redeem  a 
mortgage,  and  the  sole  plaintiff  having  died, 
the  defendant  moved  that  the  plaintiff  might 
revive  within  a  given  time  or  the  bill  be  dis- 
missed. He  also  cited  Jones  v.  Muuey,  17tb 
Dec.  1805 ;  Turner  v.  Coles,  28tb  March  1808 ; 
and  Brown  v.  fFarren,  4ih  February  1809. 
Although  it  did  not  appear  that  the  represen- 
tives  of  the  deceued  plaintiff  in  tho»e  cases 
appeared  to  dispute  the  order,  yet  the  situa- 
tion of  the  parties  was  similar  to  those  in  the 
present  case. 

The  Fice  Chancellor  asked,  whether  the 
cases  referred  to  were  cases  in  which  injuuc- 
tioos  had  been  granted ;  but  no  information 
could  be  given  as  to  tbis  circumstance. 

Ckandless  opposed  the  motion,  and  said, 
that  no  case  could  be  referred  to  of  the  order 
asked  for  by  the  plaintiff  being  granted,  where 
the  motion  was  resisted.  The  Master  of  the 
.Rolls  was  of  opinion,  tbat  an  order  for  the 
dbmissal  of  a  bill  operated  as  a  dissolution  of 
the  injunction ;  but  Lord  Cottenham  and  Lord 
Eldon  were  of  a  different  opinion. 

The  Vice  Chancellor  said,  it  was  important 
to  ascertain  whether  any  cases  could  be  found 
where  the  order  now  sought  bad  been  obtained, 
which  were  not  cases  of  injunction,  and  the 
motion  had  better  stand  over  for  the  purpose 
of  enquiry  being  made. 

On  a  subseoueiit  d«y,  the  case  was  again 
mentioned,  when  Mr.  Llog^d  having  stated 
tbat  in  two  cf  the  cases  referred  to  they  were 
not  cases  of  injunction,  his  Honor  made  the 
order. 

Canham  v.  Vincent,  Jan.  20,  1842. 

[A  similar  application  was  made  to  Mr.  Vice 
Chancellor  Bruce  on  the  7th  inst.  by  M  r.  Keene^  J 


when  the  recent  order  In  Canham  v.  Vincent 
was  mentioned  $  but  his  Honor  said  it  was  too 
imporiant  a  point  of  practice  for  him  to  settle, 
and  therefore  requested  that  the  application 
might  be  made  to  the  Lord  Chancellor.  7ib 
March,  1842.] 


Wit  CiNincfnor  QSTifram. 

PIUCTJCB. — CGNSTRUCTIOir  OP  THS  23rD  AND 
24th  OBDSR8.— copy  OP  BILL. 

//  was  not  meant  hy  the  iSdand  24  th  orders 
of  August,  thai  the  prnyer  that  the  pnrty 
served  may  he  bttund,  should  be  inserted  in 
any  particaOtr  part  of  the  bill. 

Sed,  in  future  it  should  be  repeated  in  the 
prayer  of  process,  and  in  the  general  prayer 
of  the  bill. 

Mr.  Bilton  applied  that  the  clerk  in  Court 
might  be  directed  to  enter  the  memorauduin 
of  service,  and  the  time  thereof,  pursuant  to  the 
2dd  and  24th  orders  of  August  last.  The  23d 
urder  directed  that  the  bill  in  certain  cases 
should  not  pray  a  subpoena  to  appear  and  an- 
swer, but  merely  that  such  party  un  being  served 
with  a  copy  of  the  bill  might  be  bound  by  all  the 
proceedings  in  the  cause.  The  bill  in  this 
case  was  for  a  receiver  and  an  injunction ;  aud 
praved  that  the  defendant^  on  being  served 
with  a  copy  of  the  bill,  might  be  bound  by  all 
the  proceedings.  The  clerks  in  court  refused 
to  enter  the  memorandum  of  service,  and  the 
time  requiring  that  the  prayer  should  be  re« 
peated  in  the  prayer  of  process.  He  submitietl 
tbis  was  unnecessary.  If  the  objections  were 
insisted  upon,  it  would  be  requisite  to  amend 
the  bill,  and  serve  new  copies.  The  clerks  in 
court  stated  that  they  were  acting  under  the 
advice  of  counsel. 

fVigram,  V.  C. — If  it  has  been  the  practice 
to  have  it  in  the  prayer  of  process,  1  cannot 
alter  it. 

On  the  following  morning.  His  Honor  said, 
he  thought  it  was  quite  nnimportant  in  what 
part  of  the  bill  the  prayer  that  the  party  might 
be  l)ound  was  inserted. 

March  15. — Mr.  /^omiZ/jf  applied  this  morn- 
ing ou  behalf  of  the  Clerks  in  Court,  for  the 
direction  of  the  Court,  and  submitted  tbat 
they  were  right  in  their  view  of  the  meaning 
of  the  orders. 

His  Honor  said,  if  there  was  doubt  about 
the  correctness  of  his  opinion,  applicatiun  had 
better  be  made  to  the  Lurd  Chancellor. 

Gibson  v.  Haines,  March  13  and  14,  1842. 

[We  are  informed  that  the  difficulty  was 
mentioned  to  Lord  Lyudhurst,  who  saiu,  that 
as  a  matter  of  convenience  to  the  Clerks  in 
Court,  the  prayer  that  the  party  might  be 
bound  should  be  repeated  in  the  prayer  of 
process.  This,  however,  was  not  to  have  a  re- 
trospective effect,  but  exclusively  to  future 
proceedings.] 
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Superior  Courts :  QueeM's  Bench. 


[Before  the  four  Judges.] 

PRISONER. — E8CAPB. 

j4  prisoner  arretted  in  Hampshire  teas  tranS' 
/erred  by  hat>pa8  corpus  to  the  custody  of 
the  marshal  of  the  Queen's  Bench,  and 
afterwards  by  a  habeas  corpus  cum  causa, 
to  Neu-ffate,  to  answer  in  the  Central 
Criminal  Court  a  ehtrfft  of  perjury.  He 
afterwards  procured  bal  on  this  charg^e, 
and  then  teas  taken,  without  any  legal 
authority,  to  the  Queen's  Bench  Prison, 
where,  after  some  hesitation,  he  was  re» 
ceived.  He  afterwards  escaptd;  Held, 
that  the  defendant  was  not  liable  to  an 
action  of  escnpe  as  the  defendant  had  not 
the  man  in  If^al  custody,  and  consequently 
could  have  no  right  to  detain  him.  The 
escape  was  complete  in  law  when  the  man 
was  removed  from  Newgate» 

Lord  Denman  delivered  judj^inent. — This 
was  an  action  of  escape,  and  the  question  was, 
whether  the  man  at  the  time  of  the  alle^^ed 
escape  was  legally  in  the  custody  of  the  de- 
fendant, so  as  to  render  him  responsible,  the 
defence  being  that  he  was  not  in  the  defen- 
dant's custody.  It  appeared  that  the  man  had 
been  arrested  in  Hampshire  for  a  large  sum 
of  money  ,*  he  obtained  a  habeas  corpus,  and 
was  brought  up  to  London,  and  was  committed 
to  the  custody  of  the  defendant.  He  then 
petitioned  the  Insolvent  Debtors'  Court  for 
his  discharge,  and  on  the  hearing  that  Court 
ordered  him  to  be  discharged^  at  the  end  of 
15  mouths'  custody  within  the  walls.  Afier 
that  he  was  brought  before  the  Central  Crimi- 
sal  Court  on  an  indictment  for  perjury ;  he 
pleaded  not  guilty,  but  not  being  bailed,  he 
.was  committed  to  Newgate  for  custody.  He 
went  thither,  but  being  afterwards  bailed,  the 
keeper  of  Newgate  carried  him  back  to  the 
Queen's  Bench  Prison.  The  officer  there  at 
first  refused  to  receive  him,  but  at  last  con- 
sented to  take  him  into  the  prison.  Then  the 
question  arises,  what  \yw  the  nature  of  this 
custody.  If  it  was  not  legal,  it  was  not  such 
a  custody  as  would  give  tMs  plaintiff  a  right  of 
action  as  for  an  escape.  U  appears  to  us  that 
it  was  not  a  IcRal  custody.  The  deftndant 
had  a  right  to  the  custody  of  the. man  in  the 
first  instance.  The  order  of  the  luEolvent 
Court  remauding  him^  did  not  aflfect  the  va- 
lidity uf  that  custody.  But  when  in  obedience 
to  the  second  habeas  corpus,  tixe  defendant 
brought  the  man  before  the  Central  Criminal 
Court,  his  charge  of  the  man  entirely  ceased, 
and  he  had  no  more  right  ^o  continue  the 
custody  of  tlie  man  than  had  the  sheriff  of 
Hampshire.  The  man  might  never  have  found 
ball ;  he  might  have  been  convicted  and  trans- 
ported, or  he  might  have  escaped  from  New. 
gate  before  or  after  his  tri  al.  In  all  or  any  of 
these  supposed  cases,  the  defendant  would 
not  have  been  liable.  Ho»w  then  can  the  man 
be  said  to  have  been  in  hi  s  custody  during  the 
lime  that  the  man  was  in  Newgate  ?    If  ha  was 


not  in  the  defendant's  custody  donng  titt 
time,  did  he  lawfully  come  into  that  custody 
after  that  time?  The  jailer  brought  him  from 
the  Central  Criminal  Court  to  the  Queen's 
Bench  Prison.  But  the  jailor  had  no  autho- 
ritv  for  doing  this,  and  thus  conferring  on  the 
defendant  the  right  to  detain  the  man,  he 
conferred  in  fact  no  such  riglit  of  detention. 
The  authority  of  the  defendant  to  detain  him 
was  determined  on  his  being  transferred  to 
Newgate  on  the  authority  of  the  warrant  of 
the  Central  Criminal  Court.  The  second 
habeas  corpus  puts  the  right  of  the  defendant 
to  detain  the  man  out  of  all  question,  for  that 
vmX  removed  the  prisoner  with  the  cause  from 
the  custody  of  the  defendant,  and  the  sheriffs 
of  London  had  posse:*sion  of  both,  and  the 
defect  in  the  plaintiff's  case  is  the  want  of 
any  right  shewn  to  be  in  the  jailer  of  Newgate 
to  return  and  restore  the  man  into  the  cus- 
tody of  the  defendant.  There  vs  a  passage  in 
Coke's  Institutes,^  in  his  commentary  upon 
the  Stat,  of  Wcstin.  2,  which  is  to  this  effect : 
'*  This  act  extends  to  all  keepers  of  jails,  and 
therefore,  if  one  hath  the  keeping  of  a  jail  by 
wronff  or  de  facto,  and  snffereth  an  escape, 
he  is  within  this  statute,  as  well  as  he  that  halh 
the  keeping  .of  it  dejure**  which  was  quoted 
in  argument  for  the  plaintiff  here.  But  thaC 
passage  supposes  the  committal  to  have  been 
made  by  proper  authority,  and  Lord  Coke 
only  states  that  the  wrongful  officer  shall  not 
protect  himself  by  his  usurpation  of  the  office. 
That  does  not  bear  on  the  present  case.  In 
Bacon's  Abridgment,^  the  general  definition 
given  is — '*  Escape,  in  general,  is  understood 
where  any  person,  who  is  under  lawful  amnt 
and  restrained  of  his  liberty,  either  violently 
or  privily  evades  such  arrest  and  re^^traint,  or 
is  suffered  to  go  at  large  before  delivered  by 
due  course  of  law."  Under  the  letter  A.  in 
the  same  title,  several  cases  are  collected 
which  shew  what  is  meant  by  a  lawful  arreaC 
A  distinction  is  there  taken  between  an  arrest 
lawful  for  all  purposes,  and  lawful  only  to  bind 
the  sheriff  in  an  escape.  In  Boothmun  v.  Tike 
Karl  of  Surrey,^  facts  the  conyerse  of  the 
present  occurred.  The  bailiff  of  a  liberty  was 
there  held  liable  to  an  escape  for  having  de^ 
livered  the  prisoner  out  of  the  limits  of  the 
liberty  where  he  was  lawfully  in  custody  into 
the  hands  of  the  sheriff.  Mr.  Justice  ^«A- 
hurst  there  olwerved— "  As  far  as  the  old  au- 
thorities go,  the  execution  was  complete  by 
the  defendant's  arresting  the  prisoner  within 
his  bailiwick ;  if  so,  the  prisoner  could  not  be 
removed  to  the  sheriff  of  the  county  withoiit 
some  legal  warrant.  This  is  as  much  an 
escape  in  the  defendant,  as  if  he  had  carried 
the  prisoner  into  another  county."  According 
to  that  case,  the  warrant  of  the  sheriff  whose 
officer  the  keeper  of  Newgate  is  In  bringing 
the  prisoner  to  the  Queen's  Bench  without  ta 
legal  warrant ;  and  if  so,  the  defendant  can* 


^  2  lost.  382. 
>>  Tit.  Escape. 
«  2  Term  Rep.  5. 
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not  be  gniUy  of  an  escape  for  lettiDir  him  out 
of  that  prison.  We  say,  that  unless  the  defen* 
daot  of  his  own  will  wrongfully  permitted  the 
inan  to  escape,  he  canno(  lie  liable  in  this 
action.  Did  he  so  ?  'Hie  evidence  shews  that 
he  or  his  deputy  (which  is  the  same  thing) 
was  aware  of  the  irregularity,  and  yet^'eceived 
the  prisoner.  It  cannot  be  supposed  that  in 
any  case  the  defendant  was  ignorant  of  the 
fact  that  there  was  no  warrant  for  his  receiving 
the  prisoner.  If  ignorance  of  that  fact  cannot 
prejudice  him ;  he  cannot  be  prejudiced,  ex- 
cept a  knowledge  of  the  fact  is  to  be  presumed 
against  him.  It  will  be  laid  here,  that  the 
presumption  must  he  against  the  defendant ; 
and  that  all  the  evidence  shews  that  that  pre- 
sumption must  in  fact  be  made.  But  we 
think  that  there  is  no  ground  for  making  any 
such  presumption.  If  the  defendant  had  no 
authority  to  receive  the  prisoner,  the  keeper 
of  Newgate  had  no  right  to  bring  him  there. 
Hie  escape,  therefore,  had  taken  place  when 
the  jailor  brought  him  away  from  Newgate, 
and  delivered  him  to  the  defendant's  officer, 
and  that  escape  was  volantary  on  the  part  of 
the  jailor.  All  that  the  defendant  therefore 
can  be  presumed  to  know  is,  that  he  received 
an  escaped  prisoner,  whom  he  knew  he  could 
not  legally  detain.  The  mere  act  of  receiving 
the  prisoner  under  such  circumstances  does 
not,  therefore,  render  him  liable,  for  it  did  not 
constitute  a  lawful  custody.  It  did  not  bind 
the  defendant  as  against  the  nresent  plaintiff. 
It  was  a  mere  detention  unlawfully,  and  against 
the  will  of  the  prisoner,  and  could  have  no 
legal  effect  with  respect  to  his  creditors.  On 
the  whole,  therefore,  we  are  of  opinion  that 
the  rule  for  the  nonsuit  must  be  made  abso- 
lute. 

Brown  ▼.  Chapman,  Esq,,    H.    T.    1842. 
Q.  B.  F  J. 


Guf  en'K  iltnct)  ^rar  tCct  Court. 

Sf  AMDAMUS.-— INDICTMBKT. — PRDCB8S.  ■ 

j4n  indictment  having  been  found  at  quarter 
sesMiom  against  a  defendant /or  keeping  a 
gaming  houee ;  and  the  chairman  at  eei- 
eions  having  re/used  to  grant  process 
against  the  dtfendant,  on  the  ground  of 
the  length  of  time  which  had  elapsed  be^ 
tween  the  finding  qf  the  indictment  and  the 
application,  the  Court  r^sed  to  grant  a 
mandamus  to  the  chairman,  requiring  him 
to  issue  such  process. 

H^iiion  moved  for  a  mandamus,  to  he  directed 
to  the  chairman  of  the  Middlesex  quarter  ses- 
sions, commanding  him  to  issue  process  agiunst 
a  defendant,  against  whom  an  indictment  for 
keeping  a  common  gaming  house  had  been 
found  by  the  grand  jury.  The  prosecutor  now 
stated  in  an  affidavit  that  the  indictment  had 
been  found  in  Jone  1841 ;  that  on  the  6th 
July  he  went  to  Paris,  and  that  he  returned 
from  thence  in  the  month  of  December,  for 
the  purpose  of  ascertaining  what  steps  had  been 


taken  against  the  defendant.  Finding  that  his 
attorney  had  omitted  to  take  the  proper  pro- 
ceedings to  secure  the  apprehension  of  the  de- 
fendant, he  caused  an  application  to  be  made 
on  the  3rd  January,  1842,  to  the  chairman  of 
the  Middlesex  sessions  for  process,  but  the 
motion  was  rejected,  on  the  ground  of  the  long 
interval  which  had  been  allowed  to  elapse  since 
the  indictment  had  been  found.  The  affidavit 
further  alleged  that  the  prosecution  was  bond 
fide,  and  that  the  prosecutor  was  desirous  of 
proceeding  at  once  against  the  defendant. 

fFilliams,  J. — I  never  heard  of  such  an  ap- 
plication before.  I  cannot  say  that  the  reason 
given  by  the  chairman  of  the  quarter  sessions 
for  refusing  to  grant  process  was  a  bad  one, 
and  I  shall  not  interfere.  If  the  circumstances 
of  the  case  are  at  all  varied  since  Uie  applica^ 
tion  was  made,  the  prosecutor  had  better  renew 
it  at  sessions. 

Rule  refused.— /le^jwi  ▼.  Russell,  H.  T. 
1842.    Q.B.P.C. 


A^OTHKCARIXS*  ACT. — CHBlflffT. 

In  an  action  by  a  chemist,  for  medicine  and 
attendances,  the  question  for  the  jury  is 
not  the  character  in  which  the  defendant 
charges,  but  in  which  he  acts;  it  being 
suggested  that  the  charges  made  are  within 
the  Apothecaries'  Act,  (55  Geo,  3,  o,  194, 
#.  14.) 

This  was  an  action  to  recover  7'.,  the  amount 
of  a  chemist's  biU,  the  items  of  which  were 
charges  for  medicine  and  attendance.  The 
cause  was  tried  before  the  secondary  of  London, 
when  it  was  contended  by  the  defendant  that 
the  charges  were'within  the  Apothecaries'  Act, 
(55  Geo.  3,  c.  194,  s.  14,)  and  that  the  plaintiff* 
must  shew  that  he  was  an  apothecary ;  but  for 
the  plaintiff  it  was  urged  that  they  were  merely 
ehemist's  charges,  and  therefore  that  they  came 
within  the  exception  made  in  favor  of  chemists 
by  the  28th  section  of  the  statute*.  The  secon- 
darv  left  it  to  the  jury  to  say  whether  the  plain- 
tiff had  charged  9AdLXk  apothecary  or  a  chemist, 
and  the  jury  found  for  the  plaintiff. 

M,  Chambers  subsequently  obtained  a  rule  nisi 
for  setting  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  misdirection,  against 
which 

Fry  now  shewed  cause.— The  direction  was 
right,  because  it  was  for  the  jury  to  say  in  what 
character  the  plaintiff  had  professed  to  act. 

Chambers.-^The  real  question  for  the  jury 
was,  how  the  plaintiff  had  acted,  for  he  might 
have  really  acted  as  an  apothecary  though  he 
professed  to  act  and  charged  as  a  chemist. 
Morgan  v.  Ruddueh,  4  D.  P.  C.  311 ;  Lane  r. 
Glenny,  4  Nev.  &  P.  258;  Sherwood  y.  ITay, 
5  Ad.  &  EI.  383,  were  cited. 

Williams,  J.— I  think  this  was  a  misdirectioD, 
and  the  rule  milst  be  absolute. 

Rule  absolute.— ii^ictaojitf  ?.  (kits,  H.  T. 
1842.    Q.B.P.C. 
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JUDOUBNT  AGAINST  THB  CABUA[«  BJKCTOR. 

The  Court  ^ran  fed  a  rule  Ti\%\  fur  judgment 
against  the  caxuffi  ejector,  trhrre  it  wai 
srcorn  that  service  had  heen  effected  upon 
the  mother-in-law  of  the  tenant  on  the  pre- 
wises ;  the  wife  of  the  tenant  having  since 
admitted  that  the  papers  had  been  handed 
to  her. 

Dickenson  moved  fur  judsfment  against  the 
casual  ejector.  Service  had  been  efTected  on 
the  ipoiher*in-law  of  the  tenant,  on  the  premi- 
ses ;  und  the  wife  of  the  tenant  suitsequently 
acknowledged  that  the  declaration  and  notice 
had  been  handed  to  her. 

ffiUiitms,  J. — Take  a  rule  nisi. 

Rule  nisi  granted. —  Doe  dem.  Morgen  v. 
Roe.    H.  T.  1842.    Q.  B.  P.  C. 


BBTTiNd   A8IDB    PRIVOLOtJS    DBMURRBB:  — 
FORM  OF  RULE. 

fFhere  it  is  sought  to  set  aside  a  demurrer  to 
a  replication,  on  the  ground  that  it  isfri- 
volous,  the  rule  must  he  drawn  up  on  reading 
the  replication. 

A  rule  had  been  obtained  by  IFarren,  for 
setting  aside  a  demurrer  to  the*  replication  as 
frivolous,  against  which 

J.  Jervii  now  shewed  cause.  He  objected 
that  the  rule  was  informal.  It  was  drawn  up 
on  reading  the  demurrer,  and  an  affidavit 
shewing  that  it  was  in  this  cause,  but  it  was 
impossible  for  the  Court  to  form  an^  opinion 
upon  the  frivolouiness  of  this  pleading,  with- 
out the  replication  being  brought  before  it. 

ff^arren,  contrii. 

Williams,  J.  —  The  Court  cannot  judge 
whether  the  demurrer  is  frivolous,  unless  the 
replication  is  before  it.  The  rule  should  have 
been  drawn  up  on  reading  the  replication. 

Rule  discharged,  without  costs. — Daniel  v. 
Lewis,  H.  T.  1842.    Q  B.  P.  C. 


which  it  might  be,  they  would  appear  to  have 
been  regularly  sworn. 

Patteson,  J. — A  couimissioDcr  of  the  Conrt 
of  Exchequer  has  no  right  to  take  affidavits 
respecting  matters  pending  in  this  Court. 
These  atiidavits  appear  to  have  been  sworn 
before  such  a  commissioner,  although  they  are 
entitled  in  this  Court.  I  entertain  no  doubt 
upon  the  subject,  and  this  being  cleariy  an 
irregularity,  the  rule  most  be  discharged  with 
costs. 

Rule  discharged.— iSAnw  v.  PerMne,  M.  T. 
1841.    Q.B.P.C. 

8BRTI0B  IN  BJBCTMBNT. — 8BII71CB  ON  SON.— 
AC  KNOWL  B  DO  U  B  NT. 
Where  a  tenant  in  pouetsten  intimates  thai  a  ser- 
vice on  the  son  on  the  premises^  has  rome  to  kit 
knowledge,  it  it  mffident  for  a  rule  tnaiforjmdg' 
ment  against  the  casual  ejector. 

This  was  an  action  of  ejectment.  The  de- 
ponent who  stated  that  service  had  been  ef- 
fected, deposed  to  these  facts:  that  he  had 
gone  to  the  premises  sought  to  be  recovered ; 
that  the  tenant  in  possession  was  not  there ; 
that  he  had  seen  the  son,  and  on  the  premises 
had  served  him  with  the  declaration  in  tlie 
usual  manner,  and  with  the  usual  explanation. 
On  returning  from  effecting  this  service,  the 
deponent  met  the  tenant  in  possession,  and  in- 
formed him  of  what  he  had  done.  The  tenant 
then  said  '*  I  have  no  time  to  lose.'* 

Atherton  now  moved  for  judgment  against 
the  casual  ejector,  and  submitted  that  the  ser- 
vice disclosed  by  the  affidavit  was  sufficient  f  jr 
a  rule  nisi. 

Patteson,  J.,  granted  a  rule  nisi  for  judg- 
ment against  the  casual  ejector. 

Rule  granted. — Doe  dem.  Brickfield  v.  Roe, 
M.T.  1841.    Q.B.  P.C, 


AFFIDAVIT. — JURAT. — BBFOBB  WHOM  SWORN. 

The  Court  of  Queen's  Bench  will  not  permit 
an  affidavit,  swttrn  before  a  commissioner  tf 
the  Court  of  Ejfehequer,  to  be  used  in  a 
matter  pending  in  the  Queen's  Bench. 

In  this  case  a  rule  nisi  had  been  obuined  for 
setting  aside  a  writ  o(  fieri  facias,  upon  the 
ground  that  it  had  been  issued  against  good 
faith. 

^^rMA  shewed  canse,  and  objected  -  to  the 
affidavits  on  which  the  rule  had  been  obtained. 
From  the  jurat,  they  appeared  to  have  been 
sworn  before  a  commissioner  of  the  Court  of 
Exchequer,  and  on  that  ground  the  Court 
MTOuld  not  permit  them  to  be  used.  The  jurat 
must  be  taken  to  be  a  material  part  of  the  affi- 
davit, and  as  establishing  this  fact.  Houlden  v. 
Fasson,  6  Bing.  236. 

Paskley,  in  support  of  the  rule.— The  affida- 
vits were  entitled  in  this  Court,  and  if  the 
description  of  the  commissioners  was  rejected^ 


Cammoti  TfUlssi. 

RBFBRBNCB.— COSTS. — JUDGIIBNT. 

A  cause  being  referred  up^n  the  terms  that 
the  costs  of  the  cause  should  abide  ike  event 
of  the  award,  and  the  costs  of  the  rtferenre 
be  in  the  discretion  of  the  arbitrator,  and  an 
award  having  been  made  in  faotfur  of  the 
plftintiff,  the  defendant  being  ordered  to  pajf 
the  costs  of  the  rrferenee,  the  pUdniiffi 
entire  claim  for  costs  was  tajted  by  the 
master,  and  an  allocatur  made  on  the  4th 
June,  comprising  the  amounts  of  ike  costs 
of  the  cause  and  of  the  reference,  and  judg- 
ment was  signed  far  both  sums  on  the  same 
day ;  the  plaintiff  subsequently  died  on  the 
ISth  November,  and  a  scL  fa.  woe  sued  eat 
on  the  l'2th  Januury,  to  which  ike  defendant 
pleaded  on  tke  l^th  :  Held,  thaion  the  24iA 
it  was  incompetent  to  tke  defendant  to  «^ 
ject  to  the  alleged  falsity  of  tke  judgment, 
on  tke  ground  of  its  vwiuding  mot  only  ike 
casts  if  tke  cause,  but  of  Preference  aiss. 

This  was  a  rule  calling  upota  the  plaintiflT,  or 
the  person  claiming  under  him,  to  shew  cause 
why  the  final  judgment  should  not  be  set  aside. 
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and  why  the  defeudant  should  not  be  paid  the 
costs  of  the  motion.  It  «vaa  an  action  brouf^ht 
to  recover  the  sum  of  5241,  upon  two  bills  of 
exchani^e ;  and  also  a  sum  of  5.999/.  alleged 
to  be  diip  upon  a  general  account :  and  the 
cause  bavino:  come  on  for  trial  on  the  9th  Fe- 
bruary, 1839,  it  was  agreed  between  the  par- 
ties that  it  should  be  referred  to  arbitration,  the 
costs  of  the  cause  to  abide  the  event  of  the 
award,  and  the  costs  of  the  reference  to  be  in 
the  discretion  of  the  arbitrator.  The  award 
was  made  on  the  8th  January,  1841,  and  the 
defendant  was  awarded  to- pay  to  the  plaintiff 
the  sum  of  2,736/.,  toi^ether  with  the  costs  of 
the  reference,  and  of  the  cause.  On  the  29ih 
April,  1841,  the  plaintiff  signed  judgment. 
On  |be  4th  June»  the  costs  were  taxed  at  932/., 
•od  the  Master  made  his  ailocaittr  for  that 
amount  s  and  on  the  same  day  the  judgment 
was  registered,  in  accortlanre  with  the  terms 
of  the  award,  and  of  the  allocatur.  On  the 
IStb  November.  1841,  the  plaintiff  died ;  on 
the  12th  January,  1842,  a  scire  faciai  was  sueil 
out,  which  was  served  on  the  I3th ;  and  on.  the 
I9tb  the  defendant  pleaded  that  the  judgment 
had  been  obtained  by  fraud  and  covin ;  on  the 
24th  the  present  rule  had  been  obtained,  upon 
the  ground  that  the  Master  had  included  in  his 
alloeoiur,  and  the  plaintiff  had  included  in  his 
judgment,  not  only  the  costs  of  the  cause, 
which  amounted  to  474/.  10«.,  but  the  costs  of 
the  reference,  also  457/.  10«*  in  amount,  and 
that  as  to  the  latter  sum,  the  plaintiff  was  not 
entitled  to  a  judgment,  but  should  have  ob- 
tained an  aitachmeDt. 

Mr.  Seijt.  Jtcherlf^,  and  Serjt.  Chonnell, 
now  shewed  cause  against  the  rule ;  and  con- 
tended first,  that  it  asked  too  much  in  seeking 
to  set  aside  the  whole  judgment,  which  at  all 
evenu  was  good  to  a  certain  extent,  aiid  that 
the  motion  should  have  been  to  set  aside  the 
Ma»tcr*a  ^lloctttur,  or  to  reduce  the  amount  of 
the  judgment ;  and  secnnilly,  that  the  defen- 
dant had  waived  the  objection,  having  taken  a 
step  in  the  cause  by  pleading  to  the  scire /aciax. 
Had  the  motion  been  to  set  aside  aside  the  «/- 
locaiur,  the  answer  would  have  been  twofoM, 
first,  that  it  was  too  late ;  and  secondly,  that  no 
objection  had  been  made  before  the  Master  to 
the  two  sums  b^iog  included  in  the  allocuiur, 
and  that  it  might  well  be  supposed,  there  being 
nothing  shewn  to  the  contrary,  that  the  whole 
of  the  costs  had  been  incurred  in  respect  of 
the  cause.  With  regard  to  the  waiver,  the  ob- 
jection amounted  to  a  mere  ground  of  irre- 
gularity which  had  been  waived.  Sluman  v. 
Gregury,  1  D.  &  Ry.  181. 

Mr.  .^erjt.  Manning  and  Mr.  Serjt.  Shee^  in 
support  of  the  rule.  The  costs  of  the  reference 
ought  not  to  have  been  included  in  the  judg- 
ment, but  cpuld  only  be  recovered  by  a  pro- 
ceeding upon  the  award  by  attachment  or 
otherwise  There  had  been  no  waiver  of  the 
.objection  b^  the  parties  assenting  to  the  two 
sums  bemg  mcluded  in  one  allocatur,  (or  it  would 
have  been  useless  to  have  had  two  ailocuturs ;  it 
was  the  plfuntiff's  duty,  however,  to  sign  judg- 
ment only  for  so  much  as  he  wus  entitled  to 
recover  in  the  cause,  and  to  have  separated  the 


costs  of  the  reference  from  those  applying  to 
the  action.  The  objection  was  not  tu  the  re- 
gularity of  the  judgment,  but  its  falsity,  which 
could  not  be  got  rid  of  by  any  acquiescence  or 
waiver  of  the  defendant. 

Tihfial,  i.),  J. — ^The  objection  resolves  itself 
into  a  point  of  irregularity,  and  is  capable  of  re- 
ceiving two  answers ;  first,  that  the  proceeding 
was  with  the  consent  of  the  parties  ;  semndly, 
the  lapse  of.  time  which  has  been  permited  to 
take  place.  The  parties  go  before  the  Master, 
and  the  plaintiff  having  furnished  the  bill,  in- 
cluding the  costs  both  of  the  action  and  of  the 
award,  no  objection  is  made  on  the  p»rt  of  the 
defendant,  but  he  allows  the  bill  to  be  taxed, 
and  they  go  on  agreeing  to  a  given  sum,  for 
which  the  allocatur  is  made.  The  defendant's 
attorney,  might  have  stud,  this  is  an  irregular 
course  to  take,  and  two  allocators  ought  to  be 
made ;  but  I  can  see  a  very  good  reason  why 
he  did  not,  because  it  would  have  beea  nearly 
throwing  monev  away,  for,  since  the  recent  act, 
if  the  second  allocatur  had  been  made  a  rule  of 
Court,  it  would  have  had  the  effect  of  a  judg- 
ment (1  &  2  Vic.  c.  no,  s.  18.)  See  bow  un- 
just it  .would  be  to  the  plaintiff,  if  the  defen- 
dant were  permitted  now,  after  a  lapse  of  mora 
than  six  months,  to  come  and  obiect  to  this 
judgment.  If  the  objection  had  been  made 
sooner,  and  the  judgment  had  been  found  lo 
be  good,  it  would  have  operated  as  a  charge 
upon  the  jand  of  the  defendant,  ( 1  &  2  Vic. 
c.  110,  8.  13)  which  he  may  now  have  parted 
with.  The  judgment  could  not  be  signed  for 
any  sum.  but  thiat  for  which  the  allocatur  was 
made.  The*  defendant  lets  seven  days  of  Mi- 
chaelmas Terin.and  thirteen  days  of  this  Term 
go  by  without  any  objection,  but  then  a  set.  fa, 
being  sued  out,  he  pleads  a  plea  which  he  can- 
not say  is  a  ju.^t  one,  and  then  comes  to  the 
Courr.  I  think,  under  all  the  circumstances, 
tliat  the  rule  must  be'diacharged  with  costs. 

Rule  discharged. — Bignall  v.  Gule,  H.  T. 
1842.    C.  P. 


BILLS  IN  PARLIAMENT  RELA- 
TING TO  THE  LAW, 


ftauilr  of  «.orM. 

niLLS  IN  PROOBXaS. 

For  transferring  the  hearing  and  determining 
qf  certain  Appeals  from  her  Majesty  in 
Council  to  the  Hou^e  of  Lords. 

[For  2d  reading.]  Lord  CamphelL 

For  making  better  provision  for  hearing  Ap- 
peals and  Writs  of  Error  in  the  House  of 
Lords.  Lord  Campbell. 

[For  2d  reading.] 
For  the  better  Administration  of  Justice  in  the 
High  Court  of  Chancery. 
[For  2d  reading.]  Lord  Campbell. 

For  establishing  Local  Courts. 

[Fur  2d  reading.]  Lord  Brougham. 
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VoT  the  Amendment  of  the  Law  rtUtini;  to 
B«nkrapt9,  and  the  better  Advancement  of 
Justice  in  certain  Matters  relatinar  to  Credi- 
tors and  Debtors.  Lord  Cotteubam. 
[For  2d  reading.] 
To  improye  the  Praciice  and  extend  the  Juris- 
diction of  County  Courts. 

[For  2d  reading  ]  Lord  Cottenham. 

To  enable  the  Lord  Chancellor  to  direct  cer- 
tain Proceedinji^s  in  Bankruptcy,  Insolvency, 
and  Lunacy  to  be  carried  to  the  County 
Coarts.  Lord  Cottenham. 

[For  2d  reading.] 
For  the  better  administration   of  Justice  in 
the  execution  of  Commissions  of  Lunacy. 
[For  2d  reading.]    I1ie  Lord  Chancellor. 
To  enable  Baptists  to  make  affirmations,  in- 
stead of  oaths.  Lord  Demnm. 
[For  2d  reading.] 
For  the  amendment  of  the  Law  of  Bankruptcy. 
[For  itd  reading.]    The  Lord  Chancellor. 
For  enabling  Ecclesiastical  Corporations  to 
grant  Leases.            The  Bishop  of  London. 
[In  Committee.] 
For  enabling  Incumbents  of  Benefices  to  gfant 
Leases.                    The  Bishop  of  LoMon. 
[Iir  Committee.] 
For  improying  the  Law  of  Evidence. 

[In  Committee.]  Lord  Denman. 

To  amend  the  laws  relating  to  Loan  Societies. 

[Passed.] 
For  the  Regulation  of  Apprentices. 
[Passed.] 

Havuu  of  €ammani. 

N0T1CX9  OP  BILLS. 

To  allow  Writs  of  Error  on  Mandamus. 

The  Attorney  General. 
To  alter  the  Law  as  to   Double  Costs,   and 
other  matters.  The  Attorney  General. 

To  amend  the  Law  of  Marriage. 

Lord  F.  Egerton. 

ForthebUl 100 

Against  it 123 

For  the  more  effectual  inspection  of  Houses, 

licensed  at  Quarter  Sessions  for  the  Insane. 

Lord  G.  Somerset. 

BILL8  IN  PROORBSS. 

To  regulate  the  Sale  of  Parish  Property^ 

[For  2d  reading.!         Sir  £.  Koatchbull. 
To  amend  the  Law  of  Copyright* 

iln  Committee.]  Lord  Mahon. 

egistering  Copyrights  abd  Assignments, 
and  better  securing  the  property  therein. 
[In  Committee.]  Mr.  Godson. 

For  the  Regulation  of  Buildings. 

gin  Committee.]  Mr.  F.  Maule. 

e  Improvement  of  certain  Boroughs, 
pn  Committee.]  Mr.  F.  Maule. 

Municipal  Corporations.     [In  Committee.] 
To  consolidate  the  Queen's  Bench,  Fleet,  and 
Marshalsea  Prisons.  Sir  J.  Graham. 

P?or  3d  reading.] 
Debt  Courts  BiUs  for 

Bamsley, 

Leicester,  (jurisdiction  15/.) 


Honiion. 

Kingswittford, 

Liyerpool. 

Anamey'i  Ceriijkaie  Dutg. 

The  Attorneys  and  Solicitors  of  Ireland  hafe 

presented  a  petition  for  the  repeal  of  this  tax. 


THE  EDITOR'S  LETfER  BOX. 

We  apprehend  that  we  cannot  insert  some 
of  the  cases  that  have  been  sent,  and  which 
may  be  readily  answered  by  a  little  research. 

*'  One  of  our  Readers'' » informed  that  the 
attorney  to  whom  he  is  articled,  is  of  course, 
the  only  person  to  execute  the  assignment,  but 
the  London  agent,  as  well  as  the  attorney  ni 
the  country,  must  answer  the  queations  as  to 
the  time  senred  with  each.  Tlie  assignment 
cannot  be  compelled,  because  there  is  not  such 
*'  plenty  to  do  and  see"  in  the  attoiney'a  offiee 
as  will  satisfy  the  cleric* 

We  thiak  "  loU"  raiist  conform  to  the  re- 
gulations. The  fees  are  neariy  40/.,  besides 
100/.  to  be  deposited. 

The  articles  of  clerkship  being  dated  the 
17th  day  of  Noyerober,  1837,  i9.  can  be  ex* 
amined  in  Michaelmas  Terra  1842»  without 
any  special  application. 

We  shall  he  glad  to  receive  the  proposed 
letters  from  "  Scalss.'' 

There  does  not  appear  to  be  any  restrictioa 
in  the  statutes  or  rules  of  Court  against  aa 
articled  clerk's  carrying  on  business  alter  the 
expiration  of  his  articles.  The  Court  or  the 
Examiners  will  consider  the  nature  of  the  busi- 
ness, and  exercise  a  due  discretion  aa  to  the 
party's  examination  and  admission. 

The  candidate  need  not  answer  the  coo* 
veyancing  questions.  He  is  required  to  answer 
in  Common  Law  and  Equity,  and  one  of  the 
other  three  branches. 

By  the  9  Geo.  4  Cap.  40,  s.  9S,  Justices  of 
the  peace  are  requirea  to  issue  thdr  warrants 
to  the  overseers  of  the  poor  of  the  parishes  ia 
their  jurisdiction,  **  io  return  lUu  of  uU  intm 
persons  chargeable  to  their  respective  parishes,^ 
and  on  the  receipt  of  such  warrants,  the  over- 
seers are  to  prepare  such  lists.  *'  Such  lists  to 
be  veri6ed  on  oath ;"  and  a  penalty  of  10^.  is 
imposed  on  overseers  not  returning  such  liits 
so  verified  on  oath.  The  overseers  of  cenna 
parishes  state,  they  have  no  lunatics  within 
that  parish,  and  refuse  to  make  any  return. 
If  an  overseer  is  inclined  to  conceal  hariog  a 
lunatic  pauper,  he  is  not  put  on  his  oath,  and 
the  only  remedy  there  ia  against  him,  is  by 
fining  him  under  the  d7th  section.  A  corres- 
ponoent  inquires  whether  an  overseer  is  bound 
to  make  a  return  on  oath  as  to  there  being 
any  lunatics  chargeable  to  his  parish  or  mt^ 
and  not  simply  to  return  a  list  of  lunatics.  Is 
any  of  our  readers  acquainted  with  a  case  oa 
this  point? 

The  letters  of  **  a  ConsUnt  Reader;"  It  H 
T;  and  "  a  London  Solicitor/'  have  been  re* 
ceivcd. 
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SATURDAY,  MARCH  26,  1842. 


**  Qnod  mngis  ad  NOC 
P«itinet,  et  nescire  malum  est,  agitamui. 


HORAT. 


THE  LORD  CHANCELLOR'S  BANK- 
RUPT  LAWS  AMENDMENT  BILL. 

Thk  Lord  ChanceUor'B  BiU  **for  the 
Amendment  of  the  Law  of  Bankniptcy," 
has  just  been  printed.  It  differs  from  that 
of  Lord  Oottenham,  in  increasing  the  num- 
ber of  Commissioners  of  the  Court  of  Bank- 
ruptcy for  the  purpose  of  executing  fiats  in 
the  country,  instead  of  transferring  them 
to  the  intended  Judges  of  County  Courts, 

Amongst  other  idteratione,  the  present 
Bill  proposes  to  dispense  with  the  petition- 
ing civaitor's  bond,  and  to  send  the  fiat 
direct  to  the  Court  of  Bankruptcy.  It 
provides  for  the  arrest  of  the  alleged  bank- 
rapt  on  proof  of  probable  cause  that  he 
will  leave  the  country.  No  person  is  to  be 
made  bankrupt  on  any  act  committed  more 
than  twelve  months  before  the  fiat.  The 
petitioning  creditor's  debt  is  required  to  be 
50/.  only,  or  where  there  are  two  creditors, 
not  partners,  75/. ;  or  in  case  of  three  or 
more  creditors^  100/. 

In  lieu  of  Lord  Cottenham's  more  com- 
prehensive proposal,  the  persons  to  be  ren- 
dered liable,  in  addition  to  the  former 
traders  are:  livery  stable  keepers,  coach 
proprietors,  carriers,  ship  owners,  auc- 
tioneers, apothecaries,  market  gardeners, 
cow-keepers,  brick-makers,  slum-makers, 
limebumers,  and  miUers.* 

The  trader  may  be  summoned  before  the 
Court  of  Bankruptcy,  and  if  he  does  not 
appear,  or  does  not  within  twenty-one  days 
give  security  for  the  debt,  he  shall  be 

*•  The  late  Lord  Chancellor  proposed  to  in- 
clude attorneys,  surgeons,  school-masters,  gra- 
ziers, and  faraiers. 
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deemed  to  have  committed  an  act  of  bank- 
ruptcy. 

Persons  adjudged  bankrupt  are  to  have 
notice  before  the  adjudication  is  advertised, 
and  be  allowed  five  days  to  contest  the  fiat. 
K  twenty-one  days  elapse  after  the  adjudi- 
cation has  been  gazetted,  (the  bankrupt 
being  in  this  countiy)  or  three  months,  if 
in  Europe,  or  twelve  months  elsewhere,  the 
Gazette  will  be  conclusive  eridence  against 
him. 

The  mode  of  obtaining  the  certificate  is 
thus  prescribed :  The  Court  is  to  appoint 
a  public  sitting,  at  which  any  creditors  may 
be  heard  against  the  allowance  of  the  cer- 
tificate. 'Die  Court  is  to  judge  of  the  ob- 
jections, and  refuse  or  suspend  the  allow- 
ance, as  the  case  may  require. 

Then  comes  the  important  provision  that 
the  Lord  Chancellor  may  appoint  additional 
Commissioners  of  the  Court  of  Bankruptcy, 
to  act  in  the  prosecution  of  fiats  in  the 
country;  such  Commissioners  to  be  Ser- 
jeants at  law,  or  barristers  of  seven  years' 
standing,  and  additional  deputy  registrars 
may  also  be  appointed. 

Fiats  may  be  directed  to  one  of  the 
Courts  authorised  by  the  act  for  the  pro- 
secution of  fiats  in  the  country,  and  bank- 
ruptcies now  depending  are  to  be  removed 
to  such  Courts;  and  the  travelling  ex- 
penses of  the  Commissioners  are  to  be 
paid  out  of  the  Bankruptcy  Fund  Account. 

It  thus  seems  that  the  Lord  Chancellor 
does  not  intend  to  have  local  resident 
Judges  or  Commissioners,  but  to  send 
them  on  Circuit  from  the  Court  of  Bank- 
ruptcy, and  the  London  Commissioners  are 
empowered  to  make  general  rules  and  or- 
ders, subject  to  the  Lord  Chancellor's  ap- 
proval. 
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The  Property  Lawyer. —Loea!  CowrU. 


The  office  of  Chief  Judge  of  the  Court  of 
Bankruptcy^  and  the  office  of  one  of  the 
Judges,  (Sir  George  Rose)  now  held  by  a 
Master  in  Chancery,  are  to  be  abolished. 
And  the  Court  of  Review  is  to  be  formed 
of  one  Judge  only. 

The  Lord  Chancellor  is  also  empowered 
to  appoint  an  officer,  to  be  called  the  Mas- 
ter, to  tax  all  bilk  of  C08t» ;  subject  to  re- 
Tiew  by  the  Commissioners  in  Bankruptcy. 
The  billa  of  auctioneers,  accountants,  &c. 
are  also  to  be  settled  by  the  Master.  He  is 
to  be  a  barrister  or  soUcitor  of  five  years' 
standing. 

Then  thirty  official  assignees  are  to  be 
appointed  for  the  purpose  of  conducting 
the  country  bankruptcy  business  in  the 
manner  adopted  in  London. 

The  clauses  in  Lord  Cottenham's  Bill, 
providing  for  the  voluntary  cession  of  pro- 
perty by  an  insolvent  and  for  compulsory 
cession  at  the  instance  of  the  creditors,  are 
not  in  the  present  bill ;  neither  is  the  pro- 
vision for  doing  away  with  arrest  on  final 
process,  except  by  the  order  of  a  Judge. 


THE  PROPERTY  LAWYER. 


OFFICIAL  SALARY. 

We  very  recently  stated  the  principal  cases 
relating  to  the  assignability  of  official  sala- 
ries, and  among  other  conclusions  to  which 
we  came  from  them,  was  one,  that  "a  com- 
pensation granted  to  a  public  civil  officer 
on  the  reduction  of  offices  under  the  stat. 
4  &  5  W.  4,  c.  24,  is  not  assignable." 
This  was  so  held  in  Welh  v.  Foster,  8  M. 
&  W.  149,  by  the  Court  of  Exchequer.  A 
contrary  doctrine,  however,  has  been  main- 
tained by  the  Vice  Chancellor  of  England 
in  a  recent  case.  The  Commissioners  of 
Customs  by  the  direction  of  the  Lords  of 
the  Treasury,  granted  to  A.  as  a  compen- 
sation for  the  loss  of  an  office  which  he  had 
held  in  the  Custom  House,  500/.  a-year, 
payable  quarterly  by  the  Receiver  General 
of  Customs.  A,  assigned  the  allowance  to 
B»  for  a  valuable  consideration,  and  subse- 
quently took  the  benefit  of  the  Insolvent 
Debtors*  Act.  Sir  L.  Shadwell,  in  a  suit 
by  B.  against  A.  and  the  assignees  of  his 
estate,  but  to  which  neither  the  Lords  of 
the  Treasury  nor  the  Commissioners  of 
Customs  were  parties,  restrained  the  Re- 
ceiver General  from  paying  over  to  the  de- 
fendant monies  in  his  hands  on  account  of 
the  arrears  of  the  allowance,  unless  the 
liords  of  the  Treasury  or  the  Commissioners 
of  Cuatoms  should  order  the  contrary.   *<  I 


have  to  observe,"  said  bis  Honor,  ^thai 
this  Court  has  given  full  effect  to  an  assign- 
ment of  even  military  full  pay,  with  respect 
to  money  which  was  actually  in  the  hands 
of  the  agent  for  the  party  who  had  made 
the  assignment,  for  in  Spencer  v.  Cox  and 
Drummond,  2  Anst.535,  n.,  an  officer  in  the 
army  had  assigned  his  pay  to  the  plaintiff 
to  secure  an  annuity,  and  bad  given  notice 
to  the  defendants,  Uie  agents  of  his  regi- 
ment, to  pay  it  over  to  the  plaintiff.  The 
officer  being  abroad  on  service,  the  plaintiff 
demanded  payment  of  the  arrears  of  the 
annuity  from  the  defendants,  and  on  their 
refusing  he  filed  his  bill.  The  defendants 
proved  that  officers  in  the  army  were  at 
liberty  to  take  up  their  pay  from  the  r^- 
mental  paymaster,  and  that  the  agent  was 
answerable  over  to  him.  The  Vice  Ckancei- 
lor,  however,  decreed  that  the  defendants 
should  pay  the  money  in  thdr  bands  in 
discharge  of  the  arrears  of  the  annuity,  and 
should  discharge  the  growing  payments  of 
it  out  of  such  monies  as  they  should  re- 
ceive on  account  of  the  assignor.  But  the 
Lord  Chancellor  varied  the  decree  by  order- 
ing the  defendants  to  dischai^the  annuity 
out  of  what  should  remain  in  their  hands 
after  satisfying  the  demands  of  the  pay- 
master ;  so  that  the  Court  gave  the  assignee 
the  benefit  of  his  lien  with  respect  to  the 
balance  of  the  monies  in  the  hands  of  the 
agents."  Sir  L.  Shadwell,  aocordmg^y 
made  an  order  in  the  terms  we  have  men- 
tioned, which  was  affirmed  by  the  Lard 
Chancellor  (Cottenham),  his  Lordship  rely- 
ing particularly  on  the  injunction  being 
confined  to  the  sums  in  the  Receiver  Gene- 
ral's hands.  Tunstall  v.  Boothby,  10  Sim. 
542. 


MASTER  DATS  LETTER 

TO  THE  LORD  CHANCELLOR  ON 

LAW  REFORM. 

We  lately  submitted  to  our  readers  tbe 
plan  of  Law  Reform  proposed  by  Mr.  Dax, 
one  of  the  Masters  of  the  Court  of  Exche- 
quer ;  (see  p.  384,  ante;)  and  we  now  pro- 
ceed to  make  some  remarks  on  his  sugges- 
tions. Amongst  so  many  projects,  it  is 
difficult  to  select  one  whicii  shall  meet  aH 
points  of  the  case ;  on  the  one  hand  con- 
ceding whatever  may  be  safe  to  the  adro- 
cates  of  change ;  and  on  the  other,  protect- 
ingthe  due  a^dministration  of  justice. 

The  letter  to  the  Lord  Chancellor  is  evi- 
dently written  by  a  gentleman  perfectly 
conversant  with  the  subjects  on  which  he 
treats,  and  he  has  taken  a  very  compr^ 
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hmaite  tiew  of  tbem.  Although  each  of 
the  topics  of  refonn  emhraced  in  Mr.  Daz's 
letter  requires  and  desenres  separate  con- 
sideration, yet  ve  think  they  have  been 
properly  brought  under  one  view,  because 
the  su^estion  of  adding  another  Judge  to 
each  Court,  could  only  be  borne  out  by 
shewing  the  necessity  thereof,  and  the  ad- 
ditional duties  required  to  be  performed. 

We  haye  particularly  to  call  the  atten- 
tion of  our  readers  to  Mr.  Dax's  su^estions 
by  way  of  substitute  for  the  scheme  of 
Local  Courts.  We  think  that  in  whatever 
way  such  Courts  are  constituted,  they  will 
not  answer  the  expectations  of  their  sup- 
porters, but,  on  the  contrary,  will  be  pro- 
ductive of  great  mischief  to  the  community. 
The  decisions  of  such  Courts  are  not  likely 
to  be  satisfactory,  and  in  the  end  the  pub- 
lic win  find  it  better  to  pay  a  little  more 
for  the  decision  of  their  rights  by  compe- 
tent Judges.  If,  however,  inferior  Courts 
are  to  be  established,  there  ought  certainly, 
in  justice,  to  be  an  appeal  to  the  superior 
Courts.  We  entirely  approve  of  Mr,  Daz's 
suggestion  that  the  inferior  should  be  con- 
troUed  by  the  superior  jurisdiction,  and  we 
trust  it  will  be  taken  up  by  persons  in 
authority. 

We  agree  also  with  the  author  of  the 
letter,  that  if  his  suggestion  of  appointing 
additional  Judges,  and  having  a  separate 
Court  for  the  decision  of  actions  to  a  limited 
amount,  were  carried  out,  it  would  of  itself 
render  Local  Courts  entirely  unnecessary ; 
and  we  think  that  if  all  actions  originated 
by  writ  of  summons  in  the  superior  Courts, 
power  should  be  given  to  the  Judges  in 
case  of  disputed  accounts,  or  other  questions 
of  minute  detail,  to  send  such  matters  be- 
fore the  Masters  for  investigation.  This 
would  be  a  great  saving  to  suitors,  and  we 
think  would  be  perfectly  satisfactory,  more 
particularly  as  the  Courts  would  always 
nave  controul  over  their  officers,  and  their 
decisions,  when  necessary,  would  be  re- 
viewed. 

It  may  be  appropriate  here  to  observe 
that  under  the  present  system  it  is  a  sub- 
ject of  remark  amongst  the  profession,  that 
Xhe  way  in  which  business  is  hurried  over 
at  the  July's  Chambers,  is  very  unsatis- 
factory. The  fault  b  not  with  the  Judges, 
for  they  have  not  time  properly  to  consider 
the  matters  before  them,  and  particularly 
on  the  eve  of  the  assizes ;  and  in  term  time, 
one  Judge  from  each  Court  is  obliged  to 
hurry  from  Westminster  Hfdl  to  Seijeants* 
Ion  to  attend  Chambers,  and  hear  hundreds 
of  persons  within  a  few  hours !  How  is  it 
possible  to  do  this  satisfactorily  ?     Now,  j 


additional  Judges  would  prevent  this  prea* 
sure,  and  it  would  be  much  better  if  the 
Masters  were  to  attend  the  Chambers  in 
rotation,  and  hear  parties  on  summonses  in 
ordinary  matters — leaving  the  Judges  to  de- 
cide matters  of  importance. 

We  think  the  practitioners  are  much  in- 
debted to  Mr.  Daz  for  devoting  his  time  to 
the  consideration  of  these  important  sub* 
jects,  and  giving  the  result  of  his  eztensive 
knowledge  and  practical  ezperience. 


THE  INCOME  TAX  AND  CERTIFICATE 
DUTY. 

We,  last  week,  stated  our  views  concerning  the 
iDcoroe  taz,  so  far  as  it  concerns  the  profession, 
and  particularly  that  large  branch  of  it  com- 
posed of  attoroeys  and  solicitors.  We  find 
that  the  Incorporated  Law  Society  prepared 
a  Petition  to  the  House,  which  was  presented 
by  Sir  Thomas  Wilde,  setting  forth  the  tazes 
already  imposed  on  attorneys,  solicitors  and 
proctors,  which  are  not  paid  by  the  members 
of  any  other  profession.  The  Pettdon  is  as 
follows  :— 

To  the  Honourable  the  Commons  of  the  United 

Kingdom  of  Great  Britain  and  Ireland,  in 

Parliament  assembled. 

I'he  humble  Petition  of  the  Sodety  of 
Attorneys,  Solicitors,  Proctors  and  others, 
not  beinr  Barristers,  practising  in  the 
Courts  of  Law  and  Equity  of  the  United 
Kin/irdom,  incorporated  by  charter  of  King 
William  the  Fourth :— * 

Sheweth,  That  your  petitioners  are  not  only 
liable  in  common  with  tbeir  fellow  subjects  to 
the  indirect  taxes  upon  articles  of  consumption, 
and  to  the  assessed  and  other  ordinary  taxes, 
but  also  to  fiscal  burdens  peculiar  to  their  pro- 
fession (that  is  to  say)  to  stamps  upon  articles 
of  clcrliship  and  admissions  to  practice,  and  to 
a  direct  annual  payment  to  government  for  the 
stamps  upon  their  certificates  of  practice. 

That  the  average  revenue  paid  to  go- 
vernment in  the  ten  years  ending  1836,  for 
stamps  upon  articles  of  clerkship  to  attomies* 
solicitors  and  proctors,  and  upon  admissions 
to  practice,  ezceeds  the  sum  of  78,000/.  per 
annum. 

That  the  payment  upon  certificates  of  at* 
tomies,  solicitors  and  proctors,  exceeds  the 
sum  of  86,000/.  per  annum. 

That  no  one  of  the  other  professions  is 
chargeable  with  similar  stamp  duties. 

I'hat  though  your  petitioners  do  not  express 
any  opinion  upon  the  general  policy  of  an  in* 
come  tax,  they  do  humbly  submit  that  attor- 
neys, solicitors  and  proctors,  should  not  be 
subiected  to  an  impost  on  ibeir  income,  whicfa^ 
with  the  stamps  upon  their  annual  certificale^ 
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would,  in  effect,  make  them  Uable  to  a  tax  of 
doable  the  amount  payable  by  individuals  in 
other  professions,  should  the  present  measure 
be  passed  into  a  law. 

Your  petitioners  therefore  most  humbly  pray, 
that  your  honourable  House,  in  case  it  shall 
think  fit  to  impose  a  tax  npon  incomes,  will 
introduce  such  provisions  for  the  protection 
iind  relief  of  your  petitioners  as  your  honour- 
able House  may  deem  just  and  proper. 

On  this  subject,  we  have  received  the  foUow- 
ing  letter : 

I  yield  to  nune,  save  those  who  may  better 
understand,  and  so  appreciate  more  fully,  the 
depths  of  political  economy,  in  admiration  of 
the  Premier's  bold  and  manly  method  of  meet- 
ing the  exigencies  of  the  state.  None  more 
cordially  agree  with  his  masterly  exposition  of 
the  dire  necessity  if  not  of  an  ucome  at  least 
a  property  tax,  with  which  to  relieve  its  fiscal 
embarrassments,  and  I  venture  to  affirm  that 
none  would  more  cheerfully  bear  the  vexation 
of  such  taxation  if  fairly  and  equally  imposed 
upon  all — but  "  that  is  the  question." 

It  is  not  my  intention  to  discuss  the  point 
of  e<}ttity  raised  by  an  ex-Chancellor,  whether 
the  mcome  derived  from  uncertain  personal 
industry  should  be  put  on  the  same  footing  as 
that  flowing  smoothly  in  from  certain  and  stable 
property,  nor  shall  I  now  consider  the  fairness 
and  expediency  of  applying  the  principle  of 
the  "  aiding  scale"  to  the  present  case,  or 
whether  the  rate  should  be  levied  on  the  orrr- 
pius  of  150/.,  or  on  the  total  income.  But  I  beg 
to  draw  attention  to  the  fact,  that  of  all  classes 
of  her  Mijesty's  loyal  subjects,  the  lawyers 
alone  have  been  burthened  during  twenty-six 
years  of  peace  with  a  heavy  direct  and  unmiti- 
gated war  tax ;  all  others  nave  enjoyed  the  full 
privileges  of  peace;  we  only  have  been  selected 
to  continue  our  extraordinary  contributions, 
and  pour  into  the  cofiers  of  the  state  our  poll 
tax  of  12/.  or  8/.  each,  a  year,  (not  to  mention 
other  professional  duties)  imposed  for  the  ser- 
vices of  wars  long  since  happily  ceased,  such 
being  indeed  no  other  than  vl  fixed  income  las 
upon  the  profession.  1  submit,  therefore,  that 
In  consideration  of  our  past  payments  (no  slight 
matter),  and  our  present  willingness  to  submit 
to  their  continuance  for  so  long  a  time  as  the 
proposed  measure  shall  be  in  torce,  the  legal 
profession  shall  be  wholly  exempt  from  the 
operation  of  any  further  tax  upon  their  in- 
comes. Surely  I  need  not  argue  its  equity, 
the  bare  statement  of  the  above  facts  must 
carry  conviction :  its  justice  is  palpable.  If  the 
income  of  all  classes  must  be  taxed,  let  them 
contribute  equally,  and  that  equality  be  in 
truth,  and  not  merely  in  fiction  and  form— 
"  fair  play  is  a  jewel." 

Or,  should  not  this  be  eonsidered  an  equal 
adjudtment,  which,  if  it  be  not  is  at  least  an 
equitable  one,  put  us  then  upon  the  very  same 
footing  with  otner  men ;  abolish  the  certificate 
dutv  at  once ;  let  the  whole  kingdom  be  started 
fairly  together  from  this  time  forth.  We  will 
ttien  ask  no  favour  on  account  of  our  extra 


burthens  already  borne,  but  cheerfully  bear  a 
tax  upon  our  incomes  in  common  with  our 
neighbours,  so  that  it  be  in  truth  and  reality 
equaUp  shared  by  alL  Lbgaus. 

tFolverhampton. 

[The  latter  proposition  is  the  right  one ;  the 
certificate  duty  should  be  taken  off.] — Ed. 


SUGGESTED  IMPROVEMENTS 
IN  THE  LAW. 

8AFB  CUSTODY  OP  WILLS. 

Wb  have  received  the  following  proposed  Dill 
from  a  country  solicitor,  for  the  purpose  of 
providing  for  the  Safe  Custody  of  Wills,  dxiimg 
the  lives  of  the  parties  making  the  same. 

1.  That  it  shall  be  lawful  for  her  Majesty, 
her  heirs  and  successors,  to  provide  a  proper 
office  in  London  or  Westminster,  to  be  called 
"The  Wills  General  Depository,"  and  by  war- 
rant under^  the  royal  sign  manual,  to  appoint 
for  the  said  depository  a  keeper  genenl  of 
wills^  and  from  time  to  time,  at  pleasore,  to 
remove  the  said  keeper  general,  and  to  appoint 
some  other  person  in  his  room. 

2.  That  it  shall  be  lawful  for  the  said  keeper 
general^  subject  to  the  approval  of  the  Lord 
Treasurer,  or  Lords  Commissioners  of  her 
Majesty's  Treasury,  or  any  three  of  theoi, 
from  time  to  time,  to  appoint  such  depoiy 
keepers,  clerks,  and  servants  as  he  shall  deeoi 
neceiisary  to  carry  on  the  business  of  the  said 
depository,  and  at  pleasure,  subject  to  such  ap- 
probation, to  remove  them  or  any  of  them. 

3.  That  the  said  Lord  Treasurer,  Lords 
Commissioners  or  any  three  of  them,  shall  fix 
the  salarv  uf  the  keeper  general,  so  that  the 
same  shall  not  at  any  time  exceed  the  sum  of 
1000/.  yearly,  and  shall  also  fix  the  salaries  of 
the  deputy  keepen^,  clerks,  and  servants,  in 
fit  proportion,  according  to  the  duties  ibey 
may  have  to  perform. 

4.  That  the  salaries  of  the  keeper  genenJ, 
deputy  keepers,  clerks,  and  servants,  aoit  all 
expenses  of  carrying  on  the  business  of  the 
said  depository,  not  herein  otherwise  provided 
for,  shall  be  paid  by  the  said  Lord  Treasurer, 
or  Lord  Commissioners,  out  of  the  consoli* 
dated  fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland, 

6.  A  seal  to  be  provided.  Proper  books  of 
entry,  and  indew  to  be  provided.  Mode  of  enirf, 
— ^That  the  said  keeper  general  shall  cause  to 
be  made  a  seal  of  the  said  depository,  and  shall 
cause  to  be  sealed  or  stamped  therewith,  all 
rules,  orders,  and  regulations,  made  by  him  in 

Pursuance  of  this  act ;  and  idl  such  rules,  or- 
ers,  and  regulations,  or  copies  thereof,  pur* 
porting  to  be  sealed  or  stamped  with  the  said 
seal,  shall  be  received  as  evidence  of  the  same 
respectively,  without  any  further  proof  thereof, 
and  no  such  rule,  order^  or  regulation,  or  copy 
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thereof,  shall  be  valid,  or  have  any  force  or 
effet't,  anlesfl  the  same  shall  be  so  sealed  or 
stamped  as  aforesaid.  And  thut  the  said 
keeper  general  shall  also  cause  to  be  printed 
and  provided  for  and  on  account  of  the  said 
depository,  a  suflScient  numlier  of  books  for 
makioj^  euiries  of  all  wills  deposited  therein, 
according  to  the  form  of  schedule  (A,)  to  this 
act  annexed,  and  for  making  an  index  to  such 
entries,  according  to  the  form  of  schedule  (B,) 
to  this  act  annexed ;  and  the  said  books  sball 
be  cf  durable  materials,  and  that  each  of  such 
books  of  entry  shall  be  marked  on  the  outside 
with  a  distinguishing  letter  or  other  mark,  and 
shall  have  printed  at  the  top  of  each  side  of 
every  leaf  thereof  the  form  of  the  said  schedule 
(A) ;  and  that  every  page  of  each  of  such  books 
of  entry  shall  be  numbered  progressively, 
from  the  beginning  to  the  end:  beginning 
with  number  one;  and  that  each  entrv  shall 
be  numbered  progressively,  from  the  begin- 
ning to  the  end  of  the  book,  beginning  with 
number  one ;  and  that  every  entry  shall  be 
divided  from  the  following  entry  by  a  red  ink 
line.  Provided  always,  and  be  it  further 
enacted,  that  there  shall  be  a  sufficient  num- 
ber of  index  books  for  each  letter  in  the  alpba- 
bet»  marked  with  such  letter  on  the  outside ; 
and  that  each  of  such  books  shall  have  printed 
at  the  top  of  each  side  uf  every  leaf  thereof, 
the  form  of  the  said  schedule  (B,)  and  that  the 
entry  of  every  deposit  shall  l>e  iudexed  in  one 
of  the  index  books,  marked  with  the  initial 
letter  of  the  surname  of  the  person  whose  will 
is  deposited ;  and  that  in  such  index  books  the 
surname  shall  be  placed  before  the  christian 
name  or  names. 

6.  The  Keeper  General  may  make  rules. — 
That  it  shall  be  lawful  for  the  keeper  general 
for  the  time  being,  with  the  approbation  of 
one  of  her  Majesty's  principal  Secretaries  of 
£tate,  fr<»m  time  to  time  to  make  such  rules, 
orders,  and  regulations,  for  the  management 
of  the  utid  depository,  for  keeping  the  books 
of  entry,  and  index  for  searching  the  said 
books  of  entry  f  and  index  for  the  receipt,  in- 
spection, or  perusal  of  any  will  deposited  at 
toe  said  depository,  for  the  identity  of  persons 
depositing  wills;  and  for  the  duties  of  the 
keeper  general,  deputy  keepers,  clerks,  and 
servants  of  the  said  depository,  so  that  they  be 
not  contrary  to  the  provisions  herein  con- 
tained,  and  that  such  rules,  orders,  or  regula- 
tions so  made  and  approved  of,  and  sealed  or 
Stalnped  with  the  seal  of  the  said  depository, 
shall  be  binding  on  the  keeper  general,  de- 
puty keepers,  clerks,  and  servants  of  the  said 
deposito^,  and  also  upon  every  person  desir- 
ous of  searching  the  books  of  entry  or  index, 
or  of  receiving,  inspecting,  or  perusing  any 
will  deposited  at  the  said  depository. 

7.  Ml  tnlls  made  cfier  the  commencement  of 
this  act  to  be  deposited  at  the  depository.  Keeper 
General  not  to  break  open  any  envelope, — That 
every  person  domiciled  in  England  or  Wales, 
who  shall  make  his  will  on  or  after  the  com- 
mencement of  this  act,  shall  cause  the  same  to 
be  enclosed  aud  sealed  up  in  an  envelope,  and 
•ndoraad  according  to  the  form  of  schedule 


(C),  to  this  act  annexed,  and  such  envelope  to 
be  enclosed  in  another  envelope,  sealed  up  and 
addressed  to  "  The  Keeper  General  of  Wlls," 
•*  The  Wills  General  Depository,  London/'  and 
left  at  the  said  depository,  or  sent  thereto, 
through  the  general  post  office.  Provided,  al« 
ways,  that  such  envelope  shall  be  so  left  or  put 
into  the  post  office,  on  the  day  of  the  date  of  tho 
will  therein  contained,  or  before  the  depository 
or  letter  box  of  such  post  office  be  closed,  on 
the  day  after  the  day  of  the  date  of  such  will ; 
and  that  the  postage  thereof  shall  be  paid  at 
the  time  of  posting,  and  that  there  shall  be 
paid  or  sent  with  every  will  left  or  sent  at  or 
to  the  said  depository  the  sum  of  Bs, ;  and  that 
if  any  envelope  purporting  to  contain  any  will, 
shall  be  received  at  the  said  depository,  with- 
out the  said  sum  of  5s,,  or  which  shall  not 
have  been  properly  endorsed,  or  shall  not  have 
been  left  or  posted  in  proper  time,  or  on  which 
the  postage  shall  not  have  been  previously 
paid,  it  shall  be  lawful  for  the  keeper  general 
to  cause  the  same  forthwith  to  be  returned 
through  the  general  post  office,  to  the  person 
making  or  sending  such  will.  Provided  that 
it  shall  not  be  lawful  for  the  said  keeper  ge- 
nera], deputy  keepers,  clerks,  or  servants,  or 
for  any  or  either  of  them  to  give  or  cause  any 
information  to  be  given  (except  as  hereinafter 
mentioned)  to  any  person  whomsoever,  of  any 
will  deposited  at  the  said  depository,  or  to 
break  toe  seal  of  or  otherwise  open  or  undo 
the  envelope  of  any  will  received  thereat,  ex- 
cept such  as  shall  be  addressed  to  the  keeper 
Stneral,  or  in  any  manner  to  injure  or  destroy 
e  same,  or  to  inspect,  peruse,  or  destroy,  or 
in  any  manner  injure  any  will  deposited  at  the 
said  depository. 

8.  That  immediately  on  the  receipt  of  any 
will  at  the  said  depository,  according  to  the 
provisions  of  this  act,  the  envelope  containing 
the  same  shall  be  sealed  up  with  the  seal  of  the 
said  depository,  and  be  endorsed  witn  the  date 
of  its  reception,  and  be  deposited  in  some  se- 
cure and  lire-proof  place  in  the  said  deposi- 
tory ;  and  an  entry  of^such  deposit  shall  be  in- 
sorted  in  the  proper  book  of  entry,  and  such 
entry  iudexed  in  the  proper  index  book,  ac- 
cording to  the  provisions  of  this  act,  and  a 
notice  sent  to  the  maker  or  sender  of  the  will, 
of  the  same  having  been  received  and  deposited. 
Provided  always,  that  to  every  entry  of  a  de- 
posit a  reference  be  made  to  all  prior  deposits 
by  the  same  persons. 

9.  On  production  of  certificate  of  death,  wiU 
to  be  sent  to  the  Reaistrar  of  the  Court  in  which  it 
is  to  be  proved  —1  hat  on  the  production  at  the 
said  depository  of  a  proper  and  legal  Cjsrtiii- 
cate  of  the  death  of  a  person,  and  on  the  party 
producing  the  same,  complying  with  sucn 
rules,  orders,  or  regulations,  as  may  have  been 
made  by  the  keeper  general,  under  the  provi- 
sions of  this  act;  or  on  the. keeper  general 
being  served  with  a  Judge's  order ;  or  of  a 
writ  of  maudamus,  every  envelope  containing 
any  will  of  such  deceased  person  shall  be  im- 
mediately sent  from  the  said  depository, 
through  the  general  post  office,  under  cov«r> 
Malad  with  the  seal  of  the  aidd  depontoly,  to 
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tbe  Registrar  of  the  Coart  in  which  such  will 
it  to  be  deposited. 

10.  Duty  of  RegUtrar  on  receiving  a  wUl, — 
Thst  the  said  Registrar  shall  im mediately  on 
the  receipt  of  an  envelope  from  the  depository, 
cause  the  same  to  lie  opened,  and  the  date  of 
his  receipt  thereof  to  be  endorsed  on  each 
sheet  of  the  will  therein  contained :  and  a  fair 
and  literal  copy  of  such  will,  and  of  every  co- 
dicil thereto,  or  if  there  shall  be  more  than  one 
will  of  the  same  person  there,  of  his  then  last 
will,  and  of  every  codicil  thereto,  to  be  made 
and  forwarded  under  cover  through  the  general 
post  office  to  the  executor  of  such  will,  or  if 
more  than  one,  then  to  one  of  the  executors  ; 
and  shall  at  the  same  time  cause  a  written  no- 
lice  to  be  sent  in  the  same  manner  to  the  exe- 
cutor, or  if  more  than  one,  then  to  each  of  the 
executors  of  the  said  will,  requiring  the  same 
to  be  proved  in  the  proper  Ecclesiastical 
Court,  on  or  before  a  day  to  be  named  in  such 
notice,  such  day  not  to  be  less  than  fourteen 
davs  from  the  day  of  posting  such  notice.  Pro- 
Tided  always,  and  be  it  further  enacted,  that 
such  registrar  shall  (in  case  there  shall  be  no 
living  executor,  or  iu  case  such  will  shall  not 
be  duly  proved  on  or  before  the  day  fixed 
by  such  notice,)  take  the  proper  and  necessary 
measures  for  obtaining  proper  and  Ici^al  pro- 
bate of  the  same.  Provided,  nevertheless,  that 
no  person  shall  be  obliged  to  prove  any  will 
which  by  law  may  not  be  required  to  be 
proved. 

11.  That  the  person  proving  a  will  shall  pay 
the  postage  thereof,  from  the  keeper  general 
to  the  registrar,  and  also  the  postage  of  the 
copy  «Bd  notice  from,  the  registrar,  and  also 
the  postage  of  all  communications  whatsoever 
relating  to  the  said  will ;  and  shall  also  either 
Tetnm  the  copy  uninjured  and  undefaced  to  the 
ragistrar,  or  pay  him  for  the  same  at  the  rate 
•f  Sd,  for  every  72  words  thereof. 

12.  Poioer  to  search  books. — That  it  shall  be 
lawfnl  for  any  person  to  search  any  book  of 
entry  or  index,  on  the  payment  of  one  shilling 
for  every  name  searched  for,  and  on  producing 
md  leaving  at  the  depository  a  proper  and 
legal  certificate  of  the  death  of  the  person  for 
whose  will  he  wants  to  search,  and  on  comply- 
ing with  such  orders,  rules,  and  regulations  as 
mav  have  been  made  by  the  keeper  genera] 
iiocler  the  provisions  of  this  act. 

13..  Power  to  a  Judge  to  order  search.  — 
That  in  case  such  person  shall  not  be  able  to 
produce  such  certificate,  or  tu  comply  with 
such  regulations,  it  shall  be  lawful  for  him  to 
serve  •  the  keeper  general  with  a  summons 
firom  a  Judge  or  Baron  of  one  of  her  Majesty's 
Superior  Courts  of  Record,  requiring  bim  to 
attend  before  such  Judge  or  Baron,  or  one 
other  of  the  Judges  or  Barons  of  one  of  the 
said  Courts,  at  his  chambers,  at  the  time  to  be 
samedin  such  summons.  Such  summons  to  be 
served  not  less  than  twentv-four  hours  before 
the  time  of  hearing ;  and  that  it  shall  be  lawful 
for  such  Judge  or  Baron  on  due  proof  of  the 
service  of  such  summons,  and  on  hearing  such 
person ;  and  the  keeper  general,  or  such  of 
thorn  as  may  attend  before  him,  their  attor- 


neys,  solicitors,  or  agents ;  and  on  readiag 
such  affidavits  as  may  be  produced,  or  as  be 
may  require  to  be  produced  before  him,  either 
to  dismiss  such  summons  or  to  make  an  order 
for  the  keeper  general  to  allow  such  sam« 
mons,  or  to  make  an  order  for  the  keeper 
general  to  allow  such  person  to  make  the 
search  required,  or  to  make  such  other  order 
as  he  may  think  proper. 

14.  Afomiafiiitf.^ That  it  shall  be  lawful  for 
such  person  in  case  the  said  Judge  or  Baron 
shall  dismiss  the  summons,  to  apply  to  her 
Majesty's  Court  of  Queen's  Bench,  where- 
soever the  said  Court  may  then  be,  for  her 
Majesty's  writ  of  mandamus,  such  mandamus 
to  be  peremptory  in  the  first  insunce,  com- 
manding the  keeper  general  to  permit  such 
search  to  be  made.  And  that  it  shall  be  law- 
ful for  such  Court,  if  it  shall  think  proper, 
either  to  grant  or  refuse  such  mandamus. 
Provided,  that  no  such  mandamus  shall  be 
applied  for,  until  after  the  keeper  general 
shall  have  been  served  with  a  written  notice  of 
the  intention  to  make  such  application  twentr* 
four  hours  before  the  time  (»f  making  the 
same ;  and  that  no  mandamus  shall  be  granted 
without  the  production  of  an  affidavit  of  the 
due  service  of  such  notice  of  the  bearing  by 
such  Judge  or  Baioo,  and  of  his  having  dis- 
missed the  summons. 

15.  Mode  of  service  on  the  keeper  genenl. 

16.  Persons  applying  to  pay  coats. 

17.  How  affidavits  to  be  intituled. 

18.  Application  of  money  received  by  the 
keeper  general. 

19.  Commencement  of  act.  Exceptions  to 
the  application  of  the  act. 

20.  Power  to  depositors  to  open  envelope;, 
and  to  peruse  wills  and  take  thew  out  of  tbe 
depository. 

21.  Penalties. 

22.  Mode  of  recovering  penalties.  Appli- 
cation  of  penalties. 

23.  Bxtension  of  act. 

24.  Wills  made  before  the  commencement 
of  act  may  be  deposited  before  1st  January, 
1844. 


EXECUTORS'  POWERS  UNDER  AN  IM. 

PLIED    CHARGE     OF    DEBTS    UPON 

REAL  ESTATE. 


It  is  well  known,  that  at  no  very  distant  period 
the  English  law  gave  the  simple  contract  cre- 
ditor no  means  of  obtaining  satisfaction  of  bis 
debt  out  of  the  real  estate  of  his  deceased 
debtor.  In  this  respect,  we  diflfered  with 
nearly  every  other  system  of  jurisprudence  pre- 
vailing amongst  civilized  communities.  The 
old  Roman  law,  made  the  inberitanee  of  the 
deceased  debtor  chargeable  in  the  hands  of  the 
beir.  with  the  whole  amount  of  the  aneestors' 
debts ;  and  most  of  the  modern  states  of  6a- 
rope,  which  adopted  the  general  principles  of 
that  code,  laid  down  a  similar  rule.  In  the 
United  States  also,  as  well  as  in  the  northern 
part  of  our  own  island,  the  just  claiBis  of  sU 
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of  credieora  bftve  been  folly  reco^nlced 
ffrom  an  early  period.  The  exertions  which 
were  made  letsioa  afler  session  by  Sir  Samuel 
RoibtUy,  to  introduce  this  same  principle  in 
our  own  law,  have  secured  for  him  a  lasting 
debt  of  gratitude.  That  learned  and  eminent 
kidividoat,  could  only  prevail  on  the  legisla- 
ture to  make  freehold  estates  assets  for  the 
payment  of  simple  contraet  debts.  In  cases 
where  the  debtor  was,  at  the  time  of  his  deatli, 
n  trader  within  the  meanini;  of  the  bankrupt 
laws,  and  it  was  left  to  future  times,  for  par- 
liament to  pass  a  general  enactment  for  sub- 
jecting'  freehold  and  copyhold  property,  to 
die  payment  of  debts,  as  well  simple  contract, 
as  specialty. 

^  But  though  the  legislature  for  so  long  a  pe- 
riod evinced  a  determination  to  refuse  this 
measure  of  justice,  our  Courts  greatly  allevi- 
ated the  evil  consequences  which  would  have 
resulted,  by  their  astuteness  in  discovering  in- 
tentions on  the  part  of  testators,  to  make 
their  debts  charges  npon  their  landed  property, 
and  Courts  of  Equity,  in  particular,  have  es- 
tablisked  several  doctrines,  perhaps  not  (|uite 
consistent  with  the  limits  of  a  purely  judicial 
authority,  but  which  have  been  highly  benefi- 
eial  to  creditors,  and  have  probal>ly  in  most 
eases  been  applied  in  furtherance  of  the  real 
isitentions  of  the  deceased  debtors. 

The  principles  of  construction  and  equitabie 
do<*trine8,  to  which  we  allude,  are  in  no  degree 
affected  by  the  acts  which  have  been  passed 
for  facilitating  the  payment  of  simple  contract 
debts.  The  9tk  section  of  the  1  W.  4,  c.  47, 
which  is  a  re-enactment  of  Sir  Samuel  Rom- 
lily's  act,  and  the  more  comprehensive  act  of 
the  3  &  4  W.  4,  c.  104,  are  expressly  made 
asplicable  to  cases  only  where  the  debtor 
should  nut  by  will  have  charged  his  real  es- 
tate  with  the  payment  of  his  debts ;  and  in  the 
case  of  Mirehou4e  v.  Senife,  2  My.  &  Cr.  708, 
Lord  Coltenhiim  said,  "  I  cannot  feel  justified 
in  departing  from  the  rules  established  in  the 
cases  which  preceded  the  3  &  4  W.  4,  c,  104, 
on  account  of  the  very  beneficial  provisions  of 
the  act,'*  and  subsequently  added  "  a  charge  by 
the  will  is  not  [misreported  *  now,']  inoperative 
in  consequence  of  that  act.'* 

In  considering,  therefore,  the  powers  which 
the  Courts,  from  a  desire  to  give  every  facility 
for  the  satisfaction  of  just  demands,  have  held 
to  be  impliedly  given  to  expcutors,  in  order 
to  make  such  charges  availat^te,  it  will  not  be 
necessary  again  to  advert  to  the  remedies  now 
ceded  by  the  legislature.  It  has  been  already 
noticed,  that  a  very  slight  intimation  of  inten- 
tion in  the  will  of  a  tnan  indebted,  was  consi- 
dered as  a  testamentary  provision  for  the  pay- 
ment of  his  debts  out  of  his  real  estates,  where 
the  creditors  would  otherwise  go  unpaid ;  in 
Kidnev  v.  Centimttker,  1  Ves.  junr.,  440,  Lord 
7%«rA»a' said,  "for  subjecting  land  to  debts, 
verylittleis  sufficient.  The  Court hasleaned  that 
way,  if  we  may  be  allowed  to  say  so.  Upon 
this  principle,  it  has  from  an  early  period  been 
a  well  established  doctrine,  that  if  a  will  com- 
mence  with  a  direction,  that  all  tfaue  testator's 
debts  shall  be  paid«  an  intention  is  to  be  in- 


ferred, that  his  real  estates,  whether  specifi* 
cally  devised,  or  included  in  a  general  aevise^ 
or  left  to  descend  upon  his  heirs,  shall  be  first 
applied  in  payment  of  those  dei>ts  which  his 
personal  estate  shall  prove  insufficient  to  paf  ^ 
Thomm  y. BntHttl,  2yeB.  senr.,  313;  Kigrkt* 
lep  V.  KightUy,  2  Ves.  iunr.,  326;  Cl^i/td 
V.  Aeieif,  6  Mad.  33.  1  his  has  been  a  rule 
of  frequent  and  familiar  occurrence,  and  has 
rarely  been  questioned,  except  when  there 
were  other  parts  of  the  will  which  were  sup* 
posed  to  control  the  efii^ct  of  the  introductory 
words.*  It  was,  however,  lately  questioned  by 
many,  first,  whether  such  an  implied  charge 
gave  the  exeeutors,  without  the  assistance  of  s 
Court  of  Equitv,  power  to  sell  the  real  estate; 
secondly,  whether  it  authorised  a  mortgagee  ; 
and  thirdly,  whether  the  purchaser  or  mort- 
gagee, would  not  be  responsible  for  the  prow 
priety  of  the  transaction,  or  be  bound  to  see 
to  the  application  of  the  monev  raised.  In 
reference  to  these  questions,  Mr.  Hayes,  in 
the  fourth  edition  of  his  book  on  Conveyan^ 
cing,  observed,  p.  285,  that  not  only  have  the 
executors  as  such  no  authority  to  sell  or  roort- 
gai^e,  but  payment  to  them  of  the  money  re* 
ceived,  would  not  discharge  the  purchaser  or 
mortgagee.  Sir  Edward  Sugden,  would  also 
seem  to  have  been  of  a  similar  opinion,  for  in 
his  Treatise  of  Powers,  VoL  1,  pp.  133,  kc.\ 
where  he  states  the  cases  in  which  it  had  been 
held,  that  executors  took  a  power  of  sale  bf 
imulication,  he  merely  shews,  that  when  the 
will  contains  an  express  direction  to  sell,  and 
not  where  this  is  left  to  presnnption,  that  if 
the  fond  be  distribntable  by  the  executor,  he 
shall  be  the  party  to  execute  the  power.  In 
one  of  these  cases,  which  is  reported  in  the 
year  book,  it  is  laid  down,  that  if  a  man  make 
his  will,  that  his  land  which  his  feofiees  have, 
shall  be  sold,  and  does  not  say  by  whom,  then 
his  executors  shall  alien  that  and  not  the  feof* 
fee ;  because  the  money  to  arise  bv  the  sale 
shall  be  assets  in  their  hands.  1  bug.  Pow. 
133;  2  lb.  538. 

When  the  Court  has  once  deelared  that  the 
words  of  a  will  are  sufficient  to  anake  the  debts 
a  charge  upon  the  testator's  landed  property, 
it  seems  difficult  to  adduce  any  principle  for 
holding,  that  this  charge  may  not  be  mada 
available  by  the  simple  method  of  a  sale  or 
mortgage :  it  surely  can  never  be  a  testator's 
iuiention  to  put  his  creditors  in  the  situation 
of  mortgagees,  or  to  make  them  permanent 
incumbrancers  on  the  property.  If,  therefore, 
the  powers  in  question  are  to  be  reasonably 
inferred  from  the  creation  of  a  cliarge,  the 
cases  cited  by  Sir  E.  Sugden,  seem  directly 
in  point  to  shew,  that  the  executor  upon  whom 
the  duty  devolves  to  pay  the  debts,  is  the  pro* 
per  party  to  exercise  the  power  and  give  the 
receipts ;  and,  from  the  above  case  in  the  year 

*  As  to  the  effect  of  a  specific  charge  in 
controlling  a  general  charge  by  implicationy 
see  the  somewhat  conflicting  decisions  of  Sir 
L.  Shad  well,  in  Crmvet  v.  Craves,  8  Sim.  43 1 
and  of  Lord  Langdale,  in  Pelmer  v.  Gr$»e$^ 
1  Keen  545. 
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book,  it  i^ovld  appear,  thit  the  execotor*8  ex- 
clusive aatbority  was  unaffected  by  a  devise  of 
the  lefpd  estate  to  another. 

But  whether  the  trustees  and  the  executor 
could  concurrently  do  this,  without  the  insti- 
tution of  a  suit  for  the  administration  of  as- 
sets, was  the  princi(>al  question  raised  in  the 
late  case  of  Shaw  v,  Borrer^  I  Keen  559.  In 
that  case,  the  will  commenced  with  a  direction 
to  pay  debts,  and  then  followed  a  devise  of  an 
advowson  to  trustees  in  trust,  to  present 
R.  W,  S.  on  the  first  vacancy^  and  subject 
thereto  upon  trust  to  sell  and  divide  the  pro- 
ceeds amooj(st  certain  lef^atees.  The  trustees 
at  the  instance  of  the  executors,  before  any 
vacancy,  entered  into  a  contract  for  the  sale 
of  the  advowson  to  the  defendant.  Objections 
were  made  to  the  title,  on  the  ground  that  the 
trustees  had  no  other  authority  to  sell,  than 
that  expressly  given  them  by  the  will,  and  that 
the  time  designated  by  the  testator  for  its  ex. 
ecution  had  not  yet  arrived.  A  bill  for  speci- 
fic performance  was  filed  by  the  trustees  and 
executors,  and  the  masters  having  reported  in 
favuur  of  the  title,  the  defendant  took  excep- 
tions to  the  report.  In  support  of  the  excep- 
tions, it  was  said  to  be  a  point  never  yet  de- 
termined in  the  Ck>urts  of  Equity,  whether 
executors,  under  the  general  charge  upon  the 
real  estate  for  the  payment  of  debts,  were  en- 
titled to  sell  the  real  estate  with  the  concur* 
rence  of  the  trustees,  until  a  deficiency  of  the 
personal  estate  shall  have  been  first  ascertained 
in  a  suit  for  the  administration  of  assets.  The 
Master  of  the  Roils,  while  he  considered  there 
was  no  good  reason  to  doubt,  but  that  the 
trustees  and  executors  may  themselves  do  that 
which  the  Court  would  compel  them  to  do  on 
the  application  of  the  creditor^  yet  seemed 
to  assent  to  the  alleged  novelty  of  the  question. 
However,  in  a  precedingpartof  his  judgment, 
his  lordship  cited  a  case,  Eilioi  v.  Merriman, 
Barnard  7«S  which  was  an  express  authority 
for  the  executor's  rii;ht  to  sell.  In  that  case, 
the  then  Master  of  the  Rolls,  after  noticing 
that  the  lands  were  not  given  to  be  sold  for 
the  payment  of  debts,  but  were  only  charged 
with  such  payment,  gave  his  opinion  that  that 
made  no  difference,  and  observed,  that  if  such 
a  distinction  could  be  made,  the  consequence 
would  be,  that  whenever  lands  were  charged 
with  the  payment  of  debts  generally,  they 
could  never  be  discharged,  of  that  trust  with- 
•nt  a  suit,  which  would  be  extremely  incon- 
yenient.  Lord  Langdale  decided  in  confor- 
mity with  this  cast,  but  he  cited  ii  in  another 
part  of  his  judgment,  and  for  another  purpose. 
The  same  question  came  subsequently  on  ap- 
peal before  Lord  Cottenharo,  in  the  case  of 
Bali  v.  Harri»,4  Mvl.  &  Cr.  264,  iu  which  His 
ordship  expressed  his  entire  concurrence  with 
Lord  Langdale*s  decision  in  Shaw  v.  Btnrer, 
but  denied  the  want  of  authority,  for  he  ob- 
served, Uie  point  indeed  has  been  long  esta- 
blished. It  arose  directly  in  Etiioi  v.  Merry - 
man,  and,  as  there  laid  down,  has  been  recog- 
nized in  the  several  cases  referred  to  by  the 
Master  of  the  Rolls  ;  to  which  may  be  added 
the  opinions  of  Lord  Thurlow  and  Lord  Eldon, 


Id  Bmiejf  v.  Ekifu,  and  Doltom  t.  Hewem  s  for 
although  the  point  in  some  of  iheae  cases  wm» 
whether  the  purchaser  was  bonsd  to  see  to 
the  application  of  the  purchase  money,  Ibe 
decision  that  he  was  not,  assumes  that  the  sale 
was  authorised  by  the  charge  in  the  will  of  the 
debts  upon  the  estate }  that  is,  that  the  chmr^e 
of  the  debts  upon  Ibe  estate  was  equivalent  to 
a  trust  to  sell  lor  the  payment  of  them. 

In  Ball  V.  tiarrut  the'transaction  in  dispQCe* 
was  a  mortgage  made  by  the  trustee  by  depo- 
sit, accompanied  with  a  memorandvm,  aigned 
by  him,  and  the  executor,  declaring  the  money 
to  have  been  advanced  to  the  latter  for  the  pur* 
pose  of  affecting  the  trust  of  the  will.  Loid 
Cottenham  having  first  expressed  .his  concur* 
rence  in  the  proposition,  that  a  charge  of  debts 
implies  a  power  to  sell,  addressed  himself  ta  the 

auestion  whether  the  right  to  sell,  authorised 
le  mortgage,  and,  in  deciding  in  tbeaffirmacive* 
used  these  words,  "  so  long  ago  as  the  case  of 
MklU  v.  Bankiy  in  1/24,  it  seem  to  have  l>een 
assumed  as  settled,  that  '  a  power  to  sell  ins* 
plies  a  power  to  mortgage,  which  Is  a  condi- 
tional sale,'  and  no  case  has  bean  quoted, 
throwing  any  doubt  upon  that  proposition.** 
He  subsequently  continued,  "  it  would  indeed 
be  most  injurious  to  the  owners  of  estsuea 
charged,  if  the  trustee  could  effect  the  object 
of  his  trust  only  by  selling  the  estate.^ 

It  has  thiu  been  adjudged  clear,  that  when- 
ever a  will,  either  expressly  or  by  implicatioo. 
charges  the  real  estates  with  the  payment  of 
debts,  a  sale  or  mortgage  for  that  purpose 
may  be  effected  by  the  executors,  or  by  their 
direction,  without  the  intervention  of  a  Court 
of  Equity,  but  in  neither  of  the  two  eases  of 
Shaw  V.  Barrer,  and  Ball  v.  Harrh,  %vaa  il 
affirmed,  that  the  executor  could  act  without 
the  concurrence  of  the  devisee,  end  it  seems 
to  have  been  Lonl  Langdale*s  opinion,  that 
such  concurrence  was  necessary,  for  be  ob- 
served, that  the  change  affected  the  equitable, 
but  not  the  legal  estate,  1  Keen  57<>.  I^ord 
Cottenham  also,  considered  the  circuoMtaoca 
of  Harris,  one  of  the  executors,  being  the  de- 
visee in  trust,  as  relieving  the  case  before  him 
from  a  difficulty,  and  said,  that  as  the  estate 
was  charged  with  the  debts,  it  followed,  that 
Harris,  being  trustee  for  that  purpose,  must 
have  the  power  of  executing  his  trust.  There 
appears,  however,  good  ground  for  contending, 
that  the  charge  of  debts  takes  precedence  of 
any  devise  of  the  estate;  and  that  therefore, 
a  valid  title  may  be  made  by  tlte  executor 
alone.  It  is  abundantly  clear,  that  if  a  will 
contains  an  express  direction  that  an  estate 
shall  be  sold  for  payment  of  debts,  and  no 
person  is  nsmed  to  make  the  sale,  there  the 
executor  will  have  the  power  by  implication, 
notwithstanding  a  devise  of  the  legal  estate  to 
another.  The  case  we  have  citeii  from  the 
year  book,  and  which  is  d«o  fully  reported  in 

b  But  a  trust  for  sale,  does  not  authorise  n 
mortgage  where  the  testator  manifests  an  in« 
tention,  that  there  should  be  a  complete  con* 
version  of  his  real  estate,  Ualdennff  v.  i^^- 
forth,  1  Beav.  3^0. 
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2  Suic*  Pow.  Appendix  No.  1,  is  a  leadinjfati. 
thority  on  the  point,  and  Las  been  followed  in 
aeveral  other  cases  stated  by  Sir  E.  Suf(den, 
I  Pow.  133,  &c.  The  learned  author  concludes 
a  deuil  of  ^ese  cases  with  a  remark,  that  it 
appears,  therefore,  to  be  settled,  that  a  power 
in  a  will  to  sell  or  morti^ajre,  without  naming 
a  donee,  will,  if  a  contrary  intention  do  not 
appear,  rest  in  the  executor,  if  the  fund  is  to 
be  distributable  by  him  either  for  the  pdyment 
of  debts  or  le/^ies. 

Now  after  the  Courts  have  decided,  that  a 
charpfe  of  debts  in  a  will  upon  real  estate,  is 
lantamount  to  an  express  authority  to  sell  or 
mortf^aj^e  for  payment  of  them,  it  seems  an 
naafoidable  consequence,  that  if  the  executor 
ean  make  a  title  in  one  case,  he  can  also  in 
the  other.  In  Baileg  ▼.  EkiuM,  7  Ves.  319, 
Lord  Eldon  said,  p.  323,  "  I  am  confident  Lord 
Thurlow's  opinion  was,  that  a  charf^e  is  a  de- 
Tise  of  the  estate  in  substance  and  effect  pro 
tanto  upon  trust  to  pay  the  debts ;  and  subse- 
quently added,  a  mere  chaq^e  is  no  le^al  in- 
terest. It  is  not  a  devise  to  any  one,  but  that 
declaration  of  intention,  upon  which  a  Court 
of  equity  will  fasten;  and  by  virtue  of  which, 
they  will  drew  oui  ef  the  mass  gvinf  to  the 
heir,  or  to  others^  that  quantum  of  interest 
which  will  be  sufficient  for  the  debts.''  It 
seems,  therefore,  to  have  been  Lord  Eldon's 
opinion,  that  the  devisee  as  well  as  the  heir, 
takes  subject  to  the  char^^e,  and  that  he  is  not 
a  necessary  party  to  a  sale  by  the  executor  for 
payment  of  debts.  While,  however,  the  con- 
trary doctrine  has  apparently  received  the 
sanction  to  which  we  have  referred,  every  pru- 
dent purchaser  will  insist  upon  the  devisee  of 
the  legal  estate  joining  in  the  conveyance  j 
but  the  purchase  money  will  of  course  be  pay- 
able to  the  executor. 

The  powers  of  the  executor  would  be  very 
incomplete,  if  it  were  made  incumbent  on  the 
party  with  whom  he  is  dealing?,  to  inquire 
whether  the  state  of  the  assets  justifies  him  in 
resorting  to  a  sale  or  mortgage,  or  if  such 
party  were  bound  to  see  that  the  money  is  bond 
fide  applied  in  liquidation  of  the  debts.  On 
principles  of  convenience,  therefore,  it  has 
long  been  a  settled  rule,  that  unless  the  cir- 
cumstances of  the  transaction,  clearly  shew  a 
devastavit  by  the  executor,  it  is  immaterial  to 
the  purchaser  or  mortgagee,  whether  the  per- 
sonal  estate  is  deficient^ whether  a  proper 
selection  has  been  made  of  that  part  of  the 
real  estate  which  ought  to  be  first  applied,  or 
even  whether  there  are  any  debts  Vemaining 
unpaid,  nor  is  it  any  part  of  his  duty  to  see 
to  the  application  of  the  money.  Ewer  v.  Cor- 
het,  2  P.  Wms,  148 ;  fFathins  v.  Cheek,  2  Sim. 
&Stu.  199;  5  Ves.  736;  EUiotv.  Merriman, 
Barnard  78,  &c.  &c.  &c.  In  nearly  all  the 
cases  upon  this  subject,  there  was  an  express 
trust  to  pay  the  debts  out  of  the  real  estate ; 
and  there  is  an  anonymous  case  in  Mosley's 
reports  p.  96,  which  decides,  that  where  the 
debts  are  only  charged  on  the  estate,  the  pur- 
chaser shall  be  bound  to  see  to  the  application 
of  the  purchase  monev.  1  his  case,  was,  how- 
ever,  overruled  by  Elliot  v.  Merriman  ,•  and  in 
Jethioi  V.  HiUi,  6  Ves.  junr..  Lord  Eldon 


observed,  p.  654,  n.  a.  that  where  a  man  by  deed 
or  will,  charges  or  orders  an  estate  to  be  sold 
for  payment  of  debts  generally,  and  then 
makes  specific  dispositions,  the  purchaser  is 
not  bound  to  see  to  the  application.  If  this 
be  the  rule  when  the  charge  is  created  in  ex- 
press terms  by  a  testator,  it  seems  clear  that 
It  must  also  apply  when  the  lien  arises  by  im- 
plication ;  and  accordingly  in  Shaw  v.  Borrer, 
which,  as  we  have  seen,  was  a  case  of  the  latter 
description.  Lord  Langdale  said,  "possibly, 
upon  the  testator's  death,  it  might  not  be  ne- 
cessary to  resort  to  the  real  estate  at  all  for 
the  payment  of  the  testator's  debts ;  and,  if  it 
should  be  oecessanr  to  resort  to  the  real  es- 
tate, some  part  or  it  ought  in  a  due  adminis- 
tration, to  be  applied  in  payment  of  debts  be- 
fore other  parts,  and  it  is  said,  that  the  neces- 
sity for  raising  money  to  pay  the  debts  out  uf 
the  real  estate,  and  if  such  necessity  exists, 
the  proper  selection  of  that  part  of  the  real 
estate  which  ought  to  be  first  sold,  ought  to 
appear,  and  can  only  be  proved  b]^  the  Mas- 
ter's report  in  a  suit  for  the  administration  of 
assets.  It  is  true,  that  if  the  administration  of 
assets,  devolves  on  the  Court  by  the  institution 
of  a  suit  for  the  purpose,  the  Court,  in  the 
exercise  of  its  jurisdiction,  acts  with  all  prac- 
ticable caution,  and  proceeds  in  strict  conforr 
mity  with  its  established  rules.  But  this  is  a 
caution,  exercised  not  for  the  benefit  of  the 
creditors  or  at  their  instance,  for  they  ask  no- 
thing, and  have  a  right  to  nothing,  but  pay- 
ment of  iheir  debts ;  and  the  question  is,  not 
what  the  Court  thinks  it  right  to  do  for  the 
benefit  of  the  persons  who  have  claims,  subject 
to  the  debts ;  out  whether  the  estate,  subject 
to  debts  by  the  will,  and  sold  and  conveyed  by 
the  devbees  for  special  purposes,  at  the  in- 
stance of  the  executors,  would  remain  in  the 
hands  of  the  purchaser  subject  to  any  claims 
created  by,  or  founded  on  the  will,  or  whe- 
ther there  is  any  obligation  to  see  done  that 
which  the  Court  would  do  in  a  suit  to  admi- 
nister assets."  His  lordship  in  conclusion, 
expressed  his  opinion,  that  the  purchaser  was 
not  bound,  either  to  inquire  whether  other 
sufiicient  property  was  applicable  or  ought  to 
be  applied  first  in  payment  of  debttf,  or  to  see 
to  the  application  of  the  purchase  money. 


CONSTRUCTION    OF    THE   TWENTY^ 
THIRD  ORDER  OF  AUGUST. 


We  reported  at  page  396,  398,  tmte,  the  de- 
cisions regarding  the  serrice  of  an  examined 
copy  of  a  bill  (that  is  examined  by  the  solici- 
tor) instead  of  an  oJSce  copy,  under  the  23d 
order  of  26th  August  last ;  and  have  been  re- 
ferred, by  a  correspondent,  to  the  report  of  the 
prerious  case  of  Blew  v.  Martin,  in  Mr. Hare's 
reports,  p.  50.  As  the  subject  is  important 
we  give  the  following  extract : 

Mr.  Sharpe  and  Mr.  A^eate  said,  it  had  been 
suggested  by  the  clerks  in  court,  that  an  office 
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copy  of  the  bill  should  be  obtained  and  served 

upon  the  defendant ;  bat  they  (the  counsel) 

submitted  that  it  was  not  necessary  to  serve  an 

office  copy.  The  order  used  the  word  "  copy" 

not  "  olbcc  copy."    An  examined  copy  of  the 

bill  mi^ht  be  made  by  the  plaintiff's  solicitor, 

and  it  would  be  sufficient  to  serve  the  defend 

ant  with  snch  examined  copy.    In  the  present 

case  an  examined  copy  had  been  made,  and 

the  party  making  it  had  verified  that  copy  by 

referring  to  it  in  his  affidavit  as  an  exhibtt/and 

the  same  copy,  thus  made  an  exhibit,  had  been 

sent  into  the  country,  and  served  by  another 

person  upon  the  defendant. 
The  Pice  Chancellor  made  the  following 

order; 

Upon  mutton  by  Mr.  &c.,  of  counsel  for  the 
plaintiff,  it  was  allee^ed,  that  the  plaintiff  had 
exhibited  his  bill  in  this  Court  against  the 
defendants.    That  he  doth  not  thereby  pray 
any  account,  payment,  conveyance,  or  other 
direct  relief  agamst  the  defendant  Benjamin 
Blew;  and  doth  not  thereby,  as  against  the 
said  defendant  pray  a  subpoena  to  appear  and 
answer,  but  doth  thereby  pray  that  he,  upon 
his  being  served  with  a  copv  of  the  bill,  may 
be  bound  by  all  the  proceedings  in  the  cause. 
That  a  copy  of  the  said  bill,  omitting  the  inter- 
rogating part  thereof,  was  served  on  the  de- 
fendant, Benjamin  Blew,  on  the  4th  day  of 
January,  1842,  as  by  affidavit  now  produced 
and  read,  appears.  It  is  therefore  ordered  that 
the  plaintiff  do  cause  a  memorandum  of  such 
service,  and  of  the  time  when  such  service  was 
made  to  be  entered  in  the  Six  Clerk's  office. 
—Reg.  Lib.  A.  1841,  fo.  2 14  CM. 
The  affidavits  were  as  follow : 
X  (of  London)  deposed,  that  he  had  '*  com- 
pared   and    carefully    examined    the    paper 
writing  marked  A,  and  shown,  to  deponent  at 
time  of  swearing  this  affidavit,  with  a  bill  filed 
by  the  above  named  plaintiff  in  this  cause,  on 
or  about  ^the  17th  day  of  December,  1841, 
against  the  above  named  defendant,  and  that 
the  same  is  a  true  copy  of  such  bill  omitting 
the  interrogating  part  thereof,  and  that  the 
said  bill  doei  not,  as  against  the  said  defend- 
ant, Benjamin  Blew,  pray  a  subpoena  to  appear 
and  answer,  but  prays  that,  upon  his  being 
aerved  with  a  copv  thereof  he  may  be  bound 
by  all  the  proceedings  in  this  cause." 

Z  (of  Bristol)  deposed,  that  he  did,  on  the 
5th  JanuaiT,  1842,  personally  serve  the  above 
named  defendant,  Benjamin  Blew,  with  a 
true  copy  of  the  bill  referred  to  in  the  affidavit 
of  X,  sworn  in  this  cause,  on  the  4th  January, 


blishment  of  a  Branch  Peat  Ofllce  in  or 
near  Chancery  Lane.  The  grounds  of  the 
application  are  as  follow : 

That  iu  the  Inns  of  Court  and  Chancery, 
and  the  streets  and  places  adjoining,  the  busi- 
ness of  no  less  than  IdOO  attorneys  and  soli- 
citors is  conducted  and  carried  on« 

That  such  attorneys  and  solicitors  are  the 
agents  of  between  four  and  five  thousand 
country  attorneys  and  solicitors,  and  that  con- 
sequently more  than  three-foiirths  of  the  let- 
ters on  the  legal  business  of  England  and 
^ales  are  sent  from  and  receivra  in  that 
neig'  b  mrhooc*. 

That  there  are  seven  banking  hooses  near 
Temple  Bar,  and  the  persons  engaged  io  trade 
and  commerce,  particularly  the  laiv  and  other 
booksellers  and  publishers,  are  very  numerous. 
That  the  establishment'  of  a  Branch  Post 
Office  in  or  near  Chancery  Lane,  would,  there- 
fore, be  of  great  advantage,  both  to  the  public 
and  the  profession. 

That  it  is  of  threat  importance  that  attorneys 
and  solicitors  should  be  able  to  send  letters  by 
the  Post  later  In  the  day  than  they  are  now 
taken  at  the  receiving  houses,  in  order  that 
such  letters  raty  contain  inf(»rmation  of  the 
state  of  legal  business  down  to  as  late  a  time 
in  the  day  as  pracricahle,  and  particularly  at 
the  close  of  the  sittings  of  the  several  Couits 
of  Law  and  Equity. 

That  attorneys  and  solicitors  are  in  the 
daily  habit  of  sending  very  important  papen 
and  documents  bv  the  Post,  many  of  wbidi 
are  of  considerable  weight,  as  compared  with 
ordinary  letters,  and  that  there  would  be  fiun- 
lities  at  a  Branch  Office  for  weighing  snch 
packets  of  papers  and  documents  to  be  sent  by 
the  Post,  which  do  not  exist  at  the  common 
receiving  hooses. 

That  It  Is  frequently  material  that  profes- 
sional persons  should  be  enabled  to  obtain 
Post  Office  Money  Orders,  and  also  accurate 
and  immediate  information  on  points  con- 
nected with  the  foreign  and  Inland  depart- 
ments, and  that  those  objects  would  be  best 
attained  at  a  Branch  Office. 


1842,  and  marked  with  the  letter  A,  filed  by 
the  above  named  plaintiff,  in  this  Court,  against 
the  above  named  defendants,  by  delivering  to, 
and  leaving  with,  the  said  Benjamin  Blew,  the 
said  copy  bill. 


PROPOSED  BRANCH  POST  OFFICE 
IN  CHANCERY  LANE. 


We  understand  that  the  Incorporated  Law 
Society  has  presented  a  Memorial  to  the 
Post  Master  Genendi  suggesting  the  esta- 


SELECTIONS 
FROM  CORRESPONDENCE. 

LAW    DISCUSSION   80CIBTT. 

To  the  Editor  of  the  Legal  Ohserv^. 

Sir, 
It  being  probable  that  many  gentlemen  now 
under  articles  of  clerkship,  or  otherwise  study- 
ing for  the  law  are  ignorant  of  the  existence 
of  a  Law  Debating  Society,  whilst  they  are 
quite  aware  of  the  advantages  to  be  derived 
from  one;  I  fa*ve  been  requested  by  the  Law 
Students'  Society  to  give  greater  publicity  to 
its  meetings  through  your  columns. 

The  Law  Students'  Society,  which  was 
formed  in  1836,  and  is  under  the  patronage  of 
the  Incorporated  Law  Society,  holds  its  meet- 
ings weekly,  at  the  Law  Institution,  Chancery 
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Lftoe,  for  the  discatsion  of  Iqj^al  and  jaritpni- 
dential  questioQt»  appro?ed  of  by  a  commiUee 
formed  of  some  of  the  members.  It  it  ^o- 
verned  by  a  code  of  rules  calculated  to  pre- 
serve re^larity  in  its  proceedings,  to  exclude 
such  topics  as  mi^ht  tend  to  interrupt  the 
harmony  of  the  society,  or  interfere  with  the 
obiects  sought  to  be  attained  by  it,  and  to 
bring  under  discussion  the  principal  disputed 
points  of  law,  and  jurisprudeutial  sulijects  of 
general  interest. 

I  be^  to  add  a  copy  of  the  fourth,  aad  three 
following  of  the  rules  by  which  this  society  is 
regulat^,  relating  to  the  admission  of  mem- 
bers. 

"  That  gentlemen  who  are  serving,  or  who 
have  served  under  articles  of  clerkship, 
nod  who  are  not  in  actual  pracUce,  being 
subscribers  either  to  the  library  or  lectures 
of  the  Incorporated  Law  Society,  be  eligible 
as  ordinary  members." 

"  Tluit  any  gentleman  desirous  of  becoming 
a  member,  be  proposed  and  seconded  by 
honorary  or  ordinary  men)  hers ;  who  shall 
immediately  deliver  in  writing  to  the  Secre- 
tary their  own  name*,  with  the  name,  resi- 
dence, and  qualification  (a^  required  by  the 
preceding  rule)  of  the  gentleman  proposed. 
That  any  gentleman  proposed  to  be  a  mem- 
ber, be  voted  for  at  the  meeting  next  after  his 
proposal,  and  that  his  name,  residence,  and 
qualification,  together  with  the  name  of  his 
proposer  and  seconder,  appear  In  tbe  paper 
of  questions  for  discussion  during  the  previ- 
ous week  ;  and  that  tbe  votes  gf  two-thirds  of 
the  members  present  and  voting,  be  necessary 
for  his  election." 

"That  each  gentleman  on  his  election,  have 
a  copy  of  the  Rules  delivered  to  him,  and  be 
shall  pay  to  the  Treasurer  five  shillings,  as  a  fee 
on  Ten  trance." 

The  Law  Students'  Society,  also  desires  to 
express  ito  thanks  to  the  Incorporated  Law 
Society,  for  the  support  it  bss  given  for  several 
years  to  its  meetings. 
1  am, 

Your  obedient  servant. 
The  Secrbtart  to  the 
Law  Students' Society, 

10,  OhlMUtman  Street, 
Bedford  Row. 


certificate  duty. 
Is  not  the  present  a  fitting  opportunity  for 
a  representation  to  government  of  the  hard- 
ship of  this  war  lax  ?  Considering  how  pro- 
fessional profits  are  reduced,  and  that  many, 
very  ra^ny  men  in  the  profession,  are  able  to 
prove  the  great  diminution  in  professional 
profits,  it  has  occurred  to  me.  that  an  interview 
with  the  Chancellor  of  the  Exchequer  might 
lead  to  a  satisfactory  result.  At  all  events, 
the  matter  must  be  agitated,  and  petitions 
presented.  Civis. 

FREKCH  LAW  OF  LANDLORD  AND  TENANT. 

By  the  law  of  France,  if  a  person  takes  a^ 


lease  of  a  house  for  twenty  years,  at  a  rent  of, 
say  1000  francs  a  year,  payable  yearly,  in  case 
of  default  of  punctual  payment  of  the  first 
year's  rent,  the  whole  twenty  year»' rent  become 
immediately  payable,  which'  it  must  be  con- 
fessed is  an  admirable  mode  of  securing  the 
regular  payment  of  the  rent  by  tbe  lessee 

L* 

STAMP   ACT. RECEIPT. —  EVIDENCE. 

j4,  B,  gave  a  receipt  to  C,  />.,  and  the  words 
used  in  the  receipt  were  "  Received  of  C.  D. 
100/.  for  goods,  and  in  full  of  all  demands  " 
U,  6//.  stamp  receipt.  Now,  a  receipt  in  full 
of  all  demands  should  have  a  10#.  stamp. 

Would  the  words  "  in  full  of  all  demands," 
anxiously  inserted  by  the  debtor  from  excess 
of  caution,  render  the  receipt  inadmissable  as 
evidence  of  payment  of  the  100/.  for  which  it 
was  given  ? 

A   Sl'BiCRinER. 


SUPERIOR  COURTS. 

CORPORATION  CHARITIES. — APPOINTMENT  OF 
NEW  TRUSTEES. 

For  the  better  adminfstratwn  of  the  chart  tire 
in  towns  earpomte,  formerly  administered 
6y  the  bodiet  corporate,  the  Court  apprtmee 
^suppiping^  the  vacanciee  that  have  hap. 
pened  bp  death  or  otherwise,  in  the  number 
appointed  in  1836,  (fler  the  trusts  of  the 
bodies  corporate  ceased,  espednlly  as  it  ap^ 
p^ars  to  haw  been  the  wifi  of  the  founders 
to  have  a  number  of  trustees. 

The  petitions  praying  references  to  the 
master,  to  appoint  new  trustees  of  the  charities . 
within  the  cities  of  Hereford  and  Gloucester, 
the  trusts  of  which  were  formerly  vested  in  the 
corporate  bodies  of  those  cities  respectively, 
came  on  now  for  hearing.*  Of  tbe  trustees 
who  were  appointed  uuiler  the  Lord  Chan- 
cellor's orders,  subsequently  to  the  1st  of  Au. 
gust,  1836,  (when  the  trusts  before  vested  in 
the  corporate  bodies,  were  determined  by  virtue 
of  the  7l8t  section  of  the  act  5  &  6  W.  4,  c.  76), 
several  have  since  died  or  become  incapable  or 
unwilling  to  act,  and  the  petitions  prayed  that 
the  vacancies  caused  thereby  might  be  filled, 
and  that  it  might  be  referred  to  the  waster  in 
the  usual  way  to  approve  of  fit  persons. 

Mr.  GirdUstone,  and  Mr.  Barlow,  in  sup- 
port of  the  petition  of  certain  inhabitants  of 
Hereford.  Nineteen  trustees  had  been  ap- 
pointed under  the  Lord  Chancellor's  order  of 
reference  in  1836,  for  the  administration  of 
nineteen  charities,  producing  a  revenue  of 
J  500/.  a-year.  As  it  was  difficult  to  get  all  the 
trustees  together,  which  was  one  reason  for 
appointing  so  many,  they  agreed  among  them, 
selves  that  seven  should  be  a  quorum  to  trans- 
act the  business.    Five  of  the  number  have 


Vide  ffM/#,  p.  330. 
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ilnce  died/and  onetvent  to  reside  ata  distance^ 
80  that  it  is  difficult  to  ^et  seven  of  the  re- 
roainincr  thirteen  together  as  often  as  is  neces- 
sary. Yet  the  majority  of  the  surviving  trus- 
tees opposed  this  petition  of  the  inhabitants, 
whose  only  object  was  to  insure  a  proper  ad- 
ministration  of  the  charities. 

Mr.  Hichardt  and  Mr.  "Blunts  for  thesur- 
viviDjT  trustees,  said  that  as  there  was  no  im- 
putation on  them,  or  io  their  administration  of 
the  chanties,  it  was  only  a  waste  of  the  charity 
funds  to  present  this  petition  for  the  appoint- 
ment of  new  trustees.  It  was  in  the  contem- 
plation of  the  diminution  l)y  deaths  and  other- 
wise, that  the  court  had  orifcinally  sanctioned 
the  appointment  of  so  many  as  nineteen.  The 
example  of  these  petitioners,  if  successful, 
woul(l  be  followed  in  all  the  boroughs  in  Eng- 
land and  Wales  by  petitions  to  fill  up  vacancies. 

The  same  counsel  pro  ei  con  made  the  like 
observations  on  the  petition  from  inhalutants 
of  Gloucester.  The  charities  there  produced 
a  revenue  of  2600/.  a-year,  and  twenty-one  trus- 
tees were  origimdly  appointed  on  the  application 
of  persons  who  now  opposed  the  filling  up  of 
five  vacancies  which  occurred  in  the  number. 
The  opposition  to  this  petition  also  was  given 
by  the  majority  of  the  surviving  trustees  who 
attended  a  meeting  to  consider  the  question. 

Mr.  Elderton  and  Mr.  Cotter,  for  the  mi- 
nority of  the  trustees,  who  supported  the 
petitions  for  filling  up  the  vacancies,  said  that 
there  was  not  a  majority  of  all  the  trustees 
opposed  to  either  petition,  it  was  only  a  ma- 
jority of  those  trustees  who  attended  at  the 
meetings  held  for  the  purpose,  and  in  Hereford 
it  was  six  to  ttvo,  in  Gloucester  five  to  three ; 
but  not  more  than  half  the  trustees  in  either 
place  attended  these  meetings,  though  got  up 
to  oppose  the  petitions. 
'  The  Lord  Chancellor  in  giving  his  judgment 
on  both  petitions  said,  the  Court  was  not 
called  on  to  declare  what  number  of  vacancies 
must  occur  in  a  charitable  trust  before  it  ought 
to  be  called  on  to  supply  any  vacancies.  All 
that  was  necessary  to  observe  at  present  was 
that  it  did  not  appear  that  a  majority  of  the 
present  trnstees  were  opposed  to  the  filling  up 
of  the  vacancies.  It  appeared,  that  by  the  will 
of  the  founders  of  the  charities  a  much  greater 
number  of  trustees  were  thought  necessary, 
than  the  Court  afterwards  appointed  on  the 
report  of  the  Master.  In  keeping  up  the  num- 
ber of  the  trustees  to  that  number  then  deter- 
mined on,  the  Court  was  only  acting  up  to  the 
will  of  the  founders  of  the  charity,  in  the  case 
of  Hereford,  indeed,  the  trustees  had,  oppo- 
sing  the  petition,  given  judgment  against 
themselves,  for  it  appeared  tliat  they  originally 
thought  it  necessary  for  the  proper  manage- 
ment of  the  charities  to  have  a  quorum  of  seven, 
but  afterwards,  in  consequence  of  the  dimi- 
nution  of  their  number  by  deaths,  they  were 
compelled  to  put  up  with  a  quorum  of  five,  so 
that  in  point  of  fact  the  administration  of  the 
charities  then  became  placed  in  the  hands  of 
three  persons  who  form  a  majority  of  these 
five.  It  had  been  urged  by  tl:e  opponents  of 
the  petition,  that  there  waa  no  mal-adminis- 


tration  siiggested  as  a  reason  for  the  appoint- 
ments, and  that  the  Court  ought  not,  there, 
fore,  to  interfere  at  present.  But  he  could 
not  admit  the  propriety  of  any  snch  argument. 
It  was  the  duty  of  the  Court  to  guard  against 
any  possibility  of  maNadminiatration,  or  mis- 
management, and  to  prevent  all  abuse  by 
keeping  up  the  number  of  the  trustees  who 
were  vested  ivith  the  management  of  the  re- 
venues of  the  charities.  T^ese  observations 
applied  principally  to  the  Hereford  petition. 
In  the  Gloucester  petition  case,  the  present 
trustees  were  still  less  in  a  condition  to  resist 
the  appointment  of  as  many  as  the  whole  num- 
ber originally  fixed  by  the  Master ;  for  it  ap- 
peared that  their  agent  by  bis  affidavit  on  the 
original  inquiry,  declared  that  in  his  opinion 
no  less  a  number  that  twenty-one  would  suffice 
for  the  management  of  the  charities.  His 
lordship  thought,  therefore,  they  had  com- 
initted  themselves  much  too  strongly  to  resist 
the  petition  now  and  that  the  prayer  of  both 
petitions  ought  to  be  allowed.  The  costs 
were  reserved.  His  lordship  in  conclusion 
wished  it  to  be  understood,  as  the  opinion  of 
the  Court,  that  applications  of  this  nature  were 
not  to  be  made  lightly,  or  without  a  case  of 
apparent  necessity  for  the  interference  of  the 
Court.  In  the  present  case  it  was  to  be  re- 
collected that  the  trustees  were  diminished 
nearly  one  fourth  in  the  one  case,  and  one- 
third  in  the  others,  and  that  the  circumstances 
were  such  as  to  call  for  the  interference  of  the 
Court  in  providing  for  the  proper  administra- 
tion of  the  fund. 

In  re  Hereford  and  GUncester  CkerUiei, 
Sittings  at  Lincoln's  Inn,  H.  T.,  1842. 


HolU. 

PRACTICE.  —  SERVICE  OF  SUBPCENA. — COK- 
8TRVCTION  OP  THE  8tH  ORDER  OP  AtTGUST 
1641. 

Where  a  eubpeena  teat  Ueued  before  the  new 
Orders  (f  August  1841,  came  into  open- 
lion  but  not  served.    Held,  that  suck  sub- 
p€em  might  be  re-issued  and  served  with 
the  memurandum  at  the  foot,  required  bg 
the  \Ath  of  the  note  Orders  ^August,\B(i\. 
Fnrster  moved  on  behalf  of  the  plaintiff,  for 
leave  to  enter  an  appearance  for  a  defendant. 
The  bill  had  been  filed,  and  a  subpcsna  issued 
before  the  new  orders  of  August  1841,  came 
into  operation,  but  the  subpoena  was  re-issued 
with  a  memorandum  at  the  foot  of  it,  inform- 
ing the  defendant  of  the  consequence  of  his 
not  entering  an  appearance,  as  required  by 
the  8th  Order.    The  motion  was  supported  by 
an  affidavit  of  the  plaintiff's  solicitor,  that  he 
had  enquired  of  the  plaintiff's  clerk  in  Court, 
and  that  he  had  informed  him  that  no  appear- 
ance had  been  entered  for  the  defendant. 
His  Lordship  made  the  order. 
Fendall  v.  Bench,  Jan.  27,  1842. 
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Witt  Clanrtllor  of  C^filtttilr. 

CONSTRUCTION  OF  1  W.  4,  C.  60,  8.  10. 

ne  Court  triU  not  appoint  a  new  trustee  of 
itock  in  place  of  one  out  0/ the  jurisdiction 
of  the  Court,  without  a  previous  reference 
to  the  master,  although  the  facts  ull  clearly 
appear  hy  the  petition,  and  are  verified  by 
affidavit. 

This  was  an  applicatioQ  under  the  10th  sec- 
tion of  the  1  w.  4,  for  the  appointment  of  q 
new  trustee  in  place  of  one  out  of  the  jurisdic- 
tion of  certain  stock  standing  in  the  name  of 
the  latter.  All  the  circumstances  clearly  ap- 
peared upon  the  petition  and  were  verified  by 
affidavit. 

fFilliams,  therefore,  asked  that  an  order  for 
the  appointment  of  a  new  trustee  might  be 
made  at  once,  without  a  reference  to  the  master, 
and  he  cited  E:b  parte  Shick,  5  Sim.  281. 

The  Fice  Chancellor  said  it  was  the  province 
of  the  master  to  make  the  necessary  enquiries, 
and  the  time  of  the  Court  could  not  be  occupied 
in  ascertaining  whether  parties  brought  them- 
selves within  tue  meaning  of  the  act. 

Re  Flood,  March  19th,  1842. 


PBAcrrcE.— coNSTKucnoN    OF    THE   46th 

AND  47th  orders  of  AU6UST,  1841. 

Where  a  charge  for  a  debt  was  carried  into 

the  master's  office,  before  the  new  orders  of 

August,   1841,  came  into  operation,  the 

creditor  was  held  not  entitled  to  interest 

under  the  46th  of  those  orders,  although 

his  claim  was  not  estabiished  till  afterwards, 

the  words  of  that  order  being  prospective, 

doth  as  to  the  bringing  in  ana  allowance  of 

the  charge ;  but  he  was  allowed  the  costs 

of  establishing  his  debt  under  the  47  th  order. 

This  cause  came  before  the  Court  for  further 

directions,  and  one  of  the  questions  submitted 

was,  whether  a  creditor  who  had  brought  in  a 

claim  for  his  debt  a  short  time  previously  to 

the  time  limited  for  the  commencement  of  the 

operation  of  the  new  orders  of  August,  1841, 

was  entitled  to  interest  on  the  amount  of  his 

debt  from  the  date  of  the  decree.    The  master 

had  allowed  the  creditor  his  costs,  but  refused  to 

allow  interest. 

Richards,  Chtpman,  Elmsley,  and  Chandless, 
for  the  several  parties. 

The  Fice  Chancellor  said  he  must  follow  the 
words  of  the  order,  which  directed  that  interest 
should  be  allowed  only  where  creditors  should 
come  in  and  establish  their  debts,  and  as  the 
creditor  here  had  come  in  before  the  new  order 
came  into  operation,  he  could  not  be  allowed 
interest. 

Lady  Traile  v.  Kibblethwaite,  March  19th, 
1842. 


COSTS. — MORTGAGEE.  ^ASSIGNEE. 

In  a  suit  ^or  foreclosure  againsi  a  mortgagee, 
&  pravi^on^l  assignee  is  net  entitled  to  his 


costs  up  to  the  time  of  disclaimer,  or  of 
hearing,  trhere  it  appears  that  he  has  been 
properly  made  a  party,  and  that  it  tras  not 
the  duty  of  the  plaintiff  to  have  dismissed 
the  bill  as  against  him  on  payment  ofcosts. 

A  bill  was  filed  by  the  Plaintiff  as  first 
mortgagee  for  foreclosure,  the  mortgagee 
having  become  bankrupt.  The  defendants 
were  the  second  mortgagee,  and  the  official  or 
as  creditors'  assignee  under  the  bankruptcy, 
l^he  assignee  put  in  his  answer,  alleging  that 
the  estate  was  mortgaged  for  more  than  its 
value,  and  he  there£re  disclaimed  all  ri^ht, 
title  and  interest  to,  and  in  the  property,  and 
that  he  would  have  released  the  property  bad 
an  opportunity  of  doing  so  been  afforded  him. 

Mr.  Steere  for  the  plaintiff, 

Mr.  IVood  for  the  subsequent  mortgagee. 

Mr.  Bayley  for  the  assignee,  submitted 
that  he  was  entitled  to  his  cobtd  up  to  the  dis- 
claimer,  and  also  to  the  subsequent  costs, 
under  the  circumstances. 

The  following  cases  were  cited.  Appleby  v. 
Duhe,  (Hil.  T.  1842.  23  Leg.  Obs.  283.) 
Hunter  v.  Pugh,  per  Lord  Cottenham,  Thomp-^ 
son  v.  Kendal,  9  Sim.  397.  Feuster  v.  7«r- 
ner,  (by  V.  C.  ITigram,  Dec.  1841.)  Perhins 
V.  Bradley,  (by  V.  C.  fFigram.) 

fVigram  V.  C.  —  The  question  in  this  case 
was,  who  ought  to  pay  or  bear  the  costs  of  the 
official  assignee  in  this  suit.  In  the  case  of 
Appleby  v.  Duke,  which  was  lately  before  me, 
I  had  occasion  to  consider  and  decide  the 
question,  whether  a  provisional  assignee  of  an 
insolvent  mortgagor,  who  is  made  a  defendant 
to  a  common  bill  of  foreclosure,  was,  or  was 
not,  entitled  to  his  costs  in  the  suit,  as  against 
the  mortgagee.  And  upon  the  authority  of 
Hunter  v.  Pugh,  not  yet  reported,  but  which 
came  before  Lord  Cottenham,  I  decided  that 
he  was  not.  Both  in  Hunter  v.  Pugh,  and  in 
Appleby  V.  Duke,  the  provisional  assignee  had 
not  disclnimed.  In  the  case  now  before  me, 
the  official  assignee  has  disclaimed  to  this  ex- 
tent, that  he  says  the  estate  is  mortgaged  for 
more  than  its  full  value,  and  that  he  therefore 
disclaims  all  right,  title,  and  interest  to,  and 
in  the  property ;  and  he  says,  moreover,  that 
he  would  have  released  the  property,  if  any 
opportunity  had  been  afforded  him.  Now  it 
is  quite  obvious,  that  a  disclaimer  of  this  na- 
ture, does  not  shew  that  the  official  assignee 
was  an  improper  party  to  the  suit  at  the  time 
of  filing  the  bill,  and  if  he  was  properly  made 
a  party  to  the  bill,  then  the  principle  upon 
which  I  decided  the  case  of  Appleby  v.  Duhe, 
must  apply  to  the  case  of  an  official  assignee 
up  to  the  time  of  filing,  and  including  such 
disclaimer..  But  it  is  further  argued,  that  the 
assignee  is  entitled  to  the  costs  of  being 
brought  here,  after  he  has  so  disclaimed.  I 
do  not  mean  to  deny  that  there  may  be  a  case 
in  which  a  defendant,  who  disclaims,  may  be 
entitled  to  claim  his  cost^  of  the  suit,  which  is 
brought  to  a  hearing,  if  when  he  disclaimed, 
it  appeared  he  was  not  a  necessary  or  proper 
party  to  the  suit.  I  cannot,  however,  apply 
such  a  principle  to  a  case  in  which  a  defend* 
uit  is  a  proper  partf  to  a  suit.    The  plaintiff 
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migbt  dther  hate  dismissed  the  bill  as  against 
the  defendant,  the  official  assignee,  paying  him 
his  costs  on  the  disclaimer  being  filed,  or  he 
might  have  brought  him  to  a  hearing,  and  un- 
less the  case  appears  to  be  one  in  which  it  was 
obligatory  upon  the  plaintiff  to  have  dune  the 
former,  I  do  not  know  how  I  can  hold  that  he 
has  done  wrong  in  bringing  him  to  a  hearing. 
He  had  no  alternative.  I  acted  upon  this 
principle  in  Feuster  v.  Turner,  and  in  Perkuu 
V.  Dratlle^,  which  were  argued  before  me 
lately,  and  I  see  no  reason  for  changing  my 
opinion  upon  the  principle  which  governed 
my  decision  in  those  cases.  It  was,  however, 
further  argued  for  the  official  assignee,  that 
such  proceed) tigs  took  place  immediately  be- 
fore the  bill  was  filed,  as  made  it  improper  for 
the  plaintiff  to  make  the  official  assignee  a 
dffendttut  in  this  suit.  And  Thompson  v. 
KenduU  was  cited.  It  appears  in  this  case, 
that  on  the  14th  of  April,  1840.  the  solicitor 
for  the  plaiutiflT  wrote  to  the  solicitor  for  the 
official  assignee,  stating  that  unless  the  mort- 
gage ^vas  paid  off,  a  bill  would  be  filed.  On 
tbe  20 tb,  the  solicitor  for  the  assignee  wrote 
to  the  plaintiff's  solicitor,  requesting  that  the 
bill  might  not  be  filed  until  he  should  have 
had  time  further  to  inform  himself.  To  this, 
a  reply  was  sent,  telling  him,  as  the  fact  was, 
that  the  bill  had  been  filed  on  the  18th.  Upon 
this  state  of  facts,  I  cannot  avoid  observing 
that  the  costs  which  I  am  asked  to  give  the 
official  assignee,  may  have  been  occasioned  in 
tome  degree  by  the  precipitancy  shown  in 
filing  the  bill.  If  the  letter  of  the  14th  had 
not  been  written,  or  had  merely  informed  the 
assignee  that  the  bill  wouM  be  filed  unless  the 
mortgage  was  paid  off  by  return  of  post,  the 
observation  would  not  apply  so  strongly,  but  a 
letter  stating  the  bill  will  be  filed,  unless  the 
mortgage  is  redeemed,  and  nothing  more,  im- 
ports that  the  individual  will  not  be  made  a 
party  before  he  should  have  had  time  to  en- 
quire into  the  case.  But  this  part  of  the  case 
is  not  brought  before  me  with  sufficient  dis- 
tinctness to  enable  me  to  act  on  it,  in  giving 
the  costs  of  the  official  assignee  personally 
against  the  plaintiff,  which  1  should  be  obliged 
to  do,  if  I  were  to  hold  that  the  bill  was  im- 
properly filed  against  tbe  former.  Nor  could 
I  allow  the  plaintiff  to  add  such  costs  to  the 
mortgage,  as  it  would  operate  to  the  pre- 
judice of  the  second  mortgagee,  whose  security 
is  already  insufficient.  'Fbe  usual  decree  must 
therefore  be  made  of  foreclosure. 
Cath  V.  Belcher,  Feb.  8,  1842. 

^VL£zxCi  ISenrt)  ^ractCcf  Court. 

6EBV1CB  IN  BJECTMBNT. 

Service  in  ejectment  on  the  servant  of  the  te- 
nant on  the  premises,  who  subsequently 
stated  that  she  had  delivered  the  declara- 
tion to  her  master,  by  tehom  an  attorney 
was  appointed  to  defend  the  action,  was 
held  wfficientfor  a  rule  nm  for  judgment 
against  the  casual  ejector . 

Fry  moved  for  judgment  against  the  casual 
ejector.    The  affidavit  stated  that  service  had 


been  effected  upoD  the  femak  tenrml  of  the 
tenant  in  possession  upon  the  premises,  and 
that  upon  subsequent  enqoiri^s  she  stated  that 
she  had  delivered  the  papers  to  her  master. 
Tlie  tenant  was  afterwards  seen,  but  refnsed  to 
acknowledge  the  service,  and  referred  to  hb 
attorney.  It  was  urged  that  the  appoiotment 
of  an  attorn ev  was  a  sufficient  proof  of  an  ad- 
mission by  the  tenant  that  legal  proceedings 
had  been  taken  against  him.  Doe  d.  Agar  v. 
Roe,  6  Dowl.  P.  C.  624,  was  cited. 

fkillinms,  J.,  granted  a  rule  nisi. 

Doe  d.  Elderton  v.  Roe,  H.  T.  1842.  Q.B. 
P.C. 


INDICTMENT 


ETIORARI. 


An  indictment  Jbr  perjury  having  been  found 
at  the  auittesfar  l^eicester,  the  Court  re-' 
fused  to  grant  a  certiorari  for  its  removal 
to  (j'tndon,  on  a  suggestion  that  the  truth 
of  the  evidence  riven  by  the  dafawbint 
depended  upon  the  result  of  a  long  series 
of  accounts^  and  thut  a  point  of  low  wa$ 
likely  to  be  raised  in  the  case. 

In  this  case  an  indictment  for  perjury  had 
been  found  agalnitt  the  defendant,  at  the  last 
summer  assizes  for  the  county  of  Leicester. 

fFhitehurst  now  moved  for  a  certiorari  to 
remove  tbe  indictment  to  London,  with  a  view 
to  its  being  tried  by  a  special  jury,  npoo  an 
affidavit  that  it  was  believed  that  the  tmih  of 
the  alleged  false  evidence  given  bv  the  defen- 
dant would  depend  upon  the  result  of  a  long 
series  of  accounts,  and  that  it  was  believed 
that  a  point  of  law  would  arise  upon  the  trial. 

fyHliams,  J.  —  Hosiers  and  other  trades- 
people  understand  accounts  as  well  as  koigfats 
or  squires  for  aught  I  know ;  and  as  the  in- 
dictment is  to  be  tried  before  a  jud^e  of  ss- 
size,  and  not  at  sessions,  the  writ  should  not 

Regina  ▼.  Morton,  H.  T.  1842.  Q.  B.  P.  C. 
Common  JgJuLi. 

PLEADING. DUPLICITT. — NBOATITE    PREG- 
NANT.—IMMATEBIAL  IS8UB. 

To  a  declaration  in  assumpsit,  bythepab&s 
officer  of  a  banking  company,  under  the  9 
Geo,  4,  c.  46,  upon  divers  bills  ^exchange, 
the  defendant  pleaded  a  release  by  inien* 
lure  executed  by  one  L  M.,  therein  described 
to  be  the  manager  of  the  bank,  and  alleged 
that  the  said  /.  M.  executed  such  tiidSns- 
ture  for  and  on  behaff  of  the  said  com- 
pany,  and  duly  authorised  in  that  beka{f, 
and  which  execution  by  the  said  L  J/.j  as 
such  manager,  hath  been  since  duly  ratified 
and  confirmed  Ity  the  said  company,  He^ 
plication,  that  the  said  L  M-  did notoxeeute 
as  such  manager  on  heha\fofthe  company^ 
nor  was  the  suid  I,  M.  authotisedintnsi 
behalf,  modo  et  forma ;  Held  upon  epe* 
cial  demurrer^  that  the  replication  was  net 
oftjeetionable  on  the  ground  of  dupHaiy, 
or  as  insolving  a  negative  payment,  and 
that  it  did  not  tender  an  immmierialistus  in 
denying  only  the  uutkority  ef.LM,  to 
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ejteeuie,  beeauie  thai  in  effect  iravereed 
ike  allegation  of  miification. 

This  was  an  action  of  assumpsit,  broujirht 
l»y  the  plaintiff,  as  public  officer  of  the  Na- 
lional  Provincial  Bank  of  Euf^land.  The  f  fff?ct 
of  the  pleadings  is  stated  above.  The  defen- 
dant demurred  specially  to  the  replication, 
upon  the  three  (frounds  of  duplicity,  that  it  in- 
volved a  negative  pregnant,  and  that  it  ten- 
dered an  immaterial  issue. 

Mr.  Serjt.  Stephen^  in  support  of  the  demur- 
rer, argued,  first,  that  the  replication  was  dou- 
ble in  denying  three  distinct  facts,  nami  ly,  the 
execution  of  the  indenture  by  /.  M.,  his  cha- 
racter as  manager,  and  the  execution  on  he- 
half  of  the  conipauy,  any  one  of  which  would 
Lave  been  a  suffirieut  answer  to  the  plea.  He 
cited  Bro.  Abr.  tit.  Double  Plea,  pi.  90;  Grif- 
fin  V,  Yates.  1  Birig.  N.  C.  579 ;  Smtth  v.  Dix. 
on,  7  Ad.  &  El.  1.  Secondly,  the  application 
involved  a  negative  pregnant,  for  it  was  to  be 
implied,  that  although  /.  Af,  did  not  execute 
the  indenture  for  the  company,  yet,  that  he 
did  execute  in  some  character,  an'd  the  gist  of 
the  issue  tendered  was  therefore  left  doubtful. 
Bac.  Abr.  tit.  Pleas  and  Pleading,  pi.  6.  (Vol. 
Ct,  p.  309.  7  Ed.)  shewed  the  principle  upon 
which  thii  objection  was  founded.  Thirdly, 
the  issne  tendered  was  immaterial,  for  al- 
though the  replication  might  he  taken  to  ad- 
mit  the  execution  by  May,  and  to  deny  his 
authority,  the  ratification  of  his  act  by  the 
company,  was  left  untouched.  Thurman  v. 
if^ild,  11  Ad.  &  El.  463,  was  cited. 

Mr.  Serjt.  Channell,  and  Mr.  J.  Henderson 
for  the  plaintiff.  The  replication  was  not 
double,  but  put  in  issue  several  facts  which 
amounted  but  to  one  point  of  answer  to  the 
plea,  and  this  might  be  done.  Robinson  v.  Ha^ 
ley.  8  Burr.  316 ;  2  Lev.  82 ;  O'Brien  v.  Saxon, 
2  B.  &  C.  908;  fFebh  v.  fTeatherley,  I  Bing. 
N.  C.  502;  Bennison  v.  Thrlwell,  7  M.  &  W. 
612;  Pigeon  Y,  Ostome,  9  Dowl.  P.  C.  511. 
Secondly,  the  doctrine  of  negative  pregnant 
was  now  exploded,  and  would  not  be  acted 
upon,  or  at  all  events,  it  was  by  no  means  so 
strictly  followed  as  formerly.  Thirdly,  there 
was  nothing  in  the  plea  to  shew  anv  authority 
t>«  the  part  of  /.  Af.  to  execute  deeds  on  be- 
half  of  the  company,  nor  was  there  anything 
in  the  9  Geo.  4.  c.  46,  which  conferred  such 
a  power  on  the  manager  of  the  bank.  The 
plaintiff,  therefore,  when  he  denied  his  au- 
thority, in  effect  denied  the  ratification  of  his 
act. 

Stephen  having  replied 

lindal,  C  J. — A  double  pleading,  is  where 
two  substantial  answers  are  contained  in  one 
pleading,  to  that  which  precedes  it,  each  of 
which  is  in  itself  a  separate  answer,  'fhe  ques- 
tion here,  is  whether  a  plea  which  states  seve- 
ral matters,  states  any  more  than  those  sepa- 
rate  matters,  which  when  taken  together  only 
form  one  ground  of  defence  ?  For  if  so,  the 
defendant,  having  a  right  to  put  them  in  his 
plea,  the  pluintiff  is  entitled  to  put  him  to  the 
proof  by  his  replication.  The  defendant,  by 
Iris  plea  stated  that  which  amounts  to  a  re- 
lease, and  in  order  to  make  out  a  sufbcient 


statement  of  a  release,  he  muet  state  not  only 
tliat  /.  Af.  executed,  but  that  /.  At ,  who  is  a 
stranger  to  this  record,  had  authority  to  do 
so,  and  he  states  these  facts,  and  also  that  the 
execution  was  rati6ed  by  the  company.  It 
would  not  be  enough  for  the  plaintiff,  in  his 
replication,  to  deny  only  the  execution,  but 
be  must  also  deny  the  authority  of  /.  Af„  and 
he  denies  it  moao  et/ormd.  He,  therefore, 
tre:its  the  alleged  ratification  as  evidence  of 
the  authority  of  /.  Ai.  to  execute  the  deed, 
and  in  denying  the  authority,  he  denies  also 
the  ratification.  I  cannot  distinguish  this  case 
from  Bennison  v.  Thelwell,  and  Pigeon  v.  Os" 
borne,  and  upon  the  authority  of  those  decisions, 
think  the  plaintiff  is  entitled  to  judgment. 
With  regard  to  the  objection,  that  this  repli- 
cation involves  a  negative  pregnant,  I  think 
that  it  cannot  prevail.  This  is  a  very  learned 
doctrine,  which  seems  to  have  bad  very  great 
weight,  according  to  the  law  books,  at  an 
early  period,  but  which  at  the  present  time  is 
not  so  much  attended  to.  But  it  would  ap« 
pear,  tliat  when  a  pleading  is  objected  to  on 
the  ground  of  duplicity,  and  it  is  not  objec- 
tionable on  that  score,  you  cannot  say  that  it 
is  open  to  the  objection,  that  it  involves  a  ne- 
gative pregnant,  because  if  it  was  otherwise, 
it  would  in  effect  estahlish  a  rule  in  this  case, 
that  although  the  plaintiff  has  a  right  to  put 
in  issue  all  these  three  facts  as  amountmg; 
only  to  a  single  ground  of  defence,  yet  he 
shall  not.  on  this  ancient  ground  of  objection, 
avail  himself  of  it.  The  ohject  of  pleading  is, 
however,  to  reduce  the  i^sue  to  one  point,  in- 
volving the  real  question  in  dispute,  and  I  do 
not  think  that  this  objection  can  prevail. 
What  I  have  already  said,  will  meet  the  third 
point  contended  for  by  the  defendant,  with 
reference  to  the  traverse  of  the  ratification. 

Coltman,  Erskine,  and  Maule,  J.  J.,  con<» 
curred. 

Jndgment  for  the  plaintiff. 

Bell,  V.  TttcAett.  H.  T.   1842.  C.  P. 


BILLS  IN  PARLIAMENT  RELA- 
TING TO  THE  LAW. 

IQouilf  of  VLOtUi. 

BILLS  IN  PROGRESS. 

For  the  better  administration    of  Justice  in 

the  execution  of  (yommissinns  of  Lunacy. 

[For  2d  reading.]    The  Lord  Chancellor. 

For  the  amendment  of  the  Law  of  Bankruptcy; 

[For  2d  reading.]     The  Lord  Chancellor. 

To  define  the  Jurisdiction  of  General  and 

Quarter  Sessions. 

[For  2d  reading.]  The  Lord  Chancellor. 
For  the  Amendment  of  the  Law  relating  to 
Bankrupts,  and  the  better  Advancement  of 
Justice  in  certain  Matters  relating  to  Credi- 
tors and  Debtors.  Lord  Cotteuham* 
[For  2d  reading.] 
To  improve  the  Practice  and  extend  the  Juris* 
diction  of  County  Courts. 

[For  2d  reading.]  Lord  Cottcnham. 

To  enable  the  Lord  Chancellor  to  direct  cer^ 
-  tain  Procf  edinga  in  Bankruptcy,  Insolvency^ 
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and  Lunacy  to  b»  carried  to  the  County 
Courts.  Lord  Oottenbain. 

[For  2d  reading.] 
For  efitablishlug  Local  Gourtt. 

[For  2d  reading.]  Lord  Brougham. 

For   transferring    Appeal^    from    the  Privy 
Council  to  the  House  of  Lords. 
[For  2d  reading.]  Lord  Campbell. 

For  making  better  provision  for  bearing  Ap- 
peals in  the  House  of  Lords. 

[For  2d  reading.]  Lord  Campbell. 

For  the  better  AdministraUoii  of  Justice  in  the 
Court  of  Chancery. 
[For  2d  reading.]   ■  Lord  Campbell. 

To  enable  Baptists  to  make  affirmations,  in- 
stead of  oaths.  Lord  Denman. 
[For  2d  reading.] 
Forimproriog  the  Law  of  Evidence. 

[In  Committee.]  Lord  Denman. 

For  enabling  Ecclesiastical  Corporations  to 
grant  Leases.  I'he  Bishop  of  London. 

[In  Committee.] 
For  enabling  Incumbents  of  Benefices  to  grant 
Leases.  The  Bishop  of  London. 

[In  Committee.] 
To  limit  the  Criminal  Jurisdiction  of  Quarter 
Sessions.  Lord  Godolphin. 

[For  2d  reading.] 

Houjff  of  CotnmotU. 

NOTICES  OF  DILLS. 

To  allow  Writs  of  Error  on  Maudamus. 

The  Attorney  General. 

To  alter  the  Law  as  to   Double  Costs,   and 

other  matters.  Tlie  Attorney  General. 

For  the  more  effectual  inspection  of  Houses, 

licensed  at  Quarter  Sessions  for  the  Insane. 

Lord  O.  Somerset. 

^LL8  IN  PBOORBSS. 

To  regulate  the  Sale  of  Parisli  Property. 

[For  2d  reading.]      ^  Sir  E.  Kuatchbull. 
To  amend  the  Law  of  Copyright. 

4 In  Committee.]  Lord  Mahon. 

.egistering  Copyrights  and  Assignments, 
and  better  securing  the  property  therein. 
[In  Committee.]  Mr.  Godson. 

For  the  Regulation  of  Buildings. 

[In  Committee.]  Mr.  F.  Maule. 

For  the  Improvement  of  certain  Boroughs. 

[In  Committee.]  Mr.  F.  Maule. 

Municipal  Corporations.     [In  Committee.] 
To  consolidate  the  Queen's  Bench,  Fleet,  and 
Marshalsea  Prisons.  Sir  J.  Graham. 

[Passed] 
Small  Debt  Courts  Bills  for 
Barnsley, 

Leicester,  (jurisdiction  15/.) 
Honiton. 
Kingswinford, 
Liverpool. 

The  important  Law  Bills  now  in  progress  in 
the  Upper  House,  are  unusually  numerous, 
namely, — three  introduced  by  the  Lord  Chen- 
celior,  three  by  Lord  Coiienham,  three  by  Lord 
Campbell^  one  by  Lord  Brougham^  two  by  Lord 
Denman,  two  by  the  Bithop  of  Jjondon,  one  by 
Lord  Godolphin  i  and  we  may  add,  one  inten- 
ded to  be  renewed  by  Lord  fjongdaie,  for  con- 
aglidating  and  amending  the  law  of  attorneys. 


STATE  OF  THE  CHANCERY  CAUSE 
PAPER. 

The  Lord  Chancellor,  after  taking  his  seat  in 
Court  on  Thursday,  the  24th  instant,  said  some 
mistake  had  gone  out  among  the  Bar^  as  to 
what  he  had  said  about  the  state  of  the  bna- 
ness  of  these  Courts.  He  bad  paid  some  at- 
tention to  the  matter,  and  found  that  it  would 
be  necessary  to  make  further  transfers  of 
causes.  He  would  take  an  opportunity  of 
conferring  with  some  of  the  leaders  on  the 
subject. 

His  Lordship  soon  afterwards  handed  down, 
through  the  registrar,  a  paper  to  Mr.  fTaie- 
field,  who  had  just  come  in,  and  after  receiving 
it  back,  with  an  observation  from  Mr.  fFake* 
field  that  it  was  correct^  his  Lordship  read  a 
statement  from  it  to  this  effect :— 

Causes  before  the  Master  of  the  Rolls    81 

Before  the  V.  C.  of  England. .    86 

Before  V.  C.  Knight  Brace, . .    16 

Before  V.  C.  MTsyrffiji 33 

Making  in  aU 215 

Of  these  215  causes^  98  were  set  down  for  hear- 
ing last  year^that  is  from  the  1st  of  Novem- 
ber to  Christmas,  and  117  have  been  set  down 
this  year.  AU  the  causes  that  were  set  down 
before  November  last,  are  disposed  of. 


THE  EDITOR'S  LETTER  BOX. 

We  have  been  obliged  to  postpone  several 
communications,  but  hope  to  insert  them  ia 
our  next  number. 

The  letters  of  "A  Young  Solicitor;"  "A 
Country  Subscriber ;"  "  Vindex  /'  and  "  A 
Suliscriber,"  have  been  received. 

We  are  informed  that  there  is  an  error  in  s 
note  to  Gibson  v.  Hainet,  p.  411,  ante.  The 
Lord  Chancellor  did  not  say  any  thing  as  to 
"the  convenience  to  the  clerks  in  Court," 
but  in  reply  to  Mr.  Romilly's  application  on 
behalf  of  the  six  clerks^  to  know  his  lordship'f 
opinibn  as  to  what  part  of  the  bill,  the  prayer, 
according  to  the  23d  new  order,  *'  that  a  party, 
on  being  served  with  a  copy  of  the  biU,  oiav 
be  bound,  &c."  should  be  mserted ;  his  lord- 
ship said  it  appeared  to  him  to  be  "  a  substi- 
tution for  the  prayer  for  subpcgna,"  and  really 
it  is  surprising  how  a  different  iaterpreutioa 
could  be  put  on  that  order. 

*•  A  West  Riding  Solicitor,"  and  others  who 
have  written  on  the  present  opportunity  fur 

Eressing  the  repeal  of  the  certificate  duty,  shall 
e  attended  to. 

The  papers  on  legal  examination  distinctions, 
and  extrajudicial  oaths,  shall  be  considered  at 
the  earliest  opportunity. 


Digitized  by 


Google 


^1$t  Ut^sA  4&h^tv\>ev. 


HOMTRI.V    BSCOBD    FOB    BKAROH,    1842. 


■  **  Quod  roagU  ad  nos 
Pertinet,  et  oescire  malum  est,  agtumus.' 


HORAT. 


DEBATES  IN  PARlilAMENT  RELATING 
TO  THE  LAW. 


FROCBBDIVOS  IN  LUKACY. 

Tas  following  it  the  substance  of  the  debate 
which  took  place  on  the  8th  instant  on  the 
introduction  of  this  bill. 

The  L<n'4  Chancellor  said,  that  pursuant  to 
the  noiice  he  ^ve  last  niofht,  he  was  about  to 
lay  upon  the  table  a  bill  to  amend  and  improve 
the  lawy  or  rather  the  proceedings  in  cases  of 
lunacy,  and  would  in  a  few  words  endeavour  to 
lay  before  their  lordships  the  j^eneral  scope  of 
his  bill.  In  cases  where  amendments  like  the 
present  were  proposed,  it  was  important  to 
consider  tlie  actual  state  of  the  law,  what  were 
the  evils  to  be  remedied,  and  tvhiit  the  nature 
of  the  remedy  proposed. 

As  to  the  sute  of  the  law,  tlieir  lordships 
were  aware  that  there  were  certain  standing 
commissioners!  to  whom  petitions  in  lunacy 
cases  were  referred.  Those  commissioners 
were  men  mo^t  competent  to  the  discharj^e  of 
the  duties  confided  to  them,  but  their  jurisdic- 
tion was  limited  to  a  distance  not  exceeding 
twenty  miles  from  the  metropolis.  Beyond 
that  distance  commissions  in  lunacy  cases  were 
sent  to  persons  of  whom  the  Lor(l  Cbanceilor 
had  no  knowledge,  and  who  had  little  or  no 
experience  in  such  delicate  mutters,  and  hence 
sometimes  arose  serious  mistukes,  which  en-  . 
tailed  very  considerable  expense  on  the  estates ' 
of  the  lunatics. 

He  would  cow  say  a  word  as  to  how 
the  exp9nce$  of  those  commissioners  were 
defrayed.  The  commiasiouers  were  paid  by 
fees,  which  were  charged  on  the  estates  of 
the   unfortunate  lunatics. 


that  unhappy  class  of  persons.  As  illuatrations 
of  the  pressure  of  those  fees  he  would  state 
the  amount  of  those  received  by  the  commis- 
sioners in  a  few  instances.  In  the  case  of  Lord 
Portsmouth,  which  he  would  admit  was  an 
unusual  one,  and  where  there  were  six  com- 
missioners,  instead  of  the  ordinary  number  of 
three,  the  amount  paid  to  those  six  was  1,071/. 
In  the  case  of  Mr.  Davis,  where  there  were 
only  three  commissioners,  the  amount  which 
they  received  in  fees  was  346/.  I  Of.;  and  in 
fact  in  this  case  the  fees  absorbed  the  whole  of 
the  unfortunate  man's  esUte,  In  the  recent 
case  of  Mr.  Guudry  the  fees  amounted  to  220/., 
and  in  another  case,  which  occurred  in  the 
country,  and  where  there  was  only  one  com- 
missioner, who  sal  four  days,  the  fees  amounted 
to  75/.  Such  an  amount  of  fees  pressed,  as  he 
had  said,  very  heavily  on  the  estate  of  lunatics ; 
so  much  so  indeed,  that  where  tlie  estate  was 
small  the  friends  of  the  lunatic  were  afraid  to 
apply  to  the  Lord  Chancellor,  for  they  were 
well  aware  that  the  consequence  of  the  lunacy 
commifsion  would  be  to  consume  the  estate, 
and  he  would  be  left  without  adequate  protec- 
tion as  to  person,  and  very  little  hs  to  property. 
He  had  said,  that  many  of  those  to  whom 
comuiissioiis  were  directed  in  the  country  were 
quite  inadequate  to  the  duties  thus  imposed  on 
them ;  and  it  often  hnppened  that  commissions 
were  quashed  for  irregularity.  A  new  com- 
mission was  to  be  issued,  and  thus  the  expense 
had  to  be  xone  over  aprajn.  A  case  of  this  kind 
recurred  with  respect  to  a  person  named 
Holmes.  The  commission  was  sent  down,  and 
as  soon  as  it  was  returned  it  was  quashed  for 
irregularity.  Another  commission  was  sent 
down,  and  the  expense  thus  occasioned 
amounted  (o  5,200/.,  not  including  the  fees  be- 
fore the  master. 


The  remedjf  which  he  proposed  in  the  bill  to 
be  laid  on  the  table  was  to  appoint  two  perma- 
nent commissioners,  who  would  preside  in  cases 


In  the  same  way 
the  commissions  of  bankrupts  were  paid  by 

fees  out  of  the  bankrupt's  estate,  until  the .  _. 

practice  was  altered  by  the  bill  brought  in  fori  of  lunacy  in  town  and  also  in  the  country.  Those 
that  purpose  by  his  noble  and  learned  friend  two,  who  would  be  men  of  ability  and  distinc- 
(Lord  Brougham),  who  then  held  the  great  1  tion  at  the  bar,  would  be  paid  not  by  fees,  but 
seal.  The  expences  in  lunacy  cases  were  I  by  fixed  salaries;  and  then  there  would  be  a 
great,  and  pressed  heavily  upon  the  estates  of,  fixed  and  regular  system  applying  to  all  cases. 
Vol.  xxiu.    No.  710. 
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But  this  was  not  all.  At  present  lunacy  cases 
were  deculed  by  a  jury  of  twenty-four,  as  there 
must  be  the  asaent  of  twelve  at  least  to  make 
the  inquisition,  and  return  their  verdict.  These 
twenty-four  jururs  acted  in  the  nature  of  a 
grand  jury.  They  were  paid  oneguii>ea  per 
day  each  day  the  inquiry  lavted,  aud  he  need 
not  observe  that  this  item  of  expenditure 
formed  a  very  considerable  portion  of  the  ex- 
pense of  lunacy  commissions.  Id  the  case  of 
Lord  Portsmouth  the  fees  to  the  jury  amouuied 
to  410/.  11*.;  in  the  case  of  Taylor,  whose 
estate  was  a  very  small  one,  to  175/.  In  the 
case  of  Davenport  the  jury  fees  came  to  315/. ; 
and  in  that  of  Lady  Kirkpatrick  to  193/.  When 
these  were  added  to  the  very  lar^e  amount 
puid  to  the  commissioners,  their  lordships 
would  at  once  perceive  the  ruiuous  effect  such 
a  trial  must  have  on  asmall  estate  of  a  lunatic. 
To  diminish  this  eypense  as  far  as  possible 
his  bill  proposed  to  vest  in  the  Chancellor  a 
discretionnry  power  to  have  the  case  tried,  in 
certain  cases,  with  a  jury  of  twelve,  who  need 
not  be  unanimous  in  their  finding'.  He  would 
thus  h;ive  tvvo  men  of  learning  and  distinction 
at  the  bur,  who  would  uttend  to  country  as  well 
as  town  cases. 

There  was  another  point  on  which  he  pro- 
posed a  change.  It  was  well  known  that 
mider  the  present  system  after  the  finding  of 
the  jury  aud  the  return  of  the  commissiuner^ 
there  were  certain  inquiries  to  be  made  at  the 
Masters'  oflices,  and  from  information  which 
he  bad  received  on  the  subject  he  learned  that 
sometimes  a  year  and  a  half  elapsed  from  the 
report  of  the  commissioners  to  the  appoint- 
ment of  a  committee  to  take  care  of  the  person 
and  estate  of  the  lunatic.  In  one  case  two 
years  were  bHowcmI  to  elapse  before  the  ap- 
pointment of  the  committee.  What  he  pro- 
posed as  a  remedy  would  be,  that  the  com- 
missioners sliould  have  power  to  make  inqui- 
ries as  to  the  estate  and  effects  of  the  lunatic, 
and  such  other  matters  as  the  Lord  Chancellor 
should  intrust  them  with,  but  if  any  difficulty 
should  arise,  the  case  should  he  refe'rrtd  to  the 
Master,  as  at  present.  There  was  another  sub- 
ject on  which  he  would  say  a  word.  There 
was  an  officer  in  the  Court  of  Chancery  called 
Clerk  of  the  Custodies,  a  very  old  and  patent 
office,  the  occupant  of  which  received  lar^e 
fees.  lu  a  bill  which  had  been  brought  in  on 
a  former  occasion  by  his  noble  and  learned 
friend  (I^ord  Brouirham)  he  tried  to  abolibh 
that  office;  but  it  was  found  that  this  could 
not  be  done  till  the  death  or  resijjnaiion  of 
its  present  holder.  He  (the  Lord  Ci»anceilor) 
would  propose  to  abolish  the  office,  the  duties 
of  which  could  be  well  performed  by  tiie  se- 
cretary of  lunatics,  and  he  would  have  the 
Clerk  of  the  Custodies  receive  compensation 
out  of  the  suitors*  fund  in  Chancery,  the 
amount  of  compensi'tinn  to  be  fixed  ny  the 
Master  of  the  Rolls  and  the  Viiv'  Chancellor. 

There  was  an<uher  point  on  wmch  he  would 
say  a  word.  His  noble  and  learned  friend 
(Lord  Broughrtm)  had  appointed  visitors  of 
lunatics }  those  visitors  consisted  of  medical 


men,  accompanied  by  a  barrister,  and  he  wai 
happy  to  say  that  that  plan  had  worked  admi- 
rably well.  He  would  propose  to  make  the 
two  commissioners  visitors  cjt  offich,  with 
power  at  any  time  to  visit  by  themselves,  or 
with  the  ordinary  visitors,  and  he  had  no  doubt 
it  would  be  productive  of  much  benefit.  These 
were  th» general  outlines  of  his  bill.  The  de- 
tails he  would  reserve  for  the  committee. 

Lord  Brougham  said,  he  would  gladly  adopt 
some  such  measure  as  that  now  proposed  by 
his  noble  and  learned  friend.  In  the  main  he 
concurred  with  him,  but  he  would  rather  re* 
serve  anything  like  detail  to  a  future  and  more 
convenient  stage.  He  was  glad  to  know  that 
the  system  of  visiting  had  worked  so  well,  and 
that  those  appointed  to  those  duties  had  di«« 
charged  them  so  faithfully.  He  had  no  objec- 
tion to  the  abolition  of  the  office  of  Clerk  of 
the  Custodies,  but  that,  also,  he  would  defer 
any  observation  upon  to  a  future  stage. 

Lord  Cot/en/tam  would  also  avoid  entering 
into  the  details  of  the  bill,  bot  he  must  say, 
that  to  the  principle  of  appointing  two  com- 
missioners, who  were  to  go  through  the 
country,  he  had  objectiona,  for  he  did  not 
think  they  would  be  able  to  i;o  to  the  different 
parti  where  their  services  might  be  required. 
He  would  alao  hesitate  before  he  alluwed  the 
interests  of  lunatics  to  be  removed  from  the 
care  of  the  Masters.  As  to  the  proposition  of 
abolibhing  the  office  of  ('lerk  of  the  Custodies, 
ami  paying  him  a  compensation  out  of  the 
suitors' fond,  he  must  protest  against  the  latter 
part  of  the  plan.  He  could  not  consent  that 
the  funds  of  one  class  of  suitors  should  be  ap- 
plied to  quite  another  cluss,  or  to  a  purpose 
for  which  they  were  not  intended. 

The  Lord  Chtmcelior  said,  thai  when  the 
proper  time  came  for  discussion  of  the  mea- 
sure in  detail,  he  should  be  able  to  show  how 
the  Local  Courts  bill^  could  be  made  available 
for  some  of  the  purposes  of  this  bill.  As  to 
the  suitors'  fund  his  noble  and  learned  friend 
must  know  that  part  of  it  arose  from  the  accu- 
mulation of  the  funds  of  lunatics  as  well  as 
others. 

Lord  Cottfnham. — So  far  as  they  did,  be 
would  not  object  to  their  proposed  application, 
but  beyond  that  he  would  not  go. 

Lord  Broughtim  saw  no  more  inconsistency 
in  givini>  from  the  suitors'  fund  to  that  of 
lunatics,  than  in  giving  the  funds  of  one  suitor 
to  help  another;  but  he  repeated,  the  beat 
time  for  this  detail,  would  be  when  the  bill  %vas 
in  committee. 

Lnd  Camp'tell  asked,  would  the  two  com- 
mi!«!»ioners  sit  together  or  separate? 

'I'he  Lord  ChanceUor  said  that  only  one 
would  sit,  eXv'ept  on  some  special  and  impor- 
tant occasions,  when  the  (Jhancellor  would 
httve  the  power  to  direct  the  second  commis- 
bioner  to  sit.  In  the  case  of  Lord  Ports- 
mouth the  usual  number  of  commissioners  waa 
doubled. 


A  It  appears  from  this  that  the  Lord  Cha 
cellur  has  still  a  local  court  bill  in  rcterre. 
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LAW  OF  EVIDENCB. 

Lord  DenmuH^  in  movinpf  the  second  read- 
ing of  this  bill,  said  he  bej^i^ed  to  call  their  loid- 
abipa'  attention  to  a  subject  of  great  and  ge- 
neral importance  in  the  administration  of  the 
law,  in  which  he  proposed  to  in  trod  ace  a  great 
change  certainly,  but  one  which  he  believed 
he  wight  say  was,  in  its  principal  object  at 
least,  de«ired  by  almost  every  one  connected 
with  the  law.  For  the  last  100  years  the 
opinion  very  strongly  prevailed — an  opinion 
which  had  been  expressed  by  Lord  Mansfield, 
and  not  dissented  from  by  later  judges — ^that 
the  evidence  of  interested  witnesses  should  be 
received.  It  was  ftrlt  to  have  been  of  the 
highest  importance  that  all  fiicts  known  to  any 
individual  should  be  l<«id  before  the  jury  who 
were  to  try  the  issue,  in  order  that  they  might 
themselves  judge  of  the  credit  of  the  witness, 
and  of  the  truth  of  the  evidence  in  reference 
to  the  whole  of  the  circumstances  upon  which 
they  should  form  their  judgment. 

The  first  object  of  the  bill  then  was,  to  re- 
move in  every  case,  except  where  they  were 
substantial  parties  to  the  suit,  the  objections 
to  receive  the  evidence  of  tritnesses  inter eateU 
in  the  result  of  the  case.  He  uiiifht  mention. 
that  beyond  the  great  object  of  ascertaining 
the  truth,  there  was  another  motive  fur  intro- 
ducing a  bill  of  this  description,  namely,  the 
extreme  difficulty  of  laying  down  8.iti»furtory 
roles,  as  to  what  degree  of  interest  should  be 
held  to  dia({uaUfy,-*a  course  which  must  give 
rise  to  an  infinite  variety  uf  exceptions.  This 
hill  would  prevent  a  great  deal  of  expense,  de-> 
lay,  and  inconvenience  now  very  frequently 
brought  upon  suitors,  in  consequence  of  their 
being  prohibited  from  supporting  their  case  by 
the  testimony  of  interested  witnesses,  while  it 
would  effect  a  great  saving  of  time  in  courts  of 
justice.  Indeed,  he  felt  it  necessary  to  enter 
upon  this  part  of  the  subject  at  large,  in  order 
to  recommend  the  principle  to  their  lordships. 
He  had  the  satisfaction  of  being  able  to  state 
that  the  bill  had  been  suggested  to  him  by  se- 
veral of  his  learned  brethren  who  now  occu- 
pied distinguished  seats  upon  the  beucli,  and 
no  objection  had  been  raised  to  this  portion 
of  it. 

Regarding  the  second  portion  of  this  bill  some 
doubts  were  ente  rtai  ned.  Their  lordfthips  were 
aware  that,  by  the  Law  of  £ngland,  a  person 
convicted  of  certain  crimee  had  his  lips  closed 
as  a  witness  for  the  rest  of  his  days  ;  that,  if 
properly  shown  to  have  been  convicted  of  one 
uf  a  particular  class  of  crimes,  including  some 
felonies  and  perjury,  that  in  that  case,  however 
important  might  be  his  evidence,  and  however 
necessary  to  the  luitor  that  he  should  be  called 
upon  to  disclose  what  he  alone  mi^bt  know, 
yet  he  was  not  permitted  to  be  heard  as  a  wit- 
ness. Now,  aUhough  such  was  the  law,  he 
apprehemled  that  during  the  present  assizes 
there  would  hardly  bt:  a  case  of  importance 
brought  forward,  in  which  it  would  not  be 
found  that  some  witness  would  present  himself 
iu  the  box^  covered  with  crime,  admitting  him- 


self guilty  of  the  syreatest  offences,  and  probably 
betraying  those  very  associates  whom  he  might 
have  tempted  to  commit  the  crime  with  which 
they  were  charged.  In  the  present  state  of  the 
law  the  lives  of  the  accused  parties  might  mainly 
depend  upon  the  evidence  of  such  a  man  as  that. 
It  was,  therefore,  clear,  that  according  to  the 
principK's  of  common  law,  it  was  not  merely 
ihe  commission  of  crime  which  prevented  a 
court  of  justice  from  hearing  what  a  criminal 
bad  to  depose.  The  law  was  very  whimsical  in 
this  respect,  because  if  any  one  of  the  parlies 
accused  had  the  power  to  purchase  a  record 
of  the  conviction  of  the  witness  they  might  all 
escape. 

This  was  a  state  of  things  which  ought  not 
to  be.  There  ought  to  be  a  greater  certainty 
in  the  law.  It  was  not  on  account,  as  he  said, 
of  the  commission  of  the  crime  that  the  wit- 
ness was  disqualified,  but  upon  a  variety  of 
accidents — upon  the  wealth  and  considera- 
tion, or  the  knowledge  of  the  law,  of  the  party 
who  might  happen  to  be  accused.  There  was 
one  particular  crime  which  more  than  the  rest 
appeared  to  disqualify  a  witness— namely,  the 
crime  of  perjury.  It  did  appear  objection- 
able, certainly,  that  a  person  already  con- 
victed of  swearing  falsely  should  still  be  ad- 
mitted to  depose  upon  oath  in  a  Court  of  jus- 
tice. It  had  been  said,  that  the  prohibiting 
WAS  the  punishment  appropriate  to  the  crime, 
and  that  it  was,  as  it  were,  the  testimony 
which  the  law  bore  of  its  abhorrence  of  per-  • 
jary.  But  then  look  to  the  effect  produced 
upon  the  witness  by  accidental  circumstances. 
Unless  the  party  wishing  to  get  rid  of  his  tes- 
timony proved  him  to  have  been  guilty  of  the 
crime'of  perjury  by  presenting  a  record  of  his 
conTiction,  he  was  not  disqualified  as  a  witness ; 
or,  if  pardoned,  as  was  often  the  case,  he 
might  be  heard  again  as  a  witness,  notwith- 
standing a  conviction  of  tliat  sort.  The  ob- 
jection to  this  WMS,  that  the  punishment  did 
not  fall  upon  the  witned;*,  who  would  often 
prefer  not  being  called  upon,  as  he  might  be 
in  the  possession  cf  most  important  facts,  and 
alone  in  possession  of  those  facts  upon  which 
the  elucidation  of  the  truth,  the  condemnation 
of  the  guilty,  or  the  acquittal  of  the  innocent, 
might  depend.  He  was  sure  their  lordships 
would  be  of  opinion  that  it  was  not  fit  that  a 

J  person  in  that  situation  should  he  prevented 
rom  layin?  his  evidence  before  a  jury,  who 
would  consider  it  according  to  its  real  value, 
who  wotild  see  whether  it  was  consistent  with  all 
the  circumstances  of  the  case,  and  whether  it 
was  free  from  all  motives  to  mislead  or  to  de- 
ceive. And  yet  it  was  only  the  proof  of  the 
record  of  conviction  that  disqualified.  Iu  the 
absence  of  that  proof  the  testimony  of  the 
witness  could  be  received. 

He  would  quote  a  case  to  their  lordships 
which  strongly  illustrated  the  propriety  of  re- 
moving objections  of  this  inture  to  the  testU 
mony  of  witnesses.  In  the  course  of  last  term 
a  gentleinnn  called  upon  his  attornev  to  ac- 
count for  large  sums  ot  money  received  by  bin 
during  several  years.  The  attorney  answered 
the  affidavit  in  the  usual  way.  The  client  had 
2  0  2 
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employed  a  particular  person  as  steward  or 
bailiff,  with  whom  the  attorney  had  been  in 
communication,  to  ahom  he  alleged  liaviiig 
paid  variout  sums  of  money,  and  wbo  was, 
therefore  an  important  person  to  shew  the 
nature  of  the  case.  The  client  brought  the 
attorney  criminally  before  the  court  to  answer 
for  this  supposed  malversation,  and  then  pro- 
duced a  record  uf  the  conviction  for  perjury  of 
his  own  steward  or  bailiff,  the  very  man  whom 
he  had  put  in  communication  wjth  his  atior* 
ney,  and  thus  entitled  himself  to  prevent  a 
statement  of  the  truth  from  bein^;  heard. 

He  had  thus  submitted  to  their  lordships  his 
observations  upon  two  of  tlie  objects  of  the 
bill,  namely,  to  admit  the  evidence  uf  persons 
wliose  credit  was  subject  to  doubt,  ariiiing  from 
their  interest  in  the  result  of  the  cause,  and  of 
persons  who  bad  been  held  to  be  disqualified 
by  their  conviction  uf  certain  crimes.  To 
these  objects  he  had  added  two  other  matters 
«7f  hif(h  importHUce,  which  he  thouf(ht  were 
properly  introduced  into  a  bill  for  the  improve- 
ment of  the  law  of  evidence.  A  certain  deno- 
mination of  Baptists  had  ur^ed,  in  a  petition  to 
the  house,  their  admission  to  the  privilege  en- 
joyed by  Quakers  and  Moravians,  of  makin;; 
an  affirmatwn  in  stead  of  an  oath.  All  baptists 
did  not  participate  in  the  same  scruple.** ;  but 
there  was  one  class  that  did  entertain  scruples 
to  taking  an  oath,  and  who  thouj^ht themselves 
entitled  to  the  privilege  in  this  respect  which 
other  sects  were  allowed.  Another  oiiject  was 
to  remove  a  distinction  in  criminal  cases,  in 
which  it  was  customary  to  set  forth  the  pro- 
ceedinfTs  before  the  f^rand  jury  and  the  petty 
jury.  Formerly  all  jurors  were  sworn,  and  it 
was  then  said,  "  the  jurors  upon  their  oaths  ;" 
hut  now  some  were  sworn  and  others  affirmed, 
and  in  drawing  up  the  reiord  this  distinction 
led  to  a  vast  number  of  unnecessary  words, 
and  also  to  doubts,  if  the  record  were  not  cor- 
rectly  drawn  up.  He  proposed  that  one  form 
ahould  be  used. 

The  LqtH  Chancellor  did  not  rise  to  oppose 
the  second  reading  of  the  bill ;  on  the  contrary, 
he  was  very  much  disposed  to  support  it.  As 
far  as  he  had  had  an  opportunity  of  ascertdin- 
lug  the  opinions  in  Westminster- hall,  those 
opinions  coincided,  to  a  considerable  extent, 
with  the  view  which  his  noble  and  learned  friend 
had  taken  of  this  subject.  It  appeared  to  him 
(the  Lord  Chancellor)  proper  that  the  bill  should 
be  resd'a  second  time,  and  that  it  should  go 
into  committee ;  at  the  same  time,  he  sugges- 
ted to  his  noble  and  learned  friend,  that  in  a 
measure  of  this  kind,  the  responsibility  uf  which 
must  rest,  in  a  great  degree,  upon  the  govern- 
ment, ample  time  shoiUd  be  allowed  for  con- 
sideration, and  that  the  bill  ought  not  to  go 
into  committee  till  after  the  circuit,  when  their 
lordships  would  have  all  the  advice  and  sug- 
gestions of  Westminster*  hall  upon  this  grave 
sulnect. 

He  had  always  thought  that,  since  the  time 
of  Lord  JVJansfield,  when  objections  had  heeu 
confined  rather  to  the  credit  than  to  the  con- 
petency  of  witnessep,  evidence  should  not  be 
abut  out,  but  that  witnesses  should  be  admitted 


to  give  evidence,  and  that  courts  should  deride 
upon  their  credit  in  coiiiiilerin]?  the  wholt*  case. 
It  was  impossible  to  consider  the  present  state 
of  the  law  without  seeing  the  absurdity  of  this 
part  of  it.  A  person  coiivtcted  of  perjury  «va9 
not  competent  to  give  evidence  ;-^wby  ?  Be- 
cause the  disqualification  was  part  of  bis  pun- 
ishment for  a  crime  he  bad  coniinitted ;  where- 
as the  punishment  fell,  not  on  the  party  wh«> 
roinmitted  the  crime,  but  on  the  individual 
who  stood  in  need  of  bis  evidence.  Mark  the 
inconsistency,  tou :  a  person  %vbo  stole  property 
to  an  amount  which  fell  within  the  offence  of 
petty  larceny  might  g\\e  evidence ;  but  if  it  was 
i^rand  larceny,  he  was  not  competent  to  give 
evidence :  so  that  it  depended  upon  whether  he 
stole  \2(i.  or  14</.  A  party  guilty  of  man- 
slaughter, by  running  over  a  child, for  example, 
by  an  act  of  negligence,  was  not  compet«>nt  to 
be  heard  as  a  witness  ;  but  did  such  offence 
impair  his  credit,  or  impeach  his  testimony  ? 
If  a  criminal  had  gone  through  his  punishmeuf, 
then  he  became  a  competent  witneas;  but 
could  his  testimony  be  more  safely  relied  upon 
than  before  ?  In  Lord  Warwick's  case,  it  was 
held  that  a  person  convicted,  bat  not  burnt  in  the 
hand,  could  give  evidence  ;  whereas,  if  be  had 
been  burnt  in  the  hand,  he  ivould  hare  been 
incompetent.  An  accomplice  in  a  crime  was 
allowed  to  give  evidence ;  and  what  did  the 
judge  say  in  such  a  case  ?  He  told  the  jury, 
'*  you  cannot  safely  rely  upon  the  testimony 
of  such  a  witness  unless  he  is  supported  on 
some  material  facts."  Therefore,  some  wit- 
nesses were  allowed  to  be  heard  ivho  admitted 
they  were  guilty  of  crimes ;  and  why  could 
not  the  principle  be  mof  e  extensively  applied  ? 
Then  with  respect  to  interest :  his  noble  and 
learned  friend  was  correct  in  stating  that  the 
present  state  of  the  law  raised  questions  of  the 
nicest  kind.  If  a  man  had  a  direct  interest  in 
the  result  of  a  cause  of  the  value  of  one  shill- 
ing, he  could  not  be  heard  as  a  witness  -in  it ; 
hut  if  he  had  an  interest  ever  so  large,  pr^Ti- 
ded  it  were  not  absolutely  certain,  though  it 
might  be  almost  certain,  he  %vouM  be  entitled 
to  he  heard.  For  example :  an  old  man  has  a 
son  entitled  to  a  large  estate,  which,  acconling 
to  all  moral  probability,  would,  after  the  old 
man's  death,  be  his ;  siippose  the  father  has  a 
suit  in  a  cdurt  of  law  which  involved  20,<)00/., 
or  100,000/. ;  the  son  is  competent  to  give  eri- 
deuce  in  bis  behalf  ;  yet  if  he  is  directly  inter- 
rested  to  the  value  of  one  shilling,  he  is  exclu- 
ded. How  inconsistent  was  this.  Again  : 
persons  whoce  names  were  endorsed  on  a  pcdicy 
of  insurance,  though  deeply  interested,  could  be 
admitted  as  witnesses  for  another  indorser. 
.Again ;  on  motions,  the  evidence  of  persona 
was  admitted  in  affidavits  which  was  excluded 
in  an  action  before  a  jury.  For  theiie  reasons 
he  was  strongly  inclined  to  support  the  prmci- 
ple  of  his  noble  and  learned  mend's  measure. 
Whether  it  should  extend  to  perjury,  and  whe- 
ther some  modifications  should  not  be  intro- 
duced into  the  bill,  it  was  not  necessary  now  to 
consider.  When  Westminster-hall  retBrned  to 
its  scat,  their  lonlahips  could  conealt  the  jad|res 
upon  those  points.    He  had  had  some  conver* 
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ftation  wlih  some  of  the  learned  judf^es,  who 

concurred  in  the  principle  of  the  measure. 

Lord  Brougham  said  his  noble  and  learned 
friend  had  not  overstated  his  case — lie  had 
rather  understated  it,  upon  the  subject  of  the 
present  law  excludin^f  evidence  on  the  ground 
of  interest.  The  case  of  the  heir-apparent 
might  be  made  still  stronger.  The  party  in 
possession  of  the  estate  might  be  not  only  old, 
but  bedridden,  and  lunatic;  he  roigiit  have 
already  made  hb  will,  or  if  not,  he  might  have 
no  other  child  :  and  yet  this  son  might  be  ad- 
mitted as  a  witness  in  a  suit,  to  swear  40,000/. 
or  60,000/.  into  his  pocket  in  a  few  weeks,  or 
even  days ;  whereas,  if  he  were  directly  inte- 
rested to  the  amount  cf  one  shilling,  or  the 
remainder  vested  in  him,  he  would  not  be  com- 
petent. It  gave  him  grave  satisfaction  to  see 
such  a  bill  brought  iu  with  a  prospect  of  its 
being  carried  and  becoming  the  law  of  the 
land.  Fourteen  years  since  he  had  proposed 
in  tbe  other  bouse  the  greater  part  of  the  inten- 
ded changes,  and  had  supported  them  by  tbe 
same  arguments  be  had  heard  that  night,  and 
he  was  tberebv  encouraged  to  hope  that  other 
changes  would  be  introduced  and  become  the 
law  of  tbe  land.  He  should  only  allude  to  one. 
His  noble  and  learned  friend  on  the  woolnck 
bad  referred  to  the  fact,  that  parties  themselves 
were  heard  in  aiiidavits.  He  (Lord  Brougham) 
hoped  that  parties  themselves  wight  be  heard 
iu  causes. 

ijcird  fFjfnfurd  concurred  with  most  of  what 
had  fallen  from  his  noble  and  learned  friends. 
Jt  bad  long  been  bid  wish  that  alterations 
should  l>e  made  in  the  law  of  evidence.  He 
ivonld  carry  the  alteration  still  furtber,  and 
strike  out  the  proviso  in  the  first  clause  which 
excluded  the  plaintiff  and  defendant  from  being 
examined.  Why  should  they  not  be  allowed 
to  give  evidence  in  an  action  when  they  were 
heard  in  affidavits?  His  noble  and  learned 
friend  had  referred  to  the  case  of  an  old  heir- 
apparent  (Lord  Browgham, — "  No,  an  heir- 
apparent  to  an  old  man.")  and  he  had  justly  re- 
marked that  it  was  not  consistent  with  com- 
mon sense  that  he  should  give  evidence,  whiht 
a  remainder-man  is  excluded.  With  regard  to 
tbe  relief  to  baptis'ts,  he  had  thought  that  there 
were  no  congregations  of  baptists,  that  objected 
to  take  an  oath,  and  he  thought  it  would  re- 
quire serious  consideration,  for  (heir  lordships 
could  not  be  ignorant  of  what  passed  every 
(lay  in  our  courts  of  justice,  where  persons  got 
up  and  said  they  had  a  religious  objection  to 
taking  an  oath,  who  in  some  cases,  appeared 
lo  be  the  receivers  of  stolen  goods,  and  whose 
real  objection  was  to  aid  iu  the  convicting  of 
their  old  friends. 

Lord  Campbell  entirely  concurred  in  the 
measure,  and  thought  (in  opposition  to  the 
opinion  of  his  noble  and  learned  friend  who 
had  last  spoken)  that  it  would  be  inexpedient 
to  allow  parties  to  irive  evidence  in  their  own 
cause.  He  thought  that  great  evils,  (and  he 
spoke  from  experience)  would  arise  from  such 
a  chanue,  for  when  a  parry  spoke  in  his  own 
behalf,  his  feelings  and  passions  carried  him 
i|n  till  he  forgot  >vliat  was  true.  What  would 
be  the  consequence  if  a  man  were  allowed  to 


bring  an  action  against  a  Inij  and  t*  be  a  vni^ 
ness  in  his  own  cause,  and  she  were  to  be  a 
witness  against  him,  and  the  jury  were  to 
decide  which  they  were  to  believe  ?  It  seemed 
to  him  that  a  change  should  not  be  introduced 
without  great  deliberation,  which  would  make 
a  man  a  witness  for  himself,  though  he  migh( 
be  examined  against  himself;  and  now  a  bill 
of  discovery  might  be  filed,  to  which  a  parif 
is  bound  to  answer.  But  to  remove  the  bar 
as  far  as  interest  vna  ccneerned  would  be  a 
great  improvement  in  the  judicial  system  of 
the  country,  and  prevent  justice  being  fre- 
quently dejfeated  by  frivolous  and  vexatious 
objections.  Under  the  present  system,  wit« 
nesses  were  disqualified  by  tbe  most  trifling 
interest.  In  his  experience  he  had  knoivn  cases 
of  verdicts,  satisfactory  to  judges,  which  haA 
been  set  aside  because  some  witnesses  had  been 
admitted  or  rejected  by  tbe  judge  improperly 
on  tbe  ground  of  interest.  The  true  principle  of 
disqualification  was  not  interest,  but  bias.  With 
respect  to  the  clause  relating  to  the  baptists^ 
he  lamented  that  his  noble  and  learned  friend 
had  not  gone  further,  and  declared  that  all 
persons  who  had  religious  scruples  to  taking 
an  oath  might  make  an  affirmation.  He  was 
astonished  at  the  remark  of  his  noble  and 
learned  friend  (Lord  Wynford),  that  receivers 
of  stolen  goods  scrupled  to  take  an  oath,  lesl 
ihey  might  convict  a  thief,  since  the  bill  would 
obviate  that  ver^  evil  by  enabling  the  party  to 
give  evidence  without  being  sworn.  Upon  the 
whole,  the  bill,  in  his  opinion,  was  founded 
upon  the  best  principles.  He  thought  it  re^- 
quired  great  attention,  and  considerable  modi* 
fication  in  the  committee. 

Lord  Demnan-  expressed  his  satishction  at 
the  manner  in  which  the  bill  had  been  received. 
It  was  his  anxious  wish  that  it  should  oadei^o 
the  fullest  consideration,  and  he  was  ready  to 
place  it  in  other  bands,  if  it  was  likely  thereby 
to  be  carried  forward  more  effectually.  He 
was  not  prepared  to  go  the  length*  of  saying, 
that  parties  in  the  cause  ought  to  be  admitted 
as  witnesses  openly  in  Court,  though  perhaps 
their  evidence  might  be  had  by  administering 
interrogatories  to  them,  under  proper  care, 
by  which  a  great  deal  of  truth  might  be  ob- 
tained. Witli  resfTect  to  the  clause  relating  ta 
a  particular  sect,  if  it  was  the  general  opinion 
of  their  lordships  that  it  should  not  form  a 
part  of  the  present  bill,  he  was  prepared  ta 
make  it  a  separate  measure. 

The  Lord  Chatwellor  observed,  that  it  would 
not  be  wine  policy  to  expose  the  bill  to  objec- 
tions from  various  quarters. 

The  bill  waa  then  read  a  second  time,  and 
ordered  to  be  committed  the  first  Thursday 
after  the  recess. 


LAW  OF  ATTORNEYS. 

LIABILITY  FOB  WANT  OF  SKILL  AKD  DILI- 
GENCX. 

In  undertaking  a  client's  luisiness,  an  attorney 
or  agent,  in  England  or  Scotland,  undertakes 
on  his  own  part  for  the  existence  and  the  due 
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tmployment  of  skill  and  diligence ;  and  where 

tn  injury  is  sustained  hy  the  client  in  con5e- 
qucnce  of  ilie  absence  of  either,  the  attorney 
18  responsible  for  such  injury. 

.  In  a  case  in  the  Court  of  Session  in  Scot- 
land, it  appeared^  that  the  masters  of  certain 
apprentices  hnd  employed  an  attorney  to  take 
proceedings  against  such  apprentices  for  mis* 
conduct,  and  the  attorney  proceeded  on  the 
section  of  ihe  statute  which  related  to  sermnti, 
and  not  to  appreaiices,  and  the  Court  held  that 
this  was  an  instance  of  such  want  of  skill  or 
diligence,  as  to  render  the  attorney  liable  to 
repay  to  his  clients,  the  damages  and  costs 
occasioned  by  his  error.  It  appeared  also, 
fjiat  in  the  first  int-tance,  the  magistrates  pro- 
ceeded to  convict  on  the  wrong  section ;  but 
tblsy  it  was  held,  furnisbed  no  excuse  to  the 
attorney  for  founding  his  proceedings  upon  it. 
On  an  appeal  to  the  House  of  Lords  against 
(his  decision. 

The  Lord  Chancellor,  after  stating  the  na- 
ture of  the  case,  said : — ^The  parties  agreed 
upon  a  special  case,  aud  on  the  facts,  there- 
fore, there  is  no  question.    The  employment 
of  the  appellants  by  the  respondents  is  assumed 
in  the  special  case,  and  it  is  also  assumed  that 
their  instructions  were  generally  to  prepare 
petitions  to  the  justices  of  the  peace  against 
iJie    two    apprentices    Houston  and  Orook- 
ahaoks ;   at  least  no  special  instructions  are 
stated.    These  two  apprentices,  and  a  third 
named  Hunter,  who  was  likewise  convicted, 
appealed  against  the  convictions,  and  the  ap- 
pellants acted  for  the  respondents  in  main- 
taining the  legality  of  the  convictions.    The 
conviction  in  the  case  of  Hunter^  being  the 
first  investigated,  was  quashed,  ami  he  was 
consequently  liberated.     No  further  opposi- 
tion was  offered  to  the  proceedings  instituted 
by  HouMlon  and  Crookihank$,  and  they  were 
also  set  at  liberty.    The  apprentices  having 
subsequently  brought  their  actions  for  false 
imprisonment,  the  respondents  (with  the  ge- 
neral concurrence  of  the  appellants)  settled 
those  actions  by  paying  25L  to  each,  besides 
their  costs.    This  agreement  was  not  to  pre- 
judice the  present  action,  but  was  l>y  consent 
to  be  considered  as  if  damages  to  the  same 
amount  had  been  awarded  by  the  verdict  of  a 
jury.     No  objection  was  taken  to  the  form  of 
the  proceedings  in.  Houston's  case,  when  that 
case  was  before  the  justices,  but  there  was  in 
Crookshanks';   and   the  objection  was  over- 
ruled.   Although  these  proceedings  cannot  be 
held  to  be  absolutely  conclusive  as  to  the  ille- 
gality of  the  iutprisonnirnt,  yet  I  think  it  is 
diflicult,  in  the  tace  of  these  admissions,  for 
the  appellant  to  contend  that  the  convictions 
were  legal,  and  con^equently,  thitt  the  adjudi- 
cation of  their  Dlegality,  and  the  order  fi<r  the 
dischuri^e  of  the  apjirtntices,  were  not  well 
found  til.    Tliey  admit   that  it  was  by  their 
own  consent,  and  with  the  advice  of  their 
pgent,  that  no  opposition  was  made  to  the 
ac' judication,  and   the   consequent  order  for 
their  discharge.    There  is,  I  think,  no  doubt 


of  the  illegality  of  tbc  proceedings  against  the 
apprentiies. 

The  ({uestion,  therefore,  is  reduced  to  this — 
ipai  there  *uch  n  degree  of  negligence  or  ignt^ 
ranee  on  ihe  part  of  Ihe  ttppellanti,  in  eondnct^ 
ing  the  cnge  ngaintt  the  apprentices,  os  f»  *nb^ 
ject  them  to  the  ImhilU^  of  indemnifping  their 
emploffcrt  against  the  injury  tthich  has  arisen 
from  it  ?    Their  ini«truotions  were  general,  t«» 
prepare  petitions  to  the  justices  of  the  peace, 
against  the  apprentices,  for  having  de^ertecl 
their  work,  and  for  otherwise  misconducting 
themselves.    It  is,  I  think,  quite  needless  to 
inquire  what  cunriie  the  appellants,  acting  on 
the*e  instruction?,  ought  to  have  adopted  if 
any  serious  ditlitulty  existed  as  to  the  construc- 
tion of  the  act  4  Geo.  4,  c.  34,  because  the 
most  recent  statute  was  naturally  the  authority 
to  resort  to  it.    It  has  been,  however,  well 
observed,    that    had    the    construction    been 
thought  doubtful,  all  danger  of  error  mtghl 
have  been  avoided  by  referring  to  the  statute 
generally,  without  specifying  the   partleular 
section.'  But  I  cannot  discover  any  ambiguity 
or  doulit  as  to  the  construction  of  the  act ;  it 
recites  the  20th  Geo.  2,  c.  19 ;  the  6  Geo.  3, 
c.  25 ;  and  the  4th  Geo.  4,  c.  29.    In  the  first 
of  rtiese  statutes,  the  distinction  between  ser- 
vants and    apprentices,    is    very    inteHicibly 
marked.    The  title  of  the  6  Geo.  3,  c.  25,  is 
"  An  Act  for  better  regulating  Apprentices 
and  Persons  working  under  Coulract."    And 
the  6  Geo.  3,  c.  26.  extends  the  provikion  of 
the  two  former   acts    to    appreuiices  upon 
whose  binding  out  no  larger  sum  than  25/. 
had  been  or  thould  be  paid.    The  4  Geo.  4, 
c.  34,  reciting  this  act,  in  which  this  diaiinc- 
tion  is  so  plainly  marVed,  maintains  through- 
out the  same  distinction,  ni  the  clearest  pos- 
sible terms.    Tlie  first  section  provides  for 
complnints  by  a  master  or  mistress  against  any 
apprentice  within  the  meaning  of  the  i>aid  re- 
cited act.    The  second  section  also  relates  to 
appr*  ntices,  giving  to  them  a  summary  re- 
medy for  their  WHges  not  exceeding  10/.    The 
third  section  takes  up  the  case  of  tervanta 
working  under  contract,  and  describes  them  in 
this  way :  *'  That  if  any  servant  in  hastmndry, 
or  any  artificer,  caMco  printer,"  and  it  enu- 
merates a  great  variety  of  other  trades,  "  «»r 
other  person,  shall  contract  with  any  person 
or  persons  whomsoever,  to  serve  him,  her,  or 
them,  for  any  time  or  limes  whatsoever,  or 
in  any  other  manner,'*  and  then  it  gives  sum- 
mary jurisdiction  to  the  magistrates,  to  punish 
such  servants  breaking  such  contra«:t,  or  bein^; 
guilty  of  any  misconduct  in  the  execntion 
thereof    The  fourth  section  providing  a  re- 
medy for  wages  unpaid  when  the  party  to  pay 
is  absent,  applies  to  both  classes ;  and,  there- 
fore,  in  describing  the  parties  to  be  paid,  it 
repeats  the  description  in  the  third  section, 
but  adds  to  it,  "and  apprentices;"  and    in 
describing  the  parties  liable  to  pay,  it  desc*ribe< 
them  as  **  masters  and  mistresses,  or  ennploy- 
ers,"  the  first  evidently  applying  to  tlie  mas- 
ters of   apprentices,  and  the  lattar  to  tbe 
employer  of  servants. 
The  appellants^  however,  receiving  iastruo- 
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ttotis  to  proceed  a|rBin6t  two  apprent'K'es, 
wlitiily  neglected  the  first  section,  ana  founded 
the  petition  exclusively  upon  liie  third  eeciion, 
which  they  set  out  in  tlie  petition ;  and  then 
stating  the  indentures  of  apprenticeship,  and 
that  the  apprentice  had  absented  himself,  and 
had  ne^lectetl  his  service  and  duty,  as  an  ap- 
prentice and  servant  as  aforesaid,  they  con- 
cluded hy  averriiijr  liiat  he  had  contravened 
the  statute  before  recited.  They,  therefore, 
relied  on  the  third  arction,  xvhich  does  not 
relate  to  apprentices  at  all.  From  this  error, 
in  founding  the  peliiion  upon  the  third  section 
•  instead  of  the  first,  the  whole  evil  has  arisen ; 
and  as  I  have  before  observed,  the  appeildnts 
cannot  now  dispute  that  such  evil  has  been  the 
necessary  lethal  con. sequence  of  such  error, 
and  that  the  respondents  have  been  thereby 
<^xpoaed  to  the  damages  and  expences  which 
they  have  paid  to  the  apprentices. 

LooklDi^,  therefore,  to  the  case  a^rainst  the 
apprentices,  which  the  respondents  were  in- 
.  atructed  to  conduct,  and  hy  the  act  imder 
which  they  proceeded,  it  does  appear  to  me  to 
he  a  case  of  very  ^reat  negli;fen«'e ;  which 
term  I  deem  more  applicable  than  ignorance, 
the  appellants'  case  bein/?,  tiiat  they  were  led 
into  the  error  by  fullowiqif  (he  example  of 
another  professional  a^ent  of  the  respondents^ 
who  had  adopted  the  same  course,  and  tlierel>y 
involved  his  employers  in  the  sjme  difficulty, 
and  exposed  himself  to  the  same  responsibility. 
-  It  was  the  duty  of  the  appellants  to  look  with 
their  own  eyes,  and  jiidi(e  with  their  own 
understandings;  and  if,  instead  of  doin^  so, 
they  have  blindly  followed  the  erroneous  course 
taken  by  another  u^ent,  they  cannot  complain 
of  heinijr  made  responeihle  hir  the  consequences 
of  the  error  into  which  this  false  guide  led 
them.  Their  employers  had  a  npht  to  their 
dilif^ence,  Uicir  knowicfl^e,  and  their  skill; 
and  whether  they  had  not  sn  much  of  these 
qualities  as  tUey  were  bound  to  have,  or,  h^v- 
in/f  them,  neglected  to  employ  them,  the  law 
properly  makes  them  Uahle  for  the  loss  which 
lias  accrued  to  their  employers. 

Another  ground  of  defence  is,  that  the  point 
bavinsf  been  raised  in  the  ca^e  of  Cronksbiink. 
the  justice  who  heard  the  point  argued,  was  of 
opinion  thdt  the  third  section  was  the  one 
appliiable  to  the  case.  This  circumstance,  if 
Xhere  had  Uttn  any  real  dotibt  upon  the  con- 
struction of  the  act,  might  possibly  have  in- 
duced the  Court  to  consider  whether  there 
was  sufficient  opening  for  the  adopted  con- 
struction to  operate  as  an  excuse  for  the  ap- 
pellants ;  but  the  case  appears  to  me  to  bif  too 
c'ear  for  any  such  construction.  Besides,  as 
\tw%  observed  by  some  of  the  Judges  below,  the 
•  aose  of  action  by  the  apprentices  had  already 
.arisen,  as  they  had  been  apprehended,  and  were 
then  in  custody.  I  cannot,  however,  but  ex- 
press my  surprise  at  the  opinion  imputed  to 
the  sheriff-substitute,  that  the  10  Geo.  4,c;52. 
has  the  etfect  of  making  all  the  provisions  of 
the  act  referred  to  applicable  to  apprentices ; 
whereas  the  obvious  intention  and  construc- 
tion of  the  act  is  only  to  extend  the  provisions 
of  the  4  Geo.  4,  c.  34,  to  persons  engaged  in 
certain  other  descriptions  of  husintss,  as  if 


such  other  descriptions  of  bus;ne?8  had  been 
particularly  mentiou'd  in  it,  leavin;;  the  dis- 
tinction  untouch*  d,  between  such  of  those 
provisions  as  related  to  apprentices,  and  such 
as  related  to  servuuts  ;  and,  t  edtif*ndo  fingula 
singulis^  applying  the  sepiirate  provisions,  as 
to  apprentices  and  as  to  servants,  to  appren- 
tices und  servants  in  the  additional  description 
of  trades. 

Pro(es8ionfil  men,  ])osse8sed  of  a  reasonable 
portion  of  inforfpatioti  and  skill,  according  to 
the  duties  they  undertake  to  perform,  and 
exercising  wliat  they  so  possess  vAX\\  reason- 
able care  and  diiii*ence  in  the  offiirs  of  tiieir 
employers,  certaiidy  ought  not  to  be  held  lia- 
ble for  errors  in  judgment,  whether  in  matters 
of  law  or  discretion.  Every  case,  therefore, 
ought  to  depend  (i|)on  its  ovo  peculiar  circum- 
stances; and  when  an  injury  has  been  sus- 
tained which  could  not  have  arisen  except 
f  o?n  the  want  of  such  reasonable  skill  and 
diligence,  or  the  absence  of  the  employment 
of  either  on  the  part  of  the  attorney,  the  law 
holda  him  li.jble.  In  undertaking  the  clients' 
business,  he  undertakes  for  the  exiatcucc,  and 
for  the  dtie  eipployment  of  the<e  qtialities, 
and  receives  the  price  of  them.  Such  is  the 
principle  of  the  law  of  England,  and  that  of 
Scotland  does  not  vary  from  ii.  J  think  this 
case  clearly  within  the  principle.  1  mui^t  ob- 
serve, that  it  is  one  in  wliich  your  Lordships 
would  not  be  di.^posed  to  disturb  the  judgment 
of  the  Court  below,  without  a  clear  case  of 
miscarriage  in  that  Court. 

Thtre  is  no  principle  of  law  in  dispute  here. 
The  only  question  is,  as  to  its  application  to 
the  facts  of  the  case ;  that  is  to  say,  the  amount 
of  information  »nd  skill  and  care  to  be  ex- 
pected from  a  p  irticular  class  of  professional 
men  in  Scotland — a  subject  upon  which  the 
Judgea  of  the  Court  ot  Session  have  much 
better  n^entis  of  information  than  yuur  Lord- 
ships cnn  possibly  possess.  If  there  was  any 
doubt  upon  this  point  in  the  present  case, 
your  Lordships  would,  of  course,  be  disposed 
to  give  a  great  n  eight  to  the  opinion  of  the 
Jwilfr^Q^  of  the  Court  of  Session  ;  !)Ut  thnt  is 
not  the  ground  upon  which  the  advice  I  shall 
give  your  Lordships  is  founded,  being  of  opi- 
nion that  there  was  clearly  a  want  of  that  rea- 
sonable degree — if  not  of  information  and 
skill-^at  least  of  care  and  diligence,  which  is 
required  to  save  professional  men  from  the 
liability  to  indemnify  their  employers  again^t 
the  consequences  of  .my  error  they  may  com- 
mit. It  is  much  to  tie  regretted  that  the  ap- 
pellants did  not  see  their  liability,  and  dis- 
charge the  obligation  which  they  had  fuirly 
incurred,  when  that  m?ght  have  been  done  at 
the  trifling  expence  of  ihe  two  sums  of  25/., 
which  the  apprentices  have  received.  Heavy 
expences  have  been  incurred  in  the  Court 
below,  which  have  been  necessarily  added  to 
t!ie  ehar;(e  upon  the  appellants,  and'  to  which 
1  am  now  compelled  to  advise  your  Lordthipa 
to  add  the  costs  of  this  appeal.  I  therefore 
move  your  Lordships  thai  the  interlocutors 
appealed  from  be  affirmed  with  costs.  Hart 
and  Hodi^e,  appellants;  Frame,  Son,  A-  Co,, 
4  Clark  &  Fin.  193. 
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THE  GRANDEUR  OF  THE  LAW: 


Sir, 


To  the  Editor  of  the  Legal  Oixrver, 


I  HAVE  recently  amused  8  few  leisure  hours  in  extracting  from  the  list  of  the  pr&» 
sent  House  of  Lords  the  names  of  those  noblemen  whose  ancestors  have  occupied  the 
JUDICIAL  SEAT,  and  in  adding  some  short  notices  relative  to  the  eminent  individuals 
with  whom  or  in  whose  families  their  titles  have  originated. 

Your  exertions  (and  I  have  watched  them  from  the  commencement)  having  been  alwaj» 
devoted  to  the  advancement  of  the  legal  profession,  to  the  promotion  of  its  interests,  and 
particularly  to  the  encouragement  of  its  juvenile  aspirants,  I  am  led  to  think  that  you  will 
Tiot  consider  that  an  uninteresting  inquiry  which  tends  to  excite  the  industrious  scholar 
to  a  prosecution  of  his  labours,  by  exalting  the  study  in  which  he  is  engaged,  and  by 
exhibiting  to  his  view,  as  a  possible  reward  for  his  perseverance,  an  object  of  le^timate 
ambition. 

To  those  also  of  your  readers  who  are  of  a  more  sedate  age,  and  whose  aspirations  are 
limited  within  more  moderate  bounds,  I  am  inclined  to  believe  that  the  investigation 
may  not  be  without  interest :  and  that  it  will  be  looked  upon  as  an  historical  and  poK- 
tical  curiosity,  that  so  large  a  proportion  of  the  nobility  of  this  country  should  have  owed 
tlieir  peerages,  directly  or  indirectly,  to  the  profession  of  the  law. 

If  then  you  think.  Sir,  that  my  memoranda  will  be  useful  to  the  one  dass,  or  agree- 
able to  the  other,  you  are  at  liberty  to  insert  them  in  your  pages ;  in  which,  at  all  evenfa, 
they  will  form  an  entertaining  variety,  and  assist  in  enlivening  the  more  solemn  and  im- 
portant discussions  in  which,  especially  at  the  present  time,  your  excellent  work  must  be 
necessarily  employed. 

In  the  year  1684,  Mr.  H.  Philipps  published  a  little  work  upon  tae  same  subject, 
called  "  The  Grandeur  of  the  Law ;"«  a  title  I  have  therefore  adopted  at  the  head  of  this 
letter.  It  professed,  however,  to  be  little  more  than  "  an  exact  collection  of  the  nobility 
and  gentry"  deriving  their  honors  and  estates  from  the  practice  of  the  law ;  and  fur- 
nished no  other  particulars  of  the  legal  ancestor  than  the  office  which  he  held,  and  the 
period  in  which  he  flourished.  The  extent  of  the  information  given  by  the  author  on 
these  points  may  be  judged  of  by  the  fact,  that  his  observations  oo  "  the  nobility  "  axe 
all  contained  in  thirty-one  widely  printed  pages  of  a  small  I2mo  volume. 

Although  my  notices  of  these  illustrious  individuals  are  of  a  somewhat  more  extended 
nature,  I  beg  it  to  be  understood  that  they  by  no  means  aim  at  the  character  of  biogra- 
phy. They  are  confined  to  such  particulars  merely  as  wiD  justify  the  introduction  of  their 
names  into  the  position  in  which  I  have  placed  them,  and  are  rather  intended  to  lead  to, 
than  to  satisfy,  inquiry. 

The  present  pages  have  indeed  been  written  as  a  relaxation  from  the  weightier  labours 
of  a  larger  work,  in  which  I  have  for  many  years  been  engaged,  and  which  is  consider- 
ably advanced.  In  that  I  hope  to  be  able  to  give  some  account  of  every  Judge  who  haa 
sat  upon  the  Bench  from  the  time  of  William  the  Conqueror,  and  to  collect  together 
many  of  those  incidents  connected  with  the  administration  of  the  law,  which,  though 
not  weighty  enough  to  be  solemnly  recorded  in  the  Reports  of  the  time,  are  dispersed  over 


•  In  the  Library  of  the  Law  Institution  Is  a 
work  entitled  "  A  Treatise  enumerating  the 
most  illustrious  Families  of  Enffland  who  have 
been  raised  to  honour  and  wealth  by  the  Pro- 
fession of  the  Law,"  1686.    This  is  merely  a 


L 


re-hgice,  hj  the  same  bookseller,  of  the  same 
book  as  that  mentioned  in  tiie  above  letter, 
with  a  new  title-page,  and  the  addition  at  the 
end  of  a  Catalogue  of  the  Chief  Justices  and 
Chief  Barons. 
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▼arioufl  documentsj  and  are  curious  both  to  tbe  antiquary  and  the  modern  professor,  as 
illustrative  of  the  history  of  past  periods,  and  explanatory  of  modem  customs. 

Many  of  your  readers  and  correspondents  can  no  doubt  assist  me  in  my  researches ;  and 
1  shall  feel  truly  obliged  to  them,  if  they  will  favour  me  with  any  communications,  and  to 
you,  if  you  will  allow  those  communications  to  be  addressed  to  me  ''  to  your  care." 

I  am.  Sir, 

Your  obedient  servant, 

F.  S.  A. 


Duhet. 

1.  Henry  Charles  Howard,  Duke  of 

Norfolk,  Earl  Marshal  and  Hereditary 
Marshal  of  England,  Earl  of  Arundel, 
Surrey  and  Norfolk ;  Baron  Fitz-alan, 
Clan  and  Osivaldestre,  and  Alaltravera. 

The  family  of  the  Premier  English  Duke 
owes  its  aggrandisement  to  the  profrMiun  of 
tbe  law,  and  deduces  its  origin  from  Sir  William 
Howard,  a  Judge  in  the  reigns  of  Edward  I. 
and  Edward  II. 

The  Father  and  Grandfather  of  Sir  WUliam 
Howard,  according  to  the  late  Mr.  Howard  of 
Corby's  Memorials  of  the  family,  were  resident 
in  the  reign  of  Henry  HI.  at  Terrington  and 
Wiggenhall,  near  Lynn,  in  Norfolk.  They 
appear  to  have  been  private  gentlemen  of 
small  estate,  living  at  home,  intermarrying 
with  their  neighbours,  and  witnessing  each 
others'  deeds  of  conveyance  and  contracts. 

^ir  William  Howard  (or  Haward,  as  the 
name  was  sometimes  spelled)  is  first  mentioned 
in  Dagdale's  Chronica  Series,  as  a  Judge  of 
Assize  into  Yorkshire,  Northumberland,  We?t- 
morland,  Cumberland,  Lancashire,  Notting- 
hamshire, and  Derbyshire  in  21  Edward  I. 
(1293.)  In  25  Edward  I.  (129/,)  he  was  ap- 
pointed one  of  the  Judges  of  the  Common 
Bench,  and  so  continued  during  the  remainder 
of  that  king's  reign.  On  the  accession  of  Ed- 
ward II.  (1307)  his  appointment  was  renewed ; 
and  he  continued  to  exercise  his  judicial  func- 
tions until  his  death,  which  occurred  iu  the  next 
year  (2  Edward  II).  He  was  probably  buried 
at  Eabt  Winch  near  Lynn,  in  a  chapel  built  by 
himself  adjoining  the  church  there,  which  is 
now  entirely  ruined. 

Collins,  in  his  Peerage,  calls  him  Chief  Jus- 
tice of  England ;  but  there  does  not  seem  to 
be  any  authority  for  thus  distinguishing  him, 
except  that  he  is  so  described  under  a  portrait 


of  him  in  the  window  of  the  church  at  LonflT 
Melford,  in  Suffolk.  This  window,  however, 
was  not  set  up  there  earlier  than  the  reign  of 
Henry  IV.,  and  therefore,  cannot,  withool 
other  evidence,  be  accepted  as  proof  of  such  a 
fact. 

By  his  reputation  and  success  in  his  pro- 
fession, he  was  enabled  gradually  to  augment 
his  paternal  Estate,  by  purchases  in  East  Winch, 
Wiggenhall  and  other  neighbouring  town- 
ships; so  that  the  family  rose  into  greater 
consequence  and  notice. 

He  married  twice.  His  first  wife  was  the 
daughter  of  Sir  Robert  Uffbrd,  the  ancestor  of 
the  family,  which  afterwards  became  Earls  of 
Suffolk.  By  her  he  bad  no  issue.  His  second 
wife  was  Alice,  the  daughter  of  Sir  Echnmnd 
de  Fhton  or  Phitton,  of  Fitton,in  Wiggenhall, 
St.  Germans,  which  she  afterwards  inherited. 
By  her  he  had  two  Sons  $  from  the  elder  of 
whom.  Sir  John  Howard,  Gentleman  of  the 
Bedchamber,  Sheriff  of  Norfolk  and  Suffolk, 
from  the  l*2th  to  15th  Edward  H.,  Governor  of 
Norwich  Castle,  and  Commissioner  of  Array 
in  Norfolk,  in  regular  descent,  came  John 
Howard,  the  first  Duke  of  Norfolk  of  that 
family,  who  was  advanced  to  that  dignity  in 
1483,  by  Richard  HI. 

See  aUo  the  Earh  of  Suffolk  and  Berksbiir, 
of  Carlisle,  and  of  Effingham. 

2.  William  Spbncbr-Ca vbnoish,  Duke 

of  Devonshire,  Marquess  of  Hartiiigtoo, 

Earl  of  Devonshire,  Baron  Clifford,  and 

Baron  Cavendish  of  Hardwick. 

This  amiable  nobleman  is  descended  from 

Sir  John  de  Cavendish,  Lord  Chief  Justice  of 

the  King's  Bench  in  the  reigns  of  Ed>vard  HI. 

and  Richard  II. 

The  original  name  of  the  family  was  Gcr- 
non,  who  were  persons  of  property  and  note 
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ID  tlic  Counties  of  Norfolk  and  Essex. •»  Th« 
name  of  Cavendish  was  taken  in  consequence 
of  tlie  acquiolcion  of  tbo  Lordship  of  Cavendish- 
OverhaII,in  Sutfolic.  But  whether  this  manor 
was  ubtatued  by  the  marriage  of  the  Chief 
Justice  with  Alice*  daughter  and  heir  of  John 
de  Odynseles,  or  by  that  of  Roger  de  Gernon 
his  Father^  with  the  heiress  of  John  de  Pottou, 
Lord  of  (.'avendish,  has  been  disputed. 

Dugdale  gives  the  name  of  John  de  Caven- 
dish, as  Chief  Justice  of  the  King's  Bench 
in  39  Edward  IJL  (13ri5.6) :  but  in  45  Edward 
III.  (1371,)  he  ia  mentioned  as  a  Judge  of  the 
Common  Pleas;  and  in  the  next  year  (137:?). 
he  appears  to  be  again  appointed  Chief  Justice 
of  the  Kijig's  Bench,  in  which  capacity  he 
opened  the  Parliament  in  October  1372,  in 
November  1373 — in  February  1376— a»d  in 
October  1378,  2  Richard  11.,  his  Patent  having 
been  renewed  on  the  accession  of  that  king 
with  a  grant  of  100  marks  per  annum.  It  may 
be  doubted,  therefore,  whether  there  is  not 


^  There  are  two  Justices  Itinerant  in  the 
reigns  of  Henry  II.  and  Henry  III.,  called 
Adam  de  Qeroemueand  Ralph  Gernum,  which 
1  have  reason  to  believe  are  the  same  nnme ; 
but  whether  of  this  family  I  am  uncertain. 


some  error  as  to  bis  having  filled  the  superier 
office  in  39  Edward  III.  (1:^65.) 

In  4  Richard  II.  be  was  elected  Chancdlor 
of  the  University  of  Cambridge.  Soon  after 
the  lAsurrection  of  \V*at  Tyler,  who  was  killed 
in  Smithfield  by  the  hand  of  John  Cavendish 
the  Judge's  son,  the  people  rose  in  various 
parts  of  the  kingdom,  and  tl»e  Norfolk  and 
Suffolk  men,  under  the  conduct  of  Jack  Straw^ 
committed  excessive  devastations.  They  pro- 
ceeded in  a  body  of  nearly  50,000  persons  to 
t!ie  Judge's  mansion  at  ('avendish,  which  they 
plundered  and  burnt.  They  drugged  the  vene- 
rable Judge  into  the  Market  place  at  Bury 
St.  Edmund:?,  and  there  beheaded  him  (1382,) 
and  fixed  his  head  on  the  pillory. 

By  Ilia  wife  Alice,  he  had  a  daughter  and 
two  sons  ;  from  one  of  whom,  John,  (who 
killed  Wat  Tyler)  lineally  descended  ^r  Wil- 
liam  Cavendish,  who  was  Gentleman  Usher 
to  Cardinal  Wulsey.  His  son  William  wa« 
enobled,  being  by  James  I.  created,  first.  Baron 
Cavendish,  and  afterwardis  Earl  of  Devonshire. 
The  Dukedom  was  added  by  William  and 
AJary,  in  1694. 

A  second  Dukedom,  that  of  Cavendish, 
Duke  of  Newcastle,  which  is  now  extinct,  was 
derived  from  the  same  origin. 


SUiMMARY  OF  RECENT  DECISIONS. 


Wk  continue  our  Summary  of  Decisions  with 
Notes,  and  shall,  at  the  end  of  next  month, 
give  a  list  of  all  the  Cases  reported  or  cited  in 
the  present  volume,  in  a  form  that  we  trust 
will  be  found  useful ;  with  a  full  Table  of  Con- 
tents and  General  Index. 

ACTION,  FORM  or* 
The  plaintiff  having  purchased  of  the  de- 
fendant his  right  to  damages  in  a  certain  cause 
pending,  the  agreement  was  ratified  by  a  deed 
of  assi&nmeut;  the  defendant  was  sent  by  the 
plaintiff  to  receive  the  amount  of  the  verdict 
and  cosU,  and  retained  it:  Held,  that  the 
money  was  recoverable  in  an  action  of  assump- 
sit for  money  had  and  received.  Smith  v. 
Jones,  33-1. 

AFFIDAVIT. 

The  Court  of  Q.  B.  will  not  permit  an  affi- 
davit, sworn  before  a  commissioner  of  the 
Court  of  Exchequer,  to  be  used  in  a  matter 
pending  in  the  Q.  B.    Shaw  v.  Perkins,  414. 

See  Huulden  v.  Fasson,  6  Bing.  236, 


AGRKK&IENT  (cnNBTRUCTIOK  OF). 

Where  an  assured  deposited  a  policy  with 
his  creditor,  accompanied  by  a  memorandum 
stating  that  he  "  would  leave  it  in  his  hands  as 
a  collateral  security,  and  that  he  would  awgn 
the  same  at  his  expense,"  and  it  appeared  tliat 
the  policy  expressly  provided  for  the  cft»e  of 
an  assignment:  Held,  that  this  was  an  equita- 
ble assignment  sufficient  to  charge  the  defen- 
dants to  the  extent  of  the  assignees*  iiiterest, 
without  any  formally  executed  deed,  and  was 
within  the  condition  oi  the  policy.  Vook  v. 
Btnck,  331. 

APOTHECARY. 

In  an  action  by  a  chemist  for  medicine  and 
attendances,  the  question  for  the  jury  is  not 
the  character  in  which  the  plaintiff  cbarf«f» 
but  in  which  he  acts  $  it  being  suggested  that 
the  charges  made  are  within  the  Apothecaries* 
Act,  66  G.  3,  e,  194,  s.  14.  Richmond  v.  CoUm^ 
413. 

See  Morgan  v.  f?f«A/oti,  4Dowl.3ll ;  Unt 
v.  Glenney,  4  Nev,  &  P.  358 ;  Sherteooi  v, 
fTny,  6  Ad.  &  £.  383. 

ATTORN  ET. 

WTierever  an  attorney  is  professionally  con- 
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suited  by  a  client  id  respect  of  -any  basioees. 
all  the  couiuunicatioDB  ibat  puas  between 
tbein  relating  tu  tbat  business  are  privileged  ; 
and  it  is  not  material  whetber  tbese  coutinuni- 
cationa  had  reference  to  a  cause  or  not.  Her^ 
ring  V.  Cleobury,  362. 

See  Cromache  v.  Heaihcote,  2  Bro.  &  B.  4  ; 
^Mer  V.  fyUdman,  6  Mad.  47;  ff'iUiami  v. 
Mudie,  1  Car.  &  P.  168 ;  fForditrorth  v.  hen^ 
thaw,  2  Bro.  &  B.  5 ;  Shnllard  v.  HarrU^  5  (;*ir. 
&  P.  592;  Greenough  v.  GniktU.  1  IVl.  &  K. 
98  ;  Duffy.  Smith,  Feake»  140  j  vrndDuBurre 
y.  Ltveiie,  lb.  108. 

ClfARITT, 

A  bequest  to  the  poor  of  a  particular  pari>li, 
is  not  satisfied  by  payment  of  the  money  totiie 
trnstefs  of  a  dispensary  insliiuied  for  ihe  me- 
dical .relief  of  (be  poor  of  tbat  parish  and 
others  ••  adjoiuin^,"  bnl  will  be  directed  to  be 
applied  for  the  benefic  of  the  deservin;^  poor 
of  the  parish  named  by  the  testatrix,  nut  re- 
ctvi\ik%  parochial  assistance.  Atiumey  Ge- 
neral V.  Brandretb,  39/. 

CONSTBUCTION  OP  CHANCERY   ORDKRS. 

1 .  The  copy  of  a  bill  served  on  a  defendant 
under  the  23d  Order  of  August,  need  not  be 
uD  office  copy.    j4Hon,  396. 

2.  It  was  not  meant  by  the  23d  and  24i\k 
Orders  that  the  prayer  that  the  party  served 
may  be  bound,  should  be  inserted  in  any  par- 
ticular part  of  the  bill. 

Sed,  in  future  it  should  be  repeated  in  the 
prayer  of  process,  and  in  the  general  prayer  of 
the  bill.     Gibson  v.  Haines^  411. 

3.  The  affiiiavit  of  service  under  the  24th 
Order,  uiu&t  specify  that  ihe  copy  of  the  bill 
did  not  contain  the  interroL'atory  part,  and  an 
examined  copy  will  be  sufficient,  even  Uiouuh 
the  bill  may  not  have  bc(  n  filed  at  the  time  the 
copy  was  made.     Gibson  v.  Haines,  398. 

DISTRR68. 

y^.,  the  tenant  for  life  of  certain  premises, 
granted  to  B.  an  annuity  for  ^^.'s  life,  cbarred 
on  those  premises,  and  empowered  him  to  dis- 
train for  arrears  of  the  annuity,  *'in  the  same 
tnanticr  ns  the  law  directs  in  cases  of  rent  in 
arrear  :'•  Held  that  B,  n\\%\\X  justify  under  a 
ri|;ht  of  distress  as  for  rent,  and  could  claim 
the  benefit  of  the  statutes  passed  for  the  pro- 
tection of  landlords. 

A  i^rantee  of  a  rent-charfrc  is  a  person  having 
rem  due  to  him  on  a  contract  wiihin  the  terms 
2W.  &M.  sess.  I,  C.5. 

The  grantee  may  distrain  the  goods  of  a 
person  who  is  in  as  tenant  of  the  grantor. 

If  such  tenant  is  in  by  a  title  previous  or 
paramount  to  the  grant,  he  must  plead  it. 
Johnson  y,  Favtkner,364, 

Sec  fFiison  v.  Duckett,  2  M«d.  61 ;  Cooper 
▼.  Poliitrd,  Sir  W.  Jones,  197 ;  Miller'  v.  Greee, 
2  Cr.  &  J.  143;  8  Bing.  92;  Buliard  v.  ffnr- 
rieon,  4  Man.  &  Sel.  392 ;  Saffery  v.  Eigood, 
1  A.  &  E.  191 ;  Ferguson  v.  Mitchell,  2  iJ.  M. 
&  R.  687  ;  Spper  v.  Thelwuil,  lb,  692 ;  tioweil 
V.  Bell,  3  Sulk.  136. 

EJECTMENT. 

1.  The  Court  granted  a  rul'e  nisi  for  judg- 


ment against  the  casual  ejector,  where  it  was 
sworn  that  service  had  been  effeot^d  upon  the 
mother-in-law  of  the  tenant  on  the  promises, 
the  wife  of  the  tenant  having  suice  admitted 
that  the  papers  had  been  handed  to  her.  Doe 
d.  Af organ  v.  Hoe,  414. 

2.  Where  a  tenant  in  possession  intimates 
that  a  service  on  the  son  on  the  premises  has 
come  to  bis  knowledge,  it  is  «ullicient  for  a 
rule  nisi  for  judgment  against  the  casual 
ejector.     D»e  d.  Biickfield  v.  Hoe,  414. 

ESCAPE. 

A  prisoner  arrested  in  Hampshire  was  trans* 
ferred  by  habeas  corpus  to  the  custody  of  the 
marshal  of  the  Queen's  Bench,  and  nftenvards, 
by  a  habeas  corpus  cum  causti,  to  Newgate,  to 
answer  in  the  Central  Criminal  Court  a  charge 
of  perjury.  He  afterwards  procured  bail  on 
this  charge,  and  then  was  taken,  without  any 
legal  authority  to  the  Queen's  Bench  prison, 
where,  after  some  hesitation,  he  was  received. 
He  afterwards  esraped  :  Hebl,  tbat  the  defen^ 
dant  was  not  liable  to  an  artion  of  escape,  as 
the  defendant  had  not  the  man  in  le^al  custody, 
and  consequently  could  have  no  right  to  detain 
him.  The  escape  was  complete  in  law  when 
the  man  was  removed  from  Newgate.  Brown 
V.  Chapman,  Esq.,  412. 

See  Boftthmfin  v.  EarlSurrey,2T.R,6i  and 
Bac.  Ab.  Tit.  Escape. 

ITfDICTSIENT. 

Tn  an  indictment  charging  the  defendant 
with  indecent  exposure  of  hid  person,  with 
intent,  &c.  the  Court  refused  to  compel  the 
prosecutor  to  declare  in  the  first  instance 
what  were  the  acts  intended  to  be  relied  on  as 
constituting  the  substantive  offence,  and  what 
were  merely  to  be  proved  as  evidence  of  in- 
tent. 

Recognizances  on  a  certiorari  should  bind 
the  defendant  to  receive  iudgment  on  the  day 
of  the  trial,  if  it  is  intended  to  move  for  judi;- 
ment  in  that  way.     The  Queen  v.  ,4liert,  332. 

INFANT. 

Where  it  is  sought  to  obtain  security  for 
costs  from  the  next  friend,  in  whose  name  an 
infant  sues,  upon  the  ground  that  he  cannot 
be  found  at  the  address  of  which  he  is  de- 
scribed, the  proper  course  of  proceeding  is  to 
take  out  a  summons  before  a  judge  at  cham- 
bers, for  a  stay  of  proceedings  until  bis  resi« 
dence  is  properly  pointed  out.  Hayes  v.  Carr, 
367. 

And  see  Yarworth  v.  Mitchell,  2  D.  &  R. 
423 ;  fFateon  t.  Eraser,  9  Dowl.  741. 

MANDAMUS. 

An  indietment  having  been  found  at  quarter 
sesbiuns  against  a  defendant  fur  keeping  a 
gaming  bouse,  and  the  chairman  at  sessions 
having  refused  to  grant  process  against  the 
defendant,  on  the  ground  of  the  length  of  time 
which  bad  elapsed  between  the  finding  of  the 
indietment  and  the  application,  the  Court  re- 
fused'to  grant  a  mandamus  to  the  chairman , 
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requirinfir  1"ni  to  issue  sucU  process,    lieg.  t. 
J{uiseil,  4\3. 

AlARniRD  WOMAN. 

If  hiishand  and  wife  be  domiciled  in  Scot- 
Innd,  and  the  wife  be  possessed  of  cboses  in 
action  in  En^cland,  die  husliand's  representa- 
tives will,  on  bis  death,  leaviner  her  surviving, 
become  entitled  to  them,  although  all  the 
transactions  connected  with  them  mav  have 
taken  place  in  England.    Sfnith  v,  Mackte,  331 . 

PLEADING. 

1.  Where  a  fact  is  not  necessarily  within  the 
knowledge  of  a  defendant,  and  he  is  capable  of 
availing  himself  of  it  by  plea,  he  is  not  required 
to  make  a  p4iditive  averment  of  such  fact,  but 
may  state  that  he  is  informed  and  believes  it 
to  be  so.    Kirkman  v.  AnHretrt,  397. 

See  ^ma,  3  Atk.  70;  Drew  v.  Drew^  1  Ves. 
&B.  162. 

2.  Where  pleas  hiive  been  pleaded  under  an 
order  of  a  judge,  no  rule  for  striking  them  out 
can  bef  discussed ;  but  the  plaintiff  must  in  the 
firdt  instance  move  to  set  aside  the  order. 
Colnaghi  v.  fFarne,  39S. 

3.  To  an  action  of  trespass  q,  c./.,  the  de- 
fendant justified  under  one  G,  8,^  whose  title 
was  set  put,  and  whose  servant  he  was.  Re- 
plication, that  an  agreement  had  been  entered 
into  with  the  defendant,  as  agent  of  B.,  by 
which  the  close  was  demised  to  the  plaintiff 
for  a  term  yet  unexpired.  Rejoinder,  that  B. 
had  not  demised  to  the  plaintiff:  Held,  upon 
general  demurrer,  that  the  traverse  was  good. 
ff^ilkins  v.  Boucher,  334. 

Sec  Bfdeli  v.  LUl,  Yelv.  151 ;  Cross  v.  Hunt, 
Carth.  99. 

4.  It  is  not  a  variance  between  the  declara- 
tion and  process,  that  in  the  former  the  plain- 
tiff is  described  "  executor,"  but  not  suing  "  as 
executor,'*  and  in  the  latter  generally,  without 
any  allusion  to  his  representative  capacity. 
Freey.  frhfle,3'i3. 

See  j4non,  1  Dowl.  97. 

5.  In  an  action  on  a  joint  and  several  pro- 
tnissory  note  against  one  defendant,  the  plea 
alleged  that  the  defendant,  had  made  the  note, 
together  with  one  G.  ^.,  and  as  security  fur 
him  to  the  plaintiff  for  the  amount  thereof,  and 
without  cousidtration  :  Held,  upon  demurrer 
to  the  replication,  putting  in  issue  the  fact  of 
consideration,  thiit  the  action  was  well  con- 
ceived in  debt.    Sison  v.  Kidm*tn,  333. 

And  see  Foster  v.  JoUv,  5  Tyr.  244 ;  Clark 
T.  Wilson,  3  Al.  &  W.  208 ;  j4h6oit  v.  tien- 
tirifiis,  1  Man.  &  G.  791 ;  Pridf/y  v.  ffenbr^, 
1  B.  &  C.  675 ;  Evans  v.  Jones,  5  M.  &  W. 
.296. 

6.  In  an  action  on  the  case  for  disturbance  of 
a  pew  claimed  in  right  of  occupation  of  a 
house,  the  defendant  pleaded  j  first.  Not 
Guilty ;  secondly,  that  the  plaintiff  had  not  a 
right  to  the  use  of  the  pew  as  appurtenant  to 
the  house  in  question.  The  defendant  after- 
wards sought  to  add  a  plea,  that  the  plaintiff 
was  not  possessed  of  the  house  in  nuestion, 
but  the  Court  refused  him  leave  to  plead  this 
additional  plea.    Pepper  v.  Barnard,  398. 

See  Murray  v.  Boucher,  9  Dowl.  537. 


rRACTICB  (CQUITT). 

1.  If  a  decree  is  fully  set  forth  by  ^ray  of  rp- 
citMl  in  an  inrolment,  it  is  not  necessary  to  the 
validity  of  the  inrolment  to  state  the  decree 
again. 

The  inrolment  of  a  decree  or  order  pro* 
noiraced  by  the  f^ce  ChanceUer  is  not  irregu- 
lar for  want  of  the  f^ice  Chnnrefhr'r  signature 
to  the  docket ;  it  is  suAicient  if  the  L&rdCkmw^ 
cellar  has  sii^ned  it.  Seeus  as  to  a  decree  •r 
order  of  the  Master  of  the  Rolls,  Dermoi  v. 
Keelep,  4()9. 

And  see  Parker  v.  Downing,  I  M.  &  K. 
634  ;  Smith  v.  C%»  Amh.  645;  3  Bro.  C.  C. 
639  i  Brooke  v.  Champemown,  4  Clark  &  F. 
247. 

2.  SemUe,  Where  a  sole  plaintiff  dies  and 
the  suit  is  not  revived  within  a  reasonable 
time,  the  defendant  may  move  that  the  suit  be 
revived  within  a  given  time  or  dismissed. 
Canham  v.  Fincent,  411. 

And  see  Canham  v.  Fincent,  8  Sim.  277^ 

3.  Six  weeks  having  elapsed  since  obtaining 
an  order  for  the  production  or  ins^pection  of 
documents,  and  before  amendment  of  bill: 
Held,  that  the  plaintiff  had  not  used  reasonafile 
diligence,  and  was  not  entitled  to  indulgence, 
unless  he  could  by  affidavit  explain  his  delay. 
Peurce  v.  Creswick,  363. 

PRACTICB  (COBIMON  LAW). 

1.  Where  it  is  sought  to  set  aside  a  demurrer 
to  a  replication,  on  the  ground  that  it  is  frivo- 
lous, the  rule  must  be  drawn  up  on  readiof^ 
the  replication.     Daniel  v.  f^wis,  414. 

2.  The  Court  will  not,  after  a  special'  verdict 
has  been  argued  and  decided,  permit  the  case 
to  be  reheard  on  any  adtlitional  statement  of 
facts.     Sanders  v.  Fanzeller,  332. 

3.  It  is  not  a  sufficient  service  of  a  mle  to 
compute  on  a  publican,  that  it  has  been  left 
with  "  a  person  in  the  bar."  Monroe  v.  Remder, 
333. 

4.  The  venire  facias  jnratores  may,  since  the 
passing  of  the  3  &  4  W.  4,  c.  67»  s.  2,  be  made 
retiiraable  "  forthwith  "  or  ou  a  day  certain. 
Drake  v.  Gough,  399. 

5.  Notice  of  declaration  was  served  on  tbe 
30th  October,  the  31  st  was  a  Sunday.  It  was 
held  to  be  too  lute  to  move  to  set  the  notice 
aside  on  the  4th  November.  ffillU  v.  Btili, 
366. 

PRODUCTION  OF  DOCUMENTS. 

1 .  Where  a  bill  is  filed  to  redeem  a  mort- 
gage, the  plaintiff  is  not  entitled  to  the  produce 
tion  of  the  title  deeds,  or  mortgage.  5nnr#  «s 
to  the  mortgage,  if  the  object  of  4be  bill  is  tm 
impeach  it.     Thunder  v.  Ferrmll^  363. 

2.  In  a  suit  iut^tituted  for  the  purpose  o£ 
setting  aside  conveyances,  alleged  by  the  ImU 
to  have  been  fraudulently  obtained,  the  Court 
will,  on  the  application  of  the  plaintiff,  ord«r 
their  production  if  admitted  by  the  ansvver  to 
be  in  the  defendant's  possession,  although  tlie 
allegations  of  fraud  ere  denied,  providra.  aof- 
ficient  appears  upon  the  face  of  the  aneiver  to 
make  out  n  case  of  luspicion.  Bauftfrd  lu 
Blacksley,  362. 

See  Tyler  v.  Drayton,  2  S.  &  S.  309, 
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RSFBRBNCB. 

A  cause  I)ein<!^  referred  upon  the  terras  that 
the  co£ts  of  the  cause  should  abide  the  event 
of  the  awaid,  and  the  costs  of  the  reference 
be  in  the  discretion  of  the  arbitrator,  and  an 
award  beiuf^  made  in  favor  of  the  plaintiff,  the 
defendant  being  ordered  to  pay  the  costs  of  the 
reference,  the  plaintiff's  entire cliini  for  costs 
was  taxed  by  the  master,  and  an  uUocatur  m:ule 
on  the  4th  June,  comprising  the  amounts  of 
the  cMts  of  the  cause  and  of  the  reference, 
and  judgment  was  ^ii;ned  for  both  sums  on 
the  same  day ;  the  plaintiff  subsequently  died 
on  the  18tk  November,  and  a  sci,fn.  was  sued 
out  on  the  12th  January,  to  which  the  defen- 
dant pleaded  on  the  19th:  Held,  that  on  the 
24ih  It  was  incompetent  to  (he  defendant  to 
object  to  the  alleged  falsity  of  the  judgment, 
on  the  ground  of  its  including  not  only  the 
costs  of  the  cause,  but  of  the  reference  also. 
Bi^naiiv,  Gafl,4\4. 

And  see  Sloman  v.  Gregory,  1  D.  &  R.  181. 

STAMP. 

The  matter  of  an  agreement  to  let  premises 
for  a  certain  period  at  a  specific  sum  of  10/.. 
cannot  be  considered  as  of  the  value  of  20/., 
and  thercrore  does  not  require  a  stamp.  Mar^ 
hw  V.  Thumpion^  3U9. 

TRUSTEES. 

The  trustees  of  charities  that  were  vested  in 
the  bodies  corporate  in  boroughs  before  the 
act  5  &  6  W.  4,  for  regulating  municipal  cor- 
porations, are  entitled  to  service  of  a  petition 
for  the  appointment  of  new  trustees ;  and 
their  clerk,  where  such  trustees  have  a  clerk, 
is  the  pri»per  person  to  be  served.  Re  Gloster 
Ckttriiiei,  330. 

VENDOR  AND  PDRCHA8ER. 

Where  a  decree  is  taken  by  consent  for  the 
sale  of  an  estate,  and  it  aftern'ards  appears  that 
two  married  women,  who  were  parties  to  the 
cause,  had  joined  in  tlie  consent  without  hav- 
ing answered  separately,  or  apart  from  their 
husbands,  the  purchaser  can  object  to  the 
validity  of  the  decree  on  a  motion  to  have  the 
purctiase  money  brought  into  court. 

The  production  of  probate  is  snthcient  evi- 
dence of  the  proof  of  a  will,  to  pass  copyholds. 
Tay/or  v.  Mnrlindale,  330. 

And  see  Bennett  v.  Hammill,  2  Sch.  &  Lef. 
676 ;  Lechmere  v.  Bruzier,  2  J.  &  W.  28/. 

WILL. 

1.  Where  a  testatrix  by  her  will  and  codicil 
devised  an  estate  upon  certain  trusts,  and  sab- 
sequeotly  entered  into  a  contract  for  sale  of 
such  estate,  but  died  before  the  contract  was 
completed :  Held,  that,  according  to  the  true 
construction  of  the  labt  Will  Act,  the  purchase 
money  belonged  to  the  personal  representatives 
of  the  testatrix,  and  not  to  the  devi:$ees  name<I 
in  her  will.     Farrer  v.  Eurl  li'tHlertnn.  401. 

2.  Bequest  of  stock  to  trustce^^,  to  pay  divi- 
dends to  husband  and  wife,  and  the  survivor 
of  theoi  for  life,  and  after  death  of  survivor,  to 
pay  the  capital,  to  their  children  in  such  shares 
as  the  survivor  of  husbaad  aad  wife  should 


oppoint  by  his  or  her  last  will :  Held,  that  the 
power  could  only  be  exercised  in  favor  of  sucli 
of  the  children  as  should  be  living  at  the  deaib 
of  the  survivor.     Woodcock  v.  Henneck,  396. 

And  see  22  L.  O.  A^rl  \  Mudoc  v.  Jackson,  2 
Bro.  C.  C.  688;  HoikUy  v.  Mawbey,  1  Ves. 
jun.,  150;  founder zei  v.  ^c/o//j,  4  Ves.  771  ; 
Caitertun  v.  Snthirland,  9  Ves.  445;  CumpheU 
V.  Sandys,  1  5>ch.  &  L.  281  ;  Brown  v.  Pvcock, 
6  Sim.  257$  Hammersley  v.  Bray^  2  Cluik 
&.  F. 

WRIT  OP  TRIAL. 

If  a  claim  made  by  a  plaintiff  is  for  un- 
liquidated damages,  the  uudersheriff  has  no 
jurisdiction  to  try  it,  although  the  amount  of 
it  is  less  than  20/.,  and  the  particulars  state  it 
to  be  for  7/.  10^.,  and  the  court  set  aside  the 
writ,  and  all  subsequent  proceedings  at  the  in- 
stance of  the  plaintiff,  who  had  been  unsuc- 
cessful on  the  I  rial,  all  hough  he  had  procured 
the  judjfe's  order  for  the  writ  of  trial.  Lismore 
V.  Beadle,  3GG. 


LEGAL  BIOGRAPHY. 

In  our  obituary  at  p.  348,  <wi/e,  we  noticed, 
rather  too  concisely,  several  deceased  Law- 
yers, and  as  we  are  always  desirous  of 
doing  honor  as  well  to  departed  as  to  living 
excellence,  we  extract  some  farther  par- 
ticulars from  the  Gentleman's  Magazine^ 
regarding  the  following  individuals. 

FRANCIS  PAUL  STRATFORD,  XSQ. 

Air.  Stratford  was  called  to  the  bar,  bv  the 
Society  of  the  Middle  Trmple,  June  29, 1781. 
He  was  a  friend  of  the  late  Earl  of  Eldon,  by 
whom  he  was  appointed  a  Master  in  Chancery, 
and  at  the  period  of  his  retirement  he  was  the 
senior  Master  of  that  Court.  Mr.  Stratford 
was  the  author  of  two  pamphlets  on  the  prac- 
tice of  the  Court  of  Chancery  :  the  first  pub- 
lished in  1827,  called  "The' ^sovereignty  of 
the  Great  Seal  maintained  against  the  One 
hundred  and  eighty-eight  Propositions  of  the 
Chancery  Commissioners,  in  a  Letter  to  tho 
Lord  High  Chancellor."  The  other  in  1829, 
entituled  "  Strictures  on  the  Orders  for  the 
Regulation  of  the  Practice  and  Proceedings 
in  the  Court  of  Chancery,  professing  to  be 
issued  in  pursuance  of  the  Recommendation 
of  his  Majestv*8  Commissioners,  by  the  Lord 
High  Chancellor,  3rd  April,  1 828.  Addressed 
to  the  (lentlemen  connected  with  the  Court." 

Mr.  Stratford  married  Mury,  second  surviv- 
ing daughter  of  the  Rev.  Ciiarles  DicicinsoD, 
Rector  uf  Carlton  Curlieu  and  Withcote,  and 
Minister  of  Ouston,  county  Lancaster.  Mr. 
Stratford  died  on  the  1st  of  December,  184  U 
aged  89. 

*  We  do  not  hesitate  resorting  to  the 
pages  of  our  worthy  contemporary,  aa  in 
several  instances  our  Memoirs  have  heen  at 
his  service.— Ed, 
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MB.  StkJthlkT  ARABIN: 

Wlliam  St.  JiiHcn  Arabia,  esq  ,  aerjeant-at- 
law,  was  one  of  the  Jod^ces  of  the  Central 
Criminal  Court,  Jud|je  of  the  SberiflF' s  Court 
in  London,  Deputy  Judge  Advocate,  and  one 
of  the  Verdcrcra  of  the  forest*  of  Hpping  and 
Haitiault. 

Mr.  Serjeant  Arabin  was  the  only  surviving 
son  of  the  late  (ieneral  Arabin,  at  whose  de- 
mise he  succeeded  to  extensive  estates  in 
Middlesex  and  Essex.  He  was  called  to  the 
bar  at  the  Inner  Temple,  May  8,  1801,  when 
he  selected  the  Home  circuit,  and  practised  at 
the  Old  Bailey,  and  other  metropolitan  sessions. 
He  was  called  to  the  degree  of  5>erjeant-at-law 
in  Easter  Term,  1824  ;  and  about  the  same 
time  was  selected  to  fill  the  office  of  Deouty 
Judge  Advocate  of  the  army.  On  the  24th 
of  November,  1838,  he  succeeded  Mr.  Cutlar 
Ferguason,  as  Judge  Advocate  General  of  the 
Army ;  which  office,  however,  he  only  retained 
till  the  following  February,  when  he  retired  lo 
make  room  for  Sir  George  Gfey;  retaining 
his  former  place  as  Deputy  Judge  Advocate. 
When  the  "New  Court/'  in  London,  was 
erected,  about  14  years  ago,  Mr  Serjeant  Arabin 
was  elected  as  the  3rd  civic  Judge,  to  act  in 
concert  with  the  Recorder  and  Common  Ser- 
jeant, and  on  the  jurisdiction  of  the  Central 
Criminal  Court  being  established,  he  was  made 
a  commissioner,  and  he  continued  indefatigable 
in  the  discharge  of  bis  judicial  duties  down  to 
the  close  of  the  October  sessions,  after  which 
severe  illness  prevented  him  from  resuming 
them.  He  resided  at  High  Beech,  Essex,  and 
was  much  attached  to  agricultural  pursuits. 
He  died  on  the  15lh  of  December,  1841, 
aged  66, 

PHILIP  COURTENAY,  ESQ.  Q.  C 

Mr.  Courtenay,  was  a  member  of  Trinity 
College,  Caml)ridge,  where  he  graduated  B.A. 
in  1805,  and  M.A.  in  1808.  He  was  called  t« 
the  bar  at  the  Inner  Temple,  July  1,  1808,  and 
afterwards  attended  the  Common  Law  Court, 
and  went  the  Northern  circuit  He  also  re- 
ceived the  appointment  of  standing  counsel  to 
the  Mint.  He  was  promoted  to  the  rank  of 
King's  Counsel  in  Hilary  Vacation,  1833.  In 
the  last  Parliament  from  1837  to  1841,  he  sat 
for  the  borough  of  Bridgewater,  and  advocated 
Tory  principles. 

His  death  took  place  under  circumstances 
of  a  peculiarly  distressing  character.  It  ap- 
pears that  he  was  in  the  habit  of  taking  medi- 
cines without  consulting  a  professional  adviser, 
and  tliat  laudanum  of  some  preparation  of 
opium  was  his  favourite  dose.  Having  re- 
cently come  back  from  Ireland,  where  he  had 
been  engaged  in  the  transaction  of  some 
family  business,  he  was  staying  at  the  Adelphi 
hotel,  Liverpool,  prior  to  his  return  to  London. 
He  purchased  a  phial  of  solution  of  acetate  of 
morphia,  and  a  second  phial  of  solution  of  mu- 
riate of  morphia,  the  whole,  or  the  greater  por- 
tion of  both  of  which,  it  would  seem,  he 
swallowed  one  night,  and  the  consequence  was 
that  death  ensued  on  the  following  evening. 
A  coroner's  jury  returned  a  verdict  to  the 


effect,  "  That  the  deceased,  intending  to  take 
a  certain  quantity  of  the  medicine,  took  an 
over  dcse,  which  caused  his  death."  He  was 
56  years  of  age. 

lie  was  father  of  Lieut.  WDUam  Hayley 
Courtenay,  of  the  Isl  Royals,  who.  with  Lord 
Rtzroy  Lennox,  Mr.  Wykebam  Martin,  and 
Air.  Power,  the  comedian,  uahappilv  perished 
on  board  the  President  steamer,  in  March  last. 

Mr.  Courtenay  was  a  Bencher  of  the  Inner 
Temple. 


MASTERS    EXTRAORDINARY    IN 
CHANCERY. 

From  22d  February    to    \Sth   March,    ISA2,  both 
inclusive,  wit  A  dates  token  gazetted. 

Boys,  Jiohn  Harvey,  Mitrgate,  Kent,  March  1 . 
Bromley,  VViUiam,  jun.,  Hayliog  island,   Soutb- 

aiDptoD,  March  4. 
Carslake,    John  Hawkey    Bingham,  Bridgwater, 

Somerset,  March  1. 
East,  Alfred  Baldwin,  Birmingham,  March  4. 
Edmonds,  George  Maxwell,  Oundle,  Northampton, 

February  22. 
Gay,  William,  Wisbeach,  Cambridge.    March  1. 
Gem,  Thomas  Henry,  Birmingham.  Feb.  22. 
Haalewood,  Edward   William,  Bridgnorth,  Salop. 

February  22. 
Marshall,  John,  Kingston  upon  Hull.  February  2S. 
Pearse,  James,  Southmolton,  Devon.     March   18. 
Robinson,  Frederick,  Hadleigh,  Essex.       Feb. 25. 
Turner,  Sayers,  Colchester,  Essex.     March  15. 
Vickers,  Benjamin,  Manchester.     Feb.  25. 
Watts,  John  King,  St.  Ives, Hnatuigdon.  March 4. 

DISSOLUTIONS  OP  PROFESSIONAL 
PARTNEUSHIPS. 

From  22d  February  to  16/A  March,  1842,  hoik 
inclusive,  with  Hates  when  gazetted, 
Atherton,  Nathan,    Ehenezcr  Thomas   ClarVsoo, 
and  Edwin  Eugene  WhiUkcr,  Calne,   Witts, 
Solicitors  and  Attorneys.     March  1. 


BANKRUPTCIES  SUPERSEDED. 

From  22d  February  to  18/A  March^  1842,  both 
inclusive,  with  dates  when  gazetted* 

Daries,  Dayid,  jun.,  Glancly^dog,  Llaodiloes, 
Montgomery,  Flannel  Manufacturer.  March 
18. 

Fothcrgill,  Mark,  and  Michael  FothergiU,  Upper 
Thames  Street,  London,  Drysalters.  March  4. 

Hetherington,  John,  King's  Arms  Yard,  London, 
Wholesale  Tea  Merchant.     March  15. 

Hill,  Thomas,  Bow  Church  Yard,  London,  Com- 
mission Agent  and  Factor.     March  4. 

Needham,  Joseph  Smith,  formerly  of  Htackler, 
but  now  of  Ullcsthorpe,  Leicester,  Banker, 
Brewer,  Coal  and  Timber  Merchant.   Feb.  25. 

Scudamore,  Thomas,  Birmingham,  Chemist  aa4 
Druggist.    Feb.  25. 

Williams,  WnUam,  and  Thomas  Hill,  BowChorch 
Yard,  London,  Linen  Drapers.     March  4. 

BANKRUPTS. 
From  22d  F&bruary  to    18M  March,  1842,  hvth 

inclusive,  with  dates  when  gazetted. 
Alexander,  John,  Pendleton,   Laocatter,  Bwwer. 
MtlneSi  Co.,  Temple ;  Slaftr  &^Co.,   Mnn- 
chester.    March  15. 
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Andcfscm,  John,  und  WUlian  Garrow,  luverpool. 
Merchants.  Duncan  &  Co.,  Liverpool ;  ^(Z- 
ii0gSan  &  Co.,  Bedford  Row.     March  18. 

Antrobiis,  Daniel,  Great  Budworth,  Chester,  Salt 
Merchant.  Saxon,  North  wtch  ;  Co/e,  A  del  phi 
Terrace,   Strand.     March  4. 

Bailey,  Edward,  Mount  Street,  Gr4»venor  Square, 
Upholster  and  Cabinet  Maker.  7\irq%umd,  Off. 
Ass. ;  Baik^  A  Co.,  Bernera  Street.   March  1. 

Baldwin,  Thomai,  Worcester,  Innkeeper  and  Vic- 
tiMlter.  Lttiff  Bartlett'a  Bai]dings»  Holborn ; 
Fmchf  Worcester.    March  A, 

Banks,  Josh,  and  Josh.  Burgess,  Manchester, 
Drapers,  fnilii &  Co.,  Tokenhouse  Yard; 
Barrett  &  Co.,  Manchester.    Feb.  22. 

Barnes,  William,  Shin^diffe,  Durham,  Fire  Brick 
Manofactorer,  Wood  Sawyer,  and  Dealer  in 
Coal  Dtist.  Alaynard,  Durham  ;  or,  Maynard 
&  Co.,  Durham.    March  18. 

Bate,  ^08«ph,  Dudley,  Worcester,  Iron  Merchant. 
Cole,  Adelphi  Terrace;  DtUton^  Dudley. 
Feb.  25. 

Bayntun,  Wilmot  Robert,  Bath, Somerset,  Snrgeon 
and  Apothecary.  RichartU  A  Co.,  Lincoln's 
Inn  Fields.    Drake,  Bath.     March  18. 

Bedford,  John  Davinson,  Burton-npon- Trent, 
Stafford,  Common  Brewer.  Richardson,  Knr- 
too-11  pon -Trent ;  HicAt  &.  Co.,  Bartlett's 
Building.     March  15. 

Bidmead,  David,  Bread  Street,  Cheapside,  Lon- 
don, Warehouseman  and  Shipping  Agent. 
£dmfard$.  Off.  Ass.  ;  Junee,  Size  Lane. 
March  18. 

Birch,  P.mily  Ann,  Bedford  Place,  Russell  Square, 
Lodging  House  Keeper  and  Trader.  Gib$on, 
Off.  Ass. ;  IJoyd,  Cheapside,  March  11. 

B9gg9,  Oardfier,  William  Taylor  and  William 
Shand,  jun..  Great  Winchester  Street,  Lon- 
don, Merchants.  PenntU,  Off.  Ass.  i  Shnp*on 
&  Co.,  Ai-Btin  Friars.    March  4. 

Bould,  Peter,  Ovenden,  Halifax.  York,  Cotton 
Spianer  and  Manufacturer.  Emmett  &  Co., 
Bloomsbury  Square.  Messrs.  Ales^ndrr,  Hall- 
fits  i  Slacks  &  Co.,  Halifax.    March  15. 

Brown,  John,  Sheffield,  York,  Merchant  and  Fac- 
tor. Roflgen,  King  Street,  Cheapside  ; 
i2(Mi^«,  Sheffield.    March  1. 

Bury,  William,  .Blackburn,  Lancaster,  Corn  Deal- 
er. Cuvelje  &  Co.,  Southampton  Buildings ; 
Lodfe  &  Co.,  Preston.    March  1 1. 

Byng,  William  Bateman,  Old  Windsor,  Berks., 
and  of  Saffron  Walden,  Essex,  Engineer  and 
Gas  Manufacturer.  Johnson,  Off.  Ass.  ;  NieM, 
Walbrook.     March  18. 

Clarke,  John  Perry,  and  Osmund  Lewis,  Crown 
Court,  Threadneedle  Street,  Newspaper  and 
Advertisement  Agents.  Beicker,  Off.  Ass.; 
Clarke,  George  Street,  A-.ansion  House. — 
March  11. 

Clent,  Thomas,  Worcester,  Victualler.  Dryden, 
Lincoln's  Inn  Fields.  CreuweU,  Worcester. 
March  18. 

Cockburn,  James.  New  Broad  Street,  London, 
Merchant.  Tttrquand,  Off.  Ass. ;  Wilde  &  Co., 
College  Hill,  Queen  Street,  Cheapside.  Feb.  22. 

County,  James,  Cbeltenham,  Gloucester,  Oil  and 
Colourman.  MUler  &  Co.,  Eastcheap,  Lon- 
don. March  11. 

Cozens,  Thomas  Finch,  Canterbury,  Builder. 
Plummer,  or  Messrs.  Furley,  Cnnterhury ; 
Messrs.  Butteifiekl  &  Co.,  Gray's  Inn  Square. 
March  15. 

Crighton,  John,  sen.,  Manchester,  Machine 
14 aker  and  Cotton  Spinner.  Hadjield,  Man- 
chester ;  Joknam  &  Co.,  Temple.     March  1. 


Oritchley,  John,  Liverpool,  Bricklayar  and  Builder, 
Siutrpe  &  Co.,  Bedford  Row  ;  Banner,  Lirer- 
pool.    March  4. 

Dakeyne,  Joseph,  late  of  Nottingham,  and  now  of 
the  city  of  Ediohurgh,  Lace  Dealer.  SmftA, 
Furnivals  Inn.     Ft'b.  25. 

David,  John,  Laugharne,  Carmarthen,  Malater, 
Holcombe,  Chancery  Lane  ;  Gtetmne,  Teobv. 
Feb.  26.  ^ 

Davies,  John,  Liverpool,  Oil  Merchant,  Drysalter, 
Saltpetre  Refiner,  and  Merchant.  HaUeu  A 
Co.,  Liverpool ;  Wainuley  A  Co.,  Chancery 
Lane.    Feb.  22.      . 

Davis,  Edward,  Balh,  Architect.  Frowd,  Essex 
Street,  Strand }  Messrs.  CrutweU,  Bath« 
March  4. 

Dodson,  George,  Boston,  Lincoln,  Wool  Pealer. 
Scott,  Lincoln's  Inn  Fields  ;  MUlingtm  A  Co. 
Boston.    Feb.  25. 

Donaldson,  George,  Pall  Mall,  Watch  Maker  and 
Jeweller.  Johman,  Off.  Ass. ;  Drake,  Boiiverie 
Street,  Fleet  Street.     Feb.  23. 

Dover,  John,  Three  Cranes  Wharf,  London,  Mer- 
chant. Graham,  Off.  Ass. ;  Armstrong,  Sta- 
ple Inn.    Feb.  25. 

Emery,  Joseph,  Wells,  Somerset,  Surgeon,  Che- 
mist, and  Druggist.  Jay,  Serjeant's  Inn, 
Fleet  Street.    March  11. 

Flitcroft,  Seth,  Liverpool,  Ironmonger,  and  Store 
Grate  Manufacturer.  Tattershall,  Great  James 
Street,  Bedford  Row ;  Moole  A  Co.,  Sheffield. 
Feb.  22. 

Forge,  Richard  Walrond,  BilHosgate,  Lover 
Thames  Street,  London,  Fish  Salesman.  «/bA«* 
«an.  Off.  Ass. ;  Cmv,  Size  Lane.   March  4. 

Fraukland,  John,  and  Thomas  Franklaad,   Liver- 
pool, Merchants.     A/akhuon  A  Co.,  Temple 
Aikinton  A  Co.,  Manchester.    March  15. 

Gandar,  Joshua  Darwin,  Brydges  Street,  Covent 
Garden,  Victualler.  Pennell,  Off.  Ass.  ; 
Heathcote  A  Co.,   Coleman  Street.     Feb.   22. 

Gonger,  Henry,  Great  Winchester  Street,  London, 
Merchant.  Whitmore,  Off.  Ass. ;  Simpson  A 
Co.,  Austin  Friars.     Feb.  25. 

Green,  Edward,  Clifford  Street,  Bond  Street, 
Tailor.  AUager,  Off.  Ass. ;  Bromley,  South 
Square,  Gray's  Inn.    March  1. 

Hare,  Vere,  and  John  Hare,  Taunton,  Somerset,  : 
House  and  Estate  Agents,  Painters  and  Gla- 
ziers.    Whitaker,  Gray's  Inn  Square;  Gitlard 
A    Co.,    Bristol  ;      Tienchard,     Taunton. — 
Feb.  25. 

Harper,  Edward,  Steeple  Claydon,  Buckingham, 
and  of  Bicester,  Oxford,  Grocer  and  Draper. 
ApUn,  Banbury.     Feb.  22. 

Harrteon,  Henry,  Manchester,  and  of  Old  Bread 
Street,  London,  Commission  Agent  and  Mer- 
chant. Scutt,  Lincoln's  Inn  Fields ;  ,  iiorrie, 
Manche.ster.    March  4. 

Hart,  Philip  Woodrow,  Norwich,  Coach  and  Gig 
Manufacturer.  Clarke  A  Co.,  Lincoln's  Inn 
Fields ;  BectfwUh  A  Co.,  Norwich.  March  II. 

Holroyd,  John,  Wheat!ey  near  Halifax,  York, 
Cotton  Wharp  Maker.  Milne  A  Co.,  Temple ; 
CaUtor  A  Co.,  Manchester.     Feb.  25. 

Hope,  John  Parkes,  A therstone, Warwick,  Builder, 
Messrs.  Barter,  Lincoln's  Ion  Fields ;  BoMter, 
Atherstone.     Feb.  22. 

Horncastle,  Joseph,  61am ford  Briggs,  Lincoln, 
Seed  Merchant.  Nicholson  A  Co.,  Brigg  j 
Dyneley  A  Co.,  Bedford  Row.     .March  1 1. 

Hunt,  William  Nathan,  Watling  Street,  London, 
Stationer.  Graham,  Off.  Ass.;  WitoUeer^ 
Bucklerabury.    March  4. 

Hurrell,  Thomas,  Walthamstow,  Essex,    Cattle 


Digitized  by 


Google 


448 


Bankrvpts.-^ Prices  of  Stocks. 


Dealer.      Green,  OiT.  Acn. ;    Woidl^  &  Co., 
<^rbet  Court.  Gracechiirch  Street.    Feb.  25. 
Hntton,  John,  Fencburch  Street,  London,  nnd  of 
Myddletou   Square,  Cler  ken  well,  MUdlesex, 
Merchant.     Oihscn,  Off.  Ass. ;  SAarjte  &  Co., 
Bedford  Row.     March  1. 
Jackfton,  Samuel,  hnd  Thomas  Frederick  Jarkson, 
Rermondsey    Street,    Surrey,   WooUtaplers. 
Green,  Off.  Ass. ;  H^atit,  Bermondsey  Street. 
.    March  II. 
Jones,  John,  Liverpool,  Cordwainer  and  Victualler. 
Comtkwmite,  Dean's  Court,  Doctors  Cominous, 
Cmmthwaite,  Liverpool.     March  15. 
Lamprell,   Richard,  Sherborne    Lane,    London, 
.    Builder.     EdwartU,  Off.  Aas. ;  Semdeii,  Bread 
Street,  Cheapside.     Feb.  25. 
Uoyd,  William,  Liverpool,  Wine  and  Spirit  Mer- 
chant.     WhHUff,    Livetpool;  iMwe    &   Co., 
Southampton     Buildings,     Chancery    Lane. 
March  13. 
Mac  Leod,  WiHlsm,  Coleman  Street  Buildings, 
London,    Merchant.      Graham,     Off.    Ass. ; 
Hilde  &  Co.,  College  Hill.    March  IB. 
Mason,  Thomas,  Stowford  Mills,  Harford,  Devon, 
Miller.      Surr,     Lombard    Street;    Locfyer 
-    &  Co.,  Plymouth.     March  1. 
Matthews,  John,   Ledbury.    Hereford,    Builder. 
Messrs.  Alin^^,  Serjeant's   Inn,   FJett  Street ; 
Efiit  &  Co., Gloucester;  Haywood  &.  Co,,  Bir- 
mingham.    March  18. 
Mills,  Robert,  Hey  wood,  Lancaster,  Iron  Founder, 
Joiner    and    Builder.      Johmon,    Off.   Ass.; 
Blair,  Manchester.    March  IB. 
M'Lean,  John,   Liverpool,    Commission    Agent. 
Ifobien  &  Co.,  Liverpool ;  WaimsUf  &   Co., 
Chancery  Lane.    Feb.  22. 
MofTls,  Thomas,  Newbridge,  Glamorgan,  Grocer 
and  Draper.    White  &  Co.,  Bedford   Row ; 
Short,  Bristol.     March  15. 
Mzon,  James«  Great   Portland    Street,   Oxford 
Street,  Upholsterer  and  Cabinet  Maker.  Ed- 
ttarttf.  Off.  Ass.;    Tate,   Basinghall    StreeL 
March  4. 
Page,  Charles,  High  Street,  Nottingham  Mews, 
.     Mary^le-Bone,  Coach  Tyre  Smith  and  Wheel- 
wright   PemuU,    Off.  Ass.;   KeU,    Bedford 
Row.    Mareh  IS. 
Page,  Joseph,  jun.,  Gloucester,  Carrier  by  Land, 
Md  Hallier  and  Porter  Merchant.    Jones  6t 
Co.,  Crosby  Square.    SmaUrMge,  Gloucester. 
March  15. 
Paiftery,  John,  Northsmpton,  Saddler  and  Har- 
.    ness   Maker.    Hatt,    Northampton ;    WeUer, 
King's  Road,  Bedford  Row.     March  15. 
Parsons,  John,  Mansfield,  Nottingham,  Maltster. 
Parsons  Sl  Co.,  Mansfield ;  Deane    Lincoln's 
-    Inn  Fields.     Feb.  22. 
Partridge,  James  Birch,  Birmingham,  Dealer  in 
Birmingham  and  Sheffield  Wares.     Chaplin, 
'     Gray's  Inn  Square;  Harrison,  Birmingham. 
Msrch  4. 
Feake,  Stephen,  Rarosgate,  Kent,  Puikler.   S%mih, 

Barnnrd's  Inn,  London.     March  15. 
Piggott,  WilliHrn  Rupert,  Goldsmith  Street,  Wood 
Street,     London,     Carpet    Warrhouseman. 
Groom,    Off.    Ass.;    Nias,    CopUiali    Court, 

•  Throgmorton  Street.    March  1. 

Pilling,  John,  Lancaster,  Innkeeper.    Mayhew  & 

•  Co.,  Carey  Street,  Lincoln's  Inn  ;  Blachhurst 
.    &  Son,  Preston.     Feb.  22. 

Powell,  John,  Newcastle- «nder-Ly me,  Stafford, 
Gracer  and  Flour  Dealer.  :  Snail h.  Chancery 
Laii«;  /fffrcttw^,  Burslem.     March  10. 

Pratt,  Fiederick,  Stoke-npon-Trcat^  Stafford,  Mil- 


ler. Strvemton,  Stoke-upon-Trent ;  Wiiaam^ 
Furnival's  Inn.  March  11. 
Rigdcn,  John  Matson,  Wingham,  Kent,  Maltster 
Egan  &  Co.,  Temple  ;  Cur4eis  &  Co.,  Canter- 
bury^ March  4. 
Robinson,  William,  Holme,  Manchester,  Glass 
Manufacturer  and  Brewer.  Milne  &  Co., 
Temple;  Slater  &  Co.,  Manchester;  Sag- 
show  &  Co.,  Manchester.    March  1 1. 

Rogers,  Spencer,  Dale  Hall,  near  Burslem,  Staf- 
ford, Karthenware'  Mannfacturer.  Atiine  it 
Co.,  Temple;  Slater  &  Co.,  Manchester. 
March  1. 

Slater,  William,  Marton,  ^Vhit^ate,  Cliester, 
Banker.  Atron,  Northwich,  Che^trc;  CWr, 
Adelphi  Terrace,  Strand.    March  4. 

Smith,  John,  Blenheim  Street,  Bond  Street.  MU- 
liner.  Belcher,  Off.  Ass. ;  Stephen,  Skinner's 
Plsce,  Size  Lane.     Feb.  22. 

Stanway,  George,  Stoke- npon-Trent,  Stafford, 
Confectioner,  Grocer,  and  General  Provision 
Dealer.  Smith,  Chancery  Lane;  Hmrthmg^ 
Stoke-upon -Trent.    March  11. 

Stephens,  Samuel  Fox,  Old  Broad  Street,  London, 
Bill  Broker.  Belcher,  Off.  Ass. ;  Car,  Pin- 
ner's Hall,  Old  Broad  StreeL    March  4. 

Thompson,  William,  Princes  Street,  Spital fields. 
Hat  Manufnctnrer.  ^Isagcr,  Off.  Ass. ;  Crom- 
Her  &  Co.,  Mnnsion  Honse  Place.    March  I. 

Timbrell,  George  Foulton,  Philip  Lane,  Addle 
Street,  London,  and  of  Stoorport,  Worcester, 
Worsted  Spinner.  Beed  &  Co.,  Friday  9^  reet, 
Chejip  ide  ;  Bunting,  Mnnchester.     March  1. 

Vandergucht,  Charles,  Quadrant,  Regent  Street, 
Silk  Mercer.  Groom,  Off.  Ass. ;  Uagmrd, 
Paternoster  Row.     Feb.  22. 

Watson,  John,  Manchester,  Muslin  ManufisetuTcr. 
iifay  &  Co.,  Manchester.    March  IS. 

Webb,  Charles  Henry,  Forebridge,  Stafford,  Com 
1  'CHler.  Clowes  &.  Co.,  Temple ;  Hiesm  Sl  Co  , 
Stafford.     March  4. 

Webster,  Edward  Shirley,  Birmingham,  Draper. 
Beed  A.  Co.,  Cheapside.     March  11. 

Wheeler,  Frederick  Augustus,  Birmioghaai,  Per- 
cussion Cap  Manufacturer.  Chafdm,  Gray's 
Inn  Square ;  Harrison,  Birmingham.  Mar.  lH, 

Wigoey,  Isaac  Newton,  and  Clement  Wigary, 
Brighton,  Sussex,  Bankers.  Fdlmer  Sl  Co., 
Bedford  Row.     March  II. 

Wright,   Thomas  Wbyler,  and  George  WilUsm 

•  Hyde,  Nottingham,  Dyers.    YaUop,  Pomtr^'s 

inn  ;  Messrs.  Parsons,  Nottingham.    Mar.  18. 

Wright,  Jolm,  Birminghsni,  Cabinet  Maker  and 
Upholstered.  Whitehtmse,  Chancery  Lane. 
March  4. 


PRICES  OF  STOCKS. 


Tuetday  22d  March^  1842. 
3  per  Cent.  Consols  .Ana .  -  •  ..  £l^i  a.i  «  t  «  I «  i 
New  '6\  per  Cent.  Annuities  -  -  9Vi  s  i  «  9  «  { 
India  Bonds  .3§  per  Cent.  -  -  -  'is.aX  1*.  pm. 
Bank  Stock  for  opening  14  April  -  -  •  -  1691 
3  per  C.  Cons,  for  Account  14th  April  -  •  «9J 
Exchequer  BUlsiopO/.  a  2j</.      -    30«.  a  28a.  pm. 

Ditto  500/.    do.    -    -    28*.  a  34U.  pm. 

Ditto    SmiOl  do.  -  '  -    30#.  aC8«.  pm. 
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« *•  Qaod  magis  ad  Not 
Pertinety  et  nescire  malam  est,  agitamiis. 


H<MtAT» 


LOCAL  COURTS  AND  THE  INCOME 
TAX. 

Two  montba— two  busy  months  liave  now 
passed  since  Parliament  assembled,  and 
certaiiily«  although  not  a  great  deal  baa 
been  aceompliBhed.  sufficient  has  been  pro- 
jected. A  time  more  important  to  the 
profession— a  period  more  crowded  with 
events,  we  never  remember.  It  is  sufficient 
for  us,  on  the  present  occasion,  to  make  a 
few  observations  on  two  of  the  many  sub- 
jects now  before  Parliament— Local  Courts 
and  the  Income  Tax. 

If  the  first  bill  pass  into  law,  the  great 
principle  of  centrauzation  in  the  adminis- 
tration of  justice  will  be  broken  up,  and 
instead  of  cases  being  decided  on  a  uniform 
principle,  by  persons  who  have  the  oppor- 
tunity of  communicating  with  each  other, 
and  of  knowing  the  most  approved  rule  on 
all  subjects,  a  class  of  small  judges  will 
spring  up  all  over  the  country,  who  will 
each  superinduce  his  own  notions  on  the 
existing  system,  and  render  the  knowledge 
of  the  IBM  as  a  science  next  to  impossible. 
We  shall  have  Devonshire  law  and  York- 
shire law,  just  as  at  a  former  period  of  our 
history  we  had  Mercen  lage  and  Dane  lage, 
and  thus  the  whole  endeavours  of  succeed- 
ing times,  but  more  especially  of  the  last 
half  century,  to  render  the  law  uniform 
throughout  the  country,  will  be  frastrated 
for  ever.  While  this  great  measure  is  im- 
pending over  us,  comes  another  which 
seizes  on  a  larpe  portion  of  the  reduced 
income  which  it  would  leave  us  to  our- 
selves. Having  sustained  for  many  years 
*'  the  pelting  of  the  pitiless  storm ;"  haring 
seen,  year  after  year,  our  fair  earnings  di- 
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minished,  thus  straitened  and  impovei^ 
ished,  we  are  at  the  same  moment  told 
that  we  must  submit  to  one  measure  which 
attacks  the  very  foundation  of  the  adminis- 
tntion  of  justice,  and  to  another  which^ 
while  it  extorts  from  us  an  exposure  of  our 
distressed  condition,  wrenches  from  us  a 
portion  of  our  remaining  pittance.  We 
are  not  prepared  tamely  to  submit  to  all 
this  hardship.  It  is  our  duty,  in  this 
breathing-time  which  is  given  to  us,  ere 
these  measures  pass  into  law,  to  express 
the  general  feelinf^  respecting  them.  We 
wish  to  do  this  with  all  respect— with  all 
calmness,  but  we  will  not  be  awed,  either 
by  the  imposing  front  arrayed  against  us ; 
or  by  the  consideration,  that  it  is  frtm  our 
friends  that  we  are  required  to  receive  this 
bitter  potion.  We  certainly  will  not  sub- 
mit to  either  one  or  other  of  these  mea- 
sures without  protesting  against  them*  with- 
out doing  what  we  can  to  prevent  their 
passing,  and  endeavouring  at  all  events,  to 
obtain  some  modification  of  their  enact- 
ments. 

It  may  be  said,  indeed,  that  we  are  very 
selfish  and  interested  in  our  opposition  ( 
that  we  are  simply  defending  our  own 
pockets.  We  are  willing,  however  unjustly, 
to  submit  to  this  charge.  We  say  we  have 
borne  for  many  years  the  heat  and  burthen 
of  the  fight,  with  scarcely  a  murmur.  We 
are  not  msposed  to  see  the  small  residue  left 
to  us,  taken  away  from  us  without  a  single 
word  in  our  own  defence.  It  has  been 
shown,  over  and  over  again,  that  if  a  fidr 
remuneration  is  not  allowed  to  the  mem- 
bers of  the  profession,  the  public  in  general 
ire  the  sufferers.  We  woidd  only  wc  any 
non-professional  reader  to  eoB$ider  the 
amount  of  responsibility  daily  entrusted 
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to  the  lawyer,  and  then,  in  common  fair- 
ness,  to  consider  whether  he  is  at  present 
overpaid.  Try  the  profession  hy  any  test, 
apphed  to  any  other  calling.  Is  it  in  num- 
bers, in  talent,  in  station,  in  actual  capital, 
inferior  ?  And  yet  do  not  all  other  grades 
examine  all  measures  by  their  operation  on 
their  own  interest*?  What  fafmef,  what 
manufacturer,  what  surgeon,  what  clergy- 
man scruples  to  avow  boldly  his  dislike  to 
any  particular  measure  as  injurious  in  his 
opimon  to  his  own  especial  interests.  But 
if  the  lawyer  ventures  to  take  this  ground, 
no  words  can  be  found  with  some  to  express 
their  indignation  at  his  selfishness.  He 
alone,  forsooth,  must  be  sacrificed  without 
a  murmur  on  his  part...  He  must  be  ready 
without  a  sigh,  to  offer  himself  at  all  times 
for  the  good  of  his  country.  What  are  his 
profits,  that  they  should  be  protected? 
•What  are  his  early  up-risings  and  bite  toil- 
Ings,  that  they  are  to  be  considered  ?  What 
are  his  toilsome  hours,  his  anxieties,  his 
watchings,  his  fastings  ?  Who  values  his 
long  years  of  labour,  or  his  income  gained 
inch  by  inch  in  the  teeth  of  a  thousand 
•competitors?  Who  cares  for  his  "young 
barbarians?"  Why  is  his  capital  to  be 
protected  ?  The  tiller  of  the  soil,  the  ma- 
nufacturer, the  tradesman,  or  merchant,  of 
'Whatever  class,  may  meet  openly  and  com- 
plain directly,  but  the  lawyer  must  quietly 
submit,  and  be  thankful  that  he  is  spared 
at  all,  and  left  the  privilege  of  maintaining 
the  kw,  and  assisting  every  other  class  of 
the  state  in  obtaining  and  preserving  their 
JQSt  rights. 

This  is  very  much  the  kind  of  doctrine 
-which  we  hear  laid  down  in  some  quarters, 
but  more  especially  with  reference  to  Local 
•Courts.    We  are  not  prepared  to  admit  it ; 
further,  we  do  not  think  there  is  any  ne- 
'  cessity  in  submitting  to  it  when  reduced  to 
practice,  if  the  profession  will  only  awake 
to  their  own  rights.     We  object  to  Local 
"  Courts,  because  they  are  injurious  to  the 
common-weal ;  we  object  to  them  further, 
because  they  are  injurious  to  the  profes- 
sion.   We  object  to  an  income  tax  levied 
to  an  equal  amount  on  income  derived 
from  professions  and  trades,  and  on  pro- 
perty ;  because  it  is  injurious  to  the  com- 
mon-weal, and  furthermore,  because  it  is 
injurious  to  the  profession.    We  do  not 
hesitate  to  avow  this,  and  we  are  ready  to  do 
'  battle  on  this  broad  ground. 

We  conclude  these  remarks  in  the  lan- 
guage of  Meg  Merrihes,  which  we  venture 
to  address  to  Sir  Robert  Peel  should  he 
pernst  in  the  unmitigated  income  law — 

"  Ride  yOur  waysj  ride  your  ways.  Laird  of 


Eilanfcowan  !  Ride  your  ways,  Godfrey  Ber- 
tram !  This  day  have  yc  ouenched  seven 
smoking  hearths,  see  if  the  fire  in  your  ain 
parlour  burn  the  blither  for  that.  Ye  have 
riven  the  thack  off  seven  cottar-houses— look 
if  your  ain  roof-tree  stand  the  faster.  Ye  may 
stable  your  stirks  in  the  shealings  at  Dum- 
cleugh — see  that  the  hare  does  not  couch  on 
Cfieiiearthstane  at,£lla\igo#lm." 


POINTS  IN  CRIMINAL  LAW. 

STKAJ.IM9  POTATOES. 

By  Stat.  6  Geo.  3,  c.  48,  and  13  Geo.  3,  c.  33, 
the  stealing  of  any  root,  shrub,  or  plant, 
by  day  or  night,  was  subject  to  pecuniary 
penalties  for  the  two  first  offences ;  and  for 
the  third  was  constituted  a  felony,  liable  to 
transportation  for  seven  years ;  but  these 
statutes  are  repealed  by  stat.  7  &  8  Geo.  4, 
c.  27 ;  and  the  offence  is  now  by  stat.  7  & 
8  Geo.  4,  c.  29,  ss.  38  &  39,  if  the  injwy 
is  felony,  punishable  as  larceny. 

A  police  officer  found  iV.  with  potatoes 
under  his  shirt,  which  bad  be^n  recently 
dug  from  the  ground,  and  apprehended 
him.  The  policeman  called  0.  to  assiat 
him;  0.  did  so,  and  a  rescue  being  at- 
tempted O.  was  going  away  and  was  struck 
by  4.,  who  went  away ;  and  O.  wss  after- 
wards killed  by  other  persons,  who  at- 
tempted the  rescue.  Mr.  Justice  Cotimam 
said  to  the  jury,  "  You  will  be  relieved 
from  inquiring  into  the  chai^  of  murder, 
because  an  irregularity  has  taken  place  in 
the  conduct  of  the  pohceman  in  the  first 
instance.  In  law  he  had  no  r^ht  to 
apprehend  a  person  on  suspicion  of  having 
stolen  growing  potatoes  out  of  a  garden,  as 
the  law  does  not  regard  such  an  offence  as 
felony,  unless  indeed  the  person  had  been 
previously  fined  before  a  magistrate  for  a 
similar  offence.  Had  the  potatoes  been 
stolen  from  a  place  of  deposit,  such  as  a 
storehouse  or  warehouse  the  case  would 
have  been  very  different.  Reg.  v.  Pkeips^ 
1  Car.  &  Marsh,  180. 

LARCENY   ON    ELOPEMENT. 

In  the  case  of  Rex  v.  Tol/rey  M.  C.  C.  243, 
a  person  who  lodged  with  the  proaecntor 
took  away  the  wife  of  the  latter,  t<^ether 
with  money  and  plate  of  the  prosecutor,  to 
the  value  of  150/.,  and  wearing  apparel  and 
goods  to  the  value  of  70/.  more  :  with  this 
property  the  prisoner  and  the  prosecutor's 
wife  proceeded  to  the  prisoner  s  lodjgings, 
where  they  lived  together  (she  nassing  as 
his  wife)  till  he  was  apprehended.  The 
wife  of  the  prosecutor  who  was  called  as  a 
witness  for  the  prisoner,  and  swore  that 
there  was  none  of ,  the  property  but  what 
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slle  bad  herself  taken  or  given  the  prisoner 
to  take.  The  twelve  judges  held  this  was  lar- 
ceny, for  though  the  wife  consented,  it  must 
be  considered  that  it  was  done  invito  domino. 
In  a  later  case,  in  which  the  circumstances 
were  nearly  similar,  the  following  roles  were 
laid  down  hy  Mr.  Justice  Coleridge,  There 
is  snch  a  unity  of  interest  between  husband 
and  wife,  that  ordinarily  the  wife  cannot 
steal  the  goods  of  the  husband  by  the  deli- 
very of  the  wife ;  and  if  the  wife  deliver  the 
goods  of  the  husband  to  an  indifferent  per- 
son, for  that  person  to  convert  them  to  his 
own  use,  this  is  no  larceny ;  but  if  the 
person  to  whom  the  goods  are  delivered  by 
the  wife  be  an  adulterer  it  is  otherwise,  and 
an  adulterer  can  be  properly  convicted  of 
stealing  the  husband's  goods,  though  they 
be  delivered  to  him  by  the  wife.  If  no 
adultery  has  actually  been  committed  by 
the  patties,  but  the  goods  of  the  husband 
are  removed  from  his  house  by  the  wife  and 
the  intended  adulterer,  with  an  intent  that 
the  wife  should  elope  with  him,  and  live  in 
adultery  ^th  him ;  this  taking  of  ^oods  is, 
in  poiAt  of  law  a  larceny.  If  a  wife  elope 
with  an  adulterer  who  takes  her  clothes 
with  them  it  is  alareeny ;  and  it  is  as  much 
a  larceny  to  steal  her  clothes  which  are  her, 
husband's  property,  as  it  would  be  to  steal 
amy  thing  else  that  was  his  property.  If  on 
the  trial  of  a  man  for  larceny  the  jury  are 
satisfied  that  he  took  any  of  the  prosecu- 
tor^B  goods,  then  there  being  a  criminal  in- 
tention, or  there  having  been  a  criminal  act 
*  between  the  prisoner  and  the  prosecutor's 
wife,  the  jury  ought  to  convict,  even  though 
the  goods  were  delivered  to  the  prisoner  by 
the  prosecutor's  wife;  but  if  the  jury  should 
thii^  that  the  prisoner  took  away  the  goods 
merely  to  get  the  wife  away  from  her  hus- 
band as  a  friend  only,  and  without  any 
reference  to  any  connexion  between  the 
prisoner  and  the  wife,  either  actual  or 
intended,  they  ought  to  acquit. — Reg  v. 
Jhilett,  1  Car.  &  Marsh,  112. 

The  portion  of  the  judgment  as  to  taking 
the  clothes  of  the  wife  is  as  follows:  **  Mr. 
Carrington,  (the  counsel  of  the  prisoner) 
has  said,  that  if  the  wife  eloped  with  an 
adult^er,  it  would  be  no  larceny  in  the 
adokoner  to  assist  in  carrying  away  her 
dothes.  I  do  not  agree  with  him,  for  I 
think  that  if  she  elopes  with  an  adulterer, 
who  takes  her  clothes  with  them,  it  is  lar- 
ceny to  steal  her  clothes,  which  are  her 
husband's  property^  just  as  much  as  it 
would  be  larceny  to  steal  her  husband's 
wearing  apparel,  or  any  thing  else  that  was 
his  property."  This  dictum  is  of  6onsi- 
didraUe  importaiiee«  as  in  almost  every 
dopemtnt  the  wife  takes  her  own  clothes. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

PKOPRISTOBT  CHAPIL, 

It  has  been  recentlv  held  that  a  license  granted 
by  a  bishop  to  a  clergyman,  to  ofliciate  in  a 
proprietory  chapel,  is  revocable  at  the  will 
of  the  bishop.  The  Hcease  was  to  perform  the 
olBce  of  minister  of  Charlotte  Street  Chapel, 
Flmlico,  (the  consent  of  the  rector  harinr 
been  obtained)  '*  m  preaching  the  word  of  God, 
and  in  reading  the  common  prayers,  and  per- 
forming all  other  ecclesiastical  duties  belong- 
ing to  the  said  oflke,  aecordinfif  to  the  form 
prescribed  in  the  book  of ;  Common  Prayer.'* 
"  It  does  not  appear,"  said  Dr.  Lushington  in 
deciding  the  question,  **  from  the  articles,  that 
the  bishop  had  any  particular  reason  for  re- 
voking the  license  in  this  c^se ;  they  are  silent 
as  to  the  motives  which  induced  the  bishop  to 
adopt  this  measure ;  all  that  is  prescribed  to 
the  Court  is  an  act  done  by  hun  purporting  to 
revokethe  license  he  had  granted.  The  question 
therefore  is,  whether  the  bishop  has  an  abso- 
lute right  at  his  own  exclusive  direction  to  re- 
voke such  a  license.''  *'  I  think  the  principle 
on  which  the  law  of  the  church  stands  in  this 
matter  is  this : — no  clergyman  whatever  of  the 
Church  of  England,  has  any  right  to  offitiate 
in  any  diocese,  in  any  way  whatever  as  a  cler- 
gyman of  the  Church  of  England,  unless  he 
has  a  lawful,  authority  so  to  do,  and  he  can 
only  have  that  authority  when  he  receives  it  at 
the  hands  of  the  bishop,  which  may  be  con- 
ferred in  various  ways ;  as  by  institution  (in 
the  case  of  a  benefice)  by  license,  when  the 
party  is  a  nerpetaal  curate;  and  by  license 
when  the  clergyman  officiates  as  stipendiary 
curate. 

''  I  need  not  state  that  the  ancient  canon 
law  of  this  country  knew  nothing  of  proprietory 
chapels,  or  unconsecrated  chapels,  at  all.  llie 
necessitv  of  the  times,  the  increase  of  popula- 
tion, and  want  of  accomodation  in  the  churches 
and  chapels  in  the  metropolis,  and  other  large 
towns,  gave  rise  to  the  creation  of  chapels  of 
this  kind,  and  to  the  licensing  of  ministers  of 
the  Church  of  England  to  perform  duty  there- 
in. The  license  granted  bv  the  bishop  on  such 
occasions,  emanates  from  his  episcopal  autho- 
rity. He  could  not,  however,  grant  such  a  li- 
cense without  the  consent  of  the  rector  or 
vicar  of  the  parish,  for  the  cure  of  souls  be- 
longs exclusively  to  the  rector  or  vicar.  Here 
is  the  consent  of  the  rector  obtained,  not  to  an 
ordinary  license  to  a  stipendiary  curate,  but  to 
confer  a  nondescript  titl  *,  that  of  minister  of 
an  unconsecrated  caapei.  The  bishop,  there- 
fore, confers  this  license  by  virtue  of  his  epis- 
copal authority.  What  is  to  prevent  his  revo- 
catron  of  it  at  any  time  he  may  think  fit  ?  Is 
this  a  license,  which  mil  not  only  be  good 
i^riunst  him,  but  is  it  to  prevail  against  any 
successor  who  may  come  alter  him  ?  It  is  a 
license  granted  aaly  from  the  exigency  of  the 
moment,  and  for  no  other  reason  whatever. 
Supposing,  by  new  powers  being  made  under 
the  Church  Building  Acts,  other  churcheaand 
2H2 
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chapels  were  to  be  consecrated  according  to  | 
the  law  of 'the  Church  of  England  throughout 
the  land ;  would  not  the  necessity  for  these  un- 
consecrated  chapels  cease  ?  And,  under  such 
circumstances,  could  the  grantee  of  such  a  li- 
cense continue  to  o65ciate,  in  direct  opposition 
to  the  bishop  ?  J(  is  not  necessary  to  examine 
the  expediency  of  vesting  such  a  power  in  the 
bishop ;  the  question  is,  what  is  the  law  ?  I 
think  it  is  incumbent  upon  those  who  assert 
the  affirmative ;  that  is,  who  assert  that  it  is 
in  the  power  of  the  bishop  to  confer  a  perma- 
nent nght,  as  against  himself,  to  shew  that 
such  a  power  has  been  conferred  by  the  eccle- 
siastical law.  I  am  of  opinion  tluit  no  such 
power  has  been  granted ;  that  it  is  not  even  in 
the  power  of  the  bishop  himself  to  estop  him- 
self; but  that  he  is  bound,  according  to  the 
exigency  of  the  case,  to  revoke  such  a  license, 
if  he  thinks  the  good  of  the  church  requires  it. 

1  have  heard  no  authorities  cited  on  on^  side 
or  the  other,  which  require  the  examination  of 
the  Court,  to  ascerttun  their  applicability,  and 
on  generid  principles  I  am  of  opinion  that  the 
bishop  has  authority  to  revoke  such  a  license 
as  this,  accordinfr  to  his  own  discretion;  he  has 
exercised  that  discretion;  he  has  exercised 
that  discretion  in  this  case ;  a  discretion  not 
examinable  by  roe ;  and  I  have  no  alternative 
but  to  admit  the  articles."  Hodgson  v.  DiiUm, 

2  Curt,  388, 


or  his  servant  was  the  cause  of  injury?  Tliat 
there  was  something  wrong  was  evident ;  but  if 
any  of  the  servants  of  the  establishment  did 
anything  to  the  pipe  or  to  the  gas  before  the 
work  was  finished,  the  defendant  is  not  liable. 
Again,  if  you  think  the  extra  work  of  which  the 
defendant's  witness  has  spoken,  and  from  de- 
fect in  which  it  is  said  this  accident  occurred, 
was  done  by  that  witness  without  the  defen- 
dant's knowledge,  then  the  defendant  is  not 
answerable  for  the  injury  thus  occauoned.  If, 
however,  you  think  this  work  was  undertaken 
by  the  defendant,  and  that  there  was  negligence 
then  your  verdict  must  be  for  the  plaintiff." 
Verdict  for  the  plaintiff,  damage  500/.  Rapson 
V.  CubUt,  1  Car.  &  Mursh,  64. 


MASTBR  AND  SERVANT. 

An  action  on  the  case  will  lie  against  a  master 
for  an  injury  done  through  the  negligence  or 
unskilfiilness  of  the  servant  acting  in  his  mas- 
ter's emplov,  as  where  the  servants  of  a  carman 
ran  over  a  boy  in  the  streets,  and  maimed  him, 
by  negligence,  an  action  was  brought  against 
the  master,  and  the  plaintiff  recovered.  1 
Raym.  739.  So  when  tlie  servant  of  ^.,  with 
his  cart  ran  against  the  cart  of  ^.,  which  con- 
tained a  pipe  of  wine,  whereby  the  wine  was 
spilled,  an  action  was  brought  against  ^.,  the 
master,  and  holden  to  be  maintainable.  Id. 
Selw.  N.  P.  1097,  10th  edition.  In  a  late^case 
an  action  was  brought  for  the  negligence  of 
defendant's  servant,  and  consequent  injury  to 
plaintiff.  Plea,  that  the  defendant  was  not  em- 
ployed to  make  the  alterations  (those  through 
which  the  injury  occurred),  llie  defendant 
had  been  employed  by  a  clul)  (the  Clarence 
Qub)  to  make  alterations  and  suggestions  in 
their  club  house,  and  he  had  employed  j4.  B,, 
a  gas  fitter,  to  do  such  part  of  the  work  as  lay 
in  his,  ^.  B.*s  department,  and  by  the  negli- 
gence of  the  workmen  employed,  the  gas  es- 
caped, an  explosion  ensued,  and  great  injury 
was  done  to  the  plaintiff,  who  was  a  servant  in 
the  club.  '*  The  charge  is,"  sidd  Lord  Abinger, 
C.  B.,  "  that  the  defendant  undertook  to  do 
certun  work,  and  that  he  conducted  himself 
with  so  much  nej^li|;ence  about  it  as  to  occasion 
injury  to  the  plamtiff.  I  own  I  entertain  con- 
nderable  doubt  as  to  whether  this  action  will 
lie  against  the  defendant;  the  objection  how- 
ever, is  upon  record;  the  question  therefore 
for  you  is  whether  negligence  by  the  defendant 


NEW  BILLS  IN  PARLIAMENT, 

SPBCIAL  FSTTT  SESSIONS. 

A  BILL  has  been  brought  in  by  Mr..Q.  Rankes 
and  Mr.  Estcourt,  <'To  make  further  Provision 
for  the  holding  of  Special  Petty  Sessions,  and 
for  providing  that  in  certain  Cases,  where  Per- 
sons accused  shall  voluntarily  desire  to  plead 
Guilty,  it  shall  be  competent  to  the  Magis- 
trates at  such  Sessions  to  award  the  Sentence 
of  the  Law."  It  recites  that  by  the  laws  now 
in  force,  persons  apprehended  upon  certain 
charges  of  larocny,  felony,  and  misdemeanor^ 
are  committed  to  prison  to  take  their  trials  at 
the  assizes  or  general  or  quarter  sessions  of 
the  peace,  and  such  persons  frequently  under- 
go long  periods  of  imprisonment  before  their 
trials  can  take  place,  and  such  trials  are  at- 
tended with  considerable  expense  and  incon- 
venience, and  in  many  of  such  cases  it  is  the 
desire  of  such  persons  to  make  confession  of 
their  guilt  in  respect  of  such  charges:  and 
that  it  is  most  conducive  to  the  ends  of  justice, 
and  to  the  reformation  of  offenders,  that  per- 
sons, when  proved  by  their  own  voluntary 
confession  to  be  guilty,  should  receive  the  ad- 
judication of  the  sentence  of  the  law  without 
unnecessary  delay,  also  that  the  expenses  of 
trials  and  inconvenience  to  witnesses  may,  as 
far  as  possible,  be  avoided ;  therefore  it  is  pro* 
posed  to  be  enacted  as  follows : 

1.  That  when  any  person  shall  be  brought 
before  any  justice  or  justices  of  the  peace  upon 
any  charge  of  larceny,  or  of  any  felony  pun- 
ishable as  larceny,  nr  of  any  of  the  misde- 
meanors  following ;  (namely) 

Obtaining  any  chattel,  money,  or  valnable 
security,  or  property  by  false  pretences ;  or. 

Receiving  any  chattel,  money,  or  valuable 
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eecurity*  or  property,  knowing- the  tame  to 
have  been  felonious] v  stolen  ; 

Such  Justice  or  justices,  upon  taking  the 
examinations  in  writing  of  the  prosecutor 
nnd  witnesses,  as  now  by  law  in  such  cases 
re<)uired,  may  proceed  as  follows ;  (that  is 
to  say)  such  justice  or  justices  shidi  read 
or  cause  to  be  read  the  examinations  so  taken 
to  the  person  charged,  and  when  the  same 
shall  have  been  read,  the  justice  or  jus- 
tices shall  inquire  of  the  person  so  charged 
whether  he  or  she  may  desire  to  say  any 
thing  touching  the  matter  of  that  charge, 
and  also  whether  it  in  his  or  her  desire  at  that 
time  to  enter  any  plea  either  of  guilty  or  of  not 
guilty;  and  in  case  the  person  so  charged 
shall  voluntarily  express  a  desire  to  plead 
guilty  with  reference  to  that  charge,  it  shall 
be  lawful  for  the  justice  or  justices  to  order 
the  offender  to  be  detained  in  custody,  if  he  or 
they  in  his  or  their  discretion  shall  think  fit, 
until  the  next  special  petty  sessions,  to  be 
holden  as  hereinafter  mentiuned,  for  the  divi- 
sion in  which  the  offence  shall  be  alleged  to 
have  been  committed,  or  in  which  the  offen- 
der may  be  or  be  found,  instead  of  commit- 
ting him  or  her  for  trial* at  the  assizes  or  gen- 
eral or  quarter  sessions  of  the  peace  ;  and  the 
said  justice  or  justices  shall  have  full  power 
and  authority  to  admit  the  person  so  charged 
to  bail  in  such  sum  or  sums  of  money,  and 
with  or  without  sureties,  as  he  or  they  shall 
think  fit ;  and  such  justice  or  justices  shall 
subscribe  all  examinations,  bailments  and  re- 
cognizances, and  deliver  or  cause  the  same  to 
be  delivered  to  the  clerk  of  the  petty  sessions 
for  the  division,  to  be  appointed  as  hereinafter 
mentioned. 

2.  That  once  in  every  fourteen  days  at  the 
usual  place  of  holding  petty  sessions  for  the 
<l] vision,  and  at  some  time  to  be  fixed  by  the 
justices  usually  acting  therefore,  there  shall  be 
holden  a  special  petty  sessions  in  and  for  every 
division  of  every  county,  riding  or  other  place 
in  which  petty  sessions  are  or  may  be  hereafter 
held;  ana  that,  in  addition  to  such  business 
as  is  ordinarily  transacted  at  petty  sessions,  it 
shall  and  may  be  lawful  for  the  'iustices  then 
and  there  assembled  to  hear  and  determine  all 
such  cases  of  larceny  or  felony  or  misdemea- 
nor as  aforesaid,  in  which  the  person  charged 
ahall  voluntarily  desire  to  plead  guilty  (whe- 
ther the  case  shall  have  been  previously  inves- 
tigated or  not) ;  and  no  indictment,  arraign- 
ment or  other  formal  proceeding  shall  be  ne- 
cessary or  required,  otherwise  than  as  herein 
is  provided ;  (that  is  to  say)  upon  taking  the 
examination  in  writing  of  the  prosecutor  and 
witnesses,  as  now  by  law  in  such  cases  re- 
cjuired  (if  the  case  shall  have  been  previously 
investigated,  and  if  the  case  shall  have  been 
previously  investigated,  then  upon  reading  or 
causing  to  be  read  the  examination  of  the 
prosecutor  and  witnesses  to  the  person  so 
'charged),  the  justices  shall  inquire  of  the  per- 
son so  charged,  whether  he  ur  she  desires  to 
say  any  thing  touching  the  matter  of  that 
charge,  and  also  whether  it  is  his  or  her  desire 
-at  that  time  to  enter  any  plea^  either  of  guilty 


or  of  not  guilty ;  and  in  ease  the  person  to 
charged  shall  voluntarily  express  a  desire  to 
plead  guilty,  it  shall  be  lawful  for  the  said  jus« 
tices  to  convict  him  or  her  of  the  charge  in 
respect  of  which  he  or  she  shall  so  have  plea- 
ded guilty  as  aforesaid ;  and  it  shall  be  lawful 
to  the  said  justices  to  adjudge  the  offender,  in 
pursuance  of  such  conviction,  to  be  commit- 
ted to  the  gaol  or  house  of  correction  belong- 
ing to  such  county  or  place  as  aforesaid,  there 
to  be  imprisonei  for  any  term  not  exceeding 
six  calendar  months,  with  or  without  hard 
labour,  for  the  whole  or  any  part  of  the  term, 
and  with  or  without  solitary  confinement,  as 
the  said  justices  shall  think 'fit,  so  as  such  of- 
fender shall  not  be  kept  in  solitary  confine- 
ment by  virtue  of  this  act  for  more  than  one 
week  consecutively ;  and  the  said  justices  may 
further  order  any  such  offender,  if  a  male,  and 
under  the  age  of  sixteen  years,  to  be  once  or 
twice  publicly  or  privately  whipped,  or  to  be 
once  privately  whipped  and  discharged,  with- 
out imprisonment :  Provided  always,  that  in 
case  the  person  so  charged  at  the  special 
petty  sessions  (whether  the  case  shall  have 
been  previously  investigated  or  not),  shall,  be- 
fore such  justices  at  petty  sessions,  express 
his  or  her  desire  to  have  the  said  charge  in- 
quired into  bv  a  jury,  then  the  same  proceed-- 
ings  shall  be  nad  in  every  such  case  with  refe- 
rence to  the  trial  of  such  person  as  if  this  act 
had  not  been  passed. 

3.— /«/<m<«.  If  the  person  so  charged,  beinsr 
an  infant  under  the  age  of  sixteen,  shall  desire 
to  plead  guilty  to  the  charge,  the  justices,  be- 
fore thev  proceed  to  any  such  conviction  as 
aforesaid,  shall  inquire  whether  any  parent  or 
guardian  of  such  person  is  willing  to  attend 
and  shall  further  inquire  whether  such  parent 
or  guardian  does  or  does  not,  on  the  part  of 
such  person  being  an  infant  as  aforesaid,  as- 
sent to  the  making  of  the  conviction  and  ad- 
judication according  to  the  provisions  of  this- 
act ;  and  if  such  parent  or  guardian  shall  ex- 
press a  desire  to  have  the  said  charge  inquired 
into  by  a  jury,  or  shall  withold  his  or  her  as^ 
sent,  on  the  part  of  such  person  being  an  in- 
fant, to  the  conriction  and  adjudication  being 
made  under  the  provisions  of  this  act,  the  said 
justices  shall  not  in  such  case  convict  or  adju- 
dicate, but  the  same  proceedings  shall  in  every 
such  case  be  had  as  if  this  act  had  not  been 
made ;  otherwise  in  cases  where  the  assent  of 
such  parent  or  guardian  is  duly  signified,  the 
justices  may  proceed  to  convict  and  adjudi- 
cate, as  well  in  the  case  of  such  person  being 
an  infant,  as  in  other  cases,  according  to  the 
provisions  of  this  act :  Provided  always,  that 
when  no  parent  or  legal  guardian  of  such  per- 
son being  an  infant  as  aforesaid  is  in  atten- 
dance or  18  willing  to  attend,  it  shall  be  com- 
petent to  the  justices,  at  the  request  of  such 
person  being  an  infant  as  aforesaid,  to  permit 
one  of  the  guardians  of  the  poor,  acting  in 
that  division,  to  appear  and  answer  for  the 
purposes  of  this  act,  as  and  for  the  parent  or 
legal  guardian  of  such  infant,  with  respect  to 
the  conviction  and  adjudication  by  such  jus- 
tices, according  to  the  provisions  of  this  act: 
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Provided  Blso;tli«l  the  aMent  of  rach  frtrenC 
or  guvdian  to  such  eonviction  and  acyudiea- 
tion  shall  be  in  writin/p,  and  shall  be  signed 
by  the  -parent  or  gaardian»  and  ahall  be  re- 
turned»  together  with  the  examsoatSons  and 


.  4«  That  the  said  conviction  shall  and  mav  be 
in  the  form  hereinafter  directed,  and  shall  be 
signed  by  the  chairman  of  the  said  special  petty 
session,  and  need  not  be  under  seal,  and  shall 
be  of  three  parts,  one  to  be  preserved  by  the 
clerk  of  the  said  session,  one  other  part  thereof 
to  be  transmitted  to  the  clerk  of  the  peace  as 
hereinafter  directed,  and  one  other  part  thereof 
addressed  to  the  keeper  of  the  gaol  or  house 
of  correction  for  the  county  or  place,  and  de- 
livered to  him,  shall  be  fall  authority  to  such 
keeper  and  he  is  hereby  required  to  receive 
the  oody  or  bodies  of  the  person  or  persons 
therein  named,  and  to  punish  him,  her  or 
them,  in  the  manner  by  such  conviction  di- 
rected, as  fully  and  effectually  as  if  the  offen- 
der or  offenders  had  been  tried  and  convicted, 
and  sentenced  for  punishment  by  the  Court 
of  general  quarter  sessions  of  the  peace. 
.  5.  Justices  in  special  petty  sessions  to  have 
same  power  as  justices  in  quarter  sessions. 

6.  Justices  to  exercise  their  discretion,  whe- 
ther to  commit  for  trial  at  the  assizes  or  ses- 
sions, or  to  receive  the  plea  of  gtulty,  if  ten- 
dered according  to  the  provisions  of  this  act. 

7.  Justices  to  transmit  to  the  clerk  of  the 
peace  the  convieUon  of  offenders,  together 
with  the  depositions.    Form  of  conviction. 

8.  Justices  empowered  to  provide  for  the 
safe  custody  of  prisoners. 

9.  Justices  may  commit  offenders  to  bo- 
rough or  county  gaol. 

10.  Expences  of  prosecution. 

11.  Order  upon  the  treasurer  of  the  county, 
&c. 

12.  From  what  source  the  expenees  of  pro- 
secution shall  be  paid  where  no  eounty  rate 
exists. 

13.  Certain  provisions  in  7  Geo.  4,  c.  64, 
to  extend  to  this  act. 

14.  Act  not  to  extend  to  Scotland  or  Ire- 
land. 


CEIMINAL 


JUXISDICTJOK 
8I88I0N6. 


OF    QUARTBR 


A  bill  has  been  brought  in  by  Lord  Oodol- 
phin  to  "limit  the  criminal  jurisdiction  of 
courts  of  quarter  sessions.*'  It  recites  that  1^ 
reason  of  the  mitigation  of  the  punishments 
formerly  by  law  annexed  to  diven  of  the 
offences  hereinafter  mentioned,  many  of  such 
offences  are  now  usually  tried  at  the  quarter 
sessions  of  the  peace  for  the  several  coimties, 
cities,  and  boroughs  in  England  and  Wales, 
which  offences  before  the  said  alteration  of 
punishment  were  not  usually  tried  at  the  said 


quarter  aeayont :  and  Oiat  ft  Is  expedieai  thaT 
all  the  offences  hereinafter  mentioned  should 
be  tried  by  the  judges  of  superior  courts,  or 
by  other  the  Jvstices  and  jtdges  of  oyer  and 
terminer  and  general  gaol  delivery,  and  not  at 
the  quarter  sessions  of  the  peace :  it  is  there- 
fore proposed  to  be  enacted. 

That  no  Justices  of  the  peace  for  any  county, 
riding,  divison,  liberty,  or  franchise  in  Eng- 
land or  Wales,  and  no  recorder  for  any  citv  or 
borough  in  England  or  Wales,  shall,  at  their 
respective  general  or  quarter  sessions  of  the 
peace  for  such  county,  riding,  division,  li- 
berty, franchise,  ciu,  or  borough,  or  at  any 
adjournment  thereof,  try  anv  person  or  per- 
sons charged  with  any  capital  offence,  or  with 
any  of  the  following  offences ;  tnat  ia  to  say — 
Housebreaking,  stealing  above  the  value  of 

five  pounds  in  a  dwelling  house. 
Horse  stealing,  sheep  stealing,  cattle  stealing, 

maliciously  wounaing  cattle. 
Bigamy^  forgery,  perjury,  conspiracy,  assaolt 

with  mtent  to  commit  any  felony. 
Administering  or   attemptmg   to  administer 
poison   with   intent   to   kill   or  do  some 
grievous  bodily  harm. 
Administeriug  drugs  or  doing  any  thing  with 

intent  to  cause  or  procure  abortion. 
Manslaughter. 

Destruying  or  damaging  ships  or  vessels. 
The  breaking  of  shops,  warehouses,  connimg 
houses,  and  buildings  within  the  curtilages 
of  dwelling  houses. 
Killing  sheep  with  intent  to  steal  the  carcases. 
The  uttering  of  all  forged  instruments,  aod 
the  various  offences  enumerated  in  1 1  G.  4, 
and  1  W.  4,  c.  66,  forging  the  assay  marks 
on  gold  or  silver  plate,  and  all  the  offences  . 
relating  to  coin  enumerated  in  2  and  3  W. 
4,  c.  34. 
The  abduction  of  women. 
Bankrupts  not  surrendering  under  the  com- 
mission or  fiat  against  wem,  or  concealing 
tlieir  effects. 
Breaking  down  bridges  and  banks  of  rivers. 
Taking  rewards  for  helping  to  the  recovery  of 

stolen  goods. 
Personating  any  officer,  seaman,  or  other  per* 
son  in  order  to  receive  any  wage^  psy. 
allowance,  or  prize  mouejr  due  or  aopposed 
to  be  due,  or  any  out-pensioner  of  Greenwich 
hospital.  In  order  to  receive  any  out-pension, 
allowance,  due,  or  supposed  to  be  due. 
Sending  threatening  letters,  and  using  threats 

to  extort  mone^. 
Larceny  un  navigable  rivers  and  canals  and 
stealing  and  destroving  goods  in  progress  of 
manufacture,  and  larcenies  after  a  previous 
conviction. 
Embezzlement,  larcenv  by  clerks  and  servant^ 
and  receivers  of  stolen  gooda,  whether  suck 
person  or  persons  shall  be  charf^d  as  pria- 
eipal  offenders  or  as  accessories  before  or 
after  the  fact. 

2.  Indictments  to  be  sent  to  assizes. 

3.  Recognizances  to  be  obligatory  to  appear 


at  asaizes. 
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«THE  GRANDEUR  OF  THE  LAW/' 


DUKES. 


3,  William  Momtaoit,*  Duke  of  Man- 
CUB8TBR,  Viscount  MandevQle,  and 
Baron  Montagu  of  Kimbolton. 

Tbe  ancestors  of  this  nobleman  were  Sir 
Edward  M4>nta^u,  Lord  Chief  Justice  of  the 
Courts  of  King's  Bench  and  Common  Pleas  in 
the  reigp  of  Henry  VIIL,  and  holding  the  lat- 
ter office  under  Edward  VI ;  and  his  grandson. 
Sir  Henry  Montagu,  who  was  the  Lord  Chief 
Justice  of  the  King's  Bench  in  the.  reign  of 
James  L 

Tbe  family  of  Montecute  is  very  andenty  the 
first  of  the  nap&e  in  England  coming  over  with 
the  Conqueror.  Thomas  Montagu,  (the  fa- 
ther of  Sir  Edward,)  who  was  buried  at  He- 
Diington,  in  Northamptonshire,  in  151/,  is 
supposed  to  have  been  a  younger  branch  of 
this  family,  the  elder  branch  of  which  were 
anciently  Earls  of  Salisbury,  a  title  which 
became  extinct  in  that  family  in  1428. 

Sir  Edward's  mother  was  Agnes,  daughter 
of  William  Dudley  of  Clopton,  in  Northamp- 
tonshire, Esq:  and  she  had  issue  two  sons,  of 
whom  Sir  Edward  was  the  youngest.  He  was 
bom  at  Brigstock,  in  Northamptonshire  and 
studied  the  law  in  the  Middle  Temple, 
where  he  was  Autumn  Reader  in  1524,  and 
Double  Reader  in  153 1«  being  then  called  to 
the  degree  of  Serjeant- at- law.  Ten  other 
Seijeants  were  at  the  same  time  elected, 
and  the  feast  which  they  gave  on  the  oc- 
casion at  Ely  House,  and  which  is  described 
in  Stow's  Survey  of  London,  was  honoured 
with  the  company  of  the  King  and  Queen,  and 
the  whole  court.  It  lasted  five  days»  and  was 
so  magnificent  that  it  is  said  to  have  wanted 
little  of  the  splendour  of  a  feast  at  a  corona- 
tion.   In  29  Hen.  VIII.  (October  16th,  1537) 

•  •  Although  the  noble  family  of  Manners  is 
not  descended  from  taxf  lawyer,  it  is  curious 
that  John  Manners  the  eighth  Earl  of  Rutland, 
and  father  of  the  first  Duke  of  Rutland,  (so 
created  in  I703>)  was  one  of  the  Commis- 
sioners appointed  by  the  Ptoliament  in  No- 
vember 1643,  to  execute  the  office  of  Lord 
Chancellor.  It  appears,  however,  both  from 
Clarendon  and  WhitUck,  that  the  Earl  mo- 
destly desired  to  be  excuse<^  as  not  oader- 
sUntOng  the  law  nor  the  bath  to  betaken. 


be  was  appointed  King's  seijeant ;  and  on  th6 
21st  January,  1539,  he  was  advanced  to  tb€ 
office  of  Lord  Chief  Justice  of  the  King's 
Bench. 

It  appears  from  a  family  MS.,  cited  in  Col^ 
lins's  Peerage,  that  he  was  Speaker  of  the^' 
House  of  Commons ;  and  that,  on  a  bill  for  » 
subsidy  not  passing,  he  vns  sefit  for  by  the 
King,  who  sud  to  him,  ^'  Ho !  will  they  not  let 
my  bin  pass  ?^  And  laying  his  hand  on  the 
head  of  the  Speaker  (kneeling  before  lum)/ 
added, ''  Get  my  bill  to  pass  by  such  a  time 
to-n)orrow,  or  else  by  such  a  time,  this  h^d^ 
of  your's  shall  be  off."  Henry  VITI.  was  not 
a  man  to  break  his  word,  and  Sir  Edward  of 
course  took  care  that  neither  he  nor  the  Com«^ 
mons  should  be  deprived  of  a  head. 

Hanng  resigned  the  office  of  Chief  Justice 
of  the  King's  Bench,  he  was  appointed  Chief 
Justice  of  the  Common  Pleas  on  November  6,' 
1545,  and  presided  in  that  Court  during  the 
whole  of  the  resgn  of  Edward  VI. 

Shortly  before  the  death  of  that  monarch,  he 
was  compelled,  most  reluctantly  and  under 
threats  of  the  Duke  of  Northumberiand,  to 
assist  In  drawing,  and  to  sign,  the  deed  or  will 
by  which  King  Edward  altered  the  order  of 
succession  in  favour  of  Lady  Jane  Orey.  For 
this  act  he  wAs  imprisoned  in  the  Tower,  but ' 
hts  name  (with  fifteen  others)  being  struck  Out* 
of  the  list  of  twenty-seven  prisoners  left  for 
trial,  he  was  released  from  confinement.  Queen 
Mary  no  doubt  became  acquainted  with  his 
resistance  in  the  first  instance,  and  his  com- 
pulsion at  the  time.  His  own  account  of  the 
transaction,  which  he  shortly  afterwards  drew 
up,  may  be  seen  in  Fuller's  Church  History, 
vol.  ii.  p.  369.  Being  then,  however,  as  he 
acknowledges,  *' a  weak  old  man,'*  he  was 
removed  from  his  office  of  Chief  Justice  In  the 
following  September  (155^,  and  retired  to  his 
mansion  at  Boughton,  in'  Northamptonshire. 
He  died  on  Feb.  10, 1^6-7,  and  was  buried 
at  Hemington :  and  by  his  will,  dated  in  th^ 
previous  year,  it  appears  that  he  had  numerous 
manors  and  estates  in  the  bounties  ot  North- 
ampton«  Leicester,  Bedford,  and  Huntingdon* ' 
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He  was  tlirice  married.  His  first  wife  was 
EFizabeth,  daughter  of  WilKam  Lone,  of  Or- 
rtDgburf>  NortbamptoDshire^  Esq.^  by  whom 
he  had  three  sons  (who  died  young}  and  three 
daughters^  His  second  wife  wa»  daughter  of 
George  Kirkham,  of  Warmiagton,  Northamp- 
tonshire, Esq.,  by  whom  he  had  no  issue.  Aad 
his  third  wife  was  Hellen,  daughter  of  JohB 
Boper,  of  Elthara,  in  Kent,  Attorney  General 
to  Hen.  VUL,  and  by  her  he  had  fi?e  sons  and 
six  daughters. 

The  eldest  of  these  fire  sons  was  Edward^ 
who  married  Elizabeth,  daughter  of  Sir  Jamea 
Harrington*  of  Exton,  Rutland^  From  their 
eldest  SOD  Edward^  descended  the  Dukes  of 
Montagu,  a  title  now  extinct ;  and  their  thivd 
ton  was  Sir  Henry  Montagu,  first  Earl  of 
Manchester. 

Sir  Henry  Montagu  was  educated  at  Christ's 
College,  Cambridge,  and  then  became  a  stu- 
dent in  the  Middle  Temple,  where  he  was 
Autumn  Reader,  4  James  I. 

In  1601,  he  was  M.  P.  for  Higbam  Ferrers, 
mud  in  that  Parliament  rebuked  Mr.  Serjeant 
Hele  for  asserting,  on  a  motion  for  supply,  that 
the  Queen  had  as  much  right  to  our  lands  and 
goods  as  to  any  revenue  of  the  Crown.  In 
King  James's  first  Parliament,  March  1604, 
he  was  M.P.  for  London,  (having  been  shortly 
before  .  elected  Recorder  of  the  City,  and 
knighted)  and  took  a  prominent  lead  in  all 
important  debates,  being  the  first  named  in  a 
Gon^mittee  to  reriew  the  statutes  of  the  kmg- 
dom,  and  one  of  another  committee  to  manage 
a  conference  with  the  Lords  concerning  the 
taking  away  of  the  Court  of  Wards. 

On  February  4th,  1611,  he  was  called  to  the 
degree  ef  the  coif,  seven  days  after  which  he 
was  created  King's  Serjeant ;  and  in  the  fol- 
lowing May  he  is  mentioned  as  counsel  on  the 
trials  of  the  Earl  and  Countess  of  Somerset. 
On  the  removal  of  Sir  Edward  Coke,  in  1616, 
he  waSp  on  November  16th,  constituted  Lord 
Chief  Justice  of  the  Court  of  King's  Bench  ;  on 
vfhich  occasioB  Lord  Chancellor  EUesmere 
addressed  him  in  the  terms  recorded  in  Moore's 
Reports,  828  ;  and  his  q^lendid  procession  to 
Westminster  is  described  by  Dugdale  in  his 
Origines  Juridiciales,  p.  98.  He  continued  ia 
this  office  until  18  James  1,  (1620)  when,  on 
December  14th,  he  was  made  Lord  Treasurer 


of  England.  Although  it  was  said  he  bad  paid 
20,000/.  for  the  office^  he  did  not  retain  it  quite 
a  year.  Sir  lionel  Cranfield,  afterwards  Eaif 
of  Middlesex,  who  had  married  a  niece  of  the 
Duke  of  Buckingham,  being  appointed  in  hi» 
place  OB  October  13th,  1621. 

Sir  Henry  waa  nosed  to  the  Peerage,  oa 
December  19th,  1620,  by  the  title  of  Lord 
Montagu  of  Kimbolton,  in  the  county  of  Hunt- 
ingdon, and  Viscount  Mandevil,  and  was  made 
Lord  President  of  the  Cooncil.  Under  this  title, 
he  was  mtmed  the  first  Commissioner  of  the 
Great  Seal,  on  the  disgrace  of  Lord  Chancellor 
Bacon,  in  January  or  May,  T621,  (for  the  au- 
thorides  differ),  so  that  he  must  have  held  the 
office  of  President  for  some  months  before  he 
was  discharged  from  that  of  Treasurer.  He 
remained  Lord  Commissioner  until  Bishop  i 
Williams  was  made  Lord  Keeper,  oa  July  lOcb, 
1621. 

Re  con^ued  Lord  President  under  Chas.T, 
who,  on  February  5th,  1626,  created  him  Earl 
of  Manchester,  with  high  commandations  in 
the  preamble  of  his  patent.  In  T62fjli%  waa 
made  Lord  Privy  Seal,  and  retained  fte  office 
tin  his  death,  which  occurred  on  November 
7th,  1642,  at  nearly  eighty  years  of  age ;  having 
maintained,  during  those  difficult  times,  a  good 
general  reputation  and  credit  with  the  whole 
nation,  and  being  always  looked  upon  as  full 
of  integrity  and  zeal  for  the  Protestant  religioD, 
and  of  unquestionable  loyalty  to  the  King. 
He  was  buried  at  Kimbolton. 

He,  as  well  as  his  grandfather,  married  three 
wives.  The  first  was  Catherine,  the  daughter 
of  Sir  William  Spencer,  of  Yamton,  Oxford- 
shire, by  whom  he  had  four  sons  and  three 
daughters:  the  second  was  Anne,  daughter 
and  heir  of  William  Wincot,  of  Langham, 
Suffolk,  Esquire,  and  widow  of  Sir  Leonard 
Halliday,  Lord  Mayor  of  London;  by  whom 
he  had  no  issue :  and  hia  third  wife  was  Mar- 
garet, daughter  of  John  Crouch,  of  Cdro- 
bury,  Hertfordshire,  Esquire,  and  Widow  of 
John  Hare,  Esquire,  of  Totteridge,  by  whoaa 
he  had  two  sons  and  two  daughten. 

He  waa  succeeded  in  hia  honoun  by  Edward, 
his  eldest  son  by  his  first  wife,  who,  in  June, 
1643,  was  appointed  by  the  Parliament  one  of 
the  Commissioners  of  the  Great  Seal?  and 
distinguished  himself  greatly  as  a  commandv^ 
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In  vArioos  ttSaoB  against  the  kingf's  forces. 
CroniweH,  boweyer,  briagin|^  charges  against 
him,  lie  was  no  longer  employed ;  and  horri- 
fied and  disgusted  with  the  murder  of  the hing, 
he  retired  from  Parliament  till  the  meeting  on 
April  25th,  1660,  when  the  peers  voted  the 
restoration  of  Charles  II.  At  this  meeting 
lie  was  appointed  Speaker,  and  on  May  5th 
was  declared  first  Commissioner  of  the  Great 
Seal»  whkh  he  held  till  the  return  of  the  King, 

Communications  are  requested  to  be  addressed  to  F.  S.  A 


to  whom,  on  the  part  of  the  Peers,  he  made 
an  address  of  congratulation.  After  being 
honoured  with  the  Garter,  and  filling  the  office 
of  Lord  Chamberlain,  he  died  on  May  5th9 
1671. 

His  grandson  Charles,  the  fourth  Earl,  war 
created  Duke  of  Manchester  by  George  I.,  on 
April  SOth,  1719. 

See  also'the  Earl  of  Sandwich. 


,  to  the  care  of  the  Editor, 


LAW  OP  ATTORNEYS, 

ATTOBNBT  AV9  CLIBHT. 

liorS  Xedesdale  says,  in  his  treatise  on 
Pleading,  p.  153  3d.  edit.;  p.  189.  4th edit. 
"  Where  bills  have  been  filed  to  impeach 
deeds,  on  the  ground  of  firaud,  attorneys 
who  hare  prepared  the  deeds,  and  other 
persons  who  have  been  concerned  in  ob- 
tuning  them,  have  been  frequently  made 
defendants  as  parties  to  the  fraud  complained 
of,  for  the  purpose  oi  obtaining  a  full  dis- 
covery, and  no  case  appears  in  the  books  of 
a  demurrer  by  such  a  party,  because  he  had 
no  claim  of  interest  in  the  matter  in  question 
by  the  bill ;  and  in  the  case  of  Le  Texier  ▼. 
Tke  Margravine  of  Auspachf  Lord  Eldon 
says,  "  Where  an  attorney  or  other  agent  is 
so  involved  in  the  fraud  charged  by  the  bill, 
that  though  a  reconveyance  or  oUier  relief 
cannot  be  prayed  against  him,  a  court  of 
equity  will  rather  than  that  the  plaintiff 
shall  not  have  bis  co^ts,  order  the  agent  to 
pay  them ;  if  he  is  made  a  party,  the  plain- 
tiff must  pray  that  he  may  pay  the  costs, 
otherwise  a  demurrer  will  He."  In  Bowtes 
V.  Stewart,  1  Sch.  &  Lef.  209 ;  Lord  Redea- 
dale  acted  on  tlie  opinion  expressed  in  his 
work  on  Pleading,  and  in  a  very  late  case* 
Sir  L.  Shadwell,  V.  C,  has  held,  that  a  soli- 
citor who  has  joined  his  client  in  practising 
a  fraud  may  be  made  a  co-defendant  to  a 
suit,  to  set  aside  the  transaction. 


ANSWERS  TO  COMMON  LAW 
QUESTIONS. 

A  correspondent  who  signs  himself  **  Inex- 
periens,"  having  seen  the  answers  on  Convey- 
ancing rendered  by  **  Lector,"  has  forwarded 
the  following  answers  to  the  Common  Law 

Questions,   put  at  the   last  examination   in 
[ilary  Term. 

f  I6VCS.J59.  ^  ' 

'■  M  Beadles  y.  Burch,  4  M.  &  C.  332. 


Process. 

1.  Four  months,  pursuant  to  the  memo- 
randum subscribed  at  the  foot  of  the  writ«  ac- 
cording to  the  Stat.  2  W»  4,  c.  39,  s.  1. 

2«  In  case  it  should  be  made  appear  by  affi- 
davit to  the  satisfaction  of  the  Court,  out  of 
which  the  process  issued,  or  in  vacation  of 
any  judge  of  either  of  the  said  courts,  that  anr 
detendant  has  not  been  personally  served  with- 
any  such  writ  as  aforesaid,  and  has  not  ap- 
peared to  the  action  and  cannot  be  compelled 
to  do  so,  without  some  more  efficacious  pro- 
cess. Then  it  shall  be  lawful  for  such  court 
or  judge  to  order  a  writ  of  distringas  to  be 
issued  in  order  to  compel  the  appearance  of 
such  defendant. 

3.  That  the  cause  of  action  amounts  to  20/. ' 
or  upwards,  and  that  the  deponent  believes  the 
debtor  is  about  to  quit  England,  unless  forth- 
with apprehended,  stating  the  grounds  for 
such  belief. 

4.  Within  three  days,  otherwise  the  plaintiff 
cannot  enter  an  appearance  foe  the  defen-^ 
dant  according  to  the  statute. 

5.  If  the  defendant  do  not  declare  before, 
the  end  of  the  term,  next  after  that  in  which 
the  defendant  has  appeared,  service  of  a  written 
demand  of  declaration  may  be  made  on  the 
plaintiff,  his  attorney  or  agent,  which  expurea 
in  four  days* 

Pleading.  , 

6.  By  R.  H.  T.  4  W.  4,  a  joinder  in  de- 
murrer  need  not  be  signed  by  counsel. 

7.  No  more  than  one  count  by  the  same 
rules  will  be  allowed. 

8.  A  plea  of  non  est  factum^  operates  as  a 
denial  of  the  execution  of  the  deed  in  point  of 
fact  only,  and  all  other  defences  must  be  spe^ 
ciaUy  pleaded. 

Statute  of  Limitations* 

9.  By  suing  out  a  writ  of  summons  which* 
may  be  continued  by  atiat  and  pluries  aa  the* 
case  may  require,  if  any  defendant  therein 
named,  have  not  been  served ;  but  no  first  writ 
is  available  to  prevent  the  operation  of  ther 
statute  unless  the  defendant  be  served  there- 
with, or  proceedings  towards  outlawry  be  had' 
thereupon  or  unless  such  several  writs,  (if  any) 
isiued  in  continuation  be  returned  "  non  est 

,  inventus'*  and  entered  of  record^  within  one- 
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coAeodoif  month  next   after  the  expiration 
thereof  incJudiug  the  day  of  such  expiration. 

Evidence* 

10.  Tbe  course  of  proceeding  liere  adopted 
\t  to  serve  the  opposite  party  frith  a  notice  to 
admity  and  unless  he  consent  within  forty- 
eight  hoars,  to  obtun  a  summoas  before  a 
Judge  to  shew  cause  why  lie  should  not  con- 
sent to  such  admission,  or  in  case  of  refusal 
be  subject  to  pay  the  cosU  of  the  proof. 

Judgmeni  6p  drfUuU. 

11.  By  a  writ  of  inquirr,  or  in  the  case  of 
bills  of  exchange,  by  a  rule  to  compute  prin- 
cipal and  interest. 

12.  In  an  action  of  debt  final  Judgment  may 
at  once  be  signed  in  default  of  plea. 

interjdeoder, 

15.  Under  the  Interpleader  Act,  1  &2  W.4, 
45.58. 

fnehdrawing' furor, 

14,  Each  party  pays  his  own  costsl    The 

withdrawing  a  Juror  by  consent  of  the  parties 

is  no  bar  to  a  future  action  for  the  same  cause. 

Jadderion  v.  Neetor,  R.  &  M.  402. 

TVjidkr. 

16.  It  win  not  be  good  if  dogged  with  any 
condition.  5  £sp.  48 :  Camp.  21 ;  1  Car.  & 
P.  257,  4 19. 


SELECTIONS 
FROM  CORRESPONDENCE. 


Sir, 


LocAXi  conaTs. 


I  cordially  concur  in  the  observations  con- 
tatned  in  your  Number  of  the  19th  instant, 
roapeotiog  local  courts,  viz.  "  that  no  new  in- 
ferior tribunals  cbottld  be  created,  until  the 
utmost  had  been  done  in  diminishing  the  ex- 
pence  of  proceedings  in  the  Superior  Courts." 

The  foundation  for  local  courts  is  based 
npen  the  ground  of  cheapness  and  expedition. 
mMV  it  must  be  evident,  to  ali  persons  ae* 
quainted  ivitli  legal  matters,  that  both  thoae 
objects  have  been  attained  to  a  surprisinflr  de- 
gree, by  the  trial  of  causes  before  the  sheri^; 
for,  to  commence  and  try  an  action  in  about 
three  weeks,  is,  I  apprehend,  quite  sufficient 
expedition,  and  much  greater  than  is  agreeable 
to  most  of  the  defendants.  Anil  although  cheap 
m  anch  actions  now  are,  compared  with  what 
they  were  fornaerly,  yet  they  mighty  be  made 
much  cheaper  still ;  why  should  the  iissuing  of 
a  writ  cost  be,  out  of  purse,  which,  prior  to 
1838,  was  but  3«.  \d,  in  the  Queen's  Bench; 
2i,  9d.  in  the  Common  Pleas,  and  a  MiddlcKX 
writ  lOflf.,  and  in  term  time  onlv  6d,  issuing. 

I  beg  to  suggest,  that  for  debts  under  20/., 
it  should  not  exceed  1«.  7d,,  and  only  lOf.  6(/., 
to  the  attorney,  including  copy  and  service. 

By  making  thia  alteration,  and  dispensing 
with  the  rule  to  plead,  the  pleadings  fee  of  7«. 
the  issue  (as  the  writ  of  trial  contains  the 
whole  of  them),  and  reducing  the  under-she- 
riff's fees  to  rO#.,  such  actions  might  be  tried 


for  about  4/.  And  then,  i  sfipreheBMl,  there' 
would  be  no  necessity  whatever,  for  Uie  in- 
tended local  courts;  especially,  as  such  are 
established  in  almost  every  place  of  any  note 
already,  some  up  to  15/. 

And  though  small  as  such  costs  would  be,- 
yet,  would  it  not  be  much  better  for  all  parties 
voluntarily  to  make  the  reduetion,  tlum  to  loee 
at  least  two-thirds  of  the  little  business  of  this 
nature  that  is  now  left  i  the  increased  number 
of  such  actions  would  about  compensate  for 
the  deficiency,  but  if  not  satisfactory  to  the 
sheriff,  bis  Jurisdiction  might  be  enlarged. 

Many  complaints  were  made  against  the 
present  high  vcale  of  fees  when  first  pnblishecl 
(in  December,  1837.)  ^nd  you  then  (in  your 
16th  volume)  inserted  several  letters  upon  the 
.subject.  The  compensations  which  occasioned 
such  additional  clogs  upon  the  wheels  of  Jue- 
tice,  might  surely  be- much  easier  borne  by  tlie 
country,  than  the  eaormous  expefice  wMk 
will  be  entailed  upon  it,  bv  the  contemplated 
local  Courts,  which  after  all,  will  hSl  to  give. 
entire  satisfaction,*  unless  eontrouled  by  the' 
superior  ones,  and  even  then,  they  ought  nut 
to  posseM  an  Mw/ifWee  JurisdicticMi. 

f  trust  I  have  shewn,  therefore,  that  these  it- 
still  ample  room  to  make  such  reducttoa  ib. 
the  costs  of  actions  of  the  above  description,  as 
will  render  it  unnecessary  to  divdst  tbesttcdor 
Courts  of  so  Considerable  a  portSoh  ef^Aieir 
present  business,  and,  which  is.  so  vd^y^Beneft- 
c\t\  to  the  revenue  in  attorneys'  8C^mps» 
postages,  &c.,  as  well  as  to  the  nrofesahNu 
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BANKBUPTOT. — DBP08IT  OP  BBCVBlTr.— «0*' 

TICX.— OBDBR  AND   DI8POSITIOB.-!— 2  A]II»    3 

VICT.  C*  29. 

J  bankrupt  hnr  btfore  hU  bnnkmpi^  de* 
posited  a  pMcjf  nf  itfsumnee  with  e 
creditor  to  secure  payment  qf  n  bomd,and 
the  creditor  did  not  give  notice  qf  the 
deposit  to  the  Atsufance  Comipang  untii 
after  the  bankruptcy,  Held  that  the  trans- 
action  was  protected  bu  the  jici  2  and  3 
Fie.  c.  29. 

In  1826,  Sarah  Styan  having  a  large  ium 
of  money  left  by  her  brother's  will.  In  the 
hands  ot  trustees,  to  her  separate  use,  lent- 
j£dOOO  to  a  commercial  firm,  coesikti^  e€ 
her  husband,  since  deceased,  and  her  .^ona* 
Thomas  and  William  Styan,  the  battkmpts 
hereafter  mentioned,  upon  their  note,  pay»hle 
with  interest  to  the  said  Thomas  St|^  and 
William  Henry  Smith,  as  trustees  for  Mrs. 
Styan,  and  as  collatoral  securities  for  the  pay- 
ment, two  policies  of  insurance,  each  ror 
£2500,  effected  with  the  Equitable  Assurance 
Company  on  the  lives  of  the  said  Thomas  and 
William  Styan  respectively,  were  deposited 
with  Mr.  Smith.  Mrs*  Styan  died  1a  1833. 
having  bj.  her  will  gifetf  sU  her  estate  te  Ifc* 
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■«id  W«  H.  S<iikb,  And  tivo  otWc  on  «erlMB 
trusts,  ftod  she  appointed  them  her  ezectttors, 
nod  authorised  them  to  give  time  for  seven 
years  for  payment  of  the  said  debt,  which  then 
aflBonnted  to  £3800.    Thomas  and  William 
Styan  pasaed  their  bond  for  that  sum  to  Mr. 
Smith  and  his  co-trustees,  and  agreed  that  the 
said  policies    should    still    remain  with  Mr. 
SiDitn  as  collateral  securities.    Thomas  and 
William  Styan  were  declared  bankrupts  on  the 
Isl  April,  18^1,  and  a  question  arose  between 
their  assignees  and  Mrs.  Styan's  trustees,  as  to 
the  right  of  property  in  the   said  policies, 
under  the  circumstances  stated  in  a  special 
case  from  the  Court  of  Review.    That  case 
stated,  among  other  things,  that  the  bankrupts 
being  joiotly  and  severally  indebted  to  the  pe- 
titioners (W.  H  Smith  and  others,  petitioners 
iu  the  Court  of  Review)  as  executors  of  8anb 
Stvant  IB  the  sum  of  Jt3600^  executed  their 
aaid  bondiio  them  in  August,  1838,  for  pay* 
meat  of  the  sud  debt  by  instalments,  with 
interest.     And  as  a  collateral  security  for  the 
payment,  they  deposited  a  policy  of  iusarance 
for  £2600  oa  the  life  of  the  bankrupt,  T. 
Styan,  which  had  been  previously  deposited 
with  the  said  petitioner,  W.  H.  Smith,  in  trust 
for  Mrs.  Styan,  as  a  security  for  the  same 
debt,  and  continued  in  his  custody  ever  since 
as  such  sacority  ;   that  the  said  policy  was 
efTectsdlfai  d^ebruary,  1810,  with  the  equitable 
insurawfte^ioeiety,  whereby  the  trustees  thereof 
assured  the  sum  of  £2500  to  be  paid  to  the 
executors,  administrators  ,and  assigns  of  the 
said  T.  Stysii  after  bis  death,  and  that  the  said 
society  is  in  the  nature  of  a  joint  stock  com- 
pany, and  wherein  the  persons  effecting  poli- 
cies of  assurance  are  jointly  interested  in  the 
profits  to  be  made  by  the  society.    And  the 
Said  petitioners  further  stated  that  there  was 
due  to  them,  at  the  date  of  the  ftat,  and  stUl 
U,  the  sum  of  j£3782  upon  the  said  bond,  and 
the  petition  prayed  that  the  policy  may  be 
8t)ld,  and  the  proceeds  applied,  in  satisfaction 
of   the   said   delit.     The    petition    did   not 
alk/^e,  nor  was  any  proof  tendered,  of  a  notice 
to  the  assurers  of  the  depOHit  before  the  bank- 
ruptcy of  T.  Styan.    It  appeared  that  he  had 
committed  an  act. of  bankruptcy  on  the  I6th 
March,  and  that  such  notice  was  given  to  the 
assurers  on  the  22nd  March,  andthat  th^  fiat 
bore  date  on  the  1st  of  April  following,  at  the 
hearing  of  that  petition  on    the   dOth  July, 
1841,  before  the  acting  Judge  of  the  Court  of 
Review,  the  counsel  for  the  assignees  of  the 
bankrupt,  without  disputing  any  of  the  facts 
alleged  in  the  petition,   claimed  the  whole 
right  of  property  in  the  said  policy,  by  force 
of  the  statute  6  G.  4,  c.  16,  a.  72,  as  being  at 
the  time  of  the  bankruptcy  of  Thos.  Styan, 
with  the  consent  of  the  petitioners  in  the  po»> 
session,  order  and  disposition  of  the  bankrupt. 
They  relied  on  the  absence  of  any  allegation 
or  proof  that  the  assurers  had  notice  of  the 
sua  deposit  prior  to  the  bankruptcy,  the  want 
of  which,  they  insisted  was,  by  latv,  conclusive 
evidence  of  the  riffht  claimed  for  the  assig- 
nees.    The  learned  judge  decided  that  that 
was  n»t  oonclusive  of  such  right,  and  that 


there  WAS  no  sufficient  vvidcnM  that  tha' 
policy  was  at  the  time  of  tha  bankruptcy  with 
the  consent  of  the  petitionera  in  the  possession, 
order  or  disposition  of  the  bankrupt,  and 
that  he  was  then  the  reputed  owner  thereof 
within  the  intent  and  meaabg  of.  the  statnt^. 
And  he  declared  the  pethioaitffs  ware  equitable « 
mortgagees  of  the  said  policy,  and  ordered 
that  the  same  should  be  sold  and  applied  In- 
the  manner  prayed  by  the  petition,  &c.  The 
assignees  abandoned,  in  their  petition  to  the 
Lord  Chancellor,  containing  the  above  case,  all 
claim  to  the  policy  on  W.  Styan's  life,  as  it 
did  not  sppear  that  he  committed  any  act  of 
bankruptcy  before  the  22nd  of  March,  when 
the  former  notice  of  the  deposit  was  given  to; 
the  Assurance  Companv«  Tne  petition  prayed 
his  lordship  to  reverse  the  said  order  of  the 
judge  of  the  Court  of  Review. 

Mr,  Richards  and  mr,  Siinion  for  the  peti- 
tioners (the  oflicial  assignee  and  the  creditorfs 
assignees)  insisted  that  The  policy  did  not  par- 
take of  the  character  of  an  equitable  mortgage 
until  notice  of  the  deposit  or  assignmeni  was 
given  to  the  Equitable  Asioranee  Company, 
and  that  untH  then  it  was  hi  the  order  and  dfs< 
position,  and  reputed  oivnership  of  the  bank- 
rupt. That  notice  was  given  on  the  S2iid 
of  March,  but  Thos.  Styan  committed  an  act 
of  bankruptcy  on  the  15th,  and  the  fiat  issoed 
on  the  1st  of  April  had  relation  back  to  the 
time  of  the  act  of  bankruptcy. 

Mr.  Sitamion  and  Mr,  Bacon  for  the  re- 
spondents (the  executors  and  trustees  of 
Mrs.  Styan,  and  petitioners  in  the  Court  below) 
insisted  that  notice  was  nut  necessary,  and  if 
it  was,  that  the  company  had  constructive  no- 
tice of  the  deposit  by  reason  of  the  constitution 
of  the  Company  making  the  assured  partners 
in  it. 

The  fbllewing  cases  were  cited  on  the  point 
of  notice : — Rsfoii  v.  R<fulei  ;  •  FMentr  ▼• 
Case ;  ^  Jones  v.  Gibbons  i  e  Ex  parte  Monro  i 
d  Ex  parte  Burton  ;  •  fFiUkms  v.  Thorpe  ;  ' 
Esparto  ColmUe:^  Tliompson  v.  Severn  $  ^ 
Bozen  v.  BoUand ; '  T^mson  v.  Ramsbottomi  \ 
Smith  V.  Smith ;  ^  and  Meux  v.  Belt  ™« 

The  Lord  Chancellor ^  giving  his  judgment 
on  a  subsequent  day,  stated  the  facts  as  above, 
and  said  it  was  not  necessary  for  him  to  give 
any  opinion  on  the  points  as  to  the  necessity 
of  notice  of  the  deposit  to  the  company,  and 
what  would  constitute  sufiicient  notice,  nor  to 
comment  on  the  authorities  that  were  referred 
to  on  those  points,  as  he  was  of  opinion  that 
the  transaction  was  within  the  protection  of 
the  recent  act  2  and  3  Vict  c.  29,  s.  1,  by 
which  it  is  declared  that  all  dealings  and. 
transactions  bj  and  with  any  bankrupt  i&ofM 
fide  entered  into  before  the  issuing  of  any, 
fiat  against  him,  &C;,  shall  be  deemed  to  ba 


•  1  Yes,  ten.  348  s.  c.  1  Atk.  1/7. 

h  I  Bro.  C.  C.  126  s.  c.  2  T.  Rep.  491. 

c  9  Ves«  407.  <i  Buck  600.  •  1  Glyn  &  J.  207. 

'  2  Simons  257.  «  Mont  1 10. 

h  Moot  and  B.  67.  >  Mont,  and  B.  74. 

k  2  Keen  35.  >  2  Cro.  and  M.  23S» 

«  Hare  73.   ' 
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ynMd,  notwithstanding  anf  prior  act  of  bank* 
rnptcy  by  sueh  bankrupt  comtnitled,  provided 
the  person  so  dealing  with  the  bankrupt,  &c., 
had  not  at  the  time  any  notice  of  a  prior  act 
uf  bankruptcy  cointnitied  by  the  bankrupt,  &c. 
The  whole  of  the  transaction  in  the  present 
case  was  completed  before  the  fiat  was  issued, 
and  it  is  not  alleged  that  any  of  the  parties, 
now  the  respondents,  had  any  notice  of  any 
act  of  bankruptcy  by  the  bankrupt,  before  the 
deposit  of  the  policy*  It  made  tio  difference 
that  the  deposit  was  before  the  act  of  bank- 
ruptcy, and  the  trans  action  was  not  completed 
bv  the  notice  till  after  the  act  of  bankruptcy. 
Ihe  order  of  the  court  below  most  be 
affirmed.  • 

Jn  re  Styam,  BankropU.  Feb.  26,  1842. 

CRBDITOb's  suit. — MOKTGAOEK.—  COSTS. 

Where  a  mortgagee  hae  a  debt  due  /htm  a 
morigafor,  esclusiveo/hU  mortgage  debt, 
and  Jome  with  another  creditor  in  insti- 
tuting a  creditor's  suit,  he  does  not  by  such 
proceeding  render  the  mortgaged  premises 
liable  to  any  deduction  on  account  of  the 
€Osts  of  the  suit. 

This  was  a  creditor's  suit  instituted  by  the 
plaintiffs  for  the  administration  of  the  estate  of 
a  deceased  mortgagor,  one  of  the  plaintiffs 
being  also  mortgagee  of  certain  hereditaments 
belonging  to  the  deceased.  In  pursuance  of 
an  order  of  the  Court,  the  mortgaged  pro- 

Ssrty  had  been  sold  and  the  amount  paid  mto 
ourt.  The  sum  thus  realized  was  not  suf- 
ficient to  satisfy  the  amount  due  on  the  mort- 
gage, and  the  estate  was  altogether  insolvent. 
Application  was  now  made  on  behalf  of  the 
mortgagee  to  have  the  amount  produced  from 
sale  of  the  estate  paid  to  him  in  part  discharge 
of  his  mortgage,  but  it  was  objected  that  the 
fund  in  court  was  liable  to  the  costs  of  the 
suit,  and  that  the  mortgagee's  proportion  of 
them  should  be  satisfied  out  of  it  before  pay- 
ment of  the  balance  to  him. 

Tinney  for  the  mortgagee,  said  that  a  mort- 
gagee had  a  personal  demand,  which  entitled 
him  to  proceed  against  the  assets,  and  he  had 
also  a  charge  upon  the  land.  He  was  not 
therefore  bound  to  make  any  election,  but 
could  proceed  against  both  until  his  claim  was 
satisfied,  and  the  circumstance  of  the  mort- 
gagor's estate  being  insolvent  could  not  lessen 
his  rights.  He  cited  Greenwood  v.  Taylor,  1 
Russ.  &  M.  185 ;  Mason  v.  Bogg,  2  Myl.  &  C. 
443. 

Randall,  contrh,  said  that  Greenwood  v.  Tay^ 
lor,  had  been  questioned,  and  that  in  White  v. 
Bishop  of  Peterborough,  Jac.  402,  the  Master 
of  the  Rolls  said  that  although  a  mortgagee 
was  certainly  entitled  to  the  benefit  of  his  in- 


cumbrance, yet  the  Court  must  comider  the 
suit  as  being  for  the  benefit  of  all  parties,  and 
in  that  case  he  ordered  the  costs  to  be  paid 
out  of  the  fund. 

The  Master  of  the  Rolls  said,  that  there  was 
no  reason  for  charging  the  mortgagee  with 
any  part  of  the  costs  of  the  suit.  He  had  ano- 
ther debt  and  joined  with  another  creditor  for 
the  purpose  of  realizing  the  assets  of  the  mort- 
gagor. The  mortgaged  estate  having  been  sold, 
he  now  required  payment  of  his  mortgage  debt 
out  of  the  proceeds  of  sale,  but  it  was  said 
that  he  ought  out  of  such  proceeds  to  contri- 
bute to  the  expeoces  of  the  suit.  This  he 
could  not  be  called  upon  to  do. 

Jllen  V.  AlHridge,  February  25th,  1842. 


'  ^  Sir  John  Cross  held  that  the  case  was  not 
within  the  Act  2  and  3  Vict.  c.  29,  but  de- 
cided on  the  points  in  the  argument  that  the 
policy  was  not  in  the  disposition  of  the 
bankrupt. 


PRACTICE.— PRODUCTION  OF  DOCUMENTS, 

Where  a  bill  is  Hied  for  an  account  efa  trust 
fund,  the  plaintiff  is  not  entitled  to  the 
production  of  accounts,  or  documents  relm* 
ting  to  the  private  affairs  of  the  trustee  «•- 
less  it  can  be  shewn  that  such  private  mc- 
counts  or  documents  in  some  way  relate  to 
the  trust  property. 

This  was  a  suit  instituted  against  the  execu- 
tors of  a  party  interested  in  a  trust,  which  waa 
created  by  deed  in  the  year  1795,  and  subse- 
quently operated  upon  by  another  deed  in  the 
year  1802.  The  bill  charged  that  the  defen- 
dants  had  in  their  custody  divers  books,  papers, 
and  writings,  relating  to'  the  matters  in  differ- 
ence, and  the  answer  admitted  that  the  defen- 
dants had  in  their  possession  seveml  docnments 
relating  to  the  trust,  and  also  certain  accounts, 
books  of  account  and  vouchers,  belonging  to 
the  estate  of  the  deceased  trustees ;  but  stated 
that  owing  to  their  testator  having  been  dead 
29  years,  they  did  not  know  to  what  particular 
transactions  such  last  mentioned  accounts,  &c. 
related,  though  the^  denied  to  the  best  of  their 
knowledge  and  belief,  that  they  contained  any 
items  relating  to  the  trust  property.  A  motion 
was  now  made  on  the  part  of  the  plaintiff,  for 
the  production  of  all  the  documents  admitted 
by  the  answer  which  was  resisted  on  the  part 
of  the  defendants,  on  the  ground  that  the 
plaintiff  was  only  entitled  to  the  production  of 
such  portion  of  the  documents  as  clearly  re- 
lated to  the  trust  fund. 

Chapman  for  the  plaintiff  contended,  that  as 
the  defendants  only  spoke  as  to  their  belief, 
with  respect  to  the  accounts,  which  they  in- 
sisted to  be  private,  the  plaintiff  was  entitled 
to  an  order  for  inspection  of  the  w^hole  and 
cited  Bannatyne  v.  Leader,  10  Sim.  230. 

Freeling  for  the  defendants. 

The  Master  of  the  Rolls  said,  that  the  part  of 
the  motion  which  related  to  the  private  ac- 
counts could  not  be  granted.  It  was  not  suffi- 
cient to  charge  a  defendant  generally  with 
having  divers  accounts  in  his  possesion,  for  if 
there  were  any  documents  relating  to  the  mat- 
ters  in  question  they  ought  to  be  specified,  and 
if  it  was  the  duty  of  the  defendant  to  specify 
them,  they  should  be  brought  under  the  notice 
of  the  Court  in  a  proper  manner. 

/nman  v.  Tucker,  February  21  st,  18  J2; 
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fBitt  €|)ancfll0r  of  CnsUiitr. 

•^II.I,_C0N8TRnCTIOK    OF— PRACTICE— MAB- 
TBR*8    REPORT. 

Where  a  bequest  woe  made  to  the  chUdren  of 
the   testator's  nephew  James,   and  such 
nephew  died  in  the  life  time  of  the  tes- 
testator,  without  leaving  issue,  but  there  was 
another  nephew  named  Henry,  who  had 
children  living  at  the  date  of  the  will,  and 
of  the  testator's  death:    Held,  that  the 
Court  would  not  without  very  strong  grounds, 
determine  the  testator  to  have  intended  such 
bequest  for  Henry  instead  of  James, 
The  Master  having  reported  in  favor  of  Henry's 
children,  and  the  Court  having  allowed  the 
exception  against  this  finding  :  Held  that 
new  evidence  might  be  given  before  the  Mas- 
ter in  support  of  the  claim  made  by  Henry's 
children,  on  the  reference  for  reviewing  his 
report. 
TliiJ  cause  came  on  for  hearingr  on  further 
directions^  and  upon  exceptions  to  the  Master's 
report.    Andrew  Coghlan  ihc  testator  in  the 
pleadings  named,  by  bis  will,  dated  [the  14th 
of  March,  1837,  gave  to  his  trustees  and  ex- 
ecutors 5000/.  upon  trust,  to  pay,  transfer,  and 
assign  the  same  to  and  amongst  all  and  every, 
the  child  and  children  of  his  niece,  Catherine 
Anthony,  and  of  his  nephew  the  late  James 
Coghian,  to  be  divided   between  and  among 
them,  share  and  share  alike,  if  more  than  one, 
and  if  but  one,  to  such  only  child,  to  be  paid  to 
such  of  the  said  children  as  shouUt  be  a  son,  or 
sons  on  attaining  twenty-one,  and  to  such  of 
them  a8  should  be  a  daughter,  or  daughters, 
ou  attaining  that  age,  or  marrying ;  with  powers 
for  advancement  and  maintenance.     The  tes- 
tator died  the  31st  of  March,  1837 1  his  nephew 
James  having  died  without  issue  in  1821,  but 
several   children  of  another  nephew,  named 
Henry,   were  living  at   the  date  of  the  will, 
and  of  the  testator's  death,  and  in  their  behalf 
it  was  contended  that  they  were  the  persons 
meant  under  the  bequest  to  the  children  of 
James,  and  that  the  use  of  the  name  of  James 
was  owning  to  a  mistake  of  the  testator.    Evi- 
dence was  gone  into  before  the  Master,  for  the 
purpose  of  shewing  that  Henry's  children  were 
the  legatees  intended,  consisting  principally  of 
aflSdavits,  shewing  the  state  of  the  testator's 
family,  and  also  of  an  affidavit  by  the  testator's 
widow,  who  stated  that  after  the  will  was  pre- 
pared, it  was  read  over  to  her  by  the  testator; 
who  asked  her  if  it  was  all  right,  observing  at 
the  same  time,  that  if  any  alterations  wus  re- 
quire*, it  was  not  too  late  to  make  it,  and  who 
further  stated  that  she  firmly  believed  Henry's 
name  had  stood  in  the  will  instead  of  James, 
and  that  the  testator  had  the  same  impression. 
The  Master  having  reported  in  favor  of  Henry's 
children,  four  exceptions  were  taken  to  his 
report;  viz,  1st.  Because  he  had  certified  that 
the  testator  had   made  a   mistake   when  he 
coupled,  with  the  gift  to  the  children  of  his 
niece,  Catherine  Anthony,  a  gift  also  to  the 
children  of  his  late  nephew,  James ;  secondly, 
because  he  had  certified  the  testator  was  aware 


there  were  children  of  Heory,  and  therefore, 
that  he  could  not  effect  his  mtentioo,  except 
by  coupling  the  childrc>n  of  Catherine  with  the 
children  of  Henrys  thirdly.  Because  fae  had 
certified  that  the  children  of  Henry  were  the 
persons  meant  by  the  testator,  in  so  much  of 
the  bequest  as  referred  to  the  children  of 
James ;  fourthly.  Because  he  had  not  certified 
that  the  children  of  the  testator's  niece,  Cathe- 
rine Anthony,  and  also  the  children  or  child, 
if  any  of  his  nephew,  the  late  James  Coghlan, 
were  the  persons  meant  by  the  said  testator, 
by  the  description  of  all  and  every,  the  child- 
dren  of  his  niece  Catherine  Anthony,  and  of 
his  nephew  the  late  James  Coghlan. 

Sir  Charles  fFetherell  and  Lovatt,  in  support 
of  the  exceptions,  said,  that  even  if  this  had 
been  a  case  of  competition  between  two  parties 
claiming  adversely,  but  had  been  simply  one 
in  which  the  executors  had  required  the  direc- 
tion of  the  Court  for  tue  purpose  of  givinir 
effect  to  the  will,  very  strong  grounds  would 
have  been  required  to  satisfy  the  Court  that  a 
mistake  had  been  made  by  the  testator :  bat 
here  the  miestion  was*  whether  the  testator 
with  a  full  knowledge  of  all  circumstances 
necessary  to  guide  his  judgment,  intended  to 
convey  a  different  meaning  to  that  which  was 
plainly  expressed. 

They  cited  Delmare  v  RtfbeUo,  3  Bro.  €.  C. 
AiG.—Hoimes  v.  Custance,  12  Fes.  279. 

Bethell  and  Chandless  contra,  urged  that 
where  a  testator  knows  the  circumstances,  and 
does  not  declare  his  intention  according  to 
those  circumstances,  it  may  fairly  be  suppo8e<l 
there  is  an  evident  mistake,  and  this  case  was 
clearly  within  such  a  rule.  Had  there  been 
any  person  to  answer  the  der^cription  given  by 
the  testator  as  in  the  recent  case  of  Biundeil  v. 
Gladstone*  there  might  have  been  some  diffi- 
culty in  supporting  the  Master's  finding,  but 
here  there  was  no  person  in  esse,  or  who  could 
possibly  come  into  esse,  to  answer  such  descrip- 
tion, and  it  was  clear  from  the  evidence  of  the 
testator's  widow,  that  the  children  of  Henry 
were  the  net  so  a  intended  to  be  benefitted. 

fValpole  for  the  executors. 

The  Fice  Chancellor  said  he  must  first  look 
at  the  very  words  of  the  will,  and  see  if  the 
will  was  not  made  by  the  testator,  to  a  certain 
extent,  in  the  dark.  His  honor  then  read  the 
words  of  the  will  before  set  forth  and  continued : 
"These  words  necessarily  lead  to  an  inference 
that  at  the  time  when  the  testator  made  his 
will,  he  was  ignorant  whether  the  objects  of 
his  bounty  were  in  esse  or  not.  There  were 
ttvo  material  circumstances  of  which  it  waa 
necessary  to  assume,  the  testator  was  aware, 
and  whf  might  not  the  testator  have  forgotten 
one  of  {hese  circumstances  as  well  as  another, 
or  both?  (ie  might  have  intended,  the  uc« 
known  children  of  James  as  well  as  tlie  un- 
known children  of  llenry«  With  respject  to 
the  evidence  it  was  of  the  loosest  description. 
He  did  not  wish  to  impeach  the  veracitv  of 
the  testator's  widow,  but  she  seemed  to  nave 
emptied  her  whole  mind  in  an  afiidavit.  .She 
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jtated  diat  the  will  was  read  o?ef  to  her,  and 
thMt  the  testator  aiked  ber  whether  she  ap- 
proved of  it.  Was  it  not  then  most  extra- 
ordinary that  with  her  knowledge  that  Henry 
was  meant  she  did  not  mention  it  ?  It  was 
more  likely  that  the  testator  would  know  that 
Henry  was  the  name  of  the  party  who  so  re- 
cently died,  than  that  James  had  died  without 
4ssne.  There  was,  then,  nothing  to  look  to 
but  the  words  of  the  will,  and  the  exceptions 
.must  he  allowed,  and  the  Master  must  be  di- 
jected  to  review  his  report. 
•  Bethell  asked  that  it  should  form  part  of  the 
terms  of  the  reference,  that  the  Master  should 
receive  any  further  evidence  that  his  clients 
might  be  capable  of  adducing,  because  the  ef- 
fect of  allowing  the  third  and  fourth  excep- 
tions, would  otherwise  be  to  preclnde  the 
Master  from  matcing  aav  further  enquiry. 
•This  was  objected  to  by  the  counsel  on  the 
other  side,  but 

The  Fice  Chancellor  said,  that  the  parties 
miffht  have  abstained  from  bringing  further 
evidence,  because  the  Master  had  expressed 
himself  satisfied,  and  unless  it  could  be  shewn, 
that  all  the  evidenee  that  could  be  procured, 
had  been  adduced,  the  claimants  ought  to 
have  the  opportoaity  of  strengthening  their 
case ;  but  it  was  unnecessary  to  make  any 
.special  order  upon  the  subject,  as  the  Master 
by  being  directed  to  review  his  report,  would, 
as  a  matter  of  course,  receive  such  further 
evidence. 

Dembenny  v.  Cog^hUn,  March  I4th  and  I5lh 
1842. 

t&ureit*4  Sf  nrd  ^r^ctia  Court. 

UnKL.— RIOT. — COSTS. — 6  W.  &  M.  c.  11. 

A  pereon  itnured  in  a  riot^  the  alleged  result 
of  a  lUbei  on  a  political  dinner,  who  pro- 
secutee  the  pereone  publiehing'  the  lihet,  is 
not  entitled  to  his  costs  as  a  **  party 
grieved,'*  under  the  bfF,8fM,  e.  11. 
The  prosecutor  in  this  case,'  Mr.  Thorney- 
croft,  bad  olitained  a  side-bnr  rule  for  his 
costs  under  the  6  W.  &  M.  c.  II,  s.  3,  which 
empowers  the  Court  of  Q.  B.  in  cases  of  in- 
dictment, where  a  writ  of  certiorari  is  prose- 
cuted by  the  defendant,  and  the  defendant  is 
convicted,  to  give  costs  to  the  prosecutor, 
*^  if  he  be  the  party  meved.''  In  this  case  an 
indictment  was  preferred  against  the  defen- 
dants for  a  libel  on  Lord  Ingestre,  at  a  poli. 
tical  dinner  which  was  to  take  place  at  Bilton, 
in  Staffordshire.  The  libel  was  charged  in 
the  indictment  as  calculated  to  produce  a 
riot  at  the  dinner.  It  was  proved  that  a  riot 
■did  take  place,  md  the  prosecutor  was  con- 
wderably  injured  on  that  occasion.  The  in- 
dictment had  been  removed  by  certiorari,  and 
the  defendants  had  been  convicted,  where- 
iipen  the  prosecutor  obtained  a  side-bar  rule 
fer  his  costs.  A  rule  nisi  having  been  granted 
for  the  discharge  of  this  rule, 
'  R.  V>  Richards  shewed  cause,  and  con- 
tended that  Mr.  Thorney croft  was  obviously 
the  party  grieved,  having  sustained  injury. 


He  cited  Rejf  v.  Thmphinson,  2  B.  ft  Ad.  287; 
Rejp  V.  Dewsnap,  16  East,  194 ;  Rex  v.  fnh^ 
bitants  of  Taunton  St,  Mary,  3  Ma.  &  Sel.  465. 

Ludlow,  Serjt.,  contrh.  In  the  cases  cited, 
the  injury  had  been  caused  to  the  party  ob« 
taining  costs,  by  the  act,  which  was  the  sub- 
ject of  the  indictment.  Here  the  libel  formed 
the  ground  of  the  indictment,  from  which  the 
prosecutor  sustaine<l  nu  direct  damage. 

Cur.  adv.  tuii. 

fFilliams,  J. — I  can  find  no  case  in  which  a 
party  has  been  considered  as  entitled  to  costs 
as  being  the  party  grieved,  unless  be  has  been 
aggrieved  by  the  subject  of  the  indictment. 
Here,  if  the  party  has  been  injured,  it  has 
been  only  incidtntally  to  the  offence  charged 
on  the  face  of  the  indictment,  because  the 
things  complained  of  was  not  that  which  in- 
jured the  prosecutor.  How  can  I  take  upon 
myself  to  say  that  there  is  not  sufficieat  in- 
flammable matter  at  Bthon,  in  case  of  a  party 
dinner,  to  produce  this  disturbance,  and  cause 
the  injury  which  is  the  subject  of  complaint  ? 
This  application  of  Mr.  Thorneycroft  goes 
beyond  any  other  which  has  yet  been  made, 
and  I  think  that  the  present  rule  must  be 
made  ahtiolute. 

Rule  absolute. — Regina  v.  Caldecott  and 
another,  H.  T.  1842.    Q.  B.  P.  C. 


NOTICE  OF  MOTION  FOR  DISCHAROg  OF  FRI> 
80NER  UNDER  48  Gbo.  3,  C.  123. — R.  G. 
H.  T.  2  W.  4,  8.  90.— 8BRVICB  OF  RULE 
NJ8I. 

A^otice  of  an  intended  motion  for  the  <///- 
charge  of  a  prisoner  under  the  48  Gto,  3, 
c.  123,  must  be  given  ten  clear  dvys  before 
the  intended  motion  ;  and  a  notice  of  mo- 
tion on  the  first  day  of  Term,  given  eight 
dftys  before  Term  began,  teas  held  to  be 
intwficient,  though  the  motion  ttits  not 
actually  made  until  after  ten  days  had  eje- 
pired. 

Service  of  a  rule  nisi  for  the  discharge  of  a 
pritoner  must  be  both  on  the  plaintijf  and 
his  attorney ;  and  where  there  are  several 
plaintiffs,  service  on  one  is  sufficient. 

A,  Dow  ling  moved  for  the  discnarge  of  the 
defendant  out  of  custody,  under  48  Geo.  3, 
c.  123,  he  having  lain  in  execution  twelve 
mouths,  for  a  debt  nut  exceeding  20/.  Eight 
days  before  Term  began,  notice  had  been  given 
to  the  plaintiff  of  tips  motion,  which  it  was 
intimated  would  be  made  on  the  first  day  of 
Term,  or  so  soon  as  counsel  could  be  heard. 
The  rule  of  H.  T.  2  \V.  4,  s.  90  ( I  DowL  P.  C. 
195),  required  ten  days  notice,  but  it  was  sub- 
mitted that  the  defect  in  the  length  of  notice 
was  got  rid  of,  by  the  fact  that  more  than  tea 
days  nad  now  elapsed  since  it  was  given. 

Patteson,  J.— That  will  not  do.  The  length 
of  notice  required  is  ten  days,  and  the  defen- 
dant might  nave  made  this  application  oo  the 
first  day  of  Term,  although  be  has  delayed  it. 
A  rule  nisi,  however,  may  be  taken. 

A.  Dowling  would  take  the  direction  of  the 

Court,  on  whom  the  rule  ain  should  be  served. 

I  The  attorney  must  be  ^fxmt^  functus  offi^o. 
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Jod^fmetit  having  been  ligned,  and  the  cause 
aft  an  end.  FUle  Kelfy  v.  Diekemon,  1  Dourl. 
P.  G.  546;  Gwrdon  w.  Twine:  4  Dowl.  P  C.  560. 
A  qaestion  also  arose  whether,  there  being 
several  defendants,  service  on  all  was  requisite. 

Pitiittunt  J. — ^The  rule  should  be  verved 
both  on  the  plaimiffand  tiie  attorney;  but  as 
the  plaintiflfs  are  joint  plaintiffs,  service  on  one 
of  them  will  be  sudicient. 

Rule  nisi  granted. — Bolton  and  others  v. 
^Hen,  M.T.IS4\.    Q.  B.  P.  C. 

Commoii  9\tui. 

FLBADIKO  8IVKBAL  FLEAS.  —4  &  5  AkNB, 
C.  16. —  TaBBFABa. 

In  trespass  quare  clatisum  fregit,  the  df/en- 
dtmts  sought  to  plead  first.  Not  rtiilty ; 
eeeondly,  not  possessed ;  thirdlj/,  that  one 
T.  yfos  seized  in  fe^  of  the  close  in  ques- 
tion, trho  demised  to  B.,  who  demised  to 
H.,  vho  became  bankrupt,  and  that  the 

;   defendants    entered    as    his    assignees; 

'  fourthlif,  a  like  plea,  onfy  stating  that  H. 
mortgaged  to  one  R.^and  continued  in  pos^ 
session  as  tenant  to  H.,  and  that  the  de/en- 
dants  entered  as  assignees  of  H. ;  fifthly,  a 
like  plea  to  the  fourth,  onh  stating  that  H. 
and  R.y  in  order  to  defraud  the  creditors 
qfH.,  demited  to  the  plaintiff :  Held,  that 
these  were  pleas  which  might  he  pleaded 
together,  not  being  in  contravention  ^  the 
Stainte  of  Anne. 

Mr.  Serjt.  Bompas  shewed  cause  against  a 
rule  obtained  on  behalf  of  the  defendants,  for 
setting  aside  an  order  of  Coltman,  J.,  made  at 
4?han!ber8 ;  and  for  allowing  the  defendants  to 
plead  the  above-mentioned  pleas ;  any  one  of 
which,  in  connection  with  the  plea  of  Not 
gniltv,  the  learned  Judges  had  ordered  might 
be  pleaded.  It  was  contended  that  the  pleas 
clearly  contemplated  only  one  matter  of  de- 
fence,  and  that  the  R.  G.  H.  T.  4  W.  4,  (2 
Dowl.  P.  C.  3ri).  forbade  their  being  all  put 
opon  the  record.  The  plea  of  not  possessed, 
,would  obviously  raise  the  questions  desired, 
and  the  Court  would  not  drive  the  plaintiff  to 
put  in  issue  a  great  variety  of  facts,  many  of 
which  must  be  immaterial. 

Mr.  Serjt.  Manning,  in  support  of  the  rule, 
cited  Morse  v.  Apperley,  7  M.  &  W.  145;  8 
Dowl.  P.  C.  203,  and  contended  that  all  the 

, pleas  were  necessary,  for  unless  they  were  all 
pleaded,  the  defendants  might  be  turned  round 

.upon  some  point  of  title  quite  beside  the  ques- 
tion in  dispute.  The  real  object  was  to  com- 
pel the  plaintiff  to  raise  tliat  issue,  which  was 
the  material  one,  and  the  case  cited  was  a 
distinct  authority  in  favour  of  the  defendants. 

.The  case  ranged  itself  under  the  provisions  of 
the  statute  0(4  &  5  Anne,  c.  16,  and  not  under 

.  the  rule  of  Court. 

Per  Cuna/n.— The  question  is,  whether  it 
would  be  an  indiscreet  application  of  the  pro- 
visions of  the  Statute  of^Anne,  to  allow  these 
pleas  to  be  pleaded  in  conjunction.    The  first 

•  and  second  pleas  may  cleat ly  be  pleaded. 
Then  can  the  rest  be  also  put  on  the  record. 
The  fifth  plea,  w  which  fraud  is  alleged  to 


have  4ieen  practised  by  the  bankrupt,  to  which 
the  plaintiff  was  a  part^,  is  obviously  allowable, 
and  then  the  question  is,  whether  only  one  pr 
both  of  the  other  pleas  should  be  pleaded. 
As  we  understand  the  case,  the  third  plea^ 
would  rely  on  a  title  for  the  whole  term  In  the 
bankrupt ;  the  fourth  plea  would  proceed  on 
the  same  term,  being  in  the  bankrupt  up  to  a 
certain  time,  and  then  would  allege  a  mort- 
gage by  him  to  another,  who  granted  title  to 
him  for  a  shorter  term.  We  are  not  prepared 
to  say  that,  though  the  pleas  may  be  identied 
down  to  the  time  when  the  close  first  ctme  to 
the  bankrupt,  there  may  not  be  subsequently 
such  a  dfterence  in  the  position  of  the  right 
of  the  bankrupt,  as  set  up  in  the  fourth  pka* 
as  to  entitle  the  defendants  to  put  both  pleas 
on  the  record. 

Rule  absolute. — Pym  v.  Oraxebrook,  H.  T. 
1842.    C.  P. 

JUDGMBKT  A8  IN  CASE  OF  A  NONaUIT.—  SBT- 
TtBJIBNT  9F  ACTION.' — COSTS. 

Where,  in  nnswer  to  a  rule  nm  for  Judgment, 
as  in  case  of  a  nonsuit,  it  was  sworn  that 
the  action  had  been  settled  between  the 
parties  in  the  absence  of  the  defendant's 
attorney,  and  there  was  notlnng  to  shew 
thai  the  compromise  had  been  effected  with 
the  object  of  defrauding  the  attorney  of 
his  costs,  the  Court  discharged  the  rule, 
but  directed  the  costs  to  be  costs  in  the 
cause. 

Mr.  Serjt.  Shee  showed  cause  against  a  rule 
fifit  for  judgment  as  In  case  of  a  nonsuit: 
He  produced  an  affidavit,  which  stated,  that 
an  agreement  had  been  made  between  the 
plaintiff  and  defendant,  upon  which  the  pro- 
ceedings were  to  be  stayed,  each  party  paying 
his  own  costs,  and  also  an  affidavit  of  the  de- 
fendant, who  swore,  that  if  his  attorney  was 
proceeding  in  the  cause,  it  was  without  his 
instructions  or  authority.  It  was  obvious^ 
therefore,  that  this  was  a  step  taken  by  the 
defendant's  attorney  with  a  view  to  his  secu- 
ring his  costs.  His  remedy,  however,  was 
against  his  own  client,  who  had  consented  to 
a  stay  of  proceedings,  and  not  bv  means  of 
such  a  motion  as  the  present,  and  the  Court 
would,  therefore,  discnarge  the  rule. 

Mr.  Serjt.  Andrews,  In  support  of  ths  ni)e, 
contended  that  the  Court  would  protect  the 
attornisy. 

Erskine,  J.— The  result  of  the  cases  is,  that 
the  parties  to  an  action  %vill  not  be  allowed  to 
compromise  for  |he  purpose  of  defrauding 
the  attorney,  but  a  case  of  bond  fide  compro- 
mise is  different. 

Mr.  Serjt.  Andrews.^The  plsintiff  would 
be  called  uoon  for  a  peremptoi'y  Undertaking. 

Tindal,  C.  J.— This  is  not  a'Cilse  In  which 
we  ought  to  make  the  rule  absolute,  more  es- 
pecially as  the  party  has  a  remedy  by  drryiiig 
the  cause  down  by  proviso.  But,  under  the 
circumstances,  the  costs  may  be  costs  in. the 
cause. 

Rule  discharged  accordingly.— P<ry«e  T. 
Haredale,  H;  T.  1842.  C.  P. 
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The  examiners  appointed  for  the  ezamina- 
tioQ  of  persons  applying  to  be  admitted  attor- 
neys, have  fixed  Tueid^/ff,  the  3d  Mt*y  next,  at 
half-past  nine  in  the  forenoon,  at  the  Hall  of 
the  Incorporated  Law  Society,  in  Chancery 
Lane,  to  take  the  examination. 

The  articles  of  clerkship  and  assignment,  if 
any,  with  answers  to  the  questions  as  to  due 
service,  according  to  the  regulation8«pro?ed 
by  the  judges  in  Easter  Term,  1836,  must  be 
left  on  or  before  Thursday,  the  2 1st  ^/>ri7, 
with  the  Secretary  of  the  Law  Society. 

Where  ihe  articles  have  not  expired,  but  will 
expire  during  the  term,  the  candidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  term,  and 
answers  up  to  that  time. 

The  following  regulation  is  important  to  no- 
tice; 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  writing,  classed  under  the  several  heads  of 
—I.  Preliminary.  2.  Common  and  Statute 
Law,  and  Practice  of  the  Courts.  3.  Convey- 
ancing,   4.  Equity  and  Practice  of  the  Courts. 

,  Bankruptcy  and  Practice  of  the  Courts. 
6.  Criminal  Law,  and  proceedings  before  jua- 
tices  of  tlie  peace. 

'  Each  candidate  is  required  to  answer  all  the 
Preliminary  questions  (No.  1);  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  other  heads  of  inquiry.— ComwoJi  Law 
and  Equity t  being  two  thereof. 

The  number  of  candidates  for  examination 
next  Term,  appears  to  be  108  only. 


Long  causes  will  be  postponed  from  the  16th 
and  20th  of  April  to  the  lUth  of  May ;  and  ail 
other  causes  on  the  lists  for  the  16th  and  20th 
of  April,  will  be  taken  from  day  to  day  until 
they  are  tried. 

Undefended  cauaes  only  will  be  taken  on  the 
6th  of  May. 

Short  defended  as  well  as  undefended  causes 
entered  for  the  sitting  on  May  7th,  will  be 
tried  on  that  day,  if  the  plaintiflfs  wish  it,  unleu 
there  be  a  satisfactory  affidavit  of  merits. 

Causes  standing  over  with  judgment  of  the 
term  in  Middlesex,  will  be  taken  on  the  10th 
of  May. 

Until  the  vacation  chambers  buaioesa  u 
finished,  before  the  Lord  Chief  Justice,  canaea 
will  be  entered  by  the  Alarshal. 


PARLIAMENTARY  INTELLIGENCE 
RELATING  TO  THE  LAW. 

Thb  House  of  Commons  having  adjourned  to 
Monday,  the  4lh  April,  and  the  House  of 
Lords  to  Thursday,  the  7th  April,  we  need 
only  refer  to  the  list  of  Bills  relating  to  the 
Law  given  in  our  last  number,  p.  431,  ante. 

Lord  Campbell  gave  notice  for  the  second 
reading  of  his  three  bills,  on  the  11th  April. 

The  Royal  Juent  was  given  on  the  23d 
March,  to  the  bills  relatmg  to  Loan  Societies, 
and  for  the  Regulation  of  Apprentices.  These 
are  the  only  acU  bearing  on  any  part  of  the 
Law,  which  have  yet  been  passed. 


COMMON    LAW  SITTINGS, 
In  and  After  Faster  Term,  1842. 

<i)t»en'4  Scnct* 
In  Term. 

MIDDLESEX.  |  LONDON. 

Saturday....  April  16  | 

Wednesday 20  • 

Friday May  6  |  Saturday May  7 

J/ter  Ttrm. 

Tuesday May  10  I  Wednesday. .  .May  U 

I     (to  adjourn  only.) 

The  Court  will  sit  at  eleven  o'clock  in  term, 
in  Middlesex ;  at  twelve  in  London ;  and  in 
both  at  half-past  nine  after  term. 


THE  EDITOR'S  LETTER  BOX. 

We  are  obliged  to  "  Sine  qua  non/'  for  the 
friendly  trouble  he  has  uken.  hot  his  remarks 
are  rather  too  general.  We  wish  he  would 
specify  the  instances  to  which  he  refers,  and 
we  will  endeavour  to  meet  his  views.  The 
remarks  of "  An  Impartial  Bye-standcr,"  may 
thus  be  peculiariy  useful. 

The  letter  of  "  Lex,"  as  to  the  Examtna- 
tion,  shall  be  attended  to. 

A  correspondent  enquires  whether  the  she- 
riff is  entitled  to  poundage  when  the  defendant 
takes  the  benefit  of  the  Act  for  Relief  of  In- 
solvent Debtors  ? 

We  should  prefer  receiving  the  letter  of 
•*  Scale,"  before  we  proceed  with  his  oprnma- 
nications. 

We  are  not  aware  of  any  case  in  which  it 
has  been  decided  that  a  receipt  given  and  dated 
on  a  Sunday  for  money  paid  on  that  day  would 
he  deemed  in  law  or  equity,  inadraisttble  at 
evidence  of  such  payment. 

The  letters  of  •'Mox;"  H.  P.;  "Lector;" 
and  T.  B.  S.  have  just  been  received. 
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'*  Qaod  magis  ad  NOf 
Pertinek,  et  nescire  malum  est,  agitamus. 


HORAT. 


LETTERS 
Trom  Mr.  Ambrose  HarCourt,   Stu- 
dent AT  Law,  to  Mr.  Thomas  Prin- 
GLE,  OF  Trinity  Hall,  Cambridge. 

LETTER  VI. 

Dear  Pringle, 
I  HAVE  been  working  very  hard  since  I 
wrote  to  you  last,  and  have  been  but  little 
in  Conrt.  Indeed,  as  I  have  already  said, 
attending  Court  until  one  is  fully  qualified 
to  understand  what  is  going  on  there,  is 
bat  of  little  service.  Nay,  it  may  do  posi- 
tive harm.  It  is  easy  enough  to  under- 
stand much  of  what  is  going  on.  A  good 
speech  is  enjoyable  enough,  and  many  of 
the  other  proceedings  in  a  cause  are  inte- 
resting; but  it  is  not  in  these  generally 
that  instruction  is  to  be  obtained.  It  is 
indispensable,  however,  to  attend  Court 
watchfully,  to  learn  the  conventional  mode 
of  dealing  with  witnesses ;  to  pick  up  the 
common-place  tricks  of  the  trade;  to  un- 
derstand practice  on  minute  points  not  to 
be  found  in  the  books  ;  aud  to  become  fa- 
miliar with  the  usage  and  custom  of  pro- 
fessional life.  All  these  can  only  be  learnt 
in  Court ;  but  then  the  soil  must  be  well 
prepared  before  it  can  receive  them  use- 
mlly :  there  must  be  a  long  course  of  pre- 
vious culture  before  profit  can  be  derived 
from  them.  They  may,  perhaps,  be  ac- 
quired aloney  and  thus  a  person  may  per- 
suade himself  that  he  really  knows  his 
profession,  when  he  has  only  got  the  gar- 
nish. Nothingp  indeed,  is  more  easy  than 
to  learn  the  slang  Of  any  calhng;  and  I 
constantly  meet  with  young  men,  who,  so 
far  as  mere  running  talk  goes,  seem  to  be 
reij  knowing  fellows ;  but  if  pushed  the 
Vol.  XXIII.    No.  712, 


smallest  degree  below  the  surface  of  thitf 
leamed.prating,  turn  out  to  be  hollow  pre- 
tenders. Now  nothing  tends  to  give  this 
appearance  of  learning,  more  than  a  pre- 
mature attendance  in  Court,  without  first 
acquiring  the  proper  foundation ;  and  I 
would  guard  you  against  it  as  I  have  been 
guarded  myself  by  Mr.  Bamaby ;  for  this 
is  not  my  lecture,  but  his.  In  the  mean- 
time, I  work  away  with  Chitty  and  Tidd^ 
and  am  now  making  some  way. 

Do  not  suppose,  however,  that  I  shut 
myself  up  entirely  with  these  great  autho- 
rities. I  must  tell  you  I  went  to  the  House 
of  Lords  the  other  evening,  which  I  must 
say  I  consider  to  be  a  more  satisfactory 
school  of  oratory  at  present  than  the  other 
House.  In  the  Lords,  we  now  have  four 
Chancellors,  all  distinguished  men,  who 
have  all  passed  through  very  busy  and  in- 
teresting lives,  and  who  seem  (being  all,  I 
think,  over  sixty)  as  emulous  of  distinction 
as  boys.  There  never  was,  I  suppose,  a 
time  when  the  judicial  business  of  the 
House  of  Lords  had  advantages  so  great  as 
at  present.  You  will  always  see  three,  and 
sometimes  four,  men  engaged  in  hearing 
appeals,  each  of  whom  would  give  satisfac- 
tion to  the  suitor,  were  he  sitting  alone. 
Then  the  legislative  business  is  even  more 
interesting,  and  I  have  attended  several  de- 
bates with  much  instruction. 

The  Lord  Chancellor  I  have  already  de- 
scribed to  you,  sitting  in  the  Court  of  Chan- 
cery. He  loses  nothing  by  being  followed 
here.  It  is  here,  indeed,  that  he  must  feel 
himself  most  at  home.  If  he  was  hstened 
to  with  the  utmost  attention  when  leading 
on  the  opposition,  it  may  be  supposed  that 
he  is  not  heard  with  indifierence  when  he 
rises  from  the  woolsack.     His  manner,  ii^ 
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deed,  is  peculiarly  winning ;  his  voice  is  the 
most  haimonious  I  ever  heard,  and  a  com- 
mon-place remark  —  and  it  must  be  admitted 
lie  utters  a  great  many  common-places  — 
coming  from  him,  is  redeemed  by  the  grace 
with  which  he  utters  it.  At  the  same  time 
there  are  some  symptoms  of  age  about  him  ; 
his  voice  is  occasionally  tremulous,  and  his 
step  feeble:  and  his  former  arduous  life 
seems  somewhat  to  have  shaken  his  consti- 
tution. 

Lord  Brougham,  so  far  as  I  can  see,  has 
fully  resisted  the  arch  enemy.  His  eye  is 
as  bright,  his  step  as  elastic,  his  manner  as 
restless,  as  ever  it  could  have  been.  He  did 
not,  however,  make  so  great  an  impression 
on  me  as  I  had  expected.  I  have  no  doubt 
that  his  hearers  do  not  always  please  him. 

**  Fit  audience  let  me  find,  though  few," 

must  be  the  conclusion  to  which  all  persons 
who  address  the  House  of  Lords  must  come 
to.  It  is  impossible  to  deliver  heart-stirring 
appeals  to  a  body  diminishing  every  minBte. 
I  have  heard  of  a  clergyman  preiching  him- 
self bare  to  the  sexton ;  a  peer  will  often 
speak  himselfbare  to  the  Chancellor.  There 
win  be  a  pretty  ^ood  attendance  at  first, 
but  as  soon  as  it  is  ascertained  there  is  to 
he  BO  division,  the  House  begins  to  get 
thin  I  peer  after  peer  walks  off;  and  the 
House  is  soon  reduced  to  the  front  bench 
©»  either  side.  The  bishops  take  early 
flight,  and  it  seems  to  become  a  matter  of 
arrangement  who  shall  be  condemned  to  sit 
it  out.  Minister  after  minister  steals  away, 
and  the  speech  is  contlnded  in  the  presence 
of  the  Lord  Chancellor,  who  must  stay,  the 
clerks  at  the  table,  and  perhaps  one,  or 
'perhaps  two  peers  on  either  side,  and  some- 
times none  at  all.  Under  these  circumr 
stances,  it  is  not  in  the  power  of  man  to 
rouse  his  energies  to  their  flill  extent ;  and 
it  is  this,  I  am  persuaded,  that  oftentimes 
throws  a  spdl  of  dulness  even  over  Lord 
Brougham.  It  is  only  due  to  him  to  say 
that  he  attracts  an  audience  even  here  more 
wadily  than  most.  On  any  occasion  on 
which  he  gives  notice  of  a  motion,  the  House 
is  full  at  first,  and  there  are  often  members 
below  the  bar  from  the  other  House,  and 
elsewhere ;  but  there  is  here  the  difference 
between  a  premeditated  speech,  and  an 
•ccasional  one  arising  out  of  a  debate ;  and 
Lord  Brougham's  peculiar  strength,  I  con- 
ceive, lies  in  the  latter.  I  regret,  therefore, 
not  for  his  Lordship,  whose  feirae  cannot 
be  increased,  but  for  myself,  that  it  was 
not  my  fortune  to  hear  htm  when  "he 
wielded  at  will  the  fierce  democracy." 
Next-comes  Lord  Cottenhara,  who  does 


not  seem  willing  to  speak,  except  where  it 
is  absolutely  necessary.  His  manner  is 
prepossessing  and  good  humoured,  with  an 
appearance  of  great  good  sense.  His  utter- 
ance is  somewhat  indistinct,  and  he  affects 
none  of  the  artifices  of  the  orator.  But  he 
goes  to  the  root  of  the  matter,  and  shews 
such  a  shrewd  perception  of  all  its  bearings, 
that  you  cannot  fail  to  be  struck  by  it. 

Lord  .Campbell  completes  the  list,  and 
here  I  was  agreeably  surprised.  He  certainly 
shews  no  unwillingness  to  be  heard*  but  he 
seems  generally  well  informed.  He  is  an 
acute  and  agreeable  speaker,  with  just  such 
a  touch  of  accent  as  adds  interest  to  his 
address.  To  great  learning,  and  no  incon- 
siderable powers  of  language,  he  appears  to 
me  to  add  that  practical  common  sense 
which  teaches  him  what  to  say,  and  when 
to  say  it.  I  consider  him  in  no  way  infe- 
rior to  any  of  tfase  others. 

Thus  freely  I  write  to  you  of  these 
eminent  men,  putting  down  my  rough  im- 
pressions as  they  occur  to  me.  There  are 
other  eminent  lawyers  in  the  House,  but 
they  occupy  an  inferior  rank,  in  my  opi- 
nion, to  those  I  have  named. 
Your's  tndy, 

Ambrose  Harcourt. 


PRACTICAL  POINTS  OP  GENERAL 
INTEREST. 

bankers;'  cbbqxjes. 
Bankers*  cheques  are  instruments  smgei^' 
rt>  in  many  respects  resembling  bills  of  ex- 
change, but  in  some  entirely  different. 
*'  They  are  not  accepted  or  indorsed,  nor 
protestable,  nor  entitled  to  any  day  of 
grace,"  3  Burr.  1517,  and  it  was  onoe 
thought  that  they  were  not  negotiable  ge- 
nerally ;  but  only  within  the  bills  of  mor^ 
tality,  (f6.)  and  even  now,  though  in  hct 
negotiable  and  often  negotiated,  they  are 
not  considered  as  intended  for  negotiation, 
and  a  person  takes  them  from  the  holder 
subject  to  perils,  not  incident  to  negotiable 
instruments  generally.  Down  v.  Hailing, 
4  B.  &  C.  333.  It  has  been  hitherto 
doubtful  how  far  the  cHdm  of  the  payer  of 
a  cheque  was  prejudiced  by  delay  in  pre- 
senting it.  The  point  has  recently  oc- 
curred, and  it  has  been  held  at  nisi  prhts 
that  the  holder  of  a  banker's  cheque  ought 
to  present  it  for  payment  within  a  reason- 
able time,  and  it  is  a  question  for  the  jury 
on  an  issue  of  due  presentment,  whether 
this  rule  has  been  comjdied  wit&.  When  a 
cheque  drawn  on  a  country  banker,  dated 
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19th  March  vhm  not  presented  tintil  6th 
April,  and  no  canse  was  assigned  for  the 
delay ;  hut  the  drawee  had  not  sustained 
loss  hy  the  non-presentment  at  an  earlier 
period,  the  drawer  was  held  liable  to  be 
sued  on  the  cheque,  "It  is  reasonable," 
said  Lord  Abinger,  C.  B.,  "to  allow  some 
little  space  of  time,  in  the  case  of  cheques 
on  country  bankers  beyond  what  is  usual 
in  the  case  of  London  bankers.  If,  indeed, 
any  loss  had  been  sustained  by  the  defen- 
dant, through  the  non-presentment  at  an 
earlier  period,  that  might  make  a  diflfer- 
ence."  Serle  v.  Norton,  2  Moo.  &  Rob. 
401  ;  and  the  reporter's  note.  It  would 
seem  that  had  this  been  a  London  cheque, 
the  dday  of  a  month  in  the  presentation 
would  have  prejudiced  the  nght  of  the 
payee. 


NOTBS  OPT  EQUITY. 


SMALL  LKGACY. 

A  SUM  of  11/.  had  been  reported  to  be  due 
to  a  legiitee  in  respect  of  hi»  legacy.  Mr. 
F^  J.  HaU  asked  for  an  order  that  it  might 
be  paod  to  the  solicitor  (A  the  legatee  to  save 
the  expenee  of  a  power  of  attorney;  \0L 
was  commonly  directed  to  be  paid  to  the 
solicitor.  Brandling  y.  Humble,  Jac.  48. 
Wigram,  Y.  C.  said,  he  found  the  rule  of 
the  Court  established  as  to  the  amount  to 
be  paid  to  the  solicitor,  and  he  did  not 
think  he  ought  to  extend  it.  Hawkine  y. 
Dod,  1  Hare,  146. 

mastbk's  repoxt. 
Under  the  28th  order  of  August,  1841, 
it  is  not  sufficient  for  the  Master  to  gire  a 
short  description  of  the  documents  laid  be- 
fore him  and  then  to  state  his  finding,  but 
he  ought  to  mention  on  which  of  those  docu- 
ments he  proceeded,  and  shew  what  were 
the  contents  thereof  ^c<pa  which  he  drew 
his  conclusion,  and  then  to  state  his  finding. 
"I  have  had  a  conversation,"  said  his 
Honor,  ^'with  a  learned  judge,  as  it  had 
been  mentioned  to  me  that  a  petition  had 
been  brought  before  him,  in  which  the 
skme  thing  had  been  done  by  another  Mas- 
ter, that  was  done  in  this  case ;  but  that 
learned  judge  was  of  opinion  that  the  report 
which  he  was  asked  to  confirm  was  wrong 
\%  point  of  form,  and  that  the  Master  vi 
that  instance  had  misoonoeived  the  28th 
onLer ;  the  real<  objeet  of  ^hith  was,  not  to 
direct* the  Msstei^  lb'  omit  Aom  his  report 
he  statement  of  the  grounds  on  which  he 


proceeded,  but  to  leave  that  as  it  formerly 
was,  and  to  niake  this  additional  circum- 
stance necessary,  that  when  the  master 
does  state  the  grounds  on  which  he  came  to 
the  conclusion,  he  shaU  also  state  the  evi- 
dence from  whence  he  deduces  those 
grounds,  and  that  the  order  was  made  for 
preventing  disputes,  which  frequently  arise 
on  the  mastei^s  report  on  this  question, 
namely,  on  what  evidence  does  the  Master 
proceed?  I  really  think  in  this  case,  it 
must  be  sent  back  to  the  master  to  review 
his  report."     In  re  Grant,  10  Sim.  573. 


THE  CERTIFICATE  DUTY  AND  IN- 
COME  TAX. 

We  find  there  is  some  difierence  of  opinion 
amonest  the  leading  solicitors  on  the  sub- 
ject of  the  agitation  at  the  present  time,  of 
the  repeal  of  the  certificate  duty.  A  very 
small  minority  entertain  the  notion  that 
the  certificate  tax  is  a  fit  thing  for  pro- 
moting the  respectability  of  the  profession, 
and  keeping  out  the  needy  and  disreputable. 
This  is  absurd.  Integrity  does  not  depend  ^ 
on  the  length  of  a  man's  purse.  Besides, , 
respectability  of  character  is  now  better 
promoted  by  the  examination,  as  well  into  , 
the  conduct,  as  the  capacity,  of  candidates 
for  admission.  Moreover,  if  the  good  con- 
duct of  the  members  of  the  legal  profession 
can  only  be  secured  by  heavy  stamp  duties, 
why  are  not  similar  imposts  laid  on  the 
shoulders  of  the  clergj  and  the  faculty  ? 

Then,  it  is  said,  this  is  not  the  time.  The 
85,000/.  a-yeor  carried  down,  Without  the 
expense  of  the  collector,  to  Somerset 
House,  cannot  be  spared ;  and  as  there  is 
no  prospect  of  immediate  relief,  the  griev- ' 
ance  should  be  borne  in  sflence.  Now,  we 
should  like  to  know  when  wDl  be  the  proper 
time  to  claim  relief?  Must  we  wait  for  some 
convenient  season  when  the  money  is  not 
wanted  ?  Surely,  when  a  new  tax  is  about 
to  be  imposed  on  all  the  professions,  it  may  . 
appropriately  be  said  that  lawyers  are  al- 
ready visited  with  burthens  wMcb  are  not 
laid  on  others.  The  minister  should  under^ 
stand,  when  he  is  revising  the  whole  scheme 
of  taxation,  that  his  predecessors  have  done  \ 
an  injustice,  for  which  (though  he  nmy  not 
be  responsible)  it  is  manifest,  at  some  time 
or  other,  there  must  be  redress  ^  either  by 
a  repeal,  or  by  exlejsding  the  impost  to- 
other  professions. 

Next,  it  is  urged,  that  the  prolessiott  as' 
a  conservative  body,  ought  not  to  advance' 
any  clnim  which  may  annoy  or  embarrass' 
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the  head  of  the  goTemment.  We  believe 
there  is  no  each  intention.  He  is  respect- 
fully requested  to  examine  into  the  facts, 
and  consider  the  complaint,  and  if  he  finds 
the  case  made  out,  to  admit  its  justice. 
There  can  be  no  annoyance  in  this  course 
of  proceeding.  It  will  be  something  gained, 
if  the  Prime  Minister,  in  his  place  in  Parlia- 
ment, should  acknowledge  the  existence  of 
the  grieyance.  He  has  the  power  to  redress 
it,  either  now,  or  at  some  early  period ;  and 
if  not  now,  he  will  candidly  state  his  rea- 
sons for  the  delay,  and  declare  his  future 
intentions.  We  think  that  by  this  course, 
the  government  would  be  strengthened  by 
so  much  as  belongs  to  the  influence  of  the 
profession. 

A  writer  in  "The  Standard,"  thinks  it 
proper  to  attempt  a  lau^h  at  the  claim  of 
the  attorneys  and  solicitors,  because  the 
present  impositions  have  not  prevented 
their  increase.  In  time  of  peace  all  the 
professions  are  over-stocked.  We  suppose 
that  if  there  were  any  personal  taxes  on 
the  editors  and  proprietors  of  newspapers, 
which  they  had  borne  durina;  the  heat 
of  the  war,  and  required  to  be  repealed 
when  it  had  long  ceased,  "  The  Stan- 
dard" would  have  something  to  say  even 
against  its  conservative  friends.  We  do  not 
expect,  however,  come  what  may  of  the 
certificate  duty,  that  Sir  Robert  Peel  will 
consider  it  right  to  treat  the  subject  with 
levity. 

We  have  received  the  following  commu- 
mcations  on  this  subject,  to  which  we  beg 
the  attention  of  our  Readers  : 

To  the  Editor  o/ the  Legal  Obterver. 

Sir, 
Pray  accept,  for  you  deserve  them,  my  beat 
thanks  fur  your  defence  of  our  profeisioual 
honor  and  mtere&t  in  the  leadioi^  article  of 
your  last  week's  number.  Sir  Robert  Peel 
proposes  to  levy  on  our  hard-earned  emolu- 
ments, held  by  a  tenure  so  precurioui  that  to 
rate  them  as  life  interests  were  mere  mockery, 
a  tax  commensurate  with  the  duty  charged 
on  settled  incomes  drawn  from  the  fee  sim« 
pie  estate,  or  vested  capital,  of  the  landed  pro- 
prietor or  fundholder;  yet,  what  other  class 
tbrougboQt  the  kingdom  is  subjected  to  similar 
extortion  ?  True  it  is  that  every  man  whose  in- 
come depends  solely  on  his  daily  labours,  and 
the  subsistence  of  whose  family  mu«t  cease, 
either  with  his  life  or  (whichever  first  may 
happen)  with  any  accident  which  incapacitates 
him  ftt>m  exertion,  is  wronged  by  the  proposed 
eodictions ;  but  to  none>  save  the  attorneys  of 
Great  Britain,  is  an  equal  measure  of  injustice 
dealt,  for  no  other  class  of  our  feUow-snbjects 
are  at  once  subjected  to  a  heavy  annual  cer- 
tificate duty  and  an  inquisitorial  income  tax. 


But  we  are  assured  (be  impost  will  be  tempo- 
rary. In  1/85,  the  minister  proposed  as  a 
temporary  tear  tas,  hia  certificate  duty  of  5/.  per 
annum/  but  in  1804  it  was  doubled,  and  in 
1815  further  increasol,  and  to  the  present 
time  has  remained  unmitigated.  So  much  for 
financiiil  pledges. 

*' Their  promises,  were  as  they  then  were,  mi^btr. 
But  their  performauce,  as  they  now  are,  nothiog.'* 

Surely,  if  we  are  again  duped  into  unresisting 
acquiescence,  we  richly  deserve  to  be  agiiio 
defrauded. 

Let  us  examine,  for  a  moment,  the  practical 
results  of  the  new  measure.  In  your  number 
for  the  19th  ultimo,  you.  Sir,  computed!  the 
"  average  clear  income  of  the  attorneys  aad 
solicitors  of  England  and  Wales  at  300/.  per  an- 
num." I  am  confident  your  estimate  was  rather 
beyond  than  below  the  truth.  Deduct  from 
their  annual  300/.  the  12/.  imposed  on  the 
Metrouolitan  attorneys,  and  you  will  find  that 
they  already  pay  an  income  of  4/.  per  cent, 
while  the  aimual  8/.  taken  from  their  provincial 
brethren,  subjects  them  tu  a  deduction  of 
21.  13#.  4d,  |>er  cent. ;  then  adding  to  this  the 

Proposed  new  duty,  you  have  in  the  one  case 
/.  and  in  the  other  5/.  \3s.  Ad,  per  cent,  an- 
nually wrung  from  the  average  earnings  of 
men,  who,  besides  expending  a  little  fortune 
on  their  professional  education,  have  already 
paid  in  stamp  duties  op  their  articles  and  ad- 
mission, a  sum  never  less  than  150/.,  and  much 
more  frequently  exceeding  2^)0/.,  and  this  too, 
at  a  perioil,  when,  by  the  proposed  establiib- 
ment  of  local  courts,  with  a  dimiuished  scale 
of  fees,  the  remuneration  of  the  regulu 
practitioner  is  to  be  reduced,  and  in  many 
instances  almost  annihilated.  It  most  be 
Hllowed  on  all  hands,  that  no  cIsm  of  mes 
have  hitherto  surpassed  the  meoibers  of 
our  profession  in  attachment  to  the  doctrines 
profe!»ed  by  the  present  administration,  that 
for  centuries,  and  alike  through  good  and  bad 
report,  the  decided  leaning  of  the  English 
lawyer  has  been  towards  conservatism.  Purely 
then,  it  is  impolitic  to  single  biin  out  for  un- 
equal and  unjust  taxation,  treat  his  remon- 
strance with  ciild  indifference  or  ribald  scorn, 
and  drive  the  man  who,  if  fairly  treated^  would 
cheerfully  contribute  his  nill  contingent 
towards  the  exigencies  of  the  state,  to  adopt, 
in  bitter  earnest,  the  playful  sarcasms  of  tks 
poet  :— 

"  To  public  uses — ^what  a  whim  .> 
What  has  the  public  done  for  him  ? 

Sir,  this  new  impost  appears  to  have  been  pro- 

*  Before  the  Certificate  Act.  the  only  sUmp 
duty  imposed  on  attorneys  and  solicitors  was 
that  of  6//.  in  the  pound,  where  the  premium 
paid  with  a  clerk  did  not  exceed  50/.,  and  li. 
in  the  pound  when  more  than  50/.  In  1794, 
the  stamp  duty  of  100/.  was  laid  on  articles  of 
clerkship,  increased  in  1804,  to  110/.  and  in 
1815  to  120/.  In  1804,  the  admission  duty  of 
20/.  was  imposed,  and  In  1815,  it  waaincfssicd 
to  25/.    En. 
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'jected  for  the  purpose  of  cottdliatinfi^  the  very 
wealthy  and  extremely  poor,  at  the  expence  of 
the  laborious  and  overburdened  middle  classes. 
The  opulent  landholder  or  capitalist,  regard  it 
with  complacency,  or  at  all  events  witb  small 
concern ;  i(  entails  on  them  no  suffering  or 
sacrifice ; 

"  Their  life's  diversions  will  be  just  the  same 
Before  and  after  /^romc  iaxes  came" —  , 

u-hile  the  operative  who  escapes  direct  contri- 
hution  is  cheated  into  the  belief  that  he  avoids 
the  impost  altogether ;  but  the  merchant,  the 
trader,  and  the  professional  man,  who,  with 
the  acquirements  and  rank  of  gentlemen,  are 
cooopelled  by  incessant-  struggle  and  harrass- 
iog  economy  to  support  on  slender  incomes, 
a  respecuble  appearance,  and  provide  by 
heavy  life  insurances  against  leaving  those 
roost  dear  to  them  destitute  on  their  deceaj^e  ; 
to  these  men  already  overtasked,  the  fresh  im- 
post threatens  the  most  severe  privation.  And 
if  ruin  be  the  consequence,  it  is  rather  to  be 
wished  than  to  be  expected,  that  they  will 
consent  to  foil  alone. 

Lboalis. 


The  certificate  duty  (the  repeal  of  which 
you  have  so  frequently  advocated,)  is  in  itself 
a  most  obnoxious  tax,  levied  directly  upon 
the  industry  of  the  practitioner,  unjust  in  prin- 
ciple, and  in  its  assessment  most  unequal.  If 
this  war  tax  must  be  continued,  let  the  burden 
of  paying  it  fall  on  the  shoulders  of  those  who 
reap  the  profits  (such  as  they  are>)  of  the  pro- 
fession in  an  equal  ratio.  The  attorney  who 
gmius  40001,  per  annum  by  his  practice,  pays 
not  one  single  shilling  more  than  the  mau 
who  gains  so  many  pence,  is  this  right  or 
just?  I  have  often  heard  surprise  expressed, 
that  the  members  of  the  profession  do  not 
iioite^  and  petition  the  legislature  for  a  total 
repeal  of  the  duty ;  but  the  truth  is  simply 
this,  the  ieading  influential  members  do  not 
feel  the  duty :  to  them  12/.  per  annum  is  an 
insignificant  tax,  and  I  have  heard  many  a 
rich  attomev  say,  he  wished  it  were  doubled 
or  even  trebled  :  then  even  he  would  not  feel 
It.  And  when  I  asked  the  reason  for  these  good 
and  benevolent  wishes,  the  answer  has  inva* 
riaUv  been,  *'  it  would  tend  lo  cut  down  the 
number  of  attornies,  and  (forsooth)  add  to  the 
dignity  of  the  profession;*'  in  other  words, 
make  the  practice  of  the  profession  a  perfect 
monopoly.  I  do  not  mean  to  fix  the  whole 
body  of  the  profession  with  thia  stigma,  fur  1 
have  seen  the  signatures  of  a  few  high-minded 
and  honorable  attornies  appended  to  petitions 
for  repeal  of  this  odious  tax. 

Sir  Robert  Peel,  a  lawyer  himself,  with  his 
acute  eye,  sees  at  a  glance  the  mutiny  in 
our  ranks;  and  he  says,  I  must  fix  the  lawyers 
xAxh.  my  new  Income  tax ;  there's  no  danger  of 
their  uniting  to  protest  against  it ;  they  are  an 
easv  prey ;  1  shall  have  scarcely  any  difficulty 
irith  the  docile  crew ;  see  how  complacently 
they  bear  the  poll  tax,  how  good  humour 
edly  they  contribute  the  certificate  duty  I 


Having  pointed  to  the  grievance^  allow  me 
to  suggest  a  partifil  remedy.  Presuming,  that 
the  certificate  duty  is  still  to  be  exacted,  I 
propose  that  a  small  sum,  equivalent  in'  the 
gross  receint  to  the  present  amount  of  duty, 
be  chargea  to  each  attorney,  on  his  com- 
mencing a  suit  either  at  law  or  equity  t — say  5i^ 
upon  every  Common  Law  writ,  and  5i,  mora 
upon  every  ji^dgment  signed*  In  Equity,,  the 
like  charges  upon  filing  the  bill,  and  upon  the 
decree,  fhere  need  not  be  a  single  shilling 
expended  in  the  collection  of  these  fees, 
because  they  can  be  received  by  the  offi- 
cers of  the  Courts  appointed  to  collect  the 
present  charges  on  those  proceedings.  I,  for 
one,  should  not  object  to  this  mode  of  assess- 
ment, provided  always  that  we  must  submit  to 
pay  the  certificate  duty. 

T.  W.  H.,  Onb,  Ac. 


We  extract  the  following  from  a  state- 
ment of  the  redactions  wMch  have  taken 
place  of  late  years,  in  the  emoluments  of  the 
profession ;  and  which  should  be  taken  into 
account  in  considering  the  repeal  of  the 
Certificate  Duty. 

During  the  last  ten  years,  several  Bills  have 
passed  the  legislature  and  become  Laws; 
whereby  the  interests  of  the  Profession  have 
been  assailed,  and  in  several  instances  ma^ 
terially  injured.  Amongst  others,  are— 
.  1 .  Lord  Brougham's  Act  (1  &  2  W.  4,  c.  56)» 
whereby  the  general  body  of  the  Profession 
were  deprived  of  the  privilege  of  acting  as  Com- 
missioners of  Bankrupt,  to  the  exclusive  ad- 
vantage of  barristers  and  a  very  few  solicitors, 
selected  by  reason  of  their  influence  or  interest 
in  high  quarters. 

2.  The  Act  3  &  4  W.  4,  c.  42,  authorising 
the  Trial  of  Causes  for  Debts  under  20/.  be- 
fore the  Sheriff. 

3.  The  Act  for  the  Abolition  of  Fines  and 
Recoveries,  (3  &  4  W.  4,  c.  74)  thereby  giving 
the  appointment  of  commissioners  fur  taking 
the  examinations  of  married  women  to  a  select 
few  of  the  solicitors. 

4.  The  several  acts  for  establishing  Courts  of 
Request,  thereby  permitting  the  recovery  of 
debts,  amounting  (in  many  instances)  to  lbl§ 
a-year,  without  even  the  assistance  of  a^ 
attorney. 

5.  The  Abolition  of  all  Leases  for  a  year  in 
the  Transfer  and  Conveyance  of  Freehold 
Lands,  made  law  by  the  statute  4  Vic,  c.  21. 

These  "  Reforms"  may  not  have  materially 
affected  some  members  of  the  Profession,  and 
those  who  have  been  provided  for  by  clerk- 
ships and  commissionerships,  but  they  have 
•unquestionably  greatly  injured  a  most  active 
and  meritorious  part  of  it. 

During  the  progress  of  these  measures,  the 
just  and  equitable  consideration  of  compensa- 
tion for  all  these  losses  was  in  no  way  pressed 
upon  the  legislature. 

Amidst  aU  these  changes,,  the  Profession  has 
hitherto  cheerfully  paid  the  Annual  Ce^tificatsi 
Duty,  a  tax  unposed  on  no  other  profession. 
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The  Premier,  by  tbe  imposition  of  the 
Income  Tax,  will  have  a  surplus  income,  and 
to  this  the  Profession  will  largely  contribute  ; 
he  has  dready  proposed  to  remit  several  op- 
pressive taxes,  ana  the  attornles  and  solicitors 
are  now  &irly  entitled  to  call  for  a  remission 
of  their  Annual  Certificate  Duty,  at  the  least 
i— a  small  compensation  only  for  the  losses 
they  have  already  suffered  by  tlie  meisures 
Bassed  for  the  benefit  of  the  public. 


'    LOCAL  COURTS.— NEW  FUDGES. 

VTe  observe  by  tlxe  Cause  Papers  and  Calen- 
dars at  Liverpool,  that  Mr.  Baron  Parke 
and  Mr.  Baron  Rol/e  have  had  exceedingly 
oiieroi^  duties,  to  perform,  that  they  are 
still  engaged  there,  and  will  scarcely  com- 
plete their  labours  in  tune  to  resume  their 
«eBtB  on  the  bench  in  Easter  Term.     Many 
0f  the  actions  tried  at  Liverpool  are  im- 
portant mercantile  oases,  and  demand  much 
time  and  attention.    The  Calendars  also  at 
•Liveipool  and  Chester  are  fmnsually  heavy, 
comprising  numerous  offences  of  the  deepest 
dye.    The  pressure  of  lousiness  unavoidably 
oocaiioBs  a  disposition  on  the  part  of  the 
Nisi  Prius  Judge  to  recommend  many  canses 
to  be  referred  to  arbitration,  although  the 
parties  on  one  ot  both  sides  wish  them  to 
be  decided  by  a  jury,  under  the  direction  of 
the  Court.    After  incurring  all  the  expence 
and  anxiety  of  preparing  for  trial,  they  are, 
in  effect,  drmu  into  a  reference,  for  the 
ireooBimendation  or  suggestion  of  the  Judge 
cannot  prudently  be  disregarded.     These 
forced  references  constitute  a  great  griev- 
ance.   Yet  the  Judges  arc  not  to  blame, 
for  it  is  generally  better  to  have  a  cause 
referred  than  made  remanet  to  the  next 
assizes.     The  Judges  ought  not  to  bp  oblige^ 
%o  resort  to  these  expedients  for  getting 
through  their  Cause  Lists.     Neither  should 
they  be  compelled  to  continue  their  sittings 
late  in  the  evening.     The  judicial  business 
Should  be  better  distributed,   and  leisure 
Idforded  at    due    intervals.     The    Judges 
should  have,  not  only  their  full  long  vaca- 
tion, which  of  late  years  has  been  much 
curtailed,  but  a  due  season  of  rqpose  both 
at  Christmas,  and  before  Easter  Term. 

In  referring  to  the  distribution  of  judicial 
business,  we  would  ask,  why  should  there 
be /oar  learned  judges  sitting  in  each  of  the 
three  Common  Law  Courts,  to  dispose  of 
matters  frequently  of  small  moment,  and 
little  diflSculty,  when  in  the  Equity  Courts 
one  Judge  is  deemed  competent  to  decide 
on  questions  involving  large  amounts  of 
property,  and  the  most  important  doc 
trines? 


Jjooking  at  the  state  of  busiBess  on  the 
circuits,  and  at  the  arrears  of  busineas  at 
Westminster,  especially  in  the  Court  of 
Queen's  Bench ;  and  considering  the  tmp^ 
posed  demand  for  the  better  administration 
of  justice,  in  cases  of  small  amount,  we  are 
induced  again  to  notice  the  recent  suggea- 
tion  of  appointing  oddiiionQljudgeM,  whereby 
trials    in    the    country    may    take  place 
more  frequently,  and  at  less  expence.    We 
look,  however,  in  vain  for  any  record  in 
parliament,  by  petition  or  otherwise,  for 
the  establishment  pf  local  courts.    There 
can  be  no  doubt,  however,  that  the  busi- 
ness of  the  Common  Law  Courts  is  now 
five,  or  perhaps  ten  times  as  much  as  it  waa 
anciently,  when  twelve  judges  were  deemed 
necessary.     If  new  judges  or  commiasionera 
were  appointed  to  hold  additional  circuit 
courts  &r  the  trial  of  qises  not  exceeding 
15/.  or  20/.,  all  that  ean  reaaonaJbly  be  re- 
quired would  be  attained.     The  proceed- 
ings would  originate  in  .the  Superior  Cointa 
at  a  reduced  expence,  and  by  the  controni 
of  those  courts,  the  law  and  practice  might 
be  kept  in  a  satisfactory  and  uniform  state. 
We,  some  time  ago,  adverted  to  a  nunoar 
of  a  plan  like  this,  and  concdve,  if  any 
farther  ehange  mnst  take  place,  this  would 
be  the  proper  course  ;  and  one  of  the  advan- 
tages would  be,    that  if  the    additional 
judges  were  not  found  necessary,  no  suc- 
cessors need  be  appointed. 


PRESUMPTION  OF  SURVIVORSHIP. 


DECISIONS  OP  THB  BCCLBSlASTICAL  COVXTS. 

A,  and  B,  embark  in  the  eatne  vessel  fortlic 
Cape  of  Good  Hope ;  tlie  vessel  sails  and  it 
never  more  heard  of,  By  reason  of  the  cod- 
san^uSnity,  or  affinity,  of  the  parties,  it  becomes 
necessary,  in  order  to  distribute  their  property, 
that  it  should  be  determined  whether  either 
and  if  either,  which  of  (he  two  ought  to  be  pre- 
sumed to  have  been  the  survivor :  by  what 
means,  and  upon  what  principles,  shall  this 
question,  which,  in  the  lanf^ua^e  of  Mr.  FearoCy 
ffeems  to  mock  every  effort  of  human  ingeuuiiy, 
be  solved  ? 

The  civil  law  was  singularly  comprehensive 
and  partictdur  upon  this  subject,  (see  Dij^est, 
lib,  34,  de  Comroorientibus,)  and  though  it 
adopted  the  pripciples  of  presumini^  the  ori- 
ginal owner  of  tl^e  property  in  litigaUon  to 
have  survived,  it  nevertheless,  in  certain  cases, 
had  recourse  to  presumptions  arising  from  the 
comparative  strength  of  ihe  parties :  thus  if  a 
mother  and  son  perished  togetli^cr  bysbipwreck 
the  son,  \(  adult,  was  presumed  to  have  sur- 
vived her  5  Cl>iff^*t,  1H>.  34,  t,  22}  but  if  of 
tender  age,  to  nave  died  i^  h?r'  lifetime,  (ib. 
tit.  6,  s.  23,) 
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The  French  code  (art.  7^20^  ^  *^')  ^  no  leM 
explicit  vippn  thh  subject  Ui«n  the  Human  :  it 
declares  that  where  the  clr^umfttaiices  of  the 
eveot  are  such  as  to  preclude  a  Riore  certain 
principle  of  decision,  the  judKmQiit  is  to  be 
guided  by  the  strength  of  the  a^e  und  tea  of 
the  loit  individuals  ;  and  the  relative  pro(>or- 
tions  of  strength  it  affects  minutely  to  asci^r* 
lain,  providing  that  where  the  presumption 
18  dependent  upon  age,  persons  who  have  not 
attained  the  age  of  fifteen  years,  or  who  have 
passed  that  of  sixty,  shall  be  supposed  to  liave 
predeceased  persons  whose  periods  of  life  are 
between  these  ages :  and  tliat  persons  under 
the  age  of  fifteen  years,  shall  be  presumed  to 
have  survived  those  whose  ui;e  exceeds  sixty. 
For  cases,  however,  in  whidi  the  special  rules 
as  to  age  are  insufficient  (o  determine  the 
question,  a  general  rule  is  provided,  declaring 
that  whea  the  sex  of  eaeh  is  the  same,  the 
younger  shall  be  presumed  to  have  survived 
the  elder. 

The  imperfection  of  these  rules  of  the  Code 
Napoleon  is  glaringly  manifest ;  the  presump- 
tions made  in  obedience  to  them  must  as  fie- 
queatly  contradict  the  hidden  truth  dA  accord 
with  it.  All  other  consideralions  than  those 
of  a^e  and  sex  seem  prohibited,  for  though  at- 
tention is  first  required  to  (>«  given  to  the  *'  cir- 
cumstances of  the  event  {du  /nH^y*  it  would 
seem  that  that  expression^  correcily  inter- 
preted, includes  only  faois  occurring  at  the 
time  of  the  accident,  and  not  the  usual  bodily 
status,  far  less  theacauired  powers,  of  the  par- 
ties t  aad  this  is  conarmed  by  the  fact,  that  in 
case  of  failure  of  such  "  circumstances,"  the 
judge  is  required  to  recur  to  the  strength  of 
the  age  and  sex,  which  would  themselves  be, 
according  to  the  contrary  construction,  "cir- 
cumstances du  /nii,"  The  coasequence  of 
these  rules,  therefore,  must  be,  that  a  court  is 
bound  to  presume,  that  a  weak  unhealthy  youth 
of  sixteen,  has  survived  a  robust  man  of  thirty, 
and  that  a  hale  man  of  sixty  years  has  been 
survived  by  a  child  of  seven,  nay,  according  to 
the  literal  conacruction  of  the  articles,  by  an 
infant  at  the  breast ;  at  least  if  this  latter  con- 
struction be  improper,  the  uudeter minute  and 
ambiguous  nature  of  the  provisions  have  given 
it  the  same  title  to  reception  in  this  instance  as 
in  others,  to  which  it  must  clearly  be  applied. 
It  may  be  further  remarked,  that  the  code  in 
no  case  admits  a  presumption  that  the  female 
sex  may  survive  the  male,  but  supposes  that  a 
strong  woman  in  the  prime  of  lite  struggles 
with  less  energy  against  her  fate,  than  a  de* 
crepid  octogenerian  dotard  of  the  opposite  sex. 
Moreover,  even  in  cases  where  neither  of  the 
parties  is  subject  to  extraordinary  infirmity,  it 
cannot  be  doubted  that  the  supposed  survivor 
ujiut  often  have  predecased  his  companion,  for 
where  health  and  strength  are  eqtial,  survivor- 
ship must  depend  either  upon  acquired  skill,  or 
upon  accidents  with  which  a  Court  can  by  no 
means  become  acquainted,  and  never  upon  the 
establislied  criterion,  namely,  a  few  years  differ-r 
ence  in  age  ;  and  where  strength  is,  through 
difference  in  age,  unequal,  though  it  be  reason- 
able to  suppose  that  men  between  tweuty  and 


forty,  survived  men  Itetiveea  forty  and  feixty,  i( 
is  nevertheless  directly  at  variance  with  natural 
predun>ptiou  to  suppose,  that  tlie  former  daas- 
of  persons  were  survived  by  youths  heiweea 
fifteen  and  twenty. 

It  is,  therefore,  not  to  be  regretted  that  such 
provisions  as  these  have  never  been  adopted  in 
this  country.  The  English  laws  are  indeed,, 
peculiarly  indefinite  in  this  respect ;  a  oircum-. 
stance  which  may  perhaps  be  ascribed  to  the- 
nature  of  their  origin  and  formation.  So  pro- 
foundly silent  were  they  upon  this  head,  that 
in  the  case  of  General  ^tanwix,  (Fearne's  Post- 
huma,  and  S.  C.  nom.  H.  v.  /)r.  J/a^,  I  VV.  Bla. 
640)  ivhich  was  believed  to  ba  the  first  iji 
which  the  question  arose.  Lord  Alanafield  de« 
clared  that  ikere  ufoe  no  legal  principle  upon 
which  he  could  decide  it,  and  accordingly  ha 
recommended  a  compromise,  which  was 
effected,  (per  Sir  W,  :Scott,  in  /f^rigki  v.  Ne-* 
ihertpood,  in  note  to  Tapkr  v.  Diplyvli,  2  Phill. 
201 ,  and  in  S.  C.  2  Salk.  593,  n  ) 

61  nee  this  csse»  however,  the  question  has 
repeatedly  arisen,  and  the  Courts  have  found  it- 
necessary  to  adopt  ^me  principJe  of  decision ; 
and  though  no  certuiti  and  comprehensivo, 
principle  seems  yet  to  have  gained  the  autho- 
rity of  a  rule,  the  cases  tend  strongly  to  ftp- 
proximate  our  law  to  that  detailed  in  the  Di- 
gest. The  ecclesiastical  courta  have  from  the- 
nature  of  their  jurisdiction,  bsea  more  fre- 
quently subjected  to  the  necessity  of  eacoun- 
tering  the  difficulty  than  the  temporal. 

Tl^  first  direct  case  in  those  Courts  was 
Twhr  V.  Dipluck,  2  Pliill.  201,  whic)i  came, 
be^re    S'u*  John  Nic/toU  in  the  Prerogative. 
Court,  in  the  year  1815;  there  a  husband,  hav- 
ing by  his  will  appointed  his  wife  his  executrix 
and  residuary  legatee,  was  drowned   in  the 
same  vessel  with  Uf^i^ir  John  NicAolignnXed' 
administration  to  Uie  husband's  eDects  to  his 
next  of  kin  in  preCcrence  to  those  of  the  wife,^ 
saying,  the  burthea.  of  proof  lay  in  |the  latter 
to  shew  that  (he  husband  left  a   residuary 
legatee,    and    that   the  presumption  of  law 
was  in  favor  of  the  parties  ou  wliom  the  law , 
would  throw  the  right ;  and  he  referred  to 
the   Civil    I^aw    as    making  the    same   pro-> 
vision,  (Dig.  lib.  ^  t.  9,  s.  3).    The  learned 
judge,  however,  al^er  referring  to  the  strength 
and  active  habits  of  the  parties  respectively 
as  shewn  by  the  evideuice,  used  the  following 
remarkable  expression,  **  looking  to  tlieir  cois- 
purative  strength,  there  is  nothing  to  take 
away  the  ordinary  presumption  that  a  luin 
was  likely  to  survive  a  woman  in  a  8tni<rg}e  of 
this  description,  still  lets  is  there  any^uog  to 
prove  the  contrary." 

It  is  observable  that  in  the  pnecedii^  case, 
two  principles  of  deeiaion  wete  i^r<9rred  to  by 
the  Court :  firstly,  ihat  of  thcoariiRg  tlie  onus 
of  proof  of  siirvlvorsbip  upou  fthe  representa- 
tives of  the  party,  who  would  never  have  hnd 
any  iht^est  ia  the  property  in  litigation  if  he: 
or  slid  were  *ot  the  survivor;  aud  kecoikdly,  of 
drawing  a  presumption  from  the  r^latiie 
strength  and  habits  of  the  parties ;  the  second 
indeed,  did  not  seem  to  have  been  used,  even 
s  an  auxiliary,  but  was  referred  to  merely 
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for  the  purpose  of  shewinjgf,  that  even  if  (as  had 
been  urged  at  the  bar)  it  were  the  proper 
principle  of  decision,  it  would  require  him  to 
pronounce  the  same  judgment  as  the  former ; 
both  principles,  however,  were  treated  as  pro- 
pel* for  application  in  suitable  circumstances, 
and  it  may  be  remarked  that  the  example 
eited  from  the  Digest  may  be  attributed  to 
either  principle,  the  former  being  in  terms 
referrea  to,  and  the  latter  being  applicable  to 
the  case,  and  elsewhere  recognised  by  the  same 
law  in  a  statement  of  the  same  example.  CVoet 
in  loc.  D.  23,  4 ;  26  Domat  in  loc). 

The  question  again  arose,  as  between  hu8« 
band  and  wife,  in  Coivin  v.  H.  M.  Proctor 
General,  1  Hagg.  92.  Prerog.  1827,  and  ad- 
ministration to  the  husband,  who  was  a  bastard, 
was  granted  by  the  Court  to  one  of  his  credi- 
tors, saying,  that  *'the  primCt  fade  presump- 
tion of  law  was  that  the  husband  survived." 
•  Again  it  arose  in  gaodi  of  Murray ^  1  Curt. 
596,  Prerog.  1837,  where  administration  to  tha 
husband  was  granted  by  Sir  Herbert  Jenner 
as  to  a  widower,  *'  there  being  nothing  to  shew 
that  the  wife  survived,  and  her  next  of  kin 
consenting." 

In  these  cases,  as  in  Taylor  v.  Dipltfck,  both 
of  the  principles  above  mentioned  concurred 
in  supporting  the  decision  pronounced,  it  was 
therefore  unnecessary  for  the  Court  to  declare 
to  which  of  the  two  preference  should  be 
given  in  the  event  of  their  conflicting.  ^ 

In  Gouda  of  Selwyn,  3  Hagg.  748.  Prerog. 
1831,  (which  though  earlier  in  date,  has,  on  ac- 
count of  its  peculiarity,  been  postponed  to  the 
ease  last  stated)  husband  and  wife  had  perished 
together  under  similar  circumstances,  he  hav- 
ing appointed  her  his  executrix  "if  living  at 
his  decease,"  the  Court  granted  probate  of  his 
will  to  executors  substituted  "in  the  event  of 
her  dying  in  his  lifetime,"  saying  "in  the  ab- 
sence of  clear  evidence  it  has  generally  been 
held  that  both  died  at  the  same  moment,  and 
it  was  80  held  in  Taylor  v.  Diploekf  and 
further  "  without  going  into  the  general  pre- 
sumption that  the  husband  was  the  stronger, 
and  therefore  survived,  the  intention  is  so 
clear  that  whatever  may  be  the  construction 
in  other  Courts,  I  shall  decree  probate  to  the 
substituted  executors  in  common  form,  the 
next  of  kin  (t.e.  of  the  wife)  not  opposing,  and 
having  power  hereafter  to  call  in  the  probate 
and  contest  the  point."  The  question  arising 
in  this  case  was  one  of  peculiar  nicety,  and 
bore  a  strong  resemblance  to  one  which  came 
before  Sir  William  Wynne  in  ff^right  v. 
Netherufoody  before  referred  to,  where  that 
learned  Judge  held  that  a  man  who  was 
drowned  together  with  his  wife  and  their  child 
had  neither  wife  nor  child  (that  is  of  his 
second  marriage)  living  at  his  death,  and 
therefore  that  a  will  executed  by  him  during 
a  former  marriage  was  not  revoked  by  his 
subsequent  marriage  and  birth  of  issue. 

It  is  to  l)e  observed,  that  in  Goodi  ofSelwyn^ 
as  well  aa  in  Coivin  v.  H.  M.  Proctor  General^ 


and  Goodi  of  Murray^  both  of  the  priaciples 
mentioned  by  Sir  John  Nicholl  in  Taylor  v. 
Diplock,  tended  to  the  same  judgment;  at 
]a«t,  however,  it  became  neeeseary,  in  a  case 
where  they  were  at  variance,  to  determine 
which  of  the  two  should  overrule  the  other. 
In  Satt^rtl/waitev,  Powell,  1  Curt.  705,  husband 
and  wife  having  been  drowned  together,  the 
question  was,  whether  administration  to  the 
wifeU  effects  should  be  granted  to  her  next  of 
kin  or  to  the  representatives  of  her  husband. 
The  dictum  of  Sir  John  NkhoU,  with  respect 
to  the  ordinary  presumption  being  that  a  man 
would  survive  a  woman,  was  pressed  upon  the 
Court,  but  Sir  Herbert  Jenner  said,  "  it  ap- 
peared to  me  that  this  point  was  settled ;  the 
principle  has  been  frequently  acted  upon,  that, 
where  a  party  dies  possessed  of  property,  the 
right  to  that  property  passed  to  bis  next  of 
kin,  unlei9  it  be  shewn  to  have  passed  to  another 
by  survivorship.  Here  the  next  of  kin  of  the 
husband  claims  the  property  which  was  vested 
in  bis  wife  ;  that  claim  must  he  made  out ;  it 
muMt  be  shewn  that  the  husband  survived.  The 
properly  remains  where  it  is  found  to  be  vested, 
unlets  there  be  evitUnce  to  shew  thai  it  has  been 
divested.  The  parties  in  this  case  mitst  Ite 
presumed  to  have  died  at  the  same  time,  and 
there  being  nothing  to  shew  that  the  husband 
survived  his  wife,  the  administration  must  pass 
to  her  next  of  kin." 

The  primary  and  overruling  principle  estab- 
lished by  these  decisions  in  the  Ecclesiastical 
Courts,  seems  most  rational  and  satisfactory. 
It  must  be  confessed,  however,  that  the  judg- 
ments delivered  in  propounding  the  doctrine 
do  not  exhibit  the  desirable  precision;  nor 
indeed  are  they  uniformly  consistent ;  for  the 
court,  not  coutent  with  declaring  that  where  a 
person  dies  possessed  of  property,  that  property 
will  devolve  upon  his  next  of  kin,  (t.  e.  those 
clearly  surviving  him),  unless  it  be  proved  to 
have  passed  to  another  by  survivorship,  has 
sometimes  added,  that  the  possesser  of  property 
must  be  presumed  to  have  been  the  survivor, 
and  sometimes,  that  both  parties  must  be  pre- 
sumed to  have  died  together ;  and  thus  the 
more  natural  and  satisfactory  reason  has  been 
obscured,  and  absurd  results  may  ensue  ;  for 
if  the  former  presumption  lie  adopted  viz.  that 
the  possessor  of  property  aurvived,  then  the 
Court  would,  in  the  event  of  both  parties 
being  possessors  of  propeity,  be  one  day  deter- 
mining  that  A,  survived  ^.,  and  on  the  next 
that  B.  survived  A,  And  if  the  Court  has 
recourse  lo  the  latter  supposition,  viz.  that 
both  died  at  the  same  moment,  it  will  hare  to 
enjoy  the  satisfactory  assurance,  that  it  is  con* 
tinually  making  a  presumption  which  is  always 
contrary  to  the  truth. 

The  above,  it  is  believed,  are  all  the  autho- 
rities to  be  found  in  the  Ecclenustical  reports 
upon  this  subject.  We  shall  take  an  eariy 
opportunity  of  noticing  the  cases  which  hare 
arisen  since  that  of  General  ^tanwix.  in  the 
Temporal  Courts. 
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MARQUESSES. 


].  Charles  Inooldssbt  Pavlktt,  Mar- 
quess of  Winchester,  Earl  of  Wiltshire, 
and  Baron  St.  John  of  Basing :  Premier 
Marquess  of  England. 

The  lavf  pots  in  a  double  claim  to  this  title : 
one  of  the  Marquess's  ancestors  having  been 
ceijeant  at  la\r  in  the  reign  of  Henry  V. ;  and 
another,  (the  firFt  marquess)  Keeper  of  the 
Great  Seal  under  Edward  VI. 

The  loidship  of  Pawlett  is  near  Bridgewater, 
in  Somersetshire ;  and  the  name  is  supposed 
to  have  been  first  assumed  by  Hercules,  Lord 
of  Toumon*  in  Picardy,  who  came  into  Eng- 
land in  the  reign  of  Henry  II.,  and  who  was 
lord  of  this  manor.  His  successors  were  men 
of  estate  and  condition  during  several  of  the 
succeeding  reigns.  One  of  these.  Sir  John 
Paulet,  of  Paolet,  and  of  Gotehurst  in  Somer- 
setshire, flourished  under  Richard  II.,  and  left 
two  sons,  viz.  Sir  Thomas  Paulet,  from  whom 
tlie  present  Earl  Paolet  is  descended;  and 
William,  who  was  called  to  the  degree  of  a  Ser- 
jeant at  law  in  1416.  (clans.  3  Henry  V,  m.  20) 
and  described  himself  of  Melcomb  Paulet^  in 
Somersetsliire. 

William's  son.  Sir  John,  married  the  grand- 
daughter and  co-heir  of  Sir  lliomas  Poynings, 
Lord  St.  John  of  Basing,  and  their  great 
grandson.  Sir  William,  ivas  the  Lord  Keeper. 

Sir  William  Paulet  lield  successively  the 
oflices  of  Comptroller,  and  Treasurer,  of  the 
Household,  and  Master  of  the  Wards,  under 
Henry  VIII.,  who  advanced  him,  by  patent, 
dated  9th  March,  1538-9,  to  the  dignity  of  a 
baron,  by  the  title  of  I«ord  St.  John  of  Basing, 
and  on  April  23, 1542,  added  the  Order  of  the 
Garter.  That  king  appointed  him  one  of  the 
tfzecutors  of  his  will,  and  he  consequently 
became  one  of  the  Council  of  his  successor, 
Edward  VI.,  of  which  he  was  appointed  the 
President.  He  also  held  the  office  of  Lord 
Great  Master  of  the  Household,  in  which  he 
is  noticed  by  Stow  (London,  p.  7*1)  as  having 
many  retainers,  and  distributing  great  charity. 

On  the  29th  June,  1547,  the  Great  Seal  was 
delivered  to  him  (Pat.  I  Ed.  6,  p.  4)  and  he 


held  it  until  Richard,  Lord  Rich  was  appointed 
Lord  Chancellor  on  tlie  30th  of  the  following 
November,  a  space  of  only  four  months,  and 
those  principally  in  the  vacation;  so  that  he 
had  little  opportunity  of  exhibiting  his  capacity 
as  a  Judge. 

On  January  19,  1549-50,  he  was  created 
Earl  of  Wiltshire,  and  on  Feb.  3,  was  appointed 
Lord  High  Treasurer ;  in  which  office  he  con- 
tinued under  Queens  Mary  and  Elizabeth. 
On  Octolier  12th,  1551,  King  Edward  added 
the  marquisate  of  Winchester  to  his  titles. 

He  lived  to  the  97th  year  of  his  age,  and 
died  on  the  lOlh  of  March,  1571-2,  at  Basing, 
Hants,  a  magnificent  mansion  erected  by  him. 

No  one  can  doubt  the  abilities  of  a  man, 
who  could  obtain  and  preserve  the  confidence 
of  four  sovereigns,  in  such  perilous  times; 
though  many  will  be  satisfied  with  his  own 
solution  of  the  difficulty,  that  he  did  it "  by 
being  a  willow,  and  not  an  oak.V 

He  married  Elizabeth,  daughter  of  Sir  Wil- 
liam Capel,  Lord  Mayor' of  London  ;  and  by 
her  he  had  four  sons  and  four  daughters. 

Tha  sixth  marquess,  on  April  9, 1689,  waa 
created  Duke  of  Bolton,  which  title  became 
extinct  after  a  succession  of  six  dukes,  by  the 
death  of  Harry,  Duke  of  Bolton,  on  Dec  25, 
17^4,  without  male  issue ;  but  the  marquisate 
survived  in  the  father  o£  the  present  Marquess, 
the  great  grandson  of  the  fourth  Marquess's 
second  son.  Lord  Henry  Paulet. 

2.  Gboror  Fbrrars  Townbhbnd,  Mar- 
quis of  Tovvnshend,  Earl  of  Leicester, 
ViscountTownshendof  Rainham,  Baron 
de  Ferrars  of  Chartley,  Compton, 
Townshend  of  Lynn,  and  a  Baronet. 

Sir  Roger  Townthend,  a  judge  of  the  Com- 
mon Pleas,  in  the  reigns  of  Richard  HI.  and 
Henry  VI L,  is  the  ancestor  of  the  present 
Marquess. 

The  name  of  Townshend  was  assumed  by 
Lodovic,  a  Norman,  who  rame  into  England 
in  the  reign  of  Henry  I.,  and  by  marriage  be- 
came  possessed  of  the  Manor  of  Havile  m' 
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Rainbwxi,  in  Norfolk,  where  the  family  h^ 
continued  ever  since  to  reside. 

Roger,  the  sixth  in  descent  from  liim,  was 
the  only  son  of  John,  who  died  the  4th  Oct. 
1465,  and  Joan,  daughter  and  heir  of  Sir 
llobert  Lunsford,  of  Rumford  in  Essex,  and 
Battle  in  Sussex.  He  studied  the  h%W  «t 
Lincoln's  Inn,  where  he  was  Lent  Reader*  8 
Edward  IV.,  aud  Doable  Reader  14  Edw.  IV. 
In  the  12  Edward  IV.  he  was  M.  P.  for  Calnc 
in  Wiltshire.  In  October,  1477,  he.  was  called 
to  the  degree  of  the  Coif  (Clans.  !?•  Edw. 
IV.,)  and  the  day  after  the  accession  of  Richard 
III.  was  appobted  King's  Serjeant.  In  2 
Richard  III.,  he  was  constituted  one  of  the 
judges  of  the  Common  Pleas,  in  which  office 
he  was  contmued  by  Henry  VII.,  from  whom 
he  receiTed  the  honour  of  knighthood.  He 
died  in  1439,  and  ^ybb  buried  in  the  chapel  of 
St  Catherine,  in  the  Church  of  St»  Mary, 
Raynham,  where  his  tomb  now  exists,  but  with 
no  inscription. 

By  hii  marriage  with  Anne,  thadaughtai 
and  co-heir  of  Sir  William  de  Brei^se,  of 
Wenham,  Suffolk,  Knt.,  he  acquired  consider- 
able property,  and  had  six  siins  and  four 
daughlers. 

His  ekkst  son.  Sir  Roger  Towashend, 
having  died  without  issue,  his  second  son, 
John,  became  the  bead  of  the  family.  The 
4th  in  descent  from  him,  Sir  Roger,  wus 
created  a  Baroa^  April  16th,  1617*  whose 
second  son.  Sir  Horatio,  (the  eldest  dying  an 
Infant)  assisted  in  the  resstoration  of  Charles 
If.,  and  was  raised  by  that  monarch  to  the 
peerage  April  20th,  1661,  with  the  title  of 
Baron  Townshend,  of  Lynn  Regis.  He  was 
advanced  to  the  dignity  of  Viscount  Towns- 
hend, of  Raynham,  Dec.  11,  1682,and  George 
HI. added  the  Earldom  of  Leicester  18th  May, 
1784,  and  the  Marquisate  Oct  27,  1787. 

See  also  Viscount  Sydney. 

3.  James  Ba»WNi«ow  William  Gas- 
coign  Cecil,  Marquess  and  Earl  of 
Salisbury,  Viscount  CFanbourn,  and 
Baron  Cecil  of  Essendon. 

The  founder  of  the  fortunes  of  the  family  of 
Cecil,  was  that  great  statesman  Sir  William 
Cecil,  Lord  Burleigh,  .Lord  High  Treasurer 


Grandenr  of  tht  LtffB  ;•'— A/arjw««. 

to  Queen  Elizubeth.  The  right  to  insert  fais 
najne  in  this  catalogue  arises  from  his  haring 
on  two  occasions  during  this  Queen's  reign 
held  the  office  of  first  Lord  Commissioner  of 
the  Great  Seal. 

Uf  an  ancient  family  In  Herefordshire,  whose 
name  was  variously  spelled  Sitoelt,  Seisel,  & 
celt,  Cyssell,  and  Cecil,  Sir  William  was  the 
son  of  Sir  Richard  Cyssel,  one  of  the  pages  of 
Henry  Vill.,  awl  aftenvards  one  of  the  Yeomen 
of  the  Wardrobe,  and  Jane,  the  daughter  and 
heir  of  William  Heckington,  of  Bourn,  in  lio- 
colnshire,  Esq.  He  was  born  at  Bourn,  on  th« 
13th  September,  1520,  and  in  1535  was  entered 
of  King's  College,  Cambridge. 

It  would  be  impertinent  in  this  place  to  give 
any  lengthened  particulars  of  a  life  which  be- 
longs to  the  history  of  his  country.  It  is  only 
necessary  to  state  so  much  swi  is  applicable  to 
the  present  object. 

It  is  a  carious  fact,  that,  however  alender 
may  be  our  claim  to  place  him  in  a  catalogue 
of  lawyers,  he  was  originally  intended  for  the 
profession,  studied  at  Gray's  Inn,  and  had  the 
grant  from  Henry  VI II.  of  the  reversion  of  the 
office  jof  Cuitot  Btreium.  His  talents,  how- 
ever, were  soon  discovered,  and,  deserting  the 
law,  he  was  called  upon  to  exercise  them  on  a 
wider  theatre. 

He  was  Master  of  the  Requests,  and  Secre- 
tary of  State,  under  Edivard  VI.,  by  whom  he 
was  icnigbted  in  1551,  and  sworn  of  the  Privy 
Council.  On  the  accession  of  Queen  Elisabeth 
he  was  again  appointed  Secretary  of  State.  In 
1561,  he  obtained  the  place  of  Matter  of  the 
Ward^  and  in  February,  1571,  was  raised  to. 
the  peerage  by  the  title  of  Baroa  of  Burleigh. 
The  Order  of  the  Garter  was  added  in  June, 
1572,  and  in  the  following  September  he  was 
appointed  Lord  High  Treasurer. 

Sir  Christopher  Hatton,  the  Lord  Chan- 
cellor, dying  on  November  20, 1591,  the  Great 
Seal  was  put  into  commission ;  and  Lord  Bur- 
leigh was  the  first  of  the  four  commissioners. 
They  held  the  seal  till  the  appointment  of  Sir 
John  Puckering  as  Lord  Keeper,  on  May  28tli, 
1592,  being  assisted  in  hearing  causes  in 
Chancery  by  four  of  the  judges  named  for  that 
purpose.  Again,  on  the  death  of  Sir  John 
Puckering  in  1596,  he  held  the  same  appoinu 
ment  till  the  6th  of  May,  when  the  seals  wers^ 
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.^reo  to  Sir  TbomM  £j|ferloo.'  He  died  vo  Au- 
gQft  4th,  IdOa 

Hit  firtt  wife  wa«  Mary,  daughter  of  Peter 
Cheek,  and  «itter  to  Sir  John  Choek,  Kiit., 
by  whon  he  had  a  son,  Thomas,  who  succeeded 
him  in  his  tlile,  aud  was  afterwards  created 
Karl  of  Exeter. 

His  second  wife  was  Mildred,  daughter  of 
Sir  Anthony  Coke,  of  Oiddy  Hall^  in  Essex, 
Knight,  who  was  preceptor  to  Edward  Vf, 
and  by  her  he  had  several  children,  of  whom 


the  eldest  wae  the  iMibiit  Sir  RobM  €ectl» 

who,  even  in  his  father's  lifetime,  held  the  im- 
portant office  of  Secretary  of  State.  Soon  after 
the  eceesaioa  of  James  I,  he  was  created  Baroa 
of  Essendon  in  Rutlandshire,  (May  13tb,  1603) 
then  Viscount  Cranboum,  in  Dorsetshire,  (Au- 
gust 26th,  1604)  being  the  first  Viscount  who 
bore  a  coronet,  and  lastly  Earl  of  Salisbury^ 
(May  4th,  1605.)  The  7tb  Earl  was  created 
Marquess,  24th  August,  I7S9|  by  George  IIL 
See  also  the  Marquess  of  Exeter. 


Commuhientwna  are  requeittd  to  be  addreaed  U  •*  F.  S.  A.,"  cure  of  the  Editor. 


SELECTIONS 
FROM  CORRESPONDENCE. 

LEGAL  SXAMIKATIOK  DISTINCTIONS. 

To  the  Editor  of  the  Legol  Obeerpor^ 

Sir. 

Allow  me  to  express  ray  dissent  from  the 
opinions  of  yoor  eorrespondeot,  R.  W.  2$.,  in 
his  letter  at  p.  393.  Did  I  for  one  moment 
entertun  an  idea  In  common  with  him  that 
the  distribution  of  legal  honours*  which  I  have 
before  advcicafeed,  (p.  188)  would  in  any  man- 
ner cause  the  disgraceful  system  of  "crom^ 
ming*'  to  be  resorted  to,  I  certaioly  had  never 
taken  upon  me  to  recommend  them.  The 
practice  is  one  which  ought  strenuously  to  be 
discountenanced*  since  it  robs  the  real  student 
of  the  credit  of  his  studies,  and  sends  forth 
upou  the  world  incompetent  and  shallow  per- 
sons, incompetent  to  the  discharge  of  tlie  du- 
ties of  the  profession.  But  I  am  far  from 
thinking  that  the  awarding  of  legal  honours 
would  tend  to  increase  this  system,  and  your 
correspondent,  by  referring  to  it,  hss  rather 
added  an  argument  favourable,  in  my  opinion^ 
to  their  adoption. 

.  He  imagioes  thai  the  steady  readers  would 
not  pass  their  examinations  ao  brilliantly  as 
those  who  adopted  the  cramming  system.  But, 
8ir,  I  apprehend  that  no  lengths  to  which  this 
latter  practice  can  lie  pushed,  will  ever  put  a 
candidate  for  distinction  upon  ao  equal  footing 
with  one  who  has  read  steadily  during  his 
clerkship,  and  at  the  same  time  has  not  neg- 
lected the  practical  parts  of  his  profession. 
The  utmost  success  of  the  fvfcxog  system 
would  be  to  enable  its  votaries  to  /m«,  and 
escape  the  serious  disgrace  of  a  rejection,  but 
it  would  be  far  from  forwardiag  any  one  who 
might  aspire  to  the  prize  due  to  superior 
merit.  This  can  never  be  borne  off  by  merely 
superficial  attainments.  ''  Cramming"  is  much 
resorted  to  at  the  Universities,  but  it  has,  I 
believe,  never  availed  those  who  employed  it 
any  further  than  tamclv  helping  them  through 
their  examinations,  and  in  no  ways  facilitatiug 
ihe  taking  of  a  degree  ;  while  at  these  ordeals 
the  particular  branch  upon  which  the  student 
irill  be  examined,  is  much  beU^  knowji  be- 
forehand than  at  ours. 


But  I  do  not  suppose  that  if  any  prizes 
should  he  ultimately  decided  on,  the  examina- 
tions will  be  conducted  precisely  as  at  present; 
indeed  it  is  not  fit(ing  that  they  should.  I 
trust  that  other  branches  will  be  added  to 
those  at  present  selected.  I  do  not  wi^h  to 
throw  hardships  in  the  student's  way,  but  I 
really  think  that  some  plan  roust  be  adopted, 
to  prevent  the  respectability  of  the  profe^siou 
being  altonfether  overturned  by  that  swarm  of 
men  who  daily  seek  admittance  to  it,  a<ftuated 
solely  by,  and  perhaps  scarcely  capahlo  of  eu- 
tertaming  any  other  feeling  than  the  one  pre- 
vailing, greediness  of  gain. 

A  heavy  hlow  will'  be  struck  at  the  respect- 
ability OK  the  law,  should  the  local  court  hill 
be  passed.  Beer-house  attorneys  who  foster 
litigation,  and  dispense  law  as  a  hawker  does 
his  wares,  at  the  lowest  charge,  will  be  sadly 
increased,  and  I  do  say  that  any  method  which 
will  tend  to  resist  these  attacks,  and  preberve 
the  respectability  of  the  profession,  will  be 
indeed  a  boon.  I  would  see  the  study  of  our 
laws  elevated  far  above  that  avaricious  spirit 
which  induces  so  many  to  coinmeoce  it,  aud  I 
know  no  more  effectual  method  of  attaining 
this  end,  than  by  enlarging  the  minds  of  those 
who  seek  it,  by  the  studious  perusal  of  the 
classics  and  of  the  history  of  their  fellow- 
creatures,  and  by  makini;  a  knowledge  of  the 
principles  of  law  an  indispensable  branch  of 
their  atlainmeots. 

iEjIlULUS. 


SUPERIOR  COURTS. 
0C€e  Cf^ancfllor  of  fpRfitanlr. 

FRACTICK. — SUPPRESSION  OF  DEPOSITIONS. 

The  Court  wilinot  permit  thepartiee  in  a  ciote 

cause  to  ejcumine  tcitnetsei  in  such  cause 

afler  publication  in  the  original  cause  hae 

passed,  and  if  any  witnesses  are  so  examined 

their  depositions  mil  be  suppressed. 

In  this  case,  original  and  cross  bills  had 

been  filed,  and  a  motion  was  now  made  te 

suppress  the  depositions  taken  in  the  cross 

cause  on  the  ground  that  the  witnesses  had 

beesi  examined  subaeouently  to  publication 

passing  in  the  original  cauM.>  li  apoeared^ 
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that  previous  to  the  witnessea  beioff  ezaiiiined 
notice  had  been  given  on  the  part  of  the  plaki- 
tiflfin  the  orti^inal  sait,  that  objection  woald 
be  made  to  such  examination,  and  tbat  in  else 
it  w«8  persisted  in,  application  would  be  made 
to  the  Court  to  have  the  depositions  suppressed. 
The  plaintiff  notwithstanding,  proceeded  with 
the  examination,  and  hence  the  present 
motion. 

Siuart  and  Parrv  satd,  that  if  the  course 
which  had  been  pursued  in  this  case  were 
sanctioned,  the  defendant  in  the  original  suit 
alight  always  wait  until  he  had  seen  the  plsdn- 
tiff's  case,  and  then  shape  his  evidence  so  as 
to  meet  that  case,  a  practice  which  the  Court 
never  permitted.  Here  the  party  had  full 
warning,  that  if  he  went  on  in  defiance  of  the 
usual  practice,  the  present  application  wolud 
be  made,  but  he  chose  to  proceed,  and  must 
now  bear  the  consequences.  £ven  before  the 
Master,  where  much  greater  latiitude  was 
allowed  in  the  examination  of  witnesses,  a 
party  whose  evidence  had  been  taken  before 
the  examination,  could  not  be  examined  again 
before  the  Master,  without  the  special  leave  of 
the  Court,  and  the  Court  selclom  shewed  a 
disposition  to  favor  the  practice.  Sawver  v. 
Bower,  I  Bro.  C.  C.  388 ;  Conethard  v.  Halted, 
3  Mad.  429  {  Purcell  v.  Mc  Namara,  17  Ves. 
434. 

Teed  and  Rogers,  eoiUrh,  insisted  that  great 
injustice  would  be  done  to  the  defendant  if 
the  motion  were  granted,  for  his  case  had^  In 
like  manner  been  exposed,  and  he  had  relied 
upon  his  case  being  presented  to  the  Court  lo 
the  form  which  under  advice  he  had  adopted. 
It  was  impossible  that  any  improper  advantage 
could  have  been  taken  of  the  circumstance  of 
publication  having  passed,  for  it  was  sworn  by 
the  defendant's  solicitor,  that  he  had  never 
seen  the  depositions  in  the  original  cause  until 
after  the  evidence  was  completed  in  the  cross 
cause.  The  plaintiff  also  in  the  original  suit 
knew  that  the  defendant  was  going  on  ex- 
amining witnesses,  and  with  this  knowledge, 
he  himself  examined  witnesses  in  the  cross 
cause,  about  whose  deposition  nothing  was 
said.  They  cited  Scott  v.  jllgood.  Pract.  Peg. 
p.  87.  Norcutt  V.  fFarsley,  1  Chanc.  Ca.  237. 
The  f^ce  Chancellor  said  he  must  make  the 
order  according  to  the  notice  of  motion.  Lord 
Ihurlow  had  made  an  order  under  similar 
circumstances,  and  he  thought  the  rule  laid 
down  in  the  case  before  his  lordship,  was  the 
proper  one.  Where  a  party  puts  upon  the 
files  of  the  Court  a  bill,  or  anything  else  which 
ought  not  to  be  there,  the  course  of  the  Court 
was  to  order  it  to  be  taken  off  the  file.  So 
Where  a  supplement  bill  introduced  new  mat- 
ter, seeking  to  alter  an  original  decree,  or 
where  leave  was  given  to  file  a  bill,  containin;^ 
certain  statements,  and  matters  of  a  different 
description  were  introduced,  the  tame  course 
was  pursued.  Although  no  actual  impro- 
priety might  be  intended,  ihe  practice  of  the 
Court  was  to  order  the  suppression  of  pro- 
ceedings when  improperly  taken,  and  there- 
fore such  portions  of  the  depositions  must  be 
auppreased  aa  related  to  matters  in  issue  in 
)be  original  cause. 


Teed  objected  that  some  portions  of  the 
depositions  related  to  mattera  not  in  itsne 
in  the  orid^inal  cause,  and  submitted  that  those 
portions  should  be  breserved,  but 

Hia  Honor  said,  that  if  they  were  at  al!  con- 
nected with  any  such  matters,  they  must  be 
suppressed,  but  if  this  connection  could  be 
disproved,  that  might  induce  the  Court  to 
alter  the  order  as  to  theirs. 

Scott  V.  Paecoe,  March  19th,  1842. 


PARTNERSHIP. — EXECUTOR. — SHARE     OF 
PROFITS. — SURTIVINO   PARTNER. 

Where  a  eunAotng  partner,    who   i*  ol$o 
executor,  allotos  the   capital  of   the  de- 
ceaeed  to  remain  in  the  bueinen,  and  payg 
a  portion  of  the  profits  Uss  than  his  hie 
partner,  in  his  life,  would  have  been  en- 
titled to,  and  alsa  bL  percent,  interest  upon 
the  capital  of  his  partner  and  testttar,  to 
the  widow  and  children.    Held,  notwith* 
standing  that  the  children  of  the  deceased 
partner  are  entitled  to  inquiries  mnd  ae- 
counts  respecting  the  state  nf  the  propertf 
at,  and  subsequent  to,  the  death  of  thetr 
parent,  before  the  Court  unit  decide  upon 
the  ejsact  proportion  to  be  accounted  for. 
This  was  a  bill  for  an  account,  and  for  pay- 
ment, of  seven-tenths  of  the  profits  of  the 
business  of  a  picture-frame  maker.    The  de- 
fendant was  the  surviving  partner,  and  one  of 
the  executors,  of  Gerard  Willets,  who  died  in 
1829.     The  plaintiffs  were  children  of  the 
testator,  Gerard  Willets,  who,  in  1815,  entert*d 
into  co-partnership  with  the  defendant  Bland- 
ford,  and  another  person,  (since  deceased)  for 
a  term  of  twenty-one  years,  in  the  bunness  of 
picture  frame  muking.    By  the  articles,  the 
defendant  was  to  be  entitled  to  three-tentha, 
and  the  testator  to  seven-tenths,  of  the  profits. 
It  was  provided,  that  in  the  event  of  the  death 
of  the  testator,  the  defendant  waa  to  be  at 
libertv  to  carry  on  the  business  for  the  re- 
mainaer  of  the  term,  retaining  a  third  of  the 
testator's  capital,  and  accounting  for,  or  pay- 
ing, a  third  of  the  profits  to  the  family  of  the 
latter,  executing  articles  of  partnership,  and 
giving  his  bond  for  the  amount  of  capital 
which  was  allowed  to  remain.    The  will  wu 
proved  by  the  executors  ;   an  appraisemeat 
of  the  stock  in  trade  was  made  by  them  ;  the 
proportions  of  the  capital  were  ascertained  m 
between  the  defendant,  the  widow,  (who  was 
also    executrix)   and   children.    The    whole 
capital  was  allowed  to  continue  in  the  busi- 
ness, a  third  of  the  profits  and  bL  per  cent 
interest  on  the  remaining  capital  being  paid  to 
the  testator's  family. 

Mr.  Sutton  Sharpe,  and  Mr.  Bichner  for 
the  plaintiffs,  submitted  that  the  defendant 
was  liable  to  account  for,  and  pay,  the  profits 
of  the  business,  in  the  same  proportion  as 
they  were  payable  during  the  testator's  lif^* 
time.  The  Court  would  not  allow  a  anrviving 
partner,  who  also  happened  to  be  exe- 
cutor, to  trade  with  his  testator's  capital. 
Mr.    Temple  and   Mr.   Bucun^   for    tha 
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defendant,  argued  that  he  was  entitled  to  treat 
the  ca|)itul,  subsequently  employed  in  the 
trade,  as  a  loan  out  of  the  partnership  funds. 
No  Ios.4  whatever  had  beeu  sustaiued  by  this 
inu<le  of  dealing  with  the  capital.  A  seitle- 
ment  hud  been  come  to  by  the  appraisement 
bein|^  ma<le,  and  the  (>ourt  ought  to  declare 
that  it  was  sufficient,  although  there  had  been 
an  omission  to  give  the  bond  as  directed  by 
the  articles. 

The  following  cases  were  referred  to: — 
fTedtlerburn  v.  ff^edderburn,  2  Keen,  722; 
4  M.  and  C,  41 ;  Coi^k  v.  CoUingridge^  1 
Jacob,  607;  Crawihuy  v.  CuUim,  16  Ves.2l8$ 
2  Russell,  325 ;  Brown  v.  De  Ta»teiy  1  Jacob, 
284;  Dlmet  v.  Scott,  4  Russell,  195;  /Va- 
therttonhnugh  ▼.  Fenwick,  17  Ves.  298. 

ff^igram,  V.  C. — It  seems  to  me  that  in  this 
case  1  have  no  discretion,  but  that  I  am  bound 
to  apply  the  established  rule  of  the  Court, 
namefv,  that  if  a  person  takes  upon  himself  to 
embark  the  property  of  his  cettuis  que  trust  in 
the  risks  of  trade,  he  is  bound  to  account  for 
the  profits  made  by  that  trade,  if  it  has  been 
carried  on  for  his  own  lienefit.  The  question, 
then,  is,  are  there  anv  and  what  circumstances 
which  take  Blandforci's  caie  out  of  the  general 
course  of  proceeding,  whiih  is,  that  there 
shall  be  a  sale  of  the  property  of  the  deceased 
partner  at  the  time  of  his  death,  or  as  soon 
after  as  may  be.  It  has  beeu  asked,  if  the 
testator  chose  to  make  his  surviving  partner 
his  executor,  how  could  he  in  that  situation 
adjust  his  own  rights  and  those  of  his  ceituU 
due  iruti  in  a  better  manner  than  he  has  done  ? 
The  obvious  answer  is,  that  if  he  chose  to 
stand  upon  his  rights  as  a  continuing  and  sur- 
▼iving  partner,  he  was  not  bound  to  join  in 
taking  out  probate  of  the  will.  By  becoming 
executor  he  placed  himself  under  a  positive 
incapacity  to  deal  with  th^  property  for  his 
own  benefit.  Having,  however,  placed  him- 
self in  this  situation,  he  might  have  brought 
the  widow  and  children— the  latter  being  in- 
fants, and  the  former  concurring  in  all  that 
he  was  doing — before  the  Court  m  an  amic- 
able suit,  and  have  had  the  interests  of  himself 
and  all  parties  set  right.  Cases  of  this  kind 
are  not  to  be  judged  of  by  the  result,  which 
may  or  may  not  be  successful.  The  next 
question  is  one  of  more  doubt  and  difficulty, 
namely,  as  to  the  proportion  of  profits  which 
the  defendant  is  to  account  for  to  the  testa- 
tor's family.  In  Crawthay  v.  CoUim,  15  Vesey, 
Lord  EUion  felt  a  doubt  as  to  this.  He  kept 
the  question  open,  directing  an  account  to  be 
taken  of  the  capital  employed  in  the  concern 
at  two  periods  of  the  business.  The  very  fact 
of  Lord  Eidon'i  thinking  an  enquiry  necessary 
as  to  the  capital  empluved  from  time  to  time, 
was  a  decision  by  him  that  such  amount,  when 
ascertained,  might  be  a  material  consideration 
in  settling  \he  proportion  in  which  the  profits 
should  be  divided  and  accounted  for.  ^fo 
rule  has  been  laid  down  in  any  of  the  cases, 
deciding  that  the  surviving  partner  is  liable  in 
exactly  the  same  proportions.  What  they  are 
to  be,  is  generally  to  be  ascertained  after  an 
enquiry  as  to  the  circumstances  of  the  part- 


nership, the  amount  of  the  respective  capitals, 
and  many  other  particulars.  I  cannot  say 
that  there  is  any  rule  established  which  is 
alike  applicable  to  all  cases  of  this  description. 
No  one  can  read  with  attention  the  elaborate 
judgments  of-  Lord  Eidon  in  Crawthay  v.  CoU 
lint,  and  Cooh  v.  Coiliugridge,  without  being* 
satisfied  that  his  mind  saw  the  iropossrbility  of 
subjecting  cases  so  various  as  those  of  trading 
partnerships  to  any  universal  rule.  Upou  the 
whole,  I  am  bound  by  authority  to  hold,  that 
the  nature  of  the  trade, — the  manner  of  carry- 
ing it  on, — the  capital  employed, — the  state  of 
the  account  between  the  surviving  and  the 
deceased  partner  at  the  death  of  the  lattery 
and  the  conduct  of  the  parties  at  that  time, 
mav  materially  affect  the  rights  of  the  parties, 
and  I  must  therefore  have  more  information 
than  I  now  possess  before  1  can  safely  and 
finally  dispose  of  this  case. 

His  Honour  then  directed  that  there  should 
be  enquiries  and  accounts  taken,  first,  of  the 
testator's  estate  as  against -his  executors;  se- 
condly, of  the  dealings  and  transactions  of  the 
partnership  since  the  last  settlement  in  the 
lifetime  of  the  deceased;  thirdly,  of  the 
amount  of  capital  belonging  to  each  partner 
at  the  time  of  the  death  of  Willets ;  fourthly, 
of  the  stock-in-trade,  and  the  value  of  it,  in- 
cluding the  value  of  the  good-will,  which 
should  be  treated  as  part  of  the  stock-in-trade ; 
fifthly,  of  what  was  due  to  Willets  at  his  death 
exclusive  of  his  share  of  the  capital  and  stock- 
in-trade  ;  sixthly,  of  the  amount  of  capital  em*' 
pjnyed  from  time  to  time  in  the  business  since 
vVillets'  death,  and  by  whom,  and  in  what  wa^ 
such  capital  was  supplied ;  seventhly,  of  the 
profits  made  in  every  year  during  the  same 
time ;  eighbly,  of  all  sums  paid  out  of  the  busi-» 
ness  during  the  same  time  by  either  party,  and 
on  what  account,  computing  the  interest  at 
5/*  per  cent,  on  the  sums  so  paid  out,  reserv- 
ing the  consideration  of  whether  it  would  be 
proper  to  allow  such  ]ntere:»t ;  ninthly,  an  en- 
quiry respecting  the  alterations  alleged  to  have 
been  made  in  the  premises  in  which  the  busi- 
ness was  carried  on;  and  lastly,  an  enquiry 
with  respect  to  the  nature  of  the  business,  and 
bow  far  it  depended  on  the  skill  of  the  respec- 
tive partners. 

Hllleti  V.  Bland/itrd,  H.  T.  1842. 

^uun'ir  3B(nf6. 
[Before  the  four  Judges.] 

MUNICIPAL    CORPORATION.— -COM  PKNSATION. 

The  Lords  of  the  Treasury  have  no  jurisdiC" 
tion  to  decide  on  the  clnim  of  a  dismiued 
officer  of  a  corporation  to  remuneration 
under  the  Municipal  Corporation  Act,  but 
can  only  decide  as  to  the  amount. 

fTherea  claim  is  presented  to  a  town  council  by 
which  the  right  of  the  claimant  to  any  com^ 
peneation  is  denied,  such  total  denial  of  a 
claim  is  an  adjudication  on  the  claim,  and 
the  claimant  cannot  after  a  lapse  of  sis 
months  treat  such  claim  as  admitted  under 
5  4-6M^.4^<?.  r6,#.66. 

In  this    case  a  rule   had   been   obtained 
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C9l\^  on  the  defendants  to  nhtw  cavte 
why  a  mandamns  should  not  issne  to 
them,  commandm^  them  to  execute  under 
their  ^-ommon  seal,  a  hond  to  Mr.  MonriWan, 
conditioned  for  the  pavment  of  a  sum  of  7<>20^ 
as  comnensatton  for  his  loss  of  the  office  of 
town  clerk  of  the  borou^fh.  Tlie  applicant 
had  claimed  this  sum  from  the  borouj^h,  hut 
the  town  eonncil  at  first  made  no  adjudi- 
cation on  the  claim,  and  the  Lords  of  the  Trea- 
stiry  on  appeal  to  them,  ordered  the  pay- 
ment of  an  annnity  of  60/.  to  Mr.  Mourilyan. 
He  was  not  ratislied  with  the  order,  and  ap- 
plied to  the  Court  under  the  SS  section  of  the 
6  &  6  W.  4,  c.  76.  for  on  order  for  the  pay- 
ment of  the  original  sum  claimed,  on  the 
ffronnd  iliat  the  defendants  had  not,  according 
to  the  proTisions  of  that  section,  come  to  any 
decision  on  the  claim  within  six  calendar 
jnonths  after  the  same  was  presented,  and 
therefore  that  it  must  be  taken  as  admitted  as 
therein  provided.* 

Mr.  /tV%  and  Mr.  fFalson  in  Mich,  term, 
1841,  shewed  canse  anfainat  the  rule,  which 
was  supported  by  the  Solicitor  General  and  Mr. 
Whttehuritt. 

Lord  Denmnn,  C.  J.,  now  delivered  the 
judgment  of  the  Court.  *'  This  was  an  appli- 
cation for  a  mandamns  to  be  directed  to  the 
defendnnts  to  execute  a  bond,  ffrantin^  to  one 
John  Mourilyan,  compensation  for  the  loss  of 
his  offices  in  the  corporation.  It  appeared 
that  he  had  filled  the  office  of  town  clerk,  and 
had  been  removed  from  that  office  by  the  new 
corporation.  He  sent  a  claim  for  compensa* 
tion  in  September,  1836,  and  he  now  claimed, 
that  the  full  amount  of  compensation  he  thus 
demanded,  should  be  allowed,  on  the  irround 
that  the  claim  must  be  taken  as  admitted,  the 
town  cotincrl  not  having  adjudicated  on  it  within 
six  calendar  months  from  the  time  it  was  pre- 
sented. This  was  denied  on  the  other  side, 
and  that  raised  the  most  material  point  for 
our  decinon.  When  the  claim  was  sent  in,  a 
copy  of  it  was  prepared  for  the  members  of  the 
town  council,  and  a  council  was  summoned 
in  order  to  consider  and  determine  on  the 
claim.  Mr.  Mourilyan  was  not  called  on  for 
any  explanation  of  his  claim,  but  the  meeting 
took  place,  and  in  the  result,  the  town  council 
passed  a  resolution  ahof^ether  disallowing  any 
claim  for  compensation,  reserving,  however, 
the  full  rifirht,  in  case  the  decision  should 
be  overruled,  to  investigate  the  statements  on 
which  the  claim  was  founded.  Soon  after  the 
resolution  had  been  passed,  it  was  communi- 
cated to  the  applicant,  and  he  did  not  make  it 
the  subject  of  an  appeal  to  the  Lords  of  the 
Treasury  until  the  l2Ui  of  March.  After  con- 
sidering; the  matter,  the  Lords  of  the  Treasury 
came  to  the  conclusion  that  the  applicant  was 
entitled  to  compensation,  and  they  settled  the 

*  By  which  it  is  declared,  "  that  if  the  council 
shall  not  determine  on  snch  claim  within  six 
months  after  the  aforesaid  statement  shall  be 
(delivered  to  the  town  clerk  or  treasurer,  as 
the  case  may  be,  B\ich  claim  shall  be  considered 
as  admitted.'* 


amount  at  6D/«  a  year,  and  (fn-ected  a  bond  to 
be  prepared  for  that  snm.    The  town  council 
was  ready  to  fulfil  this  award,  bat  the  appli- 
cant expressed  himself  dissatisfied  with  tr,  and 
now  asked  for  the  fall  amonnt  of  what  he  Iiad 
claimed,  which  he  contended  most  be  taken 
as  admitted,  inaemnch  as  a  total  rejection  of 
any  claim,  was  not  an  adjudfcaion  on  a  claim 
within  the  meaniner  of  the  act.    This  rule  can- 
not  be  absolute  in  form,  if  the  town  cooocil 
has  determined  that  the  claim  to  compensation 
is  not  admissible,  for  such  a  deteroitnation  can- 
not be  treated  as  an  admission  of  the  claim, 
nor  can  the  rule  be  moulded  differently  if  the 
Lords  of  the  Treasury  have  rightly  decided  the 
matter  broug»bt  before  them.   Both  these  points 
have  been   arjEfued,  and  we  are  of  opinion 
that  it  must  be  considered  that    the    town 
eonncil  did  determine  on  the  matter  of  the 
claim  in  September,  1836.    Tliat  decision  em- 
braced the  questions  of  rij^ht  and  of  amount, 
and  whatever  may  be  thouf^ht  of  the  extent  of 
the  jurisdiction  of  the  Lords  of  the  Treasury, 
it  is  clear  that  the  town  council  had  a  ri^ht  to 
consider  and  determine  both  these  questions. 
The  question  of  amount  must  in  one  form 
of  the  decision  of  the  question  of  right  be  in- 
volved in  that  decision,  and  the  town  council 
decided  that  the  applicant  asked  for  that  to 
which  he  was  not  entitled.    The  applicatioD 
is  in  the  first  instance  to  be  made  to  the  town 
eonncil ;  but  it  ta  unreasonable  to  assert  thai 
if  that  body  denies  the  right  of  the  applicant 
to  have  anything  in  the  war  of  Compensation, 
it    detenninea    nothing    ra   respect    of  his 
cVaim«  and  that  the  claim  if  afterwards,  bv  the 
operation  of  time  to  be  considered  as  admftted, 
or  on  the  other  hand,  that  if  the  council  de- 
nies the  right,  the  Lords  of  the  Treasury  are 
still  to  be  called  on  to  determine  the  amount, 
so  that  if  the  council  should  turn  out  to  be 
wrong  as  to  the  right  of  claiming  'compcnia- 
tion,  it  should  be  considered  that  in  poloc  of 
form  the  decision  had  been  the  other  way.  We 
do  not  so  read  the  statute.    The  language  of 
the  section  sliews  that  the  claim  must  come 
before  the  council  in  the  first  instance.    If  the 
council  is  in  favour  of  the  right,  it  must  settle 
the  amount,  and  in  that  case  the  neglect  to 
consider  the  amount  would  bring  the  matter 
within  the  prorisions  of  the  section ;   but  the 
refusal  to  recognize  the  right  disposes  at  once 
of  the  whole.    The  Solicitor  General  was  un- 
der these  circumstances,  driven  to  contend 
that  the  town  council  had  no  right  to  decide, 
except  on  the  amount.    But  there  is  no  foun- 
dation whatever  for  that  argument,  and  on 
that  ground,  therefore,  the  rule  cannot  be  ab- 
solute in  the  terms  prayed.    The  next  ques- 
tion we  have  to  consider  is  whether  the  Lords 
of  the  Treasury  had  any  Jurisdiction  to  decide 
on  the  question  of  right.    In  the  cases  of  Afar- 
ufick^  and  Newburpc  we  held  that  ihcy  were  not 
entitled  to  that  jurisdiction  j  that  their  jaris- 
diction  only    extended   to   the  Question   of 
amount,  ana  that  the  parties  could  not  by  the 
mere  fact  of  such  a  aecision  by  the  Lords  of 
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tbe  Treaamy,  be  prerented  from  afterwardi 
Mn^ing  that  question  of  ri^ht  before  the 
Court.  We  think  that  the  same  limits  exist 
as  to  the  power  of  the  Lords  of  the  Treasury*  in 
both  parts  of  the  section  As  we  are  of  opi- 
nion that  tbe  Lords  of  the  Treasury  have  not 
this  power  to  determine  the  question  of  right, 
we  thinic  that  the  writ  may  go  to  the  town  conn- 
cil,  to  command  generally  that  compensation 
may  be  made  to  the  applicant,  and  to  that 
Gon^mand  a  return  nnst  be  made,  brincfing  the 
question  of  right  before  us ;  or  if  the  town 
council  should  dedare  a  readiness  to  agree  to 
secure  the  sum  awarded  by  the  Lords  of  the 
Treasury,  tbe  applicant  may,  if  he  should  be  so 
skdTised,  apply  to  the  Lords  of  the  Treasury  to 
re-con^er  the  question  of  amount.  The  rule 
will,  therefore,  be  absolute  in  the  manner  now 
stated. 

•  Rule  absolute  accordingly.— 7%^  Qseen  v. 
The  Maintr  ttnd  Citrporation  tf  Sandwich, 
«.T.  1842.    Q.B.  F.J. 


€k\mxCi  Sf  lift)  Sractf re  Court. 

judge's  OEIIXR.— costs* 

j4judge^»  order  teai  obtained  to  set  aeide  a 
regular  judgtnent  ofnon  proa  on  payment 
of  corn :  ffeld,  that  bjf  the  term  "  cotts  " 
in  such  a  case,  the  costs  of  the  judgment 
and  of  the  application  to  set  it  aside  are 
meant. 

Where  in  such  n  case,  the  judgment  having 
been  signed  b^  the  defendant,  the  attorney 
cf  the  defendant  ntfused  to  attend  a  per- 
emptory  appointment  to  tax  such  costs,  it 
was  held  that  the  master  might  tas  them  at 
the  nominal  sum  of  3#.  4d,,  on  tender  of 
which  the  plaintiff  might  treat  the  judg* 
ment  as  being  set  aside. 

KnawUs  had  obtained  a  rule  for  setting 
aside  the  issue,  notice  of  trial,  and  verdict  in 
^is  caae^  It  was  an  action  on  a  lull  of  ex* 
cWini^,  and  the  defendant  having  pleadetl,  the 
plain di  omitbed  to  reply  in  proper  time,  and 
a  jiiWgniCQt  of  nan  pros  was,  in  consequence, 
signed  by  the  defendant.  Upon  the  application 
4>f  the  plaintiff  to  l^ightman,  J.,  at  chambers^ 
an  order  was  made  to  set  aside  the  judgment 
4tt  pafttMDi  of  costs;  and  the  order  having 
been  drawn  up,  tbe  defendant  was  served  with 
an  aopotnCment  to  tax  his  costs.  When  before 
the  Master,  the  defendaoi  claimed  tbe  whole 
costs  of  the  cause,  to  which  he  contemled  be 
was  entitled  under  the  Judge's  order,  but  the 
^Jasteff  refused  to  tax  to  him  more  than  the 
costs  of  signing  judgment,  of  the  application 
to  seS  it  aude,  and  of  striking  it  oat  of  the 
hook.  To  this  tlie  defendant  refused  to  assent, 
but  upon  appiication  to  the  learned  Judfi;e  he 
4eclarcd  that  his  intention  coincided  with  the 
view  takes  l>y  the  Master.  A  peremptory  ap- 
-pointncat  to  tax  was  titerefore  served  upon 
the  defendant's  attorney,  whivh  he  refusad  to 
attend,  and  the  Master  taxed  his  costs  in  his. 
absence,  at  the  nominal  sum  of  «3«.  Ad.  This 
sum  was  tendered  to  him,  but  he  refused  to 
accept  it>  and  the  filaiiUi^a  attorney  subse- 


quently replied,  delivered  the  issue,  and  Iried 
the  cause  aa  being  an  undefended  cause. 

Hoggins  now  shewed  cause,  and  urged  that 
the  defendant  had  acted  erroneously  through- 
out the  whole  transaction,  and  the  plaintiff  had 
only  adopted  such  a  course  as  his  interests 
demanded. 

Knowles,  contrh. — ^The  judgment  of  nonpros 
had  not  in  fact  been  struck  out  of  the  book, 
and  the  plaintiff  had  gone  too  far  in  delivering 
the  issue,  and  proceeding  to  trial. 

fFilliams,  J.— This  is  a  strict  point  of  prac- 
tice; the  Judge's  order  meant  to  include 
merely  the  casts  of  the  judgment,  and  those 
consequent  on  setting  it  aside,  and  the  defen- 
dant  was  onlv  entitled  to  them.  The  questiop 
is,  whether  the  order  of  ra^  brother  Wightman 
was  complied  with  in  giving  the  peremptofy 
notice  or  taxation,  and  tendering  the  costs 
which  the  Master  allowed  the  defendant  in  his 
aljsence  ?  It  seems  to  me  thai  what  was  doop 
was  sufficient,  i  consider  that  the  ordev  of 
the  Judge  did  in  fact  set  aside  the  judgment, 
and  that  the  act  of  striking  it  out  would  be 
properly  the  act  of  the  defendant's  attorney, 
for  which  he  would  be  allowed  costs^  1  tbin^, 
therefore,  that  the  Judge's  order  was  complied 
with  by  the  plaintiff,  and  that  bis  subsequent 
proceedings  were  regular. 

Rule  discharged,  with  costs.  —  Christie  v. 
Thomson,  li.T.\%42.    Q.  B.  P.  C. 


CHANCERY  SITTINGS, 
In  and  after  Easter  Term^  1842. 

3Bf Icrre  t^e  Rafter  of  tf^  Aonil 

AT  WESTMINSTER. 

Friday  . .  .April  15    Motions. 

Saturday 16    Petitions  in  Gen.  Paper. 

Monday 18  r  Pleas,  Demurrers,  Causes, 

Tuesday  ......  19^      Further  Direc  tions,  and 

Wednesday ....  20  (.     Exceptions. 

Thursday 21     Motions. 

Friday 22^ 

Pleas,  Demurrers,  Causes, 
Further  Directions,  aifd 
Exceptions. 


Saturday 23 

Monday 25  > 

Tuesday  26 

Wednesday 27- 

Thursday 28    Motions. 

Friday 29-| 

Saturday 30  I  Pleas,  Demurrers,  Causes, 

Monday . .  .May   2  S     Further  Directions^  and 

Tuesday 3  f     Exceptions. 

Wednesday. ...    4j 
Thursday 5    Motioi»s. 

r  Pleas,  Demurrers,  Causes, 
Friday 6  "j      Further  Directions,  and 

L     Exceptions. 

Saturday 7    Petitions  in  CTen.  Pbper. 

Monday 9    Motions. 

AT  THE  VsmAA, 

T..— *i«-  1  n  i  Short  Causes  after  ewear- 

T"^^^^y '^i     ing  in  the  Solicitors.  • 

Short  Causes,  Consent  Causes,  and  Consent 

Petitions,  every  Tuesday  at  the  Sluing  of 

the  Courts 
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BILLS  IN  PARLIAMENT  RELA- 
TING  TO  THE  LAW. 


2M  March,  1842. 
Loan  Societies. 
Apprentices  Regulation. 

BILLS  IN  PROGRESS. 

For  the  better  admiuistration  of  Justice  in  the 
execution  of  CommissionH  of  Lunacy. 
For  2d  reading.]     The  Lord  Chancellor. 
For  the  amendment  of  the  Law  of  Bankruptcy. 

J  For  2d  reading.]    The  Lord  Chancellor, 
efine  the  Jurisdiction  of  General  and 
Quarter  Sessions. 

[For  2d  readini^.]    The  Lord  Chancellor. 

For  the  Amendment  of  the  Law  relaliuK  to 

Bankrupts,  and  the  better  Advancement  of 

•  Justice  in  certain  Matters  relating  to  Credi- 
tors and  Debtors.  Lord  Cottenham. 

[For  2d  reading.] 
To  improve  the  Practice  and  extend  the  Juris- 
diction of  County  Courts. 
[For  2d  reading^  Lord  Cottenham. 

To  enable  the  Lord  Chancellor  to  <lirect  cer- 
tain Proceedings  in  Bankruptcy,  Insolvency, 
and  Lunacy  to  lie  carried,  to  the  County 
Courts.  Lord  Cottenham. 

[For  2«1  reading.! 
For  estalilishiog  Local  Courts. 

[Fur  2d  reading.]  Lord  Brougham. 

For  transferring  Api^eals  from  tlie  Privy 
Council  to  the  House  of  Lords. 

[For.  2d  rending.]  Lord  Cam phell . 

For  making  better  provision  for  hearing  Ap- 
peals in  the  House  of  Lords. 

[For  2d  reading.]  Lord  Campbell. 

For  the  better  Administration  of  Justice  in  the 
Court  of  Chancery. 

[For  2d  reading.]  Lord  Campbell. 

To  enable  Baptists  to  make  affirmations,  in- 
stead  of  oaths.  Lord  Denman. 

[For  2d  reading.] 
For  improving  the  Law  of  Evidence. 

[In  Committee]  Lord  Denman. 

For  enabling  Ecclesiastical  CtnT)brations  to 
grant  Leases.  The  Bishop  uf  London. 

[In  Committee.] 
For  enabling  Incumbents  of  Benefices  to  grant 
Leases.  The  Bishop  of  London. 

[In  Committee.] 
To  limit  the  Criminal  Jurisdiction  of  Quarter 
Sessions.  Lord  Gudolphin. 

[For  2d  reading.] 
To  consolidate  the  Queen's  Bench,  Fleet,  and 

*  Marshalsra  Prisons. 

[For  2d  reading.] 


SauiTe  of  Gommaniir. 

NOTICBS  OF  BILLS. 

To  allow  Writs  of  Error  on  Mandamus. 

The  Attorney  General. 

'  To  alter  the  Law  as  to   Double  Costs,  and 

other  matters,  The  Attorney  General. 


For  the  more  effectual  inspection  of  Houses^ 
licensed  at  Quarter  Seauons  for  the  Insane. 
Lord  G.  Somerset. 
Turnpike  Roads  Continuance. 

BILLS  IN  PROGRESS. 

To  regulate  the  Sale  of  Parish  Propertv. 

[For  2d  reading.]         Sir  £.  Kuatchhull. 
To  alter  the  Law  for  the  admission  of  Barris- 
in  Ireland. 

[For  2d  reading.] 
To  amend  the  Law  of  Copyright* 

[In  Committee.]  Lord  Mahon. 

The  comparatively  favourable  progress  made 
in  the  committee  on  this  bill,  shall  be  noticed 
next  week. 

For  Registering  Copyrights  and  AssignmentSt 
and  better  securing  the  property  therein. 

[In  Committee.]  Mr.  Godsoo. 

For  the  Regulation  of  Buildings. 

[In  Committee.]  Mr.  F.  Maule. 

For  the  Improvement  of  certain  Boroughs. 

[In  Committee.]  Mr.  F.  Maule. 

Municipal  Coruorations.     [In  Committee. 
To  indemnify  Clerks  to  Attorneys,  and  others 
in  certain  cases. 

[In  Committee.] 
Forged  Exchequer  Bills. 

[Passed] 
Small  Debt  CourU  Bills  for 

Barusley, 

Leicester,  (jurisdiction  15/.) 

Honiton. 

Kingiwinford, 

Liverpool* 


THE  EDITOR'S  LETTER  BOX. 

A  correspondent  states  that  a  dishonorable 
practice  prevaiN  at  the  examination  of  enfring- 
mg  the  rule  which  requires  that  **  no  candidaU 
shall  copy  from  another.*'  He  says,  the  disgrace 
and  fear  of  failing  to  pass  the  examinatma  (a 
circumstance  which  renders  the  candidate 
notorious  in  the  district  he  may  reside  in)  over- 
comes  the  appeal  of  the  master  and  the  rule 
which  prohibits  his  copying.  We  thought  that 
effectual  means  were  taken  to  prevent  such  « 
practice  ;  and  if  it  occur  next  term,  no  doubt 
it  will  be  detected.  The  number  will  be  com- 
paratively small  on  the  3(1  May. 

An  attorney  practising  beyond  ten  miles  from 
the  Royal  Exchange  may  be  admitted  as  a 
Notary  Public,  obtaining  his  faculty  at  Doe- 
tor's  Commons.  See  3  &  4  W.  4,  c.  70 ;  6 
L.  O.  422.  The  nature,  duties,  and  practice 
of  a  noury  are  stated  in  Mr.  Brooke's  book. 

The  service  of  "  Mux,"  from  1831  to  1834, 
will  be  deemed  good,  if  he  can  prove  it  by 
sufficient  secondary  evidence,  the  attorney 
being  abroad.  The  Court,  on  an  affidavit  of 
the  facts,  would  no  doubt  authorize  a  new 
contract  to  another  attorney,  for  the  residae  of 
the  five  years,  without  the  concurrence  of  the 
first  attorney  $  or,  as  the  original  term  has  ex- 
pired, a  further  contract  might  be  made  without 
applying  to  the  Court;  but  such  applicatioa 
would  be  the  safer  course. 

The  communications  of  T.  W.  B. ;  and  R, 
W.  S.,  .shall  appear  In  an  early  aamber. 
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—  "  Qaod  magis  ad  no8 

Pertinetf  et  oescire  muluni  est,  agitamus. 


HORAT. 


THE  LAW  OF  JOINT-STOCK  COM- 
PANIES. 

THE  FORFEITURE  OF  SHARES. 

The  forfeiture  of  shares  is  a  right  which 
is  usually  reserved  to  the  directors  in  the 
formation  of  a  joint-stock  company,  whe- 
ther by  act  of  parliament  or  deed  of  set- 
tlement. It  is  a  very  important  one,  and  may 
be  often  resorted  to  with  advantage.     The 
forfeiture  is  usually  made  to  take  place 
either  on  failure  to  sign  the  deed  of  settle- 
ment, or  on  the  nonpayment  of  calls.   The 
latter  is  the  more  usual  event  on  which 
this  right  of  forfeiture  is  acted  on.     One 
of  the  peculiarities  of  this  species  of  part- 
nership is  the  frequency  with  which  its 
members  are  changed,  and  the  more  this 
can  be  facilitated,  the  more  easily  can  the 
affairs  of  the  company  be  carried  on.     A 
person  frequently  takes  shares,  and  pays 
one  or  two  calls,  but  from  various  reasons  he 
pays  no  more.     He,  perhaps,  speculated  I 
for  the  rise,  and  cannot  readily  make  any  ' 
further  payment ;  he  gets  alarmed  as  to  his 
responsibility,  and  is  unwilling  to  incur 
further  risk  ;  he  cannot  readily  dispose  of 
his  shares,  and  hence  the  question  of  for- 
feiture arises.     The  clause  of  forfeiture  on 
nonpayment  of  calls  is  usually  drawn  in 
two  ways.     The  first,  and  perhaps  the 
more  usual  mode  of  framing  it  is  to  pro- 
vide that  on  default  in  payment  of  any 
call,  the  share  shall  be  forfeited  by  an  ex- 
traordinary board   of   directors    specially 
called  for  that  purpose,  and  by  an  extra- 
ordinary general  meeting  called  for  that 
puroose.     The  other,  and  the  better  mode 
of  drawing  the  clause,  is  to  proride  that  on 
nonpayment  of  a  call  the   share  shall  be 
forfeited,  subject  to  be  restored  by  the  di- 
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rectors,   on    a    special    application  being 
made  for  that  purpose.    In  either  case,  the 
clause  usuaUy  goes    on    to  provide  that 
when  a  share  is  forfeited,  the  holder  shall 
lose  all  his  interest  in  the  company,  an4  a 
subsequent  clause  in  general  gives  the  di« 
rectors  power  either  to  sell  such  forfeited 
shares,  or  to  cancel  them  for  the  benefit  of 
the  company.      When  a  forfeiture  takes 
place  regularly  in  this  way,  under  the  pro- 
visions of   the    deed  of  settlement,  and 
more  especially  as  in  the  ordinary  case,  if 
express  notice  is  given  to  the  holder  of  the 
clauses,  and  of  the  intention  of  the  di- 
rectors to  act  on  them,  we  apprehend  that 
there  can  be  no  doubt  that  the  holder  is 
absolutely  divested  of  all  his  interest  in 
the  company.      It  is  necessary,    in  the 
opinion  of  the  directors  for  carrying  on 
the  company,  that  the  call  should  be  made, 
and  if  the  money  be  not  paid  by  the 
holder,   an  opportunity  shoidd  be  given 
I  them  to  raise  it  elsewhere.    On  the  other 
hand,  the  shareholder  is  often  desirous  of 
having  his  shares  forfeited,  thinking,   in 
this  way,  to  escape  further  payment,  or  to 
avoid  responsibility,  and  haring  done  so, 
he  cannot  afterwards  turn  round  and  put 
in  for  his  share  of  the  profit,  if  the  concern 
succeeds.     This  we  apprehend  to  be  quite 
clear,  when  clauses  of  the  nature  we  have 
alluded  to  are  inserted  in  the  deed  of  set- 
tlement ;  but  if  there  are  no  such  clauses, 
the  case  may  be  different. 

In  a  late  case,  »  the  circumstances 
were  these -In  February,  1825,  a  joint- 
stock  company  was  established,  for  the 
purpose  of  working  a  mine,  the  capital  of 
which  was  to  consist  of  200  shares  of 
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50/.  each.  The  directors  had  the  power  to 
exact  the  full  payment  of  50/.  on  each 
share,  but  if  further  aid  were  required, 
then  they  were  to  call  a  meeting  of  the 
proprietors,  and  submit  to  their  decision  the 
propriety  of  increasing  the  number  of  shares, 
or  of  taking  such  other  steps  as  might  ap- 
pear advisable.  The  plaintiffs,  who  were 
shareholders,  paid  the  full  amount  of  their 
calls,  but  in  October,  1826,  were  informed, 
by  the  secretary  of  the  company,  that  he 
had  some  time  since  mentioned  to  a  person 
(who  was  the  plaintiff's  agent  for  payment 
of  their  calls)  that  in  the  previous  July, 
the  directors  had  resolved  to  increase  the 
amount  of  calls  on  each  share.  To  this 
the  plaintiff  objected,  and  they  refused  to 
pay  the  additional  calls.  After  some 
altercation,  the  plaintiffs  left  the  country, 
and  in  July,  1828,  the  shares  were  declared 
forfeited.  The  other  shareholders  then 
continued  to  work  the  mine,  but  the  con- 
cern was  unsuccessful  till  the  year  1835, 
when  it  began  to  make  an  increasing 
profit.  In  November,  1837,  the  plaintiffs, 
as  they  alleged  by  their  bill,  returned  to 
this  country.  In  September,  1838,  they 
filed  their  bills  to  be  let  into  the  account 
of  the  profits  with  the  other  shareholders. 
Sir  K.  Bruce,  V.  C.  said,  "whether  the 
course  which  the  directors  thought  proper 
to  take  as  to  the  forfeiture  of  the  shares 
was  such  as  ought  to  have  been  pursued, 
and  whether  their  proceedingacould  not  have 
been  set  aside,  if  steps  had  been  taken  in 
time  for  that  purpose,  it  is  not  necessary 
to  decide.  The  point  which  has  struck 
me  is  the  time  at  which  the  suit  has  been 
instituted  having  regard  to  the  peculiar 
nature  of  the  property  and  the  circum- 
stances of  the  case.  This  is  a  mineral 
property— a  property,  therefore,  of  a  mer- 
cantile nature,  exposed  to  hazard,  fluc- 
tuations, and  contingencies  of  various 
kinds ;  requiring  a  larger  outlay,  and  pro- 
ducing, perhaps,  a  considerable  amount  of 
profit  in  one  year,  and  losing  it  the  next. 
It  requires  the  parties,  therefore,  to  be 
vigilant  and  active  in  asserting  their  rights. 
I  was  anxious  to  have  the  chasm  be- 
tween the  years  1828  and  1837  in 
some  manner  filled  up, — to  have  the  con- 
duct of  the  plaintiffs  during  that  time,  in 
some  manner  explained.  But  I  am  unable 
to  find  the  means  of  doing  this.  Here  is  a 
mineral  property,  the  subject  of  great  un- 
certainty and  fluctuation.  After  its  cha- 
racter has  been  established  with  much  diffi- 
culty ;  after  a  period  of  nine  years,  during 
which  they  rendered  no  assistance  to  the 
concern,  a  claim  is  brought  forward  by 


those  who  are  now  willing  to  share  in  its 
prosperity.  It  appears  to  me,  that  al- 
though this  is  a  case  to  be  decided  in 
Equity,  and  at  the  hearing,  and  not  on  any 
interlocutory  motion;  it  is  impossible  to 
say  that  the  plaintiffs  can  be  assisted. 
There  is  no  evidence  of  their  recent  disco- 
very of  their  rights."  The  bill  was  accord- 
ingly dismissed,  but  without  costs,  his  ho- 
nour intimating  it  as  his  opinion  that  it 
was  not  an  unfit  case  to  be  submitted  to 
the  Lord  Chancellor. 

Another  point  bearing  on  the  same  sub- 
ject has  been  recently  decided  by  the  same 
learned  Judge.  By  one  of  the  clauses  in  a 
deed  of  settlement,  on  the  formation  of  a 
joint  stock  banking  company,  it  was  pro- 
vided, "  that  all  debts  due  to  the  company 
by  or  on  the  part  of  any  proprietor  in  re- 
spect of  cash  aidvances,  or  otherwise,  should 
at  all  times,  and  in  all  cases,  be  the  first  and 
paramount  lien  on  all  the  shares  and  stock 
of  such  proprietor,  and  the  directors  were 
empowered  to  cancel,  extinguish,  and  de- 
clare forfeited,  or  to  sell  and  dispose  of  snch 
shares,  either  wholly  or  in  part,  as  the  case 
might  require,  byway  of  or  towards  satisfac- 
tion or  liquidation  of  such  debts,  and  that 
every  such  person  should  henceforth  cease 
to  be  a  proprietor  of  the  company,  or  to  re- 
tain any  interest  therein  in  respect  of  the 
shares  so  cancelled,  extinguished,  and  de- 
clared to  be  forfeited,  or  so  to  be  disposed 
of  as  aforesaid."  A  holder  of  1000  shares 
being  indebted  to  the  bank  for  cash  ad- 
vances, a  notice,  dated  30th  May,  1837, 
was  given  to  the  shareholder,  that  unless  he 
redeemed  the  1000  shares  by  payment  of 
the  balance  of  his  account  with  the  bank, 
on  or  before  the  1 3th  day  of  June,  the  di- 
rectors would  on  that  day  proceed,  under 
the  clause  of  the  deed  of  settlement,  to 
cancel,  extinguish,  and  declare  his  shares 
forfeited,  and  to  place  the  value  of  the 
shares,  on  that  day,  to  the  credit  of  his  ac- 
count with  the  bank.  The  balance  not 
being  paid,  the  directors,  by  a  resolution, 
declared  the  shares  to  be  cancelled  and  for- 
feited ;  and  it  appearing  to  them  that  the 
value  of  the  shares  on  that  day  was  10,000/. 
it  was  resolved  that  credit  should  be  given 
to  the  proprietor  for  that  amount  in  his  ac- 
count. A  bill  having  been  filed  to  set  aside 
the  cancellation,  it  appeared  that  the 
market  price  of  shares  on  the  13th  of  June, 
slightly  exceeded  the  price  allowed  by  the 
directors,  but  the  eviaence  proved  that  if 
the  1000  shares  had  been  carried  into  the 
market,  the  price  would  have  been  reduced 
greatly  below  the  amount  allowed  by  the 
directors.     It  was  held  that  the  directors. 
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placing  themselveB  by  the  cancellation  in 
the  situation  both  of  vendors  and  purcha- 
sers, were  bound  to  allow  the  highest  mar- 
ket price,  which  could  be  obtained  for  the 
shares  without  speculating  on  what  might 
be  the  e£fect  of  throwing  the  1000  shares 
into  the  market,  and  the  cancellation  was 
declared  void,  and  was  set  aside.^ 


JOINT  STOCK  BANKS. 

Wb  have  already  stated  the  Ibw  relating  to 
joint  stock  banks.  See  21  L.  O.  129,  273, 
372;  22  L.  0.  18,  308.  In  these  refer- 
ences, our  readers  will  find  all  the  cases 
relating  to  these  institutions,  which  are 
daily  becoming  more  important.  They 
chiefly  relate  to  actions  and  suits  by  and 
against  joint  stock  banks,  and  we  now  add 
the  following  on  the  same  subject. 

A  joint  stock  bank  may  sue  under  7  0. 4, 
c.  46,  by  their  public  officer,  members  of 
the  company,  jointly  with  strangers.  This 
has  been  decided  by  Sir  L.  Shadwell,  Y.  C, 
Manner  v.  Rowley,  10  Sim.  471.  His 
Honour  came  to  this  conclusion  after  a 
careful  examination,  both  of  the  statute 
7  Geo.  4,  c.  46,  and  1  &  2  Vict.  c.  96. 


LORD  CAMPBELL'S  BILLS. 

Lord  Campbell's  bills  to  which  we  have 
already  fully  adverted,  (see  ante,  p.  369.) 
were  withdrawn  on  Monday  last,  for  the 
present  session.  This  is,  probably,  no  dis- 
appointment to  the  noble  lord  with  whom 
they  originated  :  he  could  hardly  have 
hoped  to  have  carried  them  in  the  present 
session.  Still,  we  have  no  hesitation  in 
saying  that  no  one  argument,  entitled  to 
consideration,  was  adduced  against  them. 
That  there  should  be  one  supreme  appel- 
late court  for  the  whole  country,  and  that 
this  court  should  be  the  House  of  Lords, 
with  power  to  obtain  assistance  from  any 
quarter  that  may  be  necessary,  we  conceive 
to  be  clear;  and  that,  moreover,  this  will,  at 
no  remote  time,  become  the  law  of  the  land, 
we  entertain  no  doubt.  At  the  same  time, 
it  may  be  well  to  wait  until  the  recent  alte- 
rations in  the  Court  of  Chancery  have  been 
a  little  longer  established— until  the  busi- 
ness is  a  little  more  settled;  and,  until,  con- 
sequently, the  demands  for  a  permanent 
Judge  in  the  Court  of  Chancery  can  be 
enforced  by  a  larger  arrear  of  appeals  to 
the  Lord  Chancellor,  than  exists  at  present. 
Lord  Campbdd  stated,   that  the  number 


«  SiubU  V.  Liiier,  1  Yo.  &  CoK  N.  Ce  81. 


was  now  considerably  larger  than  in  the 
time  of  Lord  Cottenham ;  and  there  can  be 
no  doubt,  that  as  the  appeals  to  the  Court 
of  Chancery  are  now  from  four  Courts 
instead  of  two,  the  number  of  appeals 
must  increase,  even  if  there  were  the  same 
power  of  subduing  them  in  the  Lord  Chan- 
cellor ;  which  can  hardly  be  supposed.  We 
have  little  doubt,  therefore,  that  we  shall 
see  the  scheme  of  Lord  Campbell  adopted 
at  a  future  time. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


LIFE  INSURANCX. 

Wb  have,  from  time  to  time,  i^vea  the  cases 
relating  to  coDcealments  on  effectio^  policies 
of  insurance,  (See  12  L.  O.  89,  and  16  L.  O. 
522) — a  subject  of  considerable  importance  to 
the  profession.  In  a  late  case  it  was  contended, 
by  the  defendant's  counsel,  that  the  party  whose 
life  was  insured  was  the  general  agent  of  the  as* 
sored,  and  that  the  latter  was  responsible  for 
all  the  acts  of  such  party  connected  with  the 
insurance;  but  Lord  Denman,  C.  J.,  laid 
down  the  rule  to  be,  that  the  assured  'Ms  to 
answer  all  questions  put  to  him,  and  if  he  an- 
swers them  fedsely,  that  will  filiate  the  policy. 
Or,  even  if,  without  being  distinctly  interro- 
gated as  to  his  habits,  the  jury  thought  that 
he  was  a%vare  of  them,  and,  knowing  their  im- 
portance, studiously  conceided  them  from  the 
msurers;  in  that  case,  his  lordship  advised 
them  to  find  the  issue  on  the  sixth  plea  for  the 
defendant.  But  the  mere  non-communication 
of  his  habits  of  life,  by  the  party  whose  life 
was  insured,  would  not  in  itself  vitiate  the  in- 
surance, even  though  those  habits  were  in  the 
opinion  of  the  jury,  such  as  tended  to  shorten 
life."  Rattlim  v.  Deshorough,  1  Moo.  &  Rob. 
329.  We  subjoin  an  extract  from  the  note  of 
the  reporter  in  this  case,  which  is  worthy  of  at- 
tention, 

'*  In  most  cases  it  is  required  that  the  per- 
sons  intending  to  effect  an  insurance,  shall 
previously  sign  a  declaration,  containing  an- 
swers to  specific  questions  as  to  the  age  and 
health,  &c.  of  the  party,  whose  life  is  intended 
to  be  insured ;  and  amongst  the  questions,  he  is 
required  '  to  give  the  names  ana  residences  of 
two  gentlemen  to  be  referred  to,  respecting  the 
present  and  general  health  of  the  life  to  be  in- 
sured, one  to  be  the  usual  medical  attendant 
of  the  party.'  And  in  the  policy,  and  fre- 
quently in  the  declaration  itself  so  signed, 
it  is  provided  '  that  a  declaration  as  to  all 
the  above  points  is  to  be  considered  as  the 
basts  of  the  contract;  and  that  if  such  de- 
claration be  not  in  all  respects  true,  the  policy 
will  become  void.'  Such  was  the  form  of  the 
instruments  in  the  principal  case.  (See  the 
form  in  Everett  v.  Detbarough,  5  Bing.  503.) 
What  then  is  the  extent  of  this  warranty  ?  It 
is  clear  that  in  its  terms  it  reaches  only  the 
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declaration  made  by  the  party  proposing  the 
insurance.    If  anything*  which  he  represents  to 
the  company  be  untrue,  he  is  to  forfeit  the  be 
nefit  of  the  policy.   If,  therefore,  he  refers  the 
company  for  information  respecting  his  health 
to  persons  who  are  not  able  to  give  such  infor- 
mation :  or  if  he  represents  one  of  the  referees 
to  be  his  usual  medical  attendant,  when,  in  fact, 
he  is  not :  in  either  of  these  cases  the  declara- 
tion made  by  the  assured  is  untrue,  and  the 
policy  therefore  void.     {Everett  v.  Desltorou/rh, 
and  JHuckman  v.  Fernie,  3  M,  &  W.  605.)  But 
there  would  seem  to  be  nothing  in  the  language 
of  the  policy  making  the  assured  responsible 
for  the  conduct  of  his  referees.    Is  there,  then, 
anything  in  the  nature  of  the  contract  itself, 
or  in  the  relation  in  which  the  parties  stand 
towards  each  other,  which  should  carry  the 
responsibility  of  the  assured  for  the  conduct 
of  his   referees,  farther  than    the  words  of 
ths   contract  seem  to  extend?     It  is  sub- 
mitted there  is    not.      It  is  sometimes,  in- 
deed,  contended    that    the  referees  are   the 
agents  of  the  assured,  and  that  he  is  on  that 
ground  liable  for  the  consequences  of  their 
falsehood  or  negligence;  but  this  appears  a 
very  forced  construction.     It  might  as  well 
be  contended,  that  when  a  servant,  applying 
to  be  hired,  is  asked  for  the  name  of  his  for- 
mer employer,  and  gives  it  truly,  such  former 
employer  is  to  be  considered  the  agent  of  the 
servant.     It  seems  a  more  natural  and  just 
conclusion  to  hold  that,  in  both  instances,  the 
referee  is  a  middle-man,  the  agent  of  neither 
party ;  but  himself  liable  for  the  consequences 
of  any  falsehood  of  which  he  may  be  guilty. 
The  only  reported  case  which  appears,  at  first 
sight,  inconsistent  with  this  view  of  the  law, 
and  to  mhke  the  assured  liable  for  the  misre- 
presentntiuns  or  concealments  of  his  referees, 
is  that  of  lAndeman  v.  Desborouffh,  8  B.  &  G. 
586.    The  policy  was  there  in  the  same  form 
as  in  tlie  principal  case,  and  no  communication 
having  been  made,  either  by  the  assured  or  by 
his  referees,  of  a  fact  (proved  on  the  trial  to 
be  material)  respecting  the  health  of  the  life 
insured,  the  policy  was  holden  to  be  on  that 
ground  void  :  and  if  the  fact  concealed  had  not 
been  known  to  the  assured,  but  only  to  the 
referee?,  the  question  must  have  arisen,  whether 
the  assured  be  responsible  for  the  concealment 
of  facts  by  the  referees.    But  it  does  not  ap- 
pear from  the  report  in  what  relation   the 
plaintifT  himself  stood  towards  the  life  insured, 
or  what  knowledge  he  had  uf  the  fact  not 
communicated ;  and  it   seems  to   have  been 
assumed  that  he  did  not  know  the  fact,  for 
Lord   Tenterden  C.  J.  says,  he  should  have 
directed  the  jury  to  find  for  the  defendant, 
if  they  thought  the    plaintiff  had  failed  to 
communicate  to  the  insurers  anv  material  cir- 
cumstances    within    his    knowledge.      It    is 
conceived,  therefore,  that  this  case  does  not  at 
all  go  the  length  of  establishing  that  (in  the 
absence  of  any  express  condition  to  that  effect) 
tha  policy  can  be  avoided  by  reason  of  the 
referees  not  communicatinflf  a  material  fact, 
that  fact  not  being  within  the  knowledge  of 
the  assured." 


NEW  BILLS  IN  PARLIAMENT. 


JCRI8DICTI0N  OF  JUSTICES. 

The  following  bill  has  been  introduced  by 
the  Lord  Chancellor,  intituled 
"  jfn  /tct  to  define  the  Juritdiction  ofjuttices 

in  General  and  Quarter  Sesmns  of  the 

Peace:* 

1.  Justices  in  Sessions  retrained fiom  trying 
certain  offences. — Whereas  it  is  expedient  that 
the  powers  of  justices  in  general  and  quarter 
sessions  of  the  peace,  with  respect  to  the  trial 
of  offences,  be  better  defined ;  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the  aa- 
thority  of  the  same.  That  after  the  passing  of 
this  act  neither  the  justices  of  the  peace  acting 
in  and  for  any  county,  ridin?,  division  or 
liberty,  nor  the  recorder  of  any  borough,  shall, 
at  any  session  of  the  peace,  or  at  any  adjourn- 
ment thereof,  try  any  perdon  or  persons  for 
any  treason,  murder,  or  capital  felony,  or  for 
any  felony  which,  when  committed  by  a  per- 
son not  previously  convicted  of  felony,  is  pa- 
nishable  by  transportation  bevond  the  seas  for 
life,  or  for  any  of  the  following  offences; 
(that  is  to  say,) 

1.  Misprision  of  treason. 

2.  Offences  against  the  Queen's  title,  |^re- 
rogative,  person,  or  government,  or  against 
either  house  of  parliament. 

3.  Offences  subject  to  the  penalties  of  pre- 
munire. 

4.  Blasphemy  and  uffences  against  religion. 

5.  Administering  or  taking  unlawful  oaths. 

6.  Perjury  and  subornation  of  perjury. 

7.  Making  a  false  oath  or  affirmation,  so  as  to 
be  liable  to  the  punishment  of  perjury. 

8.  Forgery. 

9.  Unlawfully  and  maliciously  setting  fire  to 
crops  uf  com,  grain,  or  pulse,  or  to  any  part 
of  a  wood,  coppice,  or  plantation  of  trees, 
or  to  any  heath,  gorse,  furze,  or  fern. 

10.  Bigamy,  and  offences  agunst  the  laws 
relating  to  marriage. 

11.  Abduction  of  women  and  girls. 

12.  Endeavouring  to  conceal  the  birth  of  a 
child. 

13.  Offences  against  any  provision  of  the  laws 
relating  to  bankrupts  and  insolvents. 

14.  Composing,  printing,  or  publishing  blas- 
phemous, sediuous,  or  defamatory  libels. 

15.  Bribery. 

16.  Unlawful  combinations  and  conspiracies, 
except  conspiracies  or  combinations  to 
commit  any  offence  which  such  justices  or 
recorder  respectively  have  or  has  jurisdic- 
tion to  try  when  committed  by  one  person. 

Provided  always,  that  nothing  herein  contuned 
shall  be  construed  to  give  authority  to  the 
justices  of  the  peace  acting  in  and  for  the 
cities  of  London  and  Westminster,  the  liberty 
of  the  Tower  of  London,  the  borough  of  Soath- 
wark,  and  the  counties  of  Middlesex,  Essex, 
Kent,  and  Surrey,  to  try  any  person  or  per- 
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tons  for  arfy  offence  committed  or  allef^ed  to 
be  committed  wiihin  the  jarUdiction  of  the 
Central  Criminal  Court,  which  such  justices 
are  restrained  from  trying  uuder  the  provisions 
of  an  act  passed  in  the  fifth  year  of  the  reif^n 
of  his  late  Majesty,  intituled  an  Act  for  estab- 
lishing a  new  Court  for  ihe  trial  of  offences 
committed  in  the  Metropolis  and  parts  adjoin- 
ing. 

2.  Indictment*  found  at  the  ieaions  of  the 
peace  to  be  removed, — And  be  it  enacted.  That 
k  shall  be  lawful  for  any  judf^e  of  one  of  her 
Majesty'ssuperior  courts  at  Westminster,  actinj( 
under  any  commission  of  oyer  and  terminer 
and  ^aol  delivery  for  any  county,  to  ivsue,  if 
he  shall  think  fit,  any  writ  or  writs  of  certiorari 
or  other  process,  directed  to  the  justices  of 
tlie^  peace  actinf(  in  and  for  such  county,  riding, 
division,  or  liberty,  or  to  the  recorder  of  any 
boron/tfh  situated  within  the  said  county,  com- 
manding the  said  justices  and  recorder  severally 
to  certify  and  return  into  the  court  holden 
under  the  authority  of  such  commission  of  oyer 
and  terminer  and  gaol  delivery  all  indictments 
or  presentments  found  or  taken  before  any 
of  the  said  justices  of  the  peace  or  recorder,  of 
any  offences  which  after  the  passing  of  this 
act  such  justices  or  recorder  will  not  have 
jurisdiction  to  try,  and  the  several  recogni- 
zances, examinations,  and  depositions  relative 
to  such  indictments  and  presentments ;  and 
also,  if  necessary,  by  writ  or  writs  of  habeas 
corpus,  to  cause  any  person  or  persons  who 
may  be  in  the  custody  of  any  gaol  or  prison, 
charged  with  any  such  offence,  to  be  removed 
into  the  custody  of  the  keeper  of  the  common 
gaol  of  the  county,  so  that  the  same  offences 
may  be  dealt  with,  tried,  and  determined  ac 
cording  to  law,  under  the  authority  of  the  said 
commission. 

3.  Recognizaneei  to  he  oblitratorp  to  appear 
at  assises. — And  be  it  enacted.  That  every  re- 
cognizance which  shall  have  been  entered  into 
for  the  prosecution  of  any  person  at  any  court  of 
■essions  of  the  peace,  for  any  offence  which  after 
the  passing  of  thii  act  such  court  will  not  have 
jurisdiction  to  try,  and  every  recognizance  for 
the  appearance,  as  well  of  any  witness  to  give 
evidence  upon  any  bill  of  indictment  or  pre- 
sentment for  any  such  offence,  as  of  any  person 
to  answer  our  Lady  the  Queen  for  or  concern- 
ing any  such  offence,  or  to  answer  generally 
before  such  court,  shall,  in  case  any  writ  of 
certiorari  or  habeas  corpus  be  issued  for  the 
purpose  of  removing  such  indictment  or  pre- 
aentment,  or  such  person  so  in  custody  as 
aforesaid,  be  obligatory  on  the  parties  bound 
by  such  recognizance  to  prosecute  and  appear 
and  give  evidence  and  do  all  other  things 
therein  mentioned,  with  reference  to  the  in- 
dictment or  presentment  or  person  so  re- 
moved as  aforesaid,  before  the  justices  of  oyer 
and  terminer  and  gaol  delivery  acting  in  and 
for  that  county,  in  like  manner  as  if  such  re- 
cognizance had  been  originally  entered  into 
for^  prosecuting  such  offence,  appearing,  or 
giving  evidence,  or  doing  such  other  things 
before  the  said  justices  of  oyer  and  terminer 
and  gaol  delivery :  Provided  alwayt,  that  one 


week's  notice  shall  have  been  given,  either 
personally,  or  by  leaving  the  same  at  the  place 
of  residence  as  of  which  the  parties  bound  by 
such  recognizance  are  therein  descrilied,  to 
appear  before  the  court  of  oyer  and  terminer 
and  gaol  delivery,  instead  of  the  said  court  of 
sessions  of  the  peace  :  Provided  also,  that  the 
judge  who  shall  grant  such  writ  of  certiorari 
or  habeas  corpus  shall  cause  the  party  applying 
for  such  writ  or  writs,  whether  he  be  the  pro- 
secutor or  party  charged  with  such  offence,  to 
enter  into  a  recognizance,  in  such  sum,  and 
with  or  without  suretici?,  as  the  judge  may 
direct,  conditioned  to  give  such  notice  as 
aforesaid  to  the  parties  bound  by  such  recog- 
nizance to  appear  before  the  said  court  of  oyer 
and  terminer  and  gaol  delivery,  instead  of  br- 
fore  the  said  court  of  sessions  of  the  peaco 
respectively,  and  to  do  such  other  things  with 
reference  to  the  indictment,  presentment,  or 
person  removed,  as  such  court  or  judge  shall 
direct. 

4.  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  pas6ed  in  this  session 
of  parliament. 


LOCAL  COURTS.— TRIALS  BEFORE 
UNDER-SHERIFFS. 

The  bill  which,  some  time  ago,  it  was  re^ 
ported  that  the  Lord  ChanceUor  intended 
to  bring  in,  relating  to  the  trial  of  petty 
actions,  has  not  yet  made  its  appearance. 
It  may  be  expedient,  therefore,  to  consider 
the  extent  of  business  which  any  hew 
Judges  would  have  to  transact.  If  it  be 
intended  to  substitute  Local  Courts  for  the 
Under-sheriff  of  the  several  counties,  the 
number  of  causes  will,  by  no  means,  jus- 
tify the  measure. 

From  information  we  have  received,  on 
which  we  can  fully  rely,  it  appears  that  in 
actions  brought  for  snms  not  exceeding 
20/.,  there  are  not  two  cases  in  one  Atcn- 
i^reef  which  proceed  so  far  as  the  writ  of 
trial.  Three-fourths  are  settled  upon  the 
mere  issuing  of  the  writ,  and  others  at  the 
next  stage;  so  that  the  judicial  business 
relating  to  actions  under  20/.  is  exceed- 
ingly small. 

The  expense  of  new  courts  for  the  pur- 
pose of  trying  actions  of  this  kind,  in- 
cluding the  salaries  of  Judges,  Registrars, 
and  other  officers,  would  be  enormous. 
The  fees  already  paid  on  writs  of  trial  are 
quite  sufficient,  and  instead  of  being  in- 
creased ought  to  be  diminished.  How, 
then,  are  the  expenses  to  be  defrayed  ? 

Perhimsit  is  contemplated  to  abolish  the 
various  County  Courts,  Courts  of  Request, 
the  Borough  and  Hundred  Courts,  and  to 
consolidate  them  all  in  one  general  Court  in 
each  district.     In  order  to  jud^  of  the  ef- 
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feet  of  carrying  out  this  suppositioDy  it  may 
be  useful  to  state  that  there  are 
47     County  Courts ; 
84     Courts  of  Request  ;• 
-.Q /Borough,    Manor,    and    Hundred 
^^^  \     Courts,  &c. 


280 
120  ^ 


400 


Courts  in  which  no  business  has 
been  transacted  for  several  years. 


These  Courts  might  be  consolidated;  but 
then,  how  are  the  Judges  and  officers  to  be 
compensated?  Besides,  the  suits  in  these 
petty  Courts  are  for  trifling  amounts,  gene- 
rally under  40s,,  although  the  jurisdiction 
of  many  of  the  Courts  extend  to  5/.,  and 
some  to  more.  In  these  cases,  no  attorney 
appears.  The  matter  in  dispute  is  merely 
when  the  debt  shall  be  paid,  not  what  is  the 
amount.  It  can  scarcely  be  intended  to 
transfer  these  cases  to  the  same  Judge  who 
is  to  decide  questions  of  hiw,  and  with  the 
aid  of  a  jury  to  try  questions  of  fact,  in  ac- 
tions for  20/. 

We  have  no  doubt,  however,  that  the 
Lord  Chancellor  will  make  himself  ac- 
quainted with  the  whole  case  before  he 
proposes  any  sweeping  change  in  the  exist- 
ing Courts. 


THE  CERTIFICATE  DUTY  AND 
INCOME  TAX. 

It  will  be  observed  by  the  proceeding  in 
Parhament  that  the  attorneys  and  solicitors 
have  been  aroused  to  some  symptoms  of 
resistance  regarding  the  certificate  duty. 
The  impost  luis  been  so  long  submitted  to, 
(subject  to  occasional  grumblings,  but  with- 
out any  combined  effort  to  remove  it)  that 
nothing  short  of  a  new  tax  would  have  pro- 
duced any  effect.  Individual  members  of 
the  profession  have  always  been  loud  in 
their  condemnation  of  its  injustice,  but  the 
subject  of  it  has  never,  until  now,  been 
taken  up  by  the  body  ooUectively.  They 
see  at  length  the  effect  of  their  supineness. 
The  wealthier  part  may  be  still  reluctant  to 
put  forward  their  strength,  but  we  conceive 
that  it  is  clearly  the  duty  of  the  leading 
and  influential  members  to  use  their  best 
endeavours  to  throw  off  the  unequal  bur- 
thens which  press  on  the  practitioners  in 
general.  It  is  not  because  some  of  the 
over-grown  firms  feel  the  certificate  duty 
or  the  income  tax  as  a  small  item— an  in- 
sensible quantity — in  their  animal  expei^ 


•  This  number  must  be  much  greater.    Ed. 


diture,  that  the  great  bulk  of  the  practi- 
tioners are  still  to  be  improperly  burtheiied. 
We  are  for  the  profession  at  large,  in  all  ita 
branches,  and  shall  keep  alive  the  objec- 
tion until  the  grievance  be  redressed. 

The  more  we  consider  the  supposi* 
tion  that  the  certificate  tax  ia  beneficial  to 
the  practitioners  by  excluding  disreputable 
persons,  the  more  we  are  convin<^  that 
the  notion  is  fallacious.  The  tax,  we  are 
satisfied,  not  only  offers  no  real  check,  but 
leads  to  great  evils.  Attorneys  who  can- 
not afford  to  pay  the  duty,  practise  in  the 
name  of  others,  contrary  to  express  enact- 
ments ;  or,  by  unfair  practice,  or  exorbitant 
charges,  raise  the  means  of  taking  out  their 
certificates. 

We  say  nothing  to  the  barrier  at  the 
threshold  by  which  120/.  is  exacted,  whe- 
ther the  youth  lives  to  be  admitted,  or  dies 
previously,  or  resorts  to  a  more  profitable 
calling ;  nor  to  the  admission  duty,  (how- 
beit,  we  think  both  of  these  exactions  un- 
just.) Let  these  be  submitted  to  by  way 
of  concession  to  those  who  think  that  the 
"  respectability  **  of  the  profession  is  to  be 
maintained,  not  by  the  intellectual  attain- 
ments of  its  members,  but  by  the  possession 
of  a  few  hundred  pounds. 

We  merely  for  the  present  contend^  that 
when  a  man  has  paid  large  preliminary 
taxes,  and  served  his  time  according  to  the 
ancient  law,  he  should  not  be  called  upon 
to  pay  a  poll-tax  for  permiBsion  to  pursue 
his  lawful  calling— a  tax  not  inflicted  on 
any  one  else.  In  France,  we  understand, 
the  members  of  all  the  professions  have  a 
patent,  and  every  trade  has  a  licence ;  and 
that  a  large  revenue  arises  from  this  source. 
We  have  no  doubt  that  the  lawyers  would 
willingly  contribute  to  the  state  a  peraonal 
tax,  if  it  were  levied,  as  well  on  other  pro- 
fessional men,  as  on  trades  and  callings  in 
general.  If  the  certificate  tax  be  continued, 
it  must  be  extended  to  others ;  and  we  think 
that  much  public  advantage  may  arise  by 
having  every  person,  of  whatever  business 
or  profession,  duly  registered,  and  all 
others  prohibited  from  acting  ther^.  The 
finance  minister  should  look  to  tkis^  and 
whilst  he  removes  a  manifest  grievance,  he 
may  raise  a  larger  income,  and  materially 
benefit  the  public  security  against  fraud 
and  imposture. 

We  extract  the  following  statements  from 

the  Petitions  of  the  Society  of  Soliciion  in  the 

Supreme  CourU  of  Scotland,  and  tto  Atlomeys 

and  Solicitors  of  Sunderland : — 

The  Solicitors  of  Scotland  state— 

"That  your  petitioner^  and  otherSk  who  act 
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as  asfents  or  solicitors  before  the  Supreme 
Courts  of  Law  in  Scotland,  are  not  only  liable 
in  common  with  their  fellow-subjects  to  the 
indirect  taxfs  upon  articles  of  consumption, 
but  also  to  one  tax,  to  which  in  eo  far  as  they 
are  aware,  there  is  nothing  analagous,  appli- 
cable to  individuals  belonging  to  any  of  the 
other  leai-ned  professions. 

**  That  by  an  act  passed  in  the  55th  year  of 
the  reigti  of  his  Majesty  King  George  the 
Third,  cap  184,  a  duty  of  12/.  sterlinif  per 
anunm  was  imposed  upon  every  solicitor^ 
notary,  or  agent,  residing  within  the  city  of 
Edinburgh,  who  has  been  admitted  for  three 
years  or  upward?,  and  6/.  per  annum  on  each 
of  sucli  persons  as  shall  not  have  been  ad- 
initted  for  more  than  three  years. 

"  That  your  petitioners  know  that  it  is  the 
wish  of  your  honorable  house  in  imposing 
taxes  of  any  kind,  but  particularly  direct  taxes, 
to  adopt  a  principle,  just  and  equitable  in 
itself,  which  shall  equally  affect  all  classes  of 
the  community  according  to  their  ability,  and 
that  no  particular  class  of  individuals  ought  to 
be  the  object  of  personal  taxation  ;  but  the 
duty  payaltle  by  your  petitioners,  and  others, 
acting  as  atiornies  or  solicitors,  is  a  direct  tax 
upon  them,  for  permission  to  seek  a  livelihood 
in  the  practice  of  a  particular  department  of 
the  law. 

"  That,  although  your  petitioners  do  not  ex- 
press any  opinion  upon  the  general  policy  of 
an  income  tax,  yet  they  do  humbly  submit 
Chat  attornies  and  solicitors  who  pay  for  annual 
certificates,  as  before  mentioned,  should  not 
likewise  be  subjected  to  any  impost  on  their 
income,  which  would  in  effect  make  them 
liable  to  a  tax  of  douhte  the  amount,  payable 
by  individuals  in  other  professions." 

The  Sunderland  Petition  states — 

"  That  voor  petitioners  have  long  felt  it  a 
serious  grievance  to  be  taxed  a  sum  annually 
for  their  certificate  of  practice,  from  which 
other  professions  are  exempt.  The  profession 
rn  London  being  charged  the  annual  sum  of 
12/.,  and  in  the  country  8/.,  which,  in  the  one 
case,  is  equal  to  3/.  per  cent,  on  an  income  of 
400/.,  and  in  the  other,  nearly  equal  to  that 
amount  on  300/.  per  annum. 

*'  That  your  petitioners  also  individually 
paid  a  stamp  duty  of  120/.  on  being  articlea, 
and  fees  on  being  admitted  to  practice  to  the 
amount  of  50/.,  making  together  170/.,  which, 
■t  the  rate  of  5/.  percent,  interest,  is  equal  to 
a  further  tax  of  8/.  10#.  per  annum  on  a 
capital  sunk, 

'*  That  should  the  bill  which  is  about  to  be 
brought  into  your  Honorable  House,  on  the 
resolutions  now  pending,  for  imposing  a  tax 
of  3/.  per  cent,  on  income,  pass  into  a  law, 
your  petitioners  will  be  made  to  contribute  an 
additional  3/.  per  cent.,  which,  with  the  tax 
they  at  present  pay,  and  the  interest  on  the 
sunk  capital  before-roentionedf  will  subject 
them  to  the  payment  of  nearly  10/.  per  cent, 
on  all  incomes  of  200/.  per  annum,  being 
above  treble  the  amount  intended  to  be  le?ied 
by  the  bill  on  other  parties. 


"  That  your  petitioners  are  content  to  sub. 
mie  to  a  fair  and  equal  share  of  the  burthens 
of  the  state ;  but  they  beg  respectfully  to  pro- 
test against  being  made  to  contribute  a  greater 
proportion  than  the  rest  of  her  Majesty's  sub- 
jects, which  they  cannot  but  consider  as  most 
unreasonable  and  unjust." 

The  following  letter,  shewing  the  injustice  of 
the  heavy  certificate  tax  on  one  branch  of  the 
law  as  a  profession,  compared  with  the  small 
amount  paid  by  a  few  traders  for  licences,  is 
worthy  of  attention.  The  points  are  well  argued. 

Compare  the  certificate  duty  with  the  tax  in 
the  shape  of  a  licence  on  all  alehouse  keepers. 
In  a  country,  and  trade  of  free  competition,  as 
we  may  suppose  England,  and  the  ale  trade  to 
be,  the'  alehouse  keeper,  beyond  a  fair  return 
fur  his  capital,  only  gets  a  living,  a  daily 
bread ;  tax  him  with  a  licence,  and  the  conse- 
quence will  be,  that  he  must  either  leave  the 
trade,  or  charge  an  increased  price  for  his 
beer;  for  he  must  still  have  his  daily  bread. 
Tax  upon  him,  therefore,  will  finally  fall  on  the 
consumer.  The  attorney,  owing  partly  to  com- 
petition,  and  partly  to  a  limit  of  fees,  gets  only — 
beyoud  a  fair  return  for  his  capital — a  moderate 
livmg.  He  is  taxed  by  a  certificate,  but  he  has 
no  alternative,  no  way,  like  the  alehouse  keeper, 
to  shift  the  tax  from  his  own  shoulders  on 
those  of  his  clients.  The  limit  of  fees  puts  an 
end  to  this  way  of  releasing  himself;  for  the 
scale  of  fees  does  not  increase  in  proportion  to 
the  amount  of  taxes.  The  certificate  on  attor- 
nies is,  therefore,  unlike  the  licence  on  alehouse 
keepers,  and  many  other  traders.  The  for- 
mer being  paid  out  of  the  daily  bread  uf  the 
attorney,  the  latter  being  psud  indirectly  by  the 
consumer. 

The  certificate  duty  is  unequal  as  between  the 
members  of  the  legal  profession  ;  for  if  two  at- 
tornies in  actual  practice  have  been  admitted 
an  equal  number  of  years,  although  the  one 
m-^y  have  an  income  of  1000/.  a-year,  the  other 
only  150/.,  still  they  pay  a  similar  amount  of 
tax.  The  proposers  or  this  impost  supposed 
that  all  practising  attorneys  for  the  first  three 
years  after  admisiion  would  possess  incomes 
pretty  equal,  and  tax  them  accordingly;  they 
supposed  also,  that  at  the  end  of  three  years 
from  (tdmimon,  and  ever  after,  all  attornies'  in- 
comes  were  not  only  equal,  but,  about  the 
third  year  from  admiision,  increased  in  such  a 
ratio  as  to  warrant  a  doubling  of  certificate 
duty,  and  when  they  reckoned  the  time  from 
admiiiion,  they  must  also  have  supposed  that 
an  attorney  admitted  three  years,  and  just  be- 
ginning to  practice,  was  as  likely  to  have  an 
mcome  as  large  as  one  who  had  been  the  same 
number  of  years  both  admitted  and  practising'. 
If  they  did  not  suppose  all  this,  they  must  have 
admitted  this  to  be  a  very  unequal  tax. 

The  consequence  of  the  continuation  of  this 
certificate  duty  would  be  a  thinning  of  the 
profession.  It  a  man  could  not  get  his  daily 
bread  by  it,  he  must  leave  it,  and  seek  some 
other  employment  to  enable  him  to  live,  and 
the  profession  would  find  its  level.    The  per- 
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aont  who  would  be  obliged  first  to  deiert  the 
profession,  would  be  those  of  small  means 
and  income — the  weakest  falls  to  the  fj^round 
first ;  and  this  would  particularly  be  the  case, 
as  the  certificate  duty  presses  more  upon  the 
attorney  with  small  practice  than  upon  the 
one  possessing  a  larf;e  one.  But  would  this 
thinmnfr  be  desirable  to,  and  for  the  benefit  of. 
the  public  at  large,  and  fair  and  just  to  those 
who  are  to  lie  thinned  ? 

:  It  is  said  to  be  for  the  public  good,  that 
spaall  alehouse  keepers  should  be  lessened  in 
number.  Suppose  it  to  be  equally  bene6cial 
to  the  public,  that  attornies  with  small  prac- 
tice should  be  thinned.  The  operation  of  re- 
ducing by  tax  the  alehouse  keepers,  and  the 
attorneys,  will  he  attended  with  very  different 
consequences.  To  be  a  publican,  requires  but 
little  capital ;  his  education  is  not  expensive,  and 
a  little  capital  will  set  up  a  man  in  a  smali 
trade.  He,  too,  is  generally  of  some  other 
calling,  either  a  small  farmer,  but  mostly  some 
person  bred  to,  and  having  left  some'  other 
employment;  when  he,  therefore,  is  driven 
from  his  trade  by  taxes,  his  loss  of  capital  is 
but  small,  and  he  can  resort  to  his  other  or 
former  calling  for  a  li?ing.  The  attorney,  on 
the  contrary,  on  an  average,  does  not  enter  his 
profession,  exclusive  of  his  early  education, 
under  a  capital  of  1000/.,  and  confines  himself 
exclusively  to  his  profession,  by  reason  of  its 
requiring  his  whole  time  to  get  master  of  it.  Tax 
the  attorney,  and  compel  him  to  leave  the  pro- 
fession ;  he  must  then  give  up  his  whole  cap- 
ital without  any  chance  of  getting  a  living  in 
another  way.  But  before  he  does  this,  great 
mischief  will  be  done  to  the  public ;  however 
honest  he  may  be,  distress,  a  prospect  of  ruin, 
will  compel  him  to  resort  to  those  means  of 
living  which  are  a  disgrace  to  the  profession, 
and  a  detriment  to  the  good  of  society  at  large. 
He  will  be  for  ever  stirring  up  hb  neighbours 
to  litigation,  and  be  stamped  a  pettifogging 
lawyer. 

Then  that  it  is  unfair,  ti/ter  having  expen- 
ded  a  capital  in  entering  a  profession,  to  tax 
to  such  an  amount,  that  those  who  have  em- 
barked, must  leave  their  calling  and  lose  their 
capital,  no  one  for  a  moment  will  doubt. 

It  is  admitted,  however,  that  the  profession 
is  over-stocked,  and  that  a  thinning,  to  a  rea- 
sonable degree,  is  desirable.  It  seems,  how- 
ever, the  only  way  to  attain  that  end,  without 
doing  injury  to  the  public,  injustice  to  the  in- 
dividual, and  disgrace  to  the  profession  at 
large,  is  by  taxing  at  the  time  of  entrance 
into  the  profession ;  that  persons  may  expend 
their  money  with  their  eyes  open,  and  not  (as 
would  now  be  the  case  were  an  additional 
taXf  as  the  proposed  income  tax,  put  on,) 
be  entrapped  into  the  loss  of  their  education 
and  money.  But  if  there  must  be  an  increased 
tax,  and  it  is  imposed  when  entering  the  pro« 
fession,  (as  a  larger  tax  on  admission  would 
be,)  it  must  not  be  too  high,  or  the  profession 
would  get  into  another  extreme.  Those  who 
were  already  installed,  would  enjoy  a  mono- 
poly in  defiance  of  the  scale  of  teei,  and  in 
direct  opposition  to  the  public  good, 

P.  F. 


We  also  request  attention  to  the  following 
remarks  relating  to  the  impoiiey,  as  concema  the 
public,  of  improperly  taxing  the  profession : 

The  petitions  which  have  been  presented  to 
parliament  for  the  repeal  of  the  duty  payable 
by  solicitors  for  their  annual  certificates,  have 
my  most  cordial  concurrence,  and  I  beg  to 
offer  some  reasons  which  appear  to  me  to  jus- 
tify the  reouisition  of  the  petitioners,  and  to 
vindicate  the  propriety  of  their  claims. 

In  the  first  place,  it  appears  to  me  an  illibe- 
ral tax  upon  a  profession,  which  necessarily 
requires  a  great  outlay  of  capital — capital  often 
hardly  earned,  and  ill-spared. 

It  has  often.  Sir,  been  attributed  to  our 
country  as  one  of  its  peculiar  and  character- 
istic excellencies,  that  its  polity  permits,  nay, 
invites  the  humblest  possessors  of  talent  to 
aspire  to,  and  to  enjoy,  a  position  in  the  ranks 
of  its  liberal  professions.  And  when  we  con- 
sider the  nature  of  the  profession  of  the  law, 
how  its  successful  prosecution,  and  how,  to  a 
great  extent,  the  welfare  of  the  community 
must  depend  upon  the  talent  and  intellectual 
resources  of  its  members,  it  appears  to  me 
that  exorbitant  taxation  is  ungenerous  impo- 
licy. No  person  acouainted  with  the  profes- 
sion, need  be  told  of  the  expenses  and  sacrifices 
which  must  necessarily  be  incurred  in  the  pre- 
liminary education  of  attorneys.  A  heavy  tax, 
in  the  shape  of  stamp  duty,  must  be  paid  at  all 
times ;  a  considerable,  and  in  many  cases  a  very 
high  premium,  a  course  of  unreniunerated  la- 
bour for  five  years,  with  various  fees  upon  ad- 
mission. These,  Sir,  appear  to  me  sufficient 
drawbacks  in  the  attainment  of  a  profession, 
without  imposing  further  obstructions  to  its 
benefits. 

This  certificate  duty,  operates  with  excessive 
severity  upon  those  who  are  just  beginning  to 
realize  the  rewards  of  their  long  uncompen- 
sated exertions,  and  has  a  considerable  ten- 
dency to  deter  much  useful  and  efficient  talent 
from  the  legal  profession,  and  divert  it  into 
other  channels  doubtlessly  less  distinguished, 
but  certainly  less  precarious.  I  do  not  say 
that  this  would  be  wholly  obviated  by  the 
abolition  of  this  duty,  but  certainly  it  affords 
a  reason  why  the  burthen  should  be  somewhat 
alleviated.  Nor  do  I  suppose,  that  the  ranks 
of  the  legal  profession  will  ever  present  any 
great  numerical  deficiency,  for  wealth  wiU 
never  scruple  to  embark  in  a  profession  that 
confers  social  distinction ;  but  talent  may  be 
deterred  and  obstructed,  and  hence  the  tax 
operates  mischievously. 

By  the  recent  financial  arrangements,  attor« 
nies  in  common  with  other  professions,  will 
be  subjected  to  the  operation  of  the  income 
tax,  and  this  affords  an  ailditional  reason  why 
(hey  should  be  absolved  from  their  certificate 
duty,  as  by  the  united  pressure  of  the  double 
taxation,  they  will  sustain  a  burthen  certainly 
heavier  than  that  imposed  upon  any  other  pro- 
fession. The  pecuniary  advantages  resulting 
from  the  practice  of  the  law,  are  not  more 
than  adequate  to  what  fairness  requires ;  why 
then  should  its  gains  be  circamfcribed  by 
.such  heavy  taxation  ?  F. 
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REMOVAL  OF  THE  COURTS  FROM 
WESTMINSTER. 

We  have  received  some  letters  on  the 
suhject  of  the  removal  of  the  Courts  from 
Westminster  to  the  neighbourhood  of  Chan- 
cery Lane,  and  regret  to  see  that  no  progress 
has  been  made  during  the  present  session 
towards  reviving  the  Committee  of  Inquiry. 
We  are  aware  that  the  present  Lord  Chan- 
cellor, and  one  of  the  Law  Officers  of  the 
Crown,  are  not  ftivourably  disposed  towards 
the  measure ;  but  we  think  this  kind  of  pas- 
sive  opposition  is  owing  to  a  want  of  suffi- 
cient knowledge  of  the  details  of  the  sub- 
ject, and  that  the  publication  of  the  evidence 
taken  last  session,  under  the  superintendence 
of  the  then  Solicitor  General,  would  clearly 
establish  the  paramount  utility  of  the  mea- 
sure. 

Of  a]l  the  law  reforms  which  have  been 
made,  or  are  still  projected,  we  know  of 
none  that  would  be  more  beneficial  both  to 
the  suitor  and  the  profession,  than  the  con- 
centration of  the  Courts  and  offices  in  or 
near  Lincoln's  Inn  Fields.  We  trust 
Sir  Thomas  Wilde  will  renew  the  com- 
mittee, and  bring  the  inquiry  to  a  conclusion. 
Let  us  have  the  facts.  Sooner  or  later  the 
measure  must  be  carried ;  but  a  little  more 
energy  is  wanted.  We  know  not  who  to 
blame,  and  trust  that  our  next  notice  of  the 
subject  will  be  a  satisfactory  one. 


SUPERIOR  COURTS. 
Stollir. 

SOLICITOR  AND  CLIENT.— COSTS. 

//  t#  noi  n  iufieient  objection  to  an  applica* 
tionfoT  the  usual  order  to  tax  a  solicitor's 
bill,  to  say  that  the  bill  does  not  contain  t(UP- 
Me  items  ;  but  if  there  Jiuve  been  various 
dealings  and  transactionrbetween  the  client 
and  solicitor,  which  have  led  to  accounts 
irrespective  of  the  account  for  costs,  the 
Court  will  not  extend  the  order  to  the  ta. 
king  of  those  accounts,  but  the  client  must 
file  a  bill. 
A  petition  had  been  presented  in  this  matter, 
prayinj(  for  tbe  usual  reference  to  tax  the  bills 
of  costs  of  Mr.  Corbett,  and  his  partner,  against 
tbe  petitioner,  and  for  an  account  of  all  deal- 
ings and  transactions  between  hira  and  the  peti- 
tioner, and  that  on  payment  of  what  might  be 
found  due  to  them  from  the  petitioner,  they 
might  be  directed  to  deliver  up  to  him  all 
deeds,  papers,  and  writings,  in  their  custody, 
or  power,  belonging  to  him.    Ap  objection 
was  taken  in  limine  to  the  hearing  of  the  peti- 
tion, on  tbe  ground  of  there  being  no  common 
law  or  taxable  items  in  the  bill ;  but  this  the 
Court  held  could  not  be  sustained* 


Kindersleff  and  Wright  for  the  petitioner, 
said,  that  it  appeared  by  the  affidavit  of  the 
respondent  Corhett,  that  in  Junuarv  last,  he 
sent  a  letter  to  the  petitioner,  with  the  bills  of 
costs  of  himself  and  his  late  partner,  to- 
gether with  an  account  current,  and  that  in 
such  letter  he  stated,  that  on  payment  of  the 
balance  due  to  himself  and  his  late  partner, 
he  was  ready  to  deliver  up  to  the  petitioner  all 
papers  belonging  to  him  m  their,  or  either  of 
their,  possession.  There  could,  therefore,  be 
no  objection  to  an  order  being  made  in  the 
osual  form. 

Pemberton  for  the  respondent,  said,  that  the 
order  must  be  confined  to  taxing  the  costs, 
for  charges  of  usury  and  other  similar  charges 
were  made  by  the  petitioner  with  reference 
to  the  items  in  the  cash  account,  and  thej 
could  only  be  taken  cognizance  of  in  a  suit 
which  must  be  instituted  for  the  purpose. 

Kindersley  in  reply,  contended,  that  as  the 
costs  were  mixed  up,  and  formed  part  of  the 
cash  account,  and  they  must  all,  therefore,  be 
included  in  the  reference ;  and  he  cited  Hor^ 
lock  V.  Smith,  2  Myl.  &  Cr.  495 ;  and  Ex  parte 
Mkin,  4  B  &  Aid.  47. 

The  Master  of  the  Rolls  said,  that  primd 
facie,  when  an  order  for  taxation  was  applied 
for,  it  must  be  taken  in  the  common  form. 
The  Court  had  not  jurisdiction  to  direct  an 
account  to  betaken,  except  io  far  as  the  same 
might  be  connected  with  the  bill  of  costs  $ 
but  the  common  direction  would  embrace  any 
account  in  which  costs  were  included.  Such 
a  direction  must  be  given  in  this  case,  and  the 
costs  of  the  petition  must  be  reserved. 

Ex  parte  Cor6^//.— March  2,  1842. 

<autm*ir  llnv|. 

[Before  the  four  Judges.] 

INSOLVENT  UEBTOR — EVIDENCE. 

A  voluntary  assignment  of  property  made  by 
an  insolvent,  within  three  months  before 
the  commencement  of  his  imprisonment, 
though  made  for  the  benefit  cf  all  his  ere* 
ditors,  is  within  the  7  Geo.  4,  c.  57,  s.  32, 
and  is  void  as  against  the  assignee  of  the 
Insolvent  Debtors'  Court. 
A  copy  of  a  vesting  order  made  by  that  Court 
ana  sealed  with  the  seal  of  the  Court,  but 
signed  only  by  the  deputy  of  the  officer 
appointed  to  grant  such  orders,  is  admis^ 
sible  in  evidence,  under  tbe\Sf2  Fict.  c. 
110,  ##.46  4- 105. 
Trover  for  goods  alleged  to  belong  to  tbe 
insolvent.    The  plaintiff  was  the  provisional 
assignee  of  the  insolvent ;  the  defendant  was 
a  person  to  whom  within  three  months  before 
the    commencement    of   bis    imprisonment, 
Wright  had  executed  a  deed  of  assign meni 
of  his  effects  for  the  benefit  of  all  his  credi- 
tors.   The  defendant  pleaded  first,  not  guilty, 
secondly,  that  the  plaintiff  was  not  assignee, 
and  thirdly,  that  Wright  was  not  lawfully  pos- 
sessed of  the  said  goods,  &c.    The  cause  was 
tried  before  Mr.  Baron  Gurney,  when  evidence 
was  given  to  sheiw,  that  tbe  deed  had  been  ex-> 
ecuted  voluntarily,  and  the  jury  found  thai 
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fairt  U)  hwe  been  prorecl.  A  verdlet  wai  taken 
for  the  plaintiff  lubiect  to  a  modon  on  the 

Jiuestion,  whether  a  deed  of  aasisfnm^nt  In  trust 
or  the  benefit  of  all  the  creditori,  was  void 
under  the  7  Geo.  4,  e.  57.  In  making  out  h» 
ease,  the  plaintiff  produced  in  eridence  a  copy 
of  a  vesting  order  of  the  Insolvent  Court, 
sealed  in  a  proper  manner  but  only  signed  by 
the  depnty.  It  was  contended,  thtft  being 
only  signed  by  the  deputy,  it  could  not  with- 
out proof  of  the  appointment  of  such  deputy 
of  the  officer  of  the  Court  be  received  in  evi- 
dence. Tbe  learned  judge,  however,  adniitte<l 
it,  and  on  that  as  well  as  on  the  other  ground, 
the  rule  for  a  new  trial  was  obtained.  The 
case  was  argued  at  the  beginning  of  the  term, 
and  the  Court  took  time  to  consider. 

Mr.  Justice  Patteton  now  delivered  the 
judgment  of  the  Court.  "This  was  a  case  tried 
before  Mr.  Baron  Gumeif,  and  tbe  question 
was,  whether  an  assignment,  made  by  a  uKin 
named  Wright,  for  the  benefit  of  all  bis  cre- 
ditors, was  void  in  law,  being  voluntary,  and 
having  been  made  within  three  months  before 
imprisonment.  The  quention,  whether  the  as- 
signment was  in  fact  voluntary,  was  left  to 
the  jury,  and  the  jury  found  that  it  was  so.  It 
was  said  in  argument,  that  no  assignment  for 
the  benefit  of  all  the  creditors,  even  though 
voluntary,  could  be  void  within  the  7  W.  4,  c. 
57,  s.  32,  and  it  was  said,  that  such  an  assign- 
ment had  been  held  to  be  valid  in  Datfis  v. 
j^cooks.*  There,  however,  such  an  opinion 
had  been  merely  intimated,  but  in  Benm  v. 
Tifweepfi  the  Court  held,  that  such  an  assign- 
ment might  be  void  within  the  statute,  and  the 
assignment  there  was  held  to  be  so.  The  case 
of  Knight  V.  Ferguion,^  which  was  supposed 
to  lay  down  a  different  rule,  is  distinguishable 
from  the  present.  There  the  assignment  had 
been  made  through  the  pressure  of  creditors, 
or  for  valuable  consideration,  and  was  dis- 
tinctly held  by  the  Court  not  to  be  a  rolun. 
tary  assignment,  and  on  that  ground  the  deci- 
sion proceeded.  Another  objection  raised  in 
this  case  was,  as  to  the  proof  of  the  vesting 
order.  A  paper  was  produced,  apparently 
coming  from  the  insolvent  Court  and  sealed 
with  the  seal  of  the  Court,  but  signed  only  by 
the  deputy  of  the  officer  appointed  to  grant 
such  orders.  The  46th  &  105th  ss.  are  those 
which  are  applicable  to  this  point.  It  was 
contended,  that  before  this  paper  was  admis- 
sible in  evidence,  the  appointment  of  the  de- 
putv  must  be  proved.  We  think  that  there  is 
nothing  in  the  objection.  The  act  of  parlia- 
ment gives  authority  to  grant  the  certificate 
to  the  officer  or  bis  deputy,  and  makes  the 
certificate  so  granted  sufficient  for  all  purpo- 
ses of  evidence.  Under  these  circumstances 
we  think  that  the  rule  for  a  new  trial  must  be 
discharged." 

Rule    discharged. —•  ./tfcAfoii   eeeignee  ef 
fFrighi  V.  Thomeen. 

•2Crom.M.  &R.461. 
b  7  Adol.  &  Ell.  869. 
«  5  Mee.  &  Wels.  359 ;  1  Gale  251  j  5  Tyrr. 
963, 


Cornnum  fHixMA. 

8LAM0BR. — PLBA  OF  JUSTIFiCATIOir. 

To  an  action  o/ilander  the  defendant  pieaM 
not  guilttf.  The  words  proved  were  itted 
of  the  plaintiff  in  her  ekaraeter  o/eerrMt, 
imputing  to  her  improper  condict  in  walk- 
ing and  goitipping  with  a  married  man. 
Evidence  wa$  tendered  at  the  trial  to  proee 
the  truth  of  the  words  spoken,  but  held,  that 
it  was  not  admissible, 

Mr.  Seijt.  Shee  moved  for  a  nde,  calling 
upon  the  plaintiff  to  shew  cause  why  there 
should  not  be  a  new  trial  of  this  action,  upon 
the  ground  of  the  improper  rejection  of  evi- 
dence.  It  was  an  action  of  slander,  and  the 
declaration  alleged  that  the  plaintiff,  being  a 
servant  in  the  emplov  of  one  Anne  Catlin,  the 
defendant,  Emma  Webb  used  concerning  her. 
to  the  said  Anne  Catlin,  the  following  words : 
"  You  are  not  aware  what  kind  of  a  girl  you 
have.  If  you  were,  you  would  not  keep  her; 
for  I  can  assure  you  she  is  often  out  with  our 
married  man,  and  she  was  out  with  him  last 
Sunday  morning ;  and  I  know  she  knew  that 
he  was  a  married  man,  for  I  toM  her ;  and 
more  than  that,  when  you  were  in  the  country, 
she  was  out  gosvipping  until  eleven  o*clock  at 
night ;"  by  means  whereof  the  plaintiff  was 
dismissed  from  her  service.  The  defendant 
pleaded  not  guilty.  At  the  trial  before  Colt" 
man,  J.,  evidence  was  given  to  shew  that  Mrs. 
Catlin  and  Mrs.  Webb  were  neighbours,  and 
that  the  former  having  been  out  of  town,  the 
latter  spoke  the  words  imputed  to  her  by  tbe 
declaration,  of  and  concerning  the  plaintiff,  on 
her  return.  For  the  defendanU,  evidence  «vas 
offered  to  shew  that  the  words  were  not  spoken 
with  any  malicious  meaning,  and  that  they 
were  true  ;  but  the  evidence  was  rejected,  and 
the  learned  Judge  having  directed  the  jury  to 
draw  their  own  conclusions  whether  the  words 
were  used  with  an  intention  to  give  important 
information,  in  which  case  they  would  hare 
assumed  the  character  of  a  privileged  commu- 
nication, or  whether  they  were  spoken  only  as 
idle  gossip,  when  the  plaintiff  would  be  enti- 
tled to  a  verdict,  the  jury  found  for  the  plain- 
tiff, with  lOf.  damages.  It  was  now  contended 
that  the  words  proved  being  perfectly  inno- 
cent in  themselves,  the  plaintiff  was  bound  to 
prove  malice  in  fact ;  and  ihhl  as  she  had  not 
done  so,  it  was  competent  for  the  defendants, 
under  the  plea  of  the  general  issue,  to  give 
evidence  disproving  malice.  The  rases  of 
Manning  v.  Clement,  7  Bing.  362 ;  and  Bromags 
V.  Prosser,  4  B.  &  C.  247,  were  cited. 

Tindal,  C.  J.— !  think  that  if  we  granted 
this  application,  we  should  break  in  upon  the 
established  rule,  that  the  truth  can  never  be 
given  in  evidence,  unless  it  is  put  upon  the 
record.  I  do  not  see  how  this  could  l>e  taken 
to  be  a  privileged  communication ;  and  if  it 
had  been  so  considered,  the  truth  of  the  words 
would  be  immaterial.  The  case  was  fairly  left 
to  the  jury,  and  the  rule  must  be  refused. 

Rule  refused.— /?(WHs«y  v.  IFebb  and  fFi/e, 
H.T.  1842.    C.  P. 
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standing  in  the  printed  Book  for  Hearing  at  the  eommeneeraentl 

of  Hilary  Term,  1842 -,«      X 

Matters  set  doim  after  the  Printing  of  the  Book  for  Hiiary  Term  1 
and  up  to  the  Close  of  the  SitUngs  (1842)       ...        J 
Mauers  in  Consent  Book 

Total      . 

Heard  and  duposed  of,  or  removed  from  the  General  Paper  :— 

As  Short  Causes 

In  the  Regular  Paper          .                -        • 

Struck  out,  as  Abated,  or  Compromised,  or  1 

for  some  other  reason                        *        'I 

Transferred  to  the  Book  of  Causes  of  thel 

Lord   Chancellor,   after  deducting  those  > 

that  hare  been  re-traasferred    .                J 

Matters  in  Consent  Book 

ToUl       . 

Balance  undisposed  of  as  abore •  .    • 

Matters  adjonrned  at  the  Request  of  Parties  as  their  regular  time 
for  Hearing  arrived 

Total  now  for  Hearing 

ii 

1 

11 
0 

. 

IP 

III 

5 

3 
0 

8 

f 

1 

121 

64 

4 

44 

31 

1 

16 

0 
0 

If) 

187 

109 
5 

301 

12 

189 

76 

0 
9 

1 

0 

0 

10 

2 
0 

2 

33 
20 

5 

71 
4 

21 
14 

0 

24 
1 

0 
0 

1 

5 
0 
6 

0 
4 

2 

& 

0 

11 

54 
47 

9 

105 
ft 

220 

133 

11 

67 

60 

l(i 
5 

21 

2 

1 

3 

5 

1 

1 

81 
18 

99 

Judgments, 
Dean  and  Chapter  of  Ely  r.  Bliss,  plea 
Willats  y.  Busby— Ditto  ▼.  Meroeron,  cause 
Langton  y,  Horton,  cause 
Ashton  ▼.  Mc  Dougall,  cause 
Richardson  v«  Horton,  motion 

Pleas  and  Demurrers, 
Lutwidge  t.  Raikes,  demwrer  qfdtfeudamtsThomaM 

and  Robert  Raikes 
Lutwidge  v.  Raikes,  demurrer  of  deft,  Ann  Raikes 

Matters  which  in  regular  turn,  would  have  been  heard 
on  a  former  day  ;  but  which  have  been  at^oumed  at 
the  request  qf  parties  till  e^fter  the  First  day  of 
Causes  in  Easter  7'erm, 

Suckermore  v.  Dimes— a^^.  to  come  on  with  sup- 
plemental cause 
Millar  r.  Craig,  adj.  till  after  Term 
Warwick  r.  Richardson —Clarke  r.  Sewell— «-c<7»- 

tivns—at^.  to  prepare  case 
Western  t.  Williams,  A***^""  directions  and  costs^ 

adj.  to  Michaelmas  Term 
WUson  y.  Mea*-o<^\  to  Michaelmas  Term 
James  t.  James— «c£r  to  Michaelmas  Term 
Hodge  T.  Rexwonhy— Ditto  v.  Hodge, /ur/Afr  rfi- 

reciians  and  costs,  and  petition  part  heard-'-adJ.  to 

Michaelmas  Term 
Jackson  y.  Jackson— a4;.  to  Michaelmas  Term 
Rutter  T.  Mariott— Ditto  v.  Ebden— o^'.  to  Trinity 

Term 
Clunn  T.  Crofts— Crofts  t.  Dary,  further  directions 

and  costs,  and  supplemental suit-^  to  stand  orer 
Lane  y.  Hardwicke— a*^'.  to  last  day  after  Trinity 

Term 
Lumsden  r.  Morison— «ij.  to  Trinity  Term 
Wyatt  V.  Sharratt,  a^r'.  to  Michaelmas  Terns 
LeayenSfT.  Edmoodson— Dittos.  Limbert,  2  causes, 

excepiimu^further  directimu  and  €osis,part  heard, 

until  rerived 


Attorney  Gen.  t.  Pretyman  (St.  John's  Hospital)— 
ai(J,  to  Michaelmas  Term 

Humble  ▼.  Humble, 3  causes.  Ditto  y,  Scarborough, 
Ditto  ▼.  Johnson— Ditto  y.  Brandling  ^Ditto  y. 
Humble,  2  cauus,  further  direciioni  and  costs — 
atf;,  to  Trinity  Term 

Johnson  v.  Todd,  3  causes,  further  directions  and 
costs,  and petition^~at(f,  to  Michaelmas  Term 

Whiteway  ▼.  Williams,  pro  confetso—a^J,  till  an- 
swer filed 

First  day  of  term — Motsom 

Matters  which,  in  regular  turn,  would  have  been  heard 
on  a  former  day,  but  which  have  been  at^oumed  at 
request  of  parties  till  the  First  day  of  Causes  in 
Easter  Term, 

Thomason  ▼.  Moses,  2  causes,further  directions  and 
costs,  and  supplemental  suit 

Page  V.  Broom — Ditto  v.  Page— Ditto  v.  Harris- 
Ditto  y,  Edwards — Ditto  y.  Gander  ton,  except 
tions  of  defendant  Ganderton  and  others 

Beckett  ▼.  Thornton^ Beckett  y,  Swaine 

Hardcastle  v.  Cooper 

Attorney  General  ▼.  Lewis 

Attorney  General  t.  Merchants  Venturers  Society 

Attorney  General  r.  Goodchild 

Attorney  General  v.  Drapers'  Company  Howell's 
Charity 

Attorney  General  t.  Bayly 

Shalcross  v.  Wright 

Townlcy  y,  Dcare 

Cotham  y.  West,  exceptions 

Artis  y,  Artis 

Hemmingson  y,  Gylby 

Attorney  General  v.  Corporation  of  Newcastle-upon 
lyne 

22d  April — Strickland  ▼.  Strickland,  2  causes 

Wood  V.  Pattison 

Attorney  General  v.  Wilson — set  down  Jan.  17 

Bonnor  v,  Bonnor 


Digitized  by 


Google 


492 


Cause  Lists,  E.  T.  1842. 


Undupoied  of  Matters  set  doum  since  the  Printing  of 

the  Book  for  last  Term,  and  up  to  the  present  time 

6M  ^prii,  1842). 
Hamlyn  t.  While,  2  causes,  further  directions  and 

costs — (January  31)     • 
KicUard^oa  y.  Hortoa— Ditto  t.  Taylor— Ditto  r. 

the  Earl  of  Derby,  exceptions,  3  sets  of  ptamtifs 

and  defendants — (Ja&uary  31 J 
Evans  y.  Brown — (January  31) 
29lh  April — Brown  y.  Keating— (January  81) 
Evans  y.  Williams— > (January  31) 
Armstrong  v.  Hinves— Armstrong  y.  Somcryille — 

Ditto  y.  C\Bx)L,further  directions  and  cost*— {Vth' 

ruary  9) 
Arbuthnot  y.  Adams  -(February  9) 
Clark  y.  Yonge— Yonge  y.  Ditto~(Pebruary  10) 
Reedhead  y.  Wells— (February  lOj 
Leigh  y.  Leigh — (February  10) 
Greet  y.  Grtei,  further  directions  and  costs— (Veh- 

ruary  14) 
Freeman  v.  D&y,fur.dirs,  and  costs— (Feb.  16) 
Attorney  General  y.  Potter,  esons, — (Feb.  19) 
Robinson  y.  Wood,  2  causes — Ditto  y.  Spearman, 

further  directions  and  coits^^  (  February  1 9) 
Rowland  y.  Lomaz,/Mr.  dirs,  and  costs — (Feb.  21) 
Nash  y.  Morley — set  down  February  23 
Hanrey  y.  Haryey,  fur.  dirs,  and  costs— act  down 

February  24 
Trezeyant  y.  Fraser— Tresevant  y.  Mortimer 

Ditto  y.  Aitken, /Nr/A«r  directions  and  costs-^-Bet 

down  February  26 
Sidebotham  y.  Barrington,  further  directions  and 

costs — set  down  February  28 
March  y.  Attorney  General,  4  causes,  exons  of  de- 
fendants, and  further  directions  and  costs—  set  down 

February  28 
Gieen  y.  Badley — Ditto  y.  Thompson, /uf/A«r  rfi- 

reetiens  and  cos/j — set  down  March  2 
Joner  y.  Thompson,  2  causes,  further  direction*  and 

costs — ^setdown  March  4 
Button  y.  Mascall — Moneypeony  y.  Ditto, /tfr/A«r 

direction*  and  atoiu.— set  down  March  9 
Barbery.  Hollingto»,/ttr/A«r  cftrrc/<onj  and  costs — 

set  down  March  12 
Richards  y.  Porter— Greenslade  y.  Ditto,  2  causes, 

further  direction*  and  cm/«— (set  down  March  12) 
Attorney  General  y.  Birrh,  exceptions— ^\,  down 

March  19 
Daltoo  y.  Bellamy — Girdlestone  y.  Knight, yttrMn* 

directions  and  costs — set  down  March  19 
Dean  y.  Long— Ditto  y.  Hewett— Ditto  y.  Clarke, 

further  directions  and  costs^set  down  March  21 
Attorney  General  y.  Earl  Talbot— Ditto  v.  Mayor 

of  Stafford— Ditto  y.  Temple — Ditto  v.  Norman, 

further  directions  and  costs — set  down  March  23 
Bourne  v.  Bourne — (April  15) 
Attorney  Gen.  y.  Bosanquet,  at  the  request  of  defen- 
dant—{April  15) 
Idle  y.  Shedden,  at  the  request  of  defi,—  ^ April  15} 
Hughes  y.  Eades — (April  15) 
Holland  y.  Baker— (April  IH) 
Crockett  y.  Perry— (April  18) 
Evanson  y.  Dawes— (April  18) 
Bouyerie  y.  Miluer — (April  18) 
Deare  y.  Elwyn,  at  the  request  of  defl,—'{ April  IS) 
Frampton  y.  Hugo— (April  18) 
Langton  y.  Horton — (April  19) 
Beadmany.  Beadman— (April  19) 
Sheppard  y.  Cuttill— (April  19) 
Sayers  y.  Lacon— (April  19) 
Rhodes  y.  Ros8er—( April  19) 
Cowie  v.  Hodgson— (April  20). 
Swaffield  y.  Nelson — (April  20) 


*  The  dates  within  parenthesis  indicate  the  days 
when  subpoena  notes  returnable. 


Gibbon  y.  Keams — (April  20) 

Beatson  y.  Nicholson — (April  20) 

Ward  y.  Incfaley— (April  20) 

Smith  y.  Beesley— (April  20) 

Hall  y.  Palmer— (April  21) 

Westwood  y.  Tuck  well— (April  23) 

Piatt  y.  Platt--(April  23) 

Hawkins  y.  Hawkins — (April  23) 

Attorney  General  y.  Mayor  of  Totness — (April  24) 

Mourilyan  y.  Sturges—  (April  24) 

Gresley  y.  Lord  Chesterfield— (April  24) 

Wolfe  y.  Findlay— (April  24) 

Baker  y.  Garey — (April  24) 

Short — Richards  y.  Bothamley — (April  24) 


NEW  TRIALS 

Remaining  undetermined  at  the  end  of  the  Sittings 

after  Hilary  Term,  1842. 

Easter  Term,  1840. 

Middlesex — Claridge  y.  Latrade 

[Enlarged  till  special  case  determined.'] 
York — ^The  Manchester  and  Leeds  Railway  Com- 
pany y.  Fawcett 

(Stands  for  arrangement.) 


Easter  Term,  1841. 
London — Alban,  trustee,  &c.  y.  Hayman 
Hertford. — ^Doe  d.  Crawley,  Esq.  y.  Williamson 

and  others 
Glamorgan — Doe  d.  of  the  Duke  of  Beaufort  y. 

Gough 
Cheater — The  Mayor,  Aldermen,  and  Burgesses  of 
the  Borough  of  Macclesfield,  in  the 
county  of  Chester  y.  Walker. 
Doe  d.  Mayor,  Aldermen,  and  Burgesses 
of  the  city  of  Chester  y.  Francis 
Camaryon — Roberts  r.  Jones 
Denbigh — Williams,  clerk  y.  Hughes  and  others 
Monmouth— Morgan,  Bart.  v.  Powell 

„  Groyer  y.  Price 

Hereford — Bydges,  Bart.  y.  Lewis 
Worcester — Doe  d.  Evans,  a  pauper,  y.  Page 
Stafford — Blagg  v.  Appleby 
Cornwall — Roscorli  v.  Thomas 

,,  Collins  y.  Horrell,  the  younger 

Wilts— Ogilvie  v.  Dallimor« 
Devon — Atkinson  y.  Raleigh  and  others 
„       The  Queen  v.  J.  Ames  and  another 
,,       Pinseot  v.  Knox 
Somerset— Doe  d.  Parsley  and  others  y.  Day 

„         Laver  y.  Hawkins 
Hants — Mant  v.  Collins  and  another 
Cambridge — Barley  v.  Sandle  and  others 
Bedford — Doe  d.  Crawley,  Esq.  y.  Williamson  and 

others 
Suffolk — Doe  d.  Pye  y.  Bramwhite 

,,      .  Denny  v.  Clarke 
Norwich— Stannard  y.  Bush 
York— Doe  d.  Metcalfe  of  Ivelett  y.  Metcalfe  of 
Thwaite 
„       King  v.  Proctor 

„        The  Queen  v.  W.  E.  Scott  and  another 
Lancaster — Monn  and  others  v.  Negrepoute 

y,  Catterall  v.  Kenyon  and  Wife 

Durham — Hedley  v.  Bainbridge 

Trinity  Term,  1841. 
Middlesex— Coats  &  anor.  y.  Chaplin  &  anor. 

»,  Jones  y.  Clarke 

London— Crolty  y.  Price  and  another 
„        Rowland  v.  Blakesley  and  others 
„        Green  y.  Steer 
ft        Hey  y.  Wyche 
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Michmelmat  Term,  1841. 
Middlesex— Tribe  r.  Wbicher 
„  Metcalfe  v.  Fowler 

„  Carter  v.  James 

„  Smythies  v.  Soutball  and  anotber 

,,  Gardner  ▼.  M*Mahon 

„  Tbomas  t.  Rees 

London — Cbapman,  one  of  tbe  public  officers,  &c. 
▼.  Wbite  and  otbers 
„         Boocfaer  t.  Murray 
,,         Haynrard  r.  Heffer  and  anotber 
,,         Chnrcbill  ▼.  Bertrand 
York— Moor  and  anotber,  churcb wardens,  &c.  ▼. 
Cook,  tbe  younger 
„      Same  and  anotber  v.  Same  • 
„      Tbompson  v.  Mauleverer 
„      Carr  t.  Foster  and  otbers 
„      Jacques  r.  Mackie 
Doe  d.  Robinson  &  otbers  t.  Hird  &  aoor. 
Lancaster — Bateman  and  otbers  r.  Finder 

„  Morris  ▼.  Tbe  Preston  and  Wrye  Rail- 

way Harbour  Dock  Company 
Cambridge— Doe  v.  Pope 

„  Doe  d.  Stebbing  v.  Crowden 

„  Peyton,  clerk  r.  Watson 

Norfolk — Martins  v.  Upcber,  Esq.  and  anotber 
Stafford— Bourne  ▼.  Alcock 
Oxford — Hardy  r.  Stone  and  anotber,  admor. 
Monmoutb — Bevan  t.  Getbing  and  otbers 
Surrey- Doe  d.  of  Walton  r.  Penfold 
„       Lamb,  executrix  v.  Gibbons 
,y       Doe  d.  Levy  r.  Home 
;  ;  „        Hodgkinson,  Gent  ▼.  Wyatt 

„        Renno  ▼.  Bennett 
Surrey — Doe  d.  Lery  ▼.  Alcock  and  otbers 
Sussex— Wbittington  7.  Boxall  and  otbers 

„        Edwards  r.  Gilbert  and  otbers 
Essex — Dawson  ▼.  Dacre,  clerk  to  trustees,  &c. 

,,       M*Intosb  y.  New  College 
Kent — Coatcs  t.  Hopkins 
Radnor — Lewis  r.  Mereditb 
Glamorgan— Tbe  Queen  r.Tbe  Mayor,  Aldermen, 
and  Burgesses  of  tbe  Borongb  of 
Swansea 
Leicester — Goddard  &  anor.  r.  Ingram  &  anor. 
Bristol — Miles  t.  Bongb 

„        Wolseley  and  anotber  y.  Cox 
„       Same  y.  Same 
Wilts— Wniiams  y.  Ford.     (/»  repievm.) 
Cornwall — Bacbe  y.  Martin 
Deyon — Vickery,  assignee,  &c.  y.  Reed 

,y        Tbe  Queen  y.  Tbe  InbabiunU  of  Cballa- 
combe 

Hilary  TVrm,  1842. 
Middlesex— Smitb  y.  Waloole 
,«  Hall  y.  Fearoley 

M  Wrigbt  y.  Glover 

„  Ross  y.  Clifton  and  otbers 

„  Same  y.  Same 

London— Gregson  and  others  y.  Ruck  and  otbers 
y,         Same  y.  Same 
„         Hemp  y.  Garland,  administrator,  &c. 


SPECIAL  PAPER. 

SA8TEB  TERM,  1842. 

*Arcbbuhop  of  York  y.  Traflbrd  and  others 

Howard  y.  Gossett  and  otbers 

Richards  y.  Dyke  and  another 

Chapman  y.  Beecham.     {In  replevin,) 

Vaugban  and  Ux,  admor.  y.  Morgan,  executrix 

Pegg  y.  Miller 

Blumenthal,  trading,  &c.  y.  Castellan  &  anor. 

Taylor  y.  Rolf  and  otbers 

Taylor  y.  Moor 


•Doe  d.  Eari  of  Egremont  y.  Hellings 

•Same  y.  Forward 

Jackson  y.  Magee 

Warren  y.  BushcU 

Gibson  y.  Iveson  and  anotber 

Percival  and  otbers  y.  Allansoo 

Rurdekin  &  anor.,  assees.,  &c.  y.  Jones 

Ransford  and  otbers  y.  Bosanquet.     {In  error,) 

Hunt  &  anor.,  assees.,  &c.  y.  Robins 

The  Birmingham,  Briatol,  and  Thames  Junction 
Railway  Company  y.  Wbite 

Tbe  Scriveners'  Company  y.  Brooking 

Tomsett  v.  Clifton  and  others 

Ross  y.  Same 

•M'lotosh  y.  Hamilton,  clerk 

Anderson  and  otbers  v.  Thornton 

Same  v.  Rees 

Minsbaw  v.  Hill 

Purton  y.  Brooks 

Templeton  y.  Cbadwick 

The  Mayor,  Ac,  Governors  of  St.  Bartholomew's 
Hospital  v.  Flight 

Hellings,  clerk  v.  Pratt  &  anor.  executors,  &c. 

Codrington,  Bart.  v.  Curlewis 

Townshend  v.  Wilkin 

Helyer  v.  CottrreU,  executrix,  &c. 

The  Cheltenham  and  Great  Western  Union  Rail- 
way v.  Daniel 

Stanley  v.  Hayes 

Wrigbt  v.  Watts 

Clark,  the  younger  y.  Jennings 

Sutton  y.  Jabet 

Russell  V.  Shenton 

Mittelbobzer,  who  has  survived,  &c.  v.  Fullarton 

Bell,  public  officer,  &c.  v.  Lewis 

The  Salters'  Company  v.  Jay 

Hoggins  and  otbers  v.  Gordon  and  otbers 

Strong  v.  Ramsay 

•Price  and  another  v.  Quarrel!  and  anotber 

Timms  v.  WiUiams 

Garton  v.  Robinson 

Milton  v.  Griffin  and  otbers 

Evers  &  anor.,  assees.,  &c.  v.  Ruffbrd  &  otbers 

Vorley  v.  Hebbert 

•Brisco,  Bart.  v.  Fell 

Wbite  and  Wife  y.  Cullingford 

Berry  v.  Claudet 

Colnaghi  and  another  v.  Ward 

•  Tracey  v.  Taylor 

•King  V.  Greenhill 

Tbe  Company  of  Proprietors  of  tbe  Clarence  Rail- 
way  V.  The  Great  North  of  England;  Clarence, 
and  Hartlepool  Junction  Railway  Company. 

Constable,  Bart.  v.  Osbaldeston 

The  Eastern  Counties  Railway  Company  v.  Fair- 
dough 

Same  v.  Cooke 

Same  v.  Gillie 

Same  v.  Robertson 

Merceroo,  executrix,  &c.  Webster 

*Yates  V.  Aston 

Kigbtley  T.  Scbofield  and  anotber 

Common  fHitsii. 

Remanbt  Paper  of  Easter  Term,  5tA  Fict,  1842. 
EnlaTged  Rukt, 
Wynne  v.  Wynne  and  Ux.— to  1st  day 
Newton  and  Ux.  v.  Holland— to  2d  day 
Claridge  v.  M*Kenzie— to  5tb  day 
Gibson  and  anotber  v.  Brand — ^to  6th  day 
Same  v.  Same— to  6tli  day 
Same  v.  Price — ditto 

*  Special  cases— tbe  rest  are  demurren. 
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Watt,  Jan.  ▼.  Cobb— to  8th  day 
Cobbold  ▼.  Chilrei^to  9tb  day 
Enlarged  generally — In  re  Inman 

New  Trials  of  Michaelmas  T^erm  hui, 
Middlesez^Caasidy  v.  Kent 

„  Learmooth  r.  Laub 

London — M'Langblin  r.  Pryor 

,,         Bell  P.  O.  V.  Gardiner 
I      ,y         Callander  ▼.  Dittrich 

,»         Theilbemer  y.  Colebatch 
Herts— Gibson  v.  Muakett 
Liverpool— Brancker,  assignees  v.  Molynenx 

New  Trials  of  Hilary  Term  la»t, 
Middlesex — Tucker  and  others  t.  Inman  &  anor 
I,  Bulmer  and  another  t.  Gilman 

,,  Clarke  v.  Siraniea  Water  Works  Co. 

„  Dukes  V.  Porter 

,,  Lane  y.  Passenger 

London — White  v.  Nicholson 

,,         Cottam  and  another  y.  Partridge 
„         Crawshay  y.  Thompson  and  others 
„        Tngmao  v.  Hopkins,  jun. 
„        Harrison  &  others  v.  Heathome  &  others 
f.        Same  y.  Same 
„        Same  y.  Same 
„        Borrodaile,  exon  y.  Hunter,  Bart. 
$»        Clegg  &  anor.  y.  Henderson  &  another 
Cur.  Ad,  VtUt, 
Boost  y.  Stuart 
Same  y.  Same 

Aylesbury  Railway  Company  y.  Mount 
CoUyer  y.  Steonett 
Alexander  and  another  y.  Burchfield 
Bartholomenr  y.  Carter 
Belcher,  assignee  r.  Capper  and  others 
Skinner,  secreUry,  &c.  y.  Lambert 
Crune  y.  Price  and  others 

DEMURRER  PAPER 
Of  Easter  Term,  5th  Vict.  1842. 
Friday  15th  April) 

Saturday       I6th  f       M^iam  in  Arrest  of 

Monday        18th  f  Jmlgmeut. 

Tuesday        I9th  ) 

Wednesday  QOih^Spedai  ArgwMHis 
Grimson  y.  Fell,  clerk 
Gledstancs  y.  Earl  of  Sandwicb  and  another 
Sturteyant  y.  Ford 

Sanderson  and  otliers  y.  Collmaa  and  another 
Lloyd  and  others  y.  Same 
Bradbee  y.  Christ's  Hospital 
Arnold  y.  Mayor,  &c.  of  Poole 
Foulkes  y.  Scarfe  and  others 
Scott,  Bart,  and  another  y.  ChappeUom 
Same  y.  Handiside 
Same  y.  Taylor 

Fishmongi  rs'  Company  y.  Robertson,  sued,  &c. 
Same  y.  Booth,  sued  &c. 
Same  y.  Stains,  su^  &c. 
Albon  and  another,  trustees  y.  P\'ke 
Kennard  and  another  y.  Knott 
Freeman  y.  Curtis 
Howarth  y.  ToUemache,  Esq. 
Morrison  and  others  y.  Trenchard 
Roircliffey.  Cliffs 
Siggers  y.  Stephen 
Thunday  21st  April 
Friday      22— Special  Arguments 
Williams  y.  Cooke 
Ansted  and  others  y.  Wilkinson 
Saturday     23  April 
Monday      2bSpecial  Arguments 
Tuesday      26 
Wednesday  27 
Thursday    98 


Friday  29'~Spe€ial  Argumentw 

Saturday  30 

Monday         2d  May — ^tedai  Arguments 

Tuesday        3 

Wednesday  4 

Thoniday      5 

Friday  6 

Saturday      7 

Monday       9 

NEW  TRIAL  PAPER 

for  EASTER  TERM,  1842. 
For  Judgment* 
Moved  Mickaehnas  Term^  1641. 
Middlesex—Daly  y.  Thompson 

{Heard  l^tk  AW.  1841} 
Lincoln—  Holmes  y.  Poole  {Heard  1st  Dee,  1 841) 
Exeter — Fursdon,  executrix  y.  Clogg 

{Heard 2d,  nee,  ISil) 
York — Rswdon    and    another,    assignees    &c.  t, 
Wentworth  and  another 

{Heani  Ath  Z^ec,  \S4l) 
Newtowik^-Fauntleroy  ▼.  Jones 

{Heard  IStk  Jan.  1942) 
Middlesex — Smout  y.  llbery 

{Heard  I2th  Fek,  1842) 
For  Argtantnt, 
Mooed  Hilary  Term^  1842. 

London— Bain,  P.  O.  y.  Cooper  and  anolher 
„        Rapson  y«  Cubitt 
„        Thornton  y.  Charles 
„        Home,  clerk  to  trustees  y.  Ranadale 
„        Home,  clerk  to  commissioners  y.  Rams- 
dale 
Moved  after  the  ith  day  of  Hilary  Term,  1842. 
Middlesex-Hart  y.  Wild 
**  Levy  y.  Lyons 

''  Smith  y.  Henderson 

**  Lewin  y.  Edwards 

SPECIAL  PAPER. 

RKMANBTS  FROM  HILARY  TERM,  1842. 

For  Judgment, 
Sorsbie  and  others  y.  Park 

{Heard  22dNoa.lSAl,) 

For  Argument, 
*Skey  y.  Fletcher  the  elder,  and  another 

{Part  heard  22d  Nov.  1841.) 
Taylor  y.  Ash  ton  and  others 
Dyer  y.  Stephens 

{Part  heard  26M  Jan.  1842.) 
•Doe  d.  Mundy  y.  MosdeU 
Acraman,  A.  J.  y.  Cooper  and  others 
Acraman,  W.  E,  t.  Cooper  and  others 
Mabon  y.  Townsend 
Qoarington  y.  Arthur 
*  J  ones  y.  Gooday 
Eaglesfield  y.  Hardie 
Pascoe  y.  Vyyyan,  Bart 
Dak  ins,  clerk  y.  Seaman,  clerk 
*Doe  d.  Daniels  and  othe n  y.  Woodroffs 
De  Winton  and  others,  asaigMes^  ^c,  y«  Job. 
*Russell  and  wife  y.  Smyth 

PEREMPTORY  PAPER 

FOR  SATUEOAV,  THE  16TH  APRIL,  1842. 
To  be  tahen  at  the  Sitting  ^the  Court. 
Halifax  and  others  y.  Hughes,  P.  O. 
Hutchinson,  P.  O.  y.  Hughes,  P.  O. 
Grazebrook  and  another  y.  Pickford  and  another 
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Smith  V.  Lomer 

Smith  V.  Moor 

NeiJson  and  others  v.  Hareford  and  others 

Jnpp  r.  Aris  and  another 


Adiifigton  and  Chree  others  ▼.  Coles,  clerk 
Gill  y.  Williams 
Crowley  aod  others  r.  Wright 
Roadnigbt  r.  Green 


GENERAL  LIST  Or  PETITIONS  FOR 
RBARINO  AT  WBSTNINSTBR. 

Easter  Term,  1842. 

First  day  of  Term. 

Moiiemt  omiy. 

jti^cmmed  Petiliotu* 

Rogers  v.  Jones 
Higgins  r.  Caton 
Hatton  y.  Pilcher 
Sorridge  y.  Wilson 
Somers  y.  Siddons 
Cooper  y.  Emerson 
Carry.  Wilckins 
Fosbrooke  y.  Fisher 
Maiachy  y.  Malachy 

New  PetUiont. 

Smith  y.  Uigham 
Hares  y.  Jones 


Court  of  SEtrliiefn. 
Smith  y.  Hildyard 
Foster  y.  Marris 
Nainby  y.  Nainby 
Lidicott  V.  Mills 
Grundy  y.  Grandy 
Wilson  y.  Batsun 
Dilworth  y.  Gibson 
Dyer  y.  Spencer 
Stuart  y.  Lamont 
HUl  y.  Clifton 
RenUU  y.  Wise 
Smith  y.  Gye  and  Hughes 
Mather  y.  West 
Turner  y.  West 
Watt  y.  Topling 
Prescott  y.  Hal  ford 
Barnes  y.  Stratton 
Howden  y.  Litherland 
Green  y.  Monk  house 
Warner  y.  Wimble 
Martelli  y.  Keichner 
Winter  y.  Sharp 


Peirman  y.  Peirman 

Gumey  y.  Glascott 

Hallifaz  y.  Ridge 

Maclean  y.  Eyans 

Knapp  y.  Strange 

National   Bank   of  Scotland  y. 

Arnold 
Shaw  y.  Daintry  and  Rylc 
Pootner  y.  Jackson 
Paine  y.  Fletcher 
Thompson  y.  Jones 
Magnay  y.  Aosteea 
Bentley  y.  West 
Parr  y.  Harriott 
Smith  y.  Clarke 
Stranger  y.  Wise 
Cristall  y.  Jones 
Heron  y.  Brooke 
Pennell  y.  Styan 
Tromer  y.  Grundy 
Price  y.  Lamprell 

wad  y.  wad 


CHANCERY  SITTINGS, 
In  and  after  Easier  Term,  1842. 

%t(9tt  t^t  lortr  Clanc^or. 

AT  WK8TMIN8TSR. 

Fridajr . .  .April  15    Appeal  Motions. 


Ditto  and  Appeals. 
Petition  Day. 


Saturday 16 

Monday 18 

Tuesday I91a„^.i. 

Wednesday....  20/ ^PP«**'- 

Thursday 21    Appeal  Motions. 

Friday 22 


Saturday 2.'i 

Monday 25 

Tue:»day 26 

Wednesday....  27- 

Thurvday 28 

Friday 29 

Satunlay 30 

Monday  ...May   2 

Tuesday 3 

Wednesday. ...    4 

Thursday 5 

Friday 6 

Saturday* 


>  Appeals. 


Appeal  Motions. 


^Appeals. 


Appeal  Motions. 
S}  Appeals. 
Monday 9  j  ^PPf^*^  Motions  »nd  Ap. 

Such  days  as  his  Lordship  is  occupied  in  the 
House  of  Lords  excepted. 

Sffore  tge  Witt  C|an»llar  of  Cf  nfllantr. 

AT  WBSTM INSTBR. 

Friday  ..  April  15    Motions* 

Saturday 1 G    Ditto. 

Monday  ......  18    Petitions. 

Tuesday 19\Remaining  Petitions  and 

Wednesday  ...  20  J     Causes. 
Thursday 21    Motions. 


Friday 

Saturday 

Monday 

Tuesday 

Wednesday  .  . . 
Thursday 

Friday 

Saturday 

Monday  ..May 

Tuesday 

Wednesday . . . . 
Thursday 

Friday 


OQ  /  Uoopped  Petitions,  Short 

^*  \     Causes,  &  Geni  Paper. 

23 1 

Pleas,  Demurrers,  Bxcep* 

lions,  Causes,  and  Fur* 

ther  Direction*. 


29    Motions. 

QQ/Unopp«i  Petitions,  Short 

^  1     Causes,  &  Geni  Paper. 

2  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther  Directions. 

5    Motions, 
g  rUnopped  Petitions,  Short 
"  \     Causes,  &  Gen*  Paper. 
^P  Causes,  Exceptions,   and 
'  1     Further  Directions. 
9    Motions. 


jt 


Saturday . . 
Monday  .. 

Mtlave  mtt  Cl)sn(eIIor  BnijAt  30turr. 

AT  WESTMINSTER, 

Friday  ..  AprU  15    Motions. 

Saturday 16 /^*"^!?  E  ;f captions,  and 

'  \     Further  Directions. 

Monday 18     Petitions  and  Ditto. 

Tuesday 19  l  Pleas,  Demurrers,  Causes, 

Wednewiay  ...  20)     Exceptions,   and  Fur- 
'  C     ther  Directions. 

Thursday 21     Motions  and  Ditto 

Friday  no  f  Causes,  Exceplioi 

^"'^'y ^\     Further  Dircciio-. 

Satiirdnv  «m/  Uuopptd  Petitions,  Short 

^*'"^'y ^\     CaiTses,  and  Ditto. 

Monday 25 1  Pleas,  Demurrers,  Causes, 

Tuesday 26  V     Exceptions,   and  Fur- 

We^lnesday  ...  27  J      ther  Directions. 
Thursday .....  28    Motions  and  Dilto. 
Pr5/»w  on /Causes,  Exceptions,  and 

*^"^*y •'  ^^i     Further  Directioat* 


and 
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Short 


c  .     I    .  Qnf  Unopped  Petitions,  S 

^**"^d^y 3^i     Causes,  and  Ditto. 

Monday  ..  May  2  |  Pleas,  Demurrers,  Excep- 
Tuesday 3  i>  tions.  Causes,  and  Fur- 
Wednesday  ...    4  J      ther  Directions. 

Thursday 5    Motions  and  Ditto. 

r, .  1  af  Causes,  Exceptions,  and 

F"^»y ^\     Further  Directions. 

e  ^     1  »7  r  Unopp«d  Petitions,  Short 

S-^^'-^^y T\     Causes,  and  DitJo. 

Monday 9    Motions  and  Ditto 

Hefflre  BCce  Clancellor  QXSigram. 

▲T  WESTMINSTER. 

Friday  . .  April  15    Motions. 

c  •,.j  -  I /; /Causes,  Exceptions,  and 

Saturday 16  [     p^^^f^^^  Directions. 

Monday 18    Petitions  and  Ditto. 

T^M^o  i«„  1 0  r  P^«*«»  Demurrers,  Excep- 

i^^?*^"y in  i  tions.  Causes,  and  Fur- 
Wed  nesday  ...  20 1     eher  Directions. 

Thursday    ....  21    Motions  and  Ditto. 
i7r;/i-«  09/ Causes,  Exceptions,  and 

^  "^'y ^^\     Further  Directions. 

S^^O-y 23{U-?r;«fD?«o'''" 

Monday 25  r  Pleas,  Demurrers,  Excep. 

Tuesday 26  <      tions.  Causes,  and  Fur- 

Wednesday ....  27  L     ther  Directions. 
Thursday    ....  2d    Motions  and  Ditto, 
i?..:^..,  oo/C*"8es,  Exceptions,  and 

^"^'^y 29 1     p^^  Ji^^^  Directions. 

c«f.,i.^...  Qft/  Unopp«i  Petitions.  Short 

S^*"^^«y ^^1     Causes.  aAd  Ditto. 

Monday  . .  May   2 1  Pleas,  Demurrers,  Except 
Tuesday 3  |>     tions.  Causes,  and  Fur- 
Wednesday  ...    4  J      ther  Directions. 
Thursday    ....    5    Motions  and  Ditto. 
i7.:^.„  1:/ Causes,  Exceptions,  and 

^'^^^•y ^i     Further  Directions. 

c.».,..^.«*  -rUnopp«d  Petitions,  Short 

S*'"'^'y n     Causes,  and  Ditto. 

Monday 9    Motions  and  Ditto. 

See  the  last  Number,  p.  479. 


COMMON   LAW   SITTINGS, 

In  and  after  Easter  Term,  1842. 

€kuwn*i  Mtntfi. 
See  p.  464,  nnie.,  . . 

Camman  JfiXiUi, 
In  Term. 


LONDON. 

Friday April  22 

Friday 29 


MIDDLESEX. 

Wednesday .  .April  20 

Monday 25 

Monday May  2 

A/ier  Term. 

MIDDLESEX.  |  LONDON. 

Tuesday May  10  |  Wednesday .  .May  11 

The  Court  will  sit  at  ten  o'clock  in  the  fore- 
noon on  each  of  the  days  in  Term,  and  at  half, 
past  nine  precisely  on  each  of  the  days  after 
Term. 

The  caases  in  the  list  for  each  of  the  abo?e 


sitting  days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  adjournment  on 
the  days  folio win/p  each  of  such  sittiofi^  days. 

On  Wednesday  the  11th  day  of  May,  in 
London,  no  causes  will  be  tried,  bat  the  Court 
will  adjourn  to  a  future  day. 

ejrc^eqttcr  of  ^leasT. 
In  Term. 

MIDDLESEX. 

1st  Silting, Saturday.  April  I 

2nd  Sittin^j^.   Monday. 26 

3rd  Sitting. Thursday  .  .May  5i 

LONDON. 

1st  Sitting Friday.  April  22nd 

2nd  Sitting, Monday,  May  2Dd 

By  adjournment. . . .  .Tuesday  ....'.  .3rd 
A/ier  Term. 


MIDDLESEX 

Tuesday,  ..May  10th 


LONDON. 

Wednesday  May  lldi 
(To  adjourn  only.) 
The  Court  will  sit  at  ten  oVlock  in  Term. 
The  sittings  in  Middlesex  will  be  continoed 
from  day  to  day,  by  adjournment,  until  the 
causes  entered  for  those  sittings  respecthrdy 
are  disposed  of. 

PARLIAMENTARY  INTELLIGENCE  RE- 
LATINO  TO  THE  LAW. 

Since  our  last  list  of  bills  before  parliameot, 
(p.  480,  an/tf,)  the  following  proceedings  hsTC 
taken  place : 

S0utfe  of  i.orW. 
Annual  Indemnity. 

[For  2d  reading.] 
To  amend  the  Law  relating  toadrances  to 
Agents  on  goods. 
[For  2d  reading.] 
Parish  Property. 

[For  2d  reading.1 
Forged  Exchet^uer  Bills. 

[In  Committee.] 
Lord  Campbell's  three  bills  withdrawn.    See 
p.  483,  ante. 

Soutfe  of  Common^. 
Turnpike  Roads 

[For  2d  reiidijig.] 
Annual  Indemnity. 

[Passed] 

REPEAL  OF  CERTIFICATE   DUTT. 

Petitions  have  been  presented  from  the  Law 
Societies  of  North  and  South  Shields^  and  Ply- 
mouth. 

Small  Debts  Courts : 
St.  Briavel,  Cluster. 


NEW  ORDERS  IN  CHANCERY. 


The  new  Orders  dated  the  11th,  but  not 
issued  till  the  15th,  relate  to  compelling  mppetf' 
ance  ;^taking  bills  0ro.coi|/2f«S9  ;*^the  mppettt' 
ance  of  in/ants  /^-further  snap^ding  the  first 
five  Orders,  and  the  22nd  Order  of  August, 
and  amending  the  10th,  11th,  12th,  and  47th 
Orders  of  August. 
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SATURDAY,  APRIL  23,  1842. 


■  *    t   **  Quod  niiigis  lid  Noi 

Pertinety  et  ncscire  malam  est,  agitAmiu. 


HORAT. 


CHANCERY  REFORM. 

No.V. 


The  reform  of  the  Court  of  Chancery  can- 
not stop  where  it  is.  In  supporting  the 
Chancery  Judges'  Bill  we  always  contended 
that  it  must  he  accompanied  by  fhrther  and 
other  chaAgeft  in  thfe  Courts :  and  the  truth 
of  this  remark  will  soon  be  forced  on  the 
legislature.  The  arrear  of  causes  waiting 
for  hearing  was  a  crying  e^,  but  there  are 
others  as  grievous  which  remain  untouched. 
It  is  of  little  use  curing  one  sore  if  the  dis- 
ease breftks  out  almost  immediately  in  some 
other  place.  Now  we  are  well  satisfied 
that  the  whole  subject  must  be  looked  to, 
from  the  putting  the  bill  on  the  file,  to  the 
final  decree,  and  the  appeal  from  that  de- 
cree. What  the  suitor  and  the  profession 
demand,  is,  that  the  present  delay  and  ex- 
pense of  a  suit  in  Chancery  should  be  les- 
sened; and  it  is  no  great  satisfaction  to 
either  to  be  told  that  no  delay,  and  no  un- 
necessary expense,  attend. the  hearing  of  a 
cause,  if  a  great  deal  of  unnecessary  ex- 
pense attend  the  working  but  the  decree  in 
the  Master's  Offices,  or  in  the  appeal  from 
the  first  decree. 

Before  a  year  is  past,  we  will  ven- 
ture to  say,  that»  unless  some  alteration 
shall  have  been  made  in  the  Court  of 
Chancery  as  an  appeal  Court,  the  arrear  of 
appeals  wiU  be  as  great  as  in  the  time  of 
Lord  Eldon.  Thid  may  be  remedied  by 
some  timely  altevation ;  but  the  state  of 
the  Master's  QQee  is  a  more  serious  evil. 
This  has  very  properly  been  called  the 
citadel  of  the  Court  of  Chancery.  It  is 
here  that  all  the  business  of  the  Court  in 

Tot.    xxitt.      No.  714. 


its  administrative  capacity,  as  well  as  t 
great  portion  of  its  judicial  business  is  dis- 
ppsed  of.  All  that  cuuss  of  causes  which  can 
be  brought  on  easily  on  one  or  two  points, 
or  which  may  be  cut  short  by  a  hearing  on 
a  motion :  in  these  the  present  maclunery 
of  the  Court  of  Chancery  is  not  felt  as  irk- 
some 6r  inconvenient.  But  in  the  great 
bulk  of  causes,  where  estates  are  to  be  ad- 
ministered, or  other  necessary  matters  to  be 
inquired  into,  before  an  ounce  of  results  can 
be  obtained  by  the  litigating  parties  in  these 
cases,  the  misery  and  injustice  that  are 
frequently  inflicted  can  only  be  known  by 
those  whose  daily  business  it  is  to  attend 
to  it.  It  is,  therefore,  to  the  Master's  Of- 
fice, that  particular  attention  should  be 
directed ;  and  no  plan  should  be  left  untried 
to  improve  it. 

l£  it  be  true  that  the  Judges  of  the 
Court  will  soon  lack  employment,  so 
far  as  original  causes  are  concerned,  why 
should  the  course  recommended  in .  this 
work  not  be  tried  ?  We  mean,  that  of  the 
Judges  sitting  as  Masters  on  their  own  de- 
crees. We  sincerely  trust  this  will  be  done, 
as  we  shall  not  be  satisfied  that  we  are 
wrong  in  recommending  its  adoption,  until 
it  has  been  tried,  and  failed.  Or,  at  all 
events,  why  should  not  one  or  more  Judges 
sit  in  chambers,  as  the  Common  Law 
Judges  do,  to  hear  poi^ts  of  practice,  and 
thus  save  the  suitor  .the.  expense  and  delay 
which  now  attend  the  most  inconsiderable 
motions? 

[We  shall  be  glad  to  receive  suggestions 
from  our  practical  friends,  on  the  b^ 
means  of  improving  the  mode  of  procedure 
in  the  Masters'  Offices.^ 
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Ntm  Lunacy   Bitt. 


NEW  LUNACY  BILL. 

We  return  to  the  coiisideration  of  the 
Lord  Chancellor's  Lunacy  Bill,  which  haa 
heen  allowed  to  make  a  jpauae,  ghring  time 
to  weigh  its  merits,  and  judge  what  prac- 
tical improvements  it  ms3r  he  the  means  of 
introducing  into  (he  administration  of  the 
Law  of  Lunacj.  We  understand  that  a  ya- 
luable  use  has  been  made  of  the  interval  by 
the  Committee  of  the  Incorporated  Law 
Society.  Upon  the  bift  being  laid  before 
them,  by  the  direction  of  the  Lord  Chan- 
cellor, they  entered  upon  a  careful  consi- 
deration of  the  ameliorations  of  the  course 
of  proceeding  and  practice  which  mi^  be 
introduced  under  the  bill,  and  submitted 
their  suggestions  to  his  Lordship. 

The  evils  which  present  themselves  in 
the  practice  in  Lunacy  are  similar  to  those 
which  were  the  subject  of  well-grounded 
i^plaiot  tm  to  Chancery  proceedings,  dur- 
ing^ the  mmij  years  of  expectation  which 
nreced^  the  Chancery  Commisaion  of  1S26 . 
IioardfLy^Okdhurst's  Ordera  of  1828,  conse- 
qn^nt  on  iHai  comminnon.  Lord  Broug- 
£uifs  Otders  of  1833,  and  the  late  con- 
tributions to  Chancenr  Beform  from  tiord 
Cotlenluimjand  fiaom  Lord  Langdale,  have 
done  somewhat  for  improving  tne  mode  of 
procedure  in.  Chancery,  though  more  le- 
imna  to  be  done ;  but  Lunacy  hto  remain- 
ed untoudied— a  peculiar  province,  de- 
fended from  inpovation  by  the  vested 
inleroits  of  the  Secretarr  of  Lunatics  and 
tfie  Clexk  of  the  Custodies  in  the  tees  q£ 
mix.  ofices.  .  But  that  burner  is  now 
|Mfsed,  and  the  reform  of  this  department 
IS  now  certain. 

Delay  and  expence,  acting  and  Reacting; 
ifihj  causuqf  expence,  and  expcAce  causing 
delaVi  and  every  other  ixxegularity,  hang 
about lunacyproceedings  as  heavily  aa they 

fid  about  Chancery  proceedings  prior  to 
829.  iVom  the  ti^e  when  the  in(|uiBi- 
tion.of  lunaqr  is  held,,  and  the  indindual 
found  lunatic,  to  the  period  when  the  pro- 
ceedings necessary  for  putting  the  person 
and.  propel^  under  due  admixustration, 
can  be  conbludedj  m  interval  of  firom  one 
to  two  jjswi.  generally,  elapses,  and.  these 
groceedingfi  are  conducted  at  an  e^fenee 
often,  minwis  l(t  imudl  properties,  and  nee^ 
leaidv  laige  as  to.^L 

The  gxeat.  length  of  time  taken  nierdy 
to  instfdl  a  committee  in  its  oftee,  a  ' 
chiefly  from  the  mode  of  preceeding  in  the 
M«tfter^s  Office.  And  fimt^the  enquiry 
l»  to  n^xt  of  Idn  is  oondacted  with  as 
^gftkt  Klcfe'ty  as  if  their  title  to  jmperta^ 
were  to  be  decided,  whihrt  ttie  only  ofcjeet 


is  td  ascertain  who  are  the  near  ftmily  c«nt> 
nections,  from  among  whom  the  committees 
are  usually  dioaen,  and  who  ought  to  be 
represented  in  the  proceedingt,  in  order  to 
protect  the  estate.  Thisfaet  might  be  auf- 
ficiently  ascertained  by  a  short  and  sum- 
«aiy  en^jiiry  on  (he  spot  where  the  parties 
rtsldfe^  leaving  any  parties  at  liberty  to 
come  in  before  the  Master  or  comnuaaioner 
afterwaida^  and  substantiate  their  title  to 
appear  as  one  of  the  next  of  kin. 

l%e  inquiry  as  to  committees  occupies  a 
long  time,  owing  to  the  mode  of  conducting 
it,  upon  states  of  facts  and  affidavits  pro 
and  eon,  as  to  the  character  oi  the  com- 
petiton  for  the  committeeship,  proeeeded 
Kfthy hourly  waitanU  at  intervals  of  days 
or  weeks.  An  enquiry  that  in  this  way 
occupies  several  weeka  or  months,  could  be 
much  more  effectually  prosecuted  in  a  sin- 
gile  day  by  the  commisaionenexamimng  on 
the  spot,  the  persons  proposed  aa^commit- 
tees,  the  witni^sMs  ofei«d  in  aoppoit  o[ 
each,  and  independent  peiaona  of  credit, 
who  are  acquainted  with  the  partiea.  What 
would  a  great  proprietor  think  of  hia  soli- 
citor adc^pting  Aich  a  lioazae  of  iiaquhs  ss 
thatpufvued  in  tbe  Maa(ier^sOttc«i*tMi 
instanee,  had  h^  diraeted  the  nJUdlon  to 
eOBiipsge  Inm  a  sfewani  ? 

The  imt  anmnzy  A^  to-ncKt  of  Idfe  and 
ocHBmitt^eib  and  the  aecond  aa  to  pMperty 
and  maintenand^  nii|^  ^m^raUy  be  estt- 
dneted  iki  a  singk  inqniry,  iunediatdy,  or 
witUn  a  Aoitintcrfid  «ft6»tli9i]M|idaitian, 
befbre  th^  oommiasioner  wlio  proaiifea  oa 
theoonSmiasiQtt;  and  it  afcaiild*  bv  U*  dMy 
t0  se^  that  the  enquiiy  i»  eonduoCedaasooa 
as  c«n  be^  and  iathe  moat  pfopcr  BMnner. 
If  Ihis  ooiirse  of  puoeeeding  were  adopted, 
the  JMfimorj  st^fnom  the  inqnMtioB  to 
thef  Older  for  mamtenaaee^  which  now  oc- 
cupy, as  We  hare  aacertdned,  from  Me  fo 
tw^jHsMy  might,  m  otdinary  caaea,  be 
computed  in  »W8^  OFmooith.  l%e  greater 
pict  of  the  efideoM  teoraned  wtnMhe en 
andexaniiiiitioB.  Thfi  rninriaaiumi  ioulJ 
take  notes  of  the  ettdteee,  which  ivvuld 
bt  pmnrvBd  and  mim^  States  oTftets 
woiddba  discofltinQed where  they weie not 
wanted,  and  affidavits  would  be  comiMm- 
tively  litHe  used. 

The  other  inootiiea  whidi  hMte  now  to 
be  oondUcted  before  the  Mister,  aa4  wUdi 
ivxnild»  und^  the  Li»d  iSbm^M^n  Iffi, 
devolve  upon  the  Gtymmisrioiien^  uMit,  in 
hke  manner,  be  eipedked  and  ft^Mcd. 
These  anqdiries  refato  to  the  nuuMweaieBt 
of  tile  estate  and  aflkka  of  the  lunate,  the 
Blaster  beina,  for  this  purpose,  the  oOcisl 
auditor  of  the  estate  in  eaeh  lunacy.    The 
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object  t9.  be  d^tifc^  for  thfiy  wirmifm  of 
these  estates  is^  Umi  tne  matbod  of  pro- 
ceeding adopted  by  the  commissioner  in 
dischai^ng  Ids  duty  of  auditor,  should  be 
assiiniLited  as  far  a^  possible,  to  that  vbich 
vould  be  adopted  by  a  careM  and  skiUed 
midltor  of  the  estates  of  an  individual  pro- 
prietor* 

There  quinot  be  a  necessity  for  the  cum- 
bersome machinery  of  petitions  to  the 
Court,  and  orders  5£,  reference  to  Uie  Mas- 
ter, ai^d  states  of  facts,  and  affidavits  as  to 
questipna  of  management  of  lunatic's  es- 
tates, granting  leases,  altering  and  repairing 
buildiiigs,  &c.  Let  the  commissioner  but 
once  ^tisfy  himseljT  by  going  to  the  spot 
find  seeing  tbe  parties,  irkat  is  most  for  the 
advantage  of  tb^  binatic  and  his  estate, 
and  a  much  mo^  satisfactory  judgment 
wil}  be  c^ver  after  formed  by  him  in  a  day, 
than  is  now  amyed  at  by  ureeks  or  months 
ajpen|  in  apphcatipps  to  the  Court,  and  le- 
ierences  to  t^^  Master.  To  adopt  such  a 
method  of  proceeding  as  this,  wodd  be  not 
only  to  substitute  an  expeditious  and  sim- 
ply, fbr  a  tardj  and  cumbersome  method 
Qf  proceeding,  but  would,  at  the  same  time, 
be  to  give  a  substantial,  in  the  place  of  a 
fom^ilf  protection  to  lunatics  and  their 
estates.  By  conducting  the  enquiry  on  the 
q^t,  i^id  seeing  botb  the  parties  inte- 
reste^i.  ^^  ipdependent  persons,  better 
evidence  would  be  obtained,  and  a  safer 
decision  formed 

By  the  commiQsipp^rs  watching  and  con- 
troulixig  th^  course  of  proceeding  in  each 
lunacy,  a^  is  intended  under  the  new  bill, 
the  estates  of  lunatics  will  have,  as  £ur  as 
cap  be^  tbe  s^e  prptection  that  those  es- 
tates have  wbicb  are  administered  under 
the  direction  ^ther  of  the  owner  bimself 
ax  of  bi4  stew^.    The  Lord  Chancellor 
has  cbarge  ove^  lunatic's  estates,  and  dele- 
gates to  the  Masters  the  .duty  of  watching 
the  administritioxi  of  them.  But  the  Master 
knows  nothine  o^  any  circumstances  con 
nected  with  the  estate,  beyond  what  the 
committees,  heir  at  law,  and  next  of  kin, 
(parfi^  tod  often  intjerested  in  concealing 
tne  r^  truth  and  faqibs)  may  bring  before 
him ;  so  that  it  can  only  be  a  partial  and 
nominal  protection  of  the  lunattc's  rights 
and  interests  that  the  Msister  is  enabled  to 
^ve.    The  heir  at  l%w,  who  is  often  com- 
xnittee  ot  the  estate,  may  be  desirous  to 
apply  the  picome  ^i  improring  the  rever- 
sion^ valiie  of  tl^B  estate ;  the  next  of  Idn 
may  be  ^esiroml  tp  Iceep  the  lunatic  on  a 
small  pittance,  that  the  income  may  aceu- 
i4a]|tte/  or  both  j^arti^  may  be  weU  aware 


both  of  ^Qx  intei:es^  in  the  property^  and. 
may  therefore  qesiire  to  get  pi^esent  advan- 
tages from  it ;  the  committee  of  the  person 
may  propose  a  scale  of  allowance  for  the 
lunatic's  supportp  in  whi<;h  he  is  planning 
for  his  own  a(j[vanl!iiffe  ippre  than  for  the. 
benefit  and  comfort,  w 'the  lunatic;  and  the 
Master^  under  the  present  system,  can  do 
little  to  protect  the  lunatic.  It  is  true>  he 
can  compare^  the  different  statements  and 
iprpposals'  pf  the  conflicting  parties,  where 
:there  are  si^ch ;  but  such  conflicts  are  the 
exceptions  m  lunacy.  The  commissioners, 
by  their  oral  enquiri^  o^i  the  spot,  and  by 
the  plan  proposed  by  tbe  biU  of  associating 
them  with  the  medical  visitors  of  lunatic^ 
would,  be  enabled  to  form  their  judgment 
as  tp  the  circumstance^  from  more  inde- 
pendent and  complete  information. 

The  saving  of  expense  which  may  be  ef? 
fected  under  the  bill,  is  in  the  proportion 
to  the  saving  of  time  and  trouble,  and  to 
the  diminution  of  the  official  establishments. 
The  great  importance  of  the  reduction  of 
expenditure  we  look  upon  as  being,  that 
expence  will  not  any  longer  form,  as  it  now 
does,  a  valid  excuse  for  irregularity  in  the 
proceedings.;  and  that  small  properties  will 
not  be,  as  they  now  are,  excluded  from  the 
protection  of  the  law. 

On  pretty  careful  enquiry,  we  are  led  tp 
believe,  that  the  first  proceedings  up  to  the 
order  for  maintenance,  are  very  seldom 
conducted  at  an  expence  of  less  than  300/., 
and  we  think  it  probable  that  they  would 
be  found  usually  to  cost  as  much  as  400/1 
We  have  known  instances  in  which,  when 
the  estates  were  small,  (100/.,  200/.,  or 


300/.  per  annum)  these  first  expenccs  have 
an^ount^d  to  sums  varying  frbm  46q/.  to 
lOpQ/.,  and  upwards. 

The  burden  of  expence  does  not  end  with 
the  termination  of  these  first  proceedings^ 
but  is  constantly  recurring.  If  a  com- 
mittee dies,  or  becomes  bankrupt,  or 
changes  his  place  of  abode,  so  as  no  longer 
to.  be  able  to  discharge  the  duties  of  thr 
o^ce,  a  new  appointment  cannot  be  ob- 
tidned  without  an  expenditure  of  100/., 
200 f,,  300/.,  or  more.  '  If  a  lease  has  to  be 
granted,  or  a  bam  to  be  bu*4t,'  1 00/.  or  200/. 
has  to  be  spent  in  obtaining  the  permission 
pf  the  Court  to  do  the  necessary  act,  so  that 
it  must  often  be  a  questioo  whethel*  it  be 
^oi;e  cpx^d^r^te  to  Jeave  the  property  in  a 
piinouB  or  ui^occupied  state,  or  to  incur 
the  expence  attendant  on  the  necessaly  steps 
for  proper  management.  The  passing  of 
^he  accounts  is,  where  the  accounts  are 
passed  as  they  ought^to  be,  according  to 


of  the.  essence  of  a  wiH  which  deprives  j  the  practice,  an  annual,  cbaige  of  a  largo 
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Amount.  We  believe  tte  cost  of  passing 
the  accounts  of  committees  would  be  found 
tb  vary  from  15/.  to  50/.,  or  more ;  a  chisu^e 
so  burdensome  to  small  estates,  that  solici- 
tors are  constantly  in  the  habit  df  advising 
the  committees  not  to  pass  their  accounts 
annually,  and  orders  are  occasionally  made 
for  passing  several  years'  accounts  in  one, 
owing  to  the  expence  at  present  of  passing 
the  accounts.  In  an  estate  of  150/.  ]^er 
annum,  the  passing  the  accounts,  would  at 
the  present  costs,  be  an  annual  charge  of 
not  less  than  10/.  per  cent,  dn  the  income. 
We  can  form  but  a  vague  idea  what  must 
be  the  total  annual  expenditure  in  costs 
connected  with  lunatics  and  their  estates. 
We  believe  that  there  are  about  500  Chan- 
cery lunatics,  and  that  there  are  about  50 
new  lunacies  each  year.  The  costs  of  the 
drst  proceedings  in  these  lunacies,  taken  at 
an  average  of  400/.,  gives  an  annual  expence 
of  20,000/.  These  first  proceedings  form 
but  a  small  part  of  the  business  in  lunacy, 
as  must  be  well  known  to  all  who  have  at- 
tended the  Lord  Chancellor's  Court  on  lu- 
natic petition  days,  and  we  have  little  doubt 
that  the  total  annual  expenditure  in  costs, 
would  be  found  to  amount  to  between 
50,000/.  and  100,000/.  per  annum.  How 
great  then  would  be  the  bdon  to  these  un- 
luippy  suitors,  if  a  fourth,  a  third,  or  per- 
haps a  half,  of  the  expense  could  be  saved ; 
afna,  at  the  same  tiihe,  the  required  protec- 
tion be  more  eflFectually  given.  We  believe 
that  by  such  a  complete  reform  of  the  prac- 
tice as  the  Lord  Chancellor's  bill  gives  the 
power  to  introduce,  these  objects  may  be  at- 
tained, and  that  they  may  be  attained 
without  any  diminution,  but  the  contrary, 
of  that  fair  and  ligitimate  remuneration  to 
the  profession,  wluch  it  is  all  essential  to 
keep  up,  if  the  character  and  honor  of  the 
profession  is  to  be  maintained.  And  we 
are  confident  that  the  effect  of  this  bill  will 
be  to  increase  very  largely  the  number  of 
these  helpless  wards  of  the  Court.  The 
number  at  present  under  its  care  is  obviously 
altogether  too  small,  out  of  all  proportion 
to  th^.  number  of  the  lunatics  in  the  king- 
dom. To  give  extended,  and  speedier,  and 
more  economical  protection,  is  a  work  of 
great  public  utility,  and  one  that  must  ever 
reflect  high  credit  on  its  author.  Except- 
ing the  late  new  Judges'  bill,  it  is  one  which 
will  come  more  home  to  the  need  of  the 
suitors  thenwelves,  than  any  judicial  im- 
provement which  has  been  made  for  a  con- 
siderable time  past: 


ORDER  OP  THE  COURT  Of 
CHANCERY. 

MthApHl,  1842. 

Thb  Right  Honourable  John  Sin^eton 
Lord  Lyndhurst,  Lord  High  ChaBcellor  ol* 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  RoUa,  the 
Bdgbt  Honourable  Sir  Lancelot  ShadwelJ^ 
Vice  ChaoceUor  of  England^  the  Bight 
Honourable  the  Vice  Chwcellor  Sir  James 
Lewis  knight  Bruce,  and  the  Right  Ho^ 
nourable  the  Vice  .Chancellor  Sir  James 
Wigram^  doth  hereby,  in  pursuance  of  an 
act  of  parliament  passed  in  the  fourth  year 
of  the  reign  of  her  present  Majesty,  in- 
tituled, "  An  Act  for  faciUUting  the  Ad- 
ministration  of  Justice  in  the  Court  of* 
Chancery,"  and  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  her 
present  Majesty,  intituled,  "An  Act  to 
amend  an  Act  of  the  fourth  year  of  the 
reign  of  her  present  Majesty,  intituled, 
'  Ajq  Act  for  facilitating  the  Administration 
of  Justice  in  the  Court  of  Chancery,"*' 
order  and  direct  in  manner  following,  thai 
is  to  say— 

L  Proceedings  pro  eonfeato, — That  ill 
cases  where  the  defendant  shall  not  have 
put  in  his  answer  in  due  time  after  ap^ 
pearanee,  and  the  plaintiff  shall  be  UnalAe 
with  due  diligence  to  procure  a  writ  of 
attachment  to  be  executed  against  such  de- 
fendant, by  reason  of  his  being  out  of  the 
jurisdiction  of  the  Court,  or  being  con- 
cealed, or  for  any  other  cause,  then  such 
defendant  shall,  for  the  purposes  of  this 
Order,  be  deemed  to  have  absconded  to 
avoid  the  process  of  this  Court. 

That  in  cases  where  any  defendant,  who 
may  be  so  deemed  to  have  absconded,  shall 
have  appeared  by  his  own  clerk  in  court, 
or  an  appearance  having  been  entered  for 
him  under  the  eighth  of  the  Orders  of  the 
26  th  day  of  August,  1841,  he  shall  have 
afterwards  appeared  by  his  own  clerk  in 
court,  the  plaintiff  may  serve  upon  such 
clerk  in  court  a  notice,  that  on  a  day  in 
such  notice  named  (being  not  less  than 
fourteen  days  after  the  service  of  such 
notice),  the  Court  will  be  moved,  that  the 
bill  may  be  taken  pro  con/eiso  against  such 
defendant ;  and  the  plaintiff  is,  upon  the 
hearing  of  such  motion,  to  satisfy  the 
Court  that  such  defendant  ought,  under 
the  provisions  of  this  Order,  to  be  deemed 
to  have  absconded,  and  the  Court  beine  so 
satisfied,  and  the  answer  not  being  filed, 
may,  if  it  shall  so  think  fit,  order  the  bill 
to  be  taken  pro  confesso  against  such  de- 


Digitized  by 


Google 


Order  of  the  Cwrtf^  Chancery.     '    "^ 


sei 


fendanty  either  (mmediately,  or  atfiucb  time 
or  upon  such  further  notice  aa  under  the 
Gircamstiince&  of  the  ca^e  the  Court  may 
think  proper. 

That  in  oaaea  where  any  defendant,-  vho 
may  be  so  deemed  to  have  absconded,  shall 
have'  had  an  appearance  entered  for  him 
under  the  eighth  of  the  Orders  of  the  2ath 
day  of  August,  184 1,  and  be  shall  not 
afterwards  have  appeared*  by  bis  own  derk 
in  court,  the  plaintiff  may  cause  to  be  in- 
aerted  in  the  London  Gktfette  a  notice,  that 
on  a  day  in  such  notice  nattled  (being  not 
less  than  four  weeks  after  the  first  inser- 
tion of  such  notice  'm  the  London  Gasette), 
ihe* Court  will  be  moved,  that  the  bijl  may 
be  taken  pro  eottfwso  against-  such  defen- 
dant 9  and  the  pkii^tiff  is,  iippn  the  hearing 
of  such  motion,  to  satisfy  the  Court  that 
such  defendant  ought,  under  the  provi- 
sions of  this  Order,  to  be  deemed  to  have 
absconded,  and  that  such  notice  of  motion 
.  has  been  inserted  in  the  London  Gazette  at 
least  on^e  in  every  week  from  the  time  of 
the  first  insertion  thereof,  up  to  the  time 
for  which  the  said  notice  shall  have  been 
given,  and  the  Court  being  so  satisfied,  and 
the  answer  not  having  been  filed,  may,  if 
it  shall  so  think  fit,  order  the  bill  to  be 
taken,  piro  con/esso,  against  such  defendant, 
either  immediately,  or  at  such  time,  or  upon 
such  further  notice  as  under  the  circum- 
stances pf  the  Qase  the  Court  may  think 
pron&r, 

it.  Infant  not  appearing. -^TliBt  upon  de- 
fault  by  an  infant  defendant  in  not  appear- 
ing to,  or  not  answering  the  bill,  the  Court 
may,  upon  motion^  order  that  the  Senior 
Six  Clerk  not  towards  the  cause  may  be 
assigned  guardian  of  such  infant  defendant, 
by  whom  he  may  appear  to  and  answer,  or 
may  answer  the  bill  and  defend  the  suit, 
upon  the  Court  being  satisfied  that  such 
defendant  is  an  infant,-  and  if  the  infant 
has  not  appeared,  that  the  subpoena  to  ap- 
pear to  and  answer  the  bill  was  duly  served, 
and  (whether  the  infant  has  appeared  or 
not),  that  a  notice  of  such  motion  was 
(after  the  expiration  of  the  time  for  ajppear- 
ing  to  or  answering  the  bill,  and  at  least 
six  dear  days  before  the  bearing  of  such 
motion),  served  upon  or  left  at  the  dwelling- 
house  of  the  person,  with  whom  or  under 
whose  care  such  iofant  defendant  was  at 
the  time  of  serving  the  subpoena,  and  was 
also  served  upon  or  left  at  the  dwelling- 
house  of  the  father  or  guardian  (if  any)  of 
such  infant,  where  the  person  with  whom 
odr  under  whose  care  the  infant  was  at  the 
time  of  such  service  shall  not  be  the  father 
or  guardian  of  the  infant,  unless  the  Court 


at  the  time  of  hearitfg  such  motion  shdl 
think  fit  to  dispense  with  such  last  kaen- 
tioned  service. 

III.  Notice  at  dwelling  where  no  appear- 
ance.-Thnt  the  plaintiff  shall,  without 
special  le^ve  of  the  Court,-  be  at  liberty  to 
serve  any  notice  of  motion,  or  other  notice, 
or  atiy  petition,  personally  or  at. the  dwell- 
ing-house or  office  of  any  defendant,  who 
having  been  duly  served  with  subpoena  to 
appear  to  and  anilwer  the  bill  shidl  not 
have  caused  an  appearance  to  be  entered 
by  his  own  clerk  in  court  at  the  time  for 
that  purpose  limited  by  the  General  Orders 
of  the  Court, 

IV.  Solicitors*  reiidenee  book  iu^^ended.-^ 
That  the  first,  second,  third,  fourth,  and 
fifth  of  the  Orders  of  the  26th  day  of 
August,  1841,  shall  not  take  effect  until 
further  order. 

V.  That  the  twenty-rsecond  of  Uie  Oniers 
of  the  26th  day  of  August,  1841,  shall  be 
suspended  until  further  order. 

YI.  Amending  Orders  of  August. -^Tbit 
the  Orders  of  the  26th  day  of  August,  1841, 
shall  be  amended  M  to  uumbiM  10, 11,  12, 
and  47,  in  manner  foUpwing;  (that  ia  to 

»»y>) 

10.  No  writ  of  execution  of  an  order. — 
Tliat  no  writ  of  execution  shaJl  hereafter  be 
issued  for  the  purpose  of  reouiring  or  com- 
pelling obedienoe  to  any  oroer  or.decree  of 
the  High  Court  of  Qiancery,  but  that  lihe 
party  required  by  any  such  order  or  decree 
to  do  any  act,  shaU  upon  being  duly  served 
with  such  order  or  decree,  be  held  bound 
to  do  such  apt  ip  obedience  to  the  order  or 
decree. 

1 1  •  Attachment  for  disobeying  order :  se- 
questration.— That  if  any  party,  who  is  by 
an  order  or  decree  ordered  to  pay  money 
or  to  do  any  other  act  in:  a  limited  time, 
shall,  after  due .  service  of  such  order  or 
decree,  refuse  ox  neglect  to  obey  the  same 
according  to  the  exigency  thereof,  the  party 
prosecuting  such  order, or  decree  shall,  at 
the  expiration  of  the  time  limited  for  the 
performance  thereof,  be  entitled  to  a  writ 
or  writs  of  attachmept  agiunst  the  dis- 
obedient party,  and  in  case  such  party  shall 
be  taken  or  detained  in  custody  under  any 
such  writ  of  attachment  without  obeying 
the  same  order  or  decree,  then  the  party 
prosecuting  the  same  order  or  decree  shaU, 
upon  the  Sherifi^s  return  that  the  party 
has  been  so  taken  or  detained,  be  eptitle^ 
to  a  commission  of  sequestration  i^ainst 
the  estate  and  effects  of  the  disobedient 
party,  and  iu  case  the  Sheriff  shall  make 
the  return  non  est  inventus  to  such  writ  or 
writs  of  attachmeut,  the  party  prosecuting 
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the  tame  order  or  deer^  abiJl  be  entitled, 
jBt  hiB  optkm,  eiti^er  to  a  eoniiiiiBsioB  of 
seqaestration  in  the  first  instiince/or  other- 
wise to  an  order  for  the  BerjeeBt^at^Ams, 
and  to  iueh  other  oroceiw  as  he  hiith 
hitherto  been  entitlea  to  ^pon  a  reitim 
aM  est  imvetUUM  made  by  the  CottutiAddncrs 
nraied  in 'a  eommimion  o{  -i«ebel]iOa  =teaed 
iar  the  non-perfbrmance  of  an  order  or 
decro8« 

12.  Noitee  of  aitaehmeiU  and  t^f(ke$tra^ 
floa.*— That  every  order  or  decree  reqtiMhg 
any  parl^  to  do  an  act  thereby  ordered  shafi 
■late  tlie  time  or  the  time  after  s^rnbe  of 
the  order  or  decree,  within  whieh  the  act 
-is  to  be  done,  and  that  upon  Uie  eojiy  of 
the  brderor  decree  which  ehatl  be  served 
tinpn  the  P^uty  Required  to  Ob^  the  -same 
there  shall  be  endorsed  a  mismorahdtimin 
the  words  or  to  the  effect  foUdwing,  Viz. :— ^ 
"If  3^n  the  within  named  A.B.  neg* 
leet  to  c6b€^  thia  order  (Or  decree)  by  the 
time  therein  limited,  yon  #111  be  liable  to 
be  arrlMted  nhd^r  a  writ  of  attachment 

.  IMded  ont^the  fii^h  Court  of  Chancery, 
or  by  .the  Seijeant^at-Arms  attending  the 

'  same  Court,  and  also  be  liable  to  have 
your  estate  sequestered  for  the  purpbse  of 
^eonipdling  you  to  obey  the  same  order  (or 

"decartw).** 

-     47.  CSrMfllor.— That  a  creditor  who  has 
in  and  estabfished  his  debt  before 


tile  Maitfbeif^  under  a  decree  or  order  in  a 
•aoit,  shall  be  entitled  to  the  costs  of  so 
'eatablkliing  his  debt,  and  the  sum  to  be 

jdioired'for  such  costs  shall  be  fixed  by  the 
-^Mairter,  without  taxation,  at  the  time  the 

Master  allows  the  debt  of  such  creditor, 
•  unless  the  Maiater  shall  think  that  such 
dugbt  to  be  taxed  in  the  regtilitf 
»  in  which  caaedie  same  shall  be  so 
/taxed  by  the  Master,  and  the  amount  <tf 
.  auch  eosia,  of  the  sum  allowed  in  respect 
:  thereof;  shall  be  added  to  the  debt  ao  esta> 

Uiahed* 

(Signed)  liYNOHtRsr,  C, 

IlANOJMU,  M.  tt. 

Lancelot  Shadwelii,  Y.  G. 
ij.  L.  Knight  Bruce,  V.  G. 
James  Wigrah,  Y.  G. 


it  wm  be  observed  that  ^e  first  6f 

,  these  Orders  ftunlitates  tfae'kneaxis  of  oV* 

tainiiig  an  order  to  take'  the  bill  )^  tan- 

feuo,  whtire  the  defendant  aVoida  the  pro^ 

oeaa  of  the  Court. 

The  second  )pro*ndes  that  Ai/<iaifi9'nbt  a^«; 

•peering  or  answering  a  Mil,  sftall  have  a 

'.guardian  msigned  upon  ^pwof  of  th^  f^t 

flf  loAncy,  land'of 'sMtc^^fnotke  as  wdl 


on  the  pimon  iii  eiae  of  tibe  &fluit»  m  oa 
the  patent  or^guardian. 

The  third  enabke  the  niaiifiMr  to  ilfiBiet 
service  of  notices  at  the  aweDih^4ldiMe  or 
dAoe  of  a  defendMht  ^ho  haa  not  aftMaued 
'after  due  eefvite  orBubpcelfa. 

The  fourth  Qnitir  'Amter  MM^db  Oe 
'first  five  Orders  *  of  August  rdaobfe  to  "the 
solicitors'  resid^ce  bookj  'and  &  ncstt 
suqienda  the  tWentymteblia  Ofeiicl-dr  At- 
'gust. 

The  siith  (Xrder  ainends  the  OrttA  ht 
August,  by  dispensutt^th  writs  of  Aee^- 
tioti';  authoriioifg  wiite  of  attaduhentlor 
"disobedience  to  Ordeli»,  ahd  'i^er  fbuiteen 
days,  writb  of  eechil^tfiation;  p^xmdiiig; 
also  that  a  wamihff  be  given,  on  me  ac^rfke 
ot  an  oM^,  <«f  "the  oons^qu^iit  %rite  tif 
ttilai^hmeht  imd  se^^ittrtftioh  'm  eaie  tkf 
disobedl^oe. 

ilie  aixth  Ord«r  also  froiiSnQM  tHe 
costs  of  a  etieditor  on  p^fing  te  d^t 
ahiU  be  fixed  by  the  Master,  ^(<hout'€n- 
ation,  unless  he  ihall  thihk  thfe  coata 
ought  to  be  taxed  in  the  r^uhir  numncar. 


iEQUTTir  SITTINOS  AT  WKSMnNSTER 
ANDXINCOLWS  iNN. 

Our  readeris  are  aware  that  at  'the  eotn* 
inencement  of  the  present  Term  iUe^jord 
Chancellor,  the  Master  of  the  SoOs,  and 
the  Yice  Chancellor  of  England,  took  their 
seats  as  usual  at  Westminster,  but  die 
Commiitiee  Rooms  in  which  Vice  Gh^- 
ceOors  Knight  Bruce  and  Ingram  vat  last 
Term  were  wanted  by  the  Hoiise  of  Com- 
ttid'ns;  the  latter  Judges,  thcMorej,  were 
obliged  to  return  to  their  temporary-Court 
Rooms  in  the  Old  Square.  This  ^fed 
two  days,  and  produced  "'the  most  ad- 
mired disoi^er.^'  NotwitKatandihg  the 
Lord  Cl^eellor  irohics^y  iuBfahbea  to  the 
Leaders  of  the  Bai^  the  power  ^f  ubiqidty^ 
it  wflts  found  imjpdssime  to  ttagntte  frith 
^^rataeient  rapidity  from  Lincbln'a  Inn  tb 
FOace  Yard.  The  busiiiieto  of  ^te  Courts 
must  soon  liavte  stood 'ii^,  fbr^ei^lf  tlfe 
num^fous  corps  of  silk^fioinn^^'liaf^ 
been  diiU^buted,  it  w6\iM  have  ¥lien  im- 
possible for  the  principal  membefi  of  'thiii 
•Junior  B^  to  discharge  their  duty. 

A  ml^moHal, iFas  accordiiigly  pi^ihitA 
to  the  Lotd  Cthanceller,  signejd  vieiy  nu- 
merouslV,  as  %ell  'by  the  Beuidr  is  thto 
JumOT  Bar,  siiggesttrig  that  sS  the'ttWrto 
should  sit  ih  Lincoln'^  Inn,  'aa  in  tilehillia 
of  Lbrd  Efdon,  until  accdhnUodAti^i^iIla 
be  provided  at  Westminster,  ^^fii  ihe- 
monalwas  presented  to  Ilis  bdnAfilip  on 
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a«tcfdqr>  ^hMI  Hoiidsy  mostilw  Mi 
4ttt  the  BqtiBty  Judgfes  in  tlie  Osorto  in 
^wfndL  they  ,$re  mceqMtomeA  to  sit  daring 
ihlve-fourtlis  of  tbe  year.  ^j^tUng;  can 
proT^  more  Atrildi^lj  :tb«ii  .this  stale  of 
tIuM9,  tlie  neceflsMy  of  ^^^etiui;  a  ;New 
BtiiUiag  -te  >%\^  |»ermfMM»ait  eUlu^  of  ail 
theCotate'in'Ihe  vcigUoariiood  of  Hin- 

Mlll*»»Ili&. 


ifOjncKs  OF  JCffMT  sqok;?. 

ji  AMpfJMrf  TVeMir  on  ^Ae  UMp  ^MHtO^ 

f^  Lj^.     'By  Andrew  .Biaaet^  of  Idn 

coin's  inn.  Barrister  at  Law.    liondon: 

Stevens  and  Norton. 
T«Bsoope  of  ibis  work  may  .be  gatheied 
from  4he  folkywingcDalysia  of  its  contents  r 
i^.  The  defimtion  df  an  ealatefor'life^and 
•f  «^ftecliold :  1.  Batatfss  for  Ilfb  abao^tite : 
2. 'For  life  determinable.  .11^.  Eatatea.tail 
after  poi^bility  of  issue  extinct.  3d.  Cur- 
ie^ :  1.  Nature  of  the  estate;  2.  Of  what 
a^man  maybe  tenant.  4tb»t)owtF:  1.  Ita 
xM^iMpe;  2.  Qoaatityaiid  quality  of  estate; 
3. •MddisB.of -eo»«9yaBce  to  f nveut  dower; 
4.  iFMaeeCioiMkgahist  dower,  dtti.  9he  oi«a^ 
tion  <lf  eatetes  for  life»  Hot  by  operation  of 
lAw.  6th.  Bstatesj^vratflrevfe.  fth.  Porfei 
ture  and  aliemitioaof  estates  for  life,  ^tlu 
Meiger  as  it  affects  ^states  for  life.  9th. 
tUercise  of  /powers  by  tenant  for  life. 
iOth.  Ranawal  of  kssaWds.  llth.  Ap- 
pertiomnent  of  rent  and  incuabraneea. 
12lh.  'SstovetSy  emUements^  and  filatures. 
13.  Vf9t^  hy  tenant  for  life;  1.  L^; 
2.  Equitable  waste. 

IVom  Mr.  Bisset's  intipduction  .and  ge- 
neral division  of  the  sn2^ect,we  extract  Uie 
fb4owiug:~ 

^  The  Ceiidal  ettalas»  ^ben^fkuiy  ik^h  or  f etf^i 
ibnoaghoilt Eopope, appear  to ba?e  beenheld 
or&aiBally  daring  the  j^Mura  af  the-superioi* 
or  lord,  than  for  a  fixed  or  determiaate  period 
#f  4me  or  more  yean,  afterwards  for  life,  and 
iaallf  to^  bave  become  hareditary. 

The  cooiae  af 'Sfanti,  however,,  and  the 
faabitfl  and  wants  of  modecD  society- in  finj^hind, 
have  tended  to  leader  llfs«itatee  more  coaimon 
•han«eslates>of  any  other  kind.    A  huxe  pro^ 

Crtion  of  the  estittes  hi4hu  kini^doni,  partica- 
lyi|he<lai]^cr'Cttatef, «!«  under  itriet  settle* 
aiebty.and  eonseqaently  io  the  posseMlon  of 
tcnanu  fbr  life.  It  aecoiaei,  therefore,  a 
Bsaticr  of  some  importaaee  to'  know  what  are 
thafrightS'  and  oMigatloos  of  tenants  for  life ; 
whidh  ia^airy  is  the  subjaet  of  tlie  following 


;  tlie^llint  xM¥ia^  Its  aalsteiiaelfrQmthe 
opaBarian  dfiaw/the  awcond  akpaemly  qcoatid 
by  d^.or  mm  4>ther  ^pd  fidwinee.  fTho 
whaia  mi|y<)w  axhibiled  im  ^#ia^f)P  ia  >  ta-i 
bttiariprai.th|ia:vT 

L;ParJife;dfl 


«*  BitatCB  lor  Uf^' may  be  divided,  Urst,  iato 
two  elasses;  1.' For  the  life  of  tlie  tenant.  2f 
For  smother's  Ufe-^irrav/i^Wtf.  The  first  of 
tfMsa^ilassas  is  again  subdivisible  into  two^sub*^ 


("LJUy.opesatiaajQif^law 

rU  Estate  of  tenant  i,n  tfijil  f^ter 
J     possMGnty  of  Issue  exdnc't. 
1 S.  Curtesy. 

i.^.  Aswair. 

In.  Not  by  operation  of  law. 

mL  Foraaother'S(Ufe-r|>pifr#ii<ivi^. 

Hwra  Is  also  aa  imisnant  sobdirision  of 
estates  for  life  not  by  operation  of  law,  via.  Imo 
esutcs  farWe  abtohrte,  and -estates  for  life 
detemdnable ;  tbanatoire  and  effect  6t  Wliish 
«4U  form  the  piinoipal  Siibfaiit  of  the  first 
chapter  of*  this  wark/^ 

Xhere  are  some  adTantapaintlw  method 
adcipted  by  Mr.  Bisset»  ^f  ooUeatingrtoga- 
ther  thaiaatboritiaa»  and  .tveatkig  on  one 
branch  «f  the  laW«  aa  in  >the  piaaent  in^ 
atanne,.  on  astatea  finr  life*  The  pnnsti.tionef 
who  \fi  engagi^d'in  caaea  of  that  kind^ca* 
mole  conTenientljy  or  readily  refer  tp  the 
particular  subject' he  is  cQnsiaeri)^'.tha|i  ia 
a  work  which  treats  of  the  law  mtgen^ral. 
Qa  the  other  hand»  .h^waver,  nvshere  :mtipaa 
qnesttona  airiae>  it  ia  better  to  '.lmve«Joaa 
book  of  reC«renoe>or  authority  than  aavtral. 
NeTertttekaa-it  ia  naefid  ta  the  profesalon 
that  both  methods  are  ^mniued  by  ledd 
authors,  and  that  on  questions  of  di&ciuty 
the  practitioner  mav  resort  to  either,  c^pa. 
of  authora  to  complete  bis- stock  oc  knpiw- 
ledge.  We  think  tlmt  Mr^  :Biaaet'a»woik, 
di^playa  both  learning  and.  jud^^oaait. 


A  Seketum  »f  Leading  Casaf  m 

branokee  of  ^ike  liow,  mM  Noise,  Bf 
John  William  Smith,  Baq.,:  of  the  Dmar 
Temple^  Barrister  at  Law.  <Maxwdl  ft 
Son.  2d  Edition. 
We  are  glad  to  find  that  t^esecond  edition 
of  ibis  YaluaUe  wock  has  been  oompletedi. 
The  utility  of  the  fdan,  and  ito-admiiaUa 
execution,  aeoured  even  ta the  fintjedition 
the  i^probation  of  the  profession.  The 
notes  of  the  learned  editor  have  been  re- 
yised  and  greatly  enlarged  in  this  edition. 
The  present  Yplume  contains  the  leading 
cases  on  the  following  in^portant.aubie^^; 
Contracts,,  partly  nnperfonsMed ;  .disaf- 
firming^ Gontracta-;  wife's  contmcts  ;/notice 
of  dishonour  of  bflls ;  justification  «fKbida; 
special  damage  by  aknaer;  atatuteof-frau<)i 
inirderence  to  deeeitj  atfd  to  leases ; -dbu<^ 
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Amp  Bill$  h,  Parhammi:^ 


TeyijDg 'fteeholdfl  ta/iitiiro;  principid  and 
agent;,  law  of  highways  ;  law  of  &Etarefl.; 
debt  of  a  third  person  ;  life  insurance ;  set 
off;  incomjpetency  of  witness ;  eyidence  of 
entries  against  interest  of  party ;  admis- 
sions by  trustee ;  payments  discovered  not 
due;  contribution  of  tort-feasor;  adverse 
possession ;  estoppel ;  legality  of  marriage ; 
foreign  judgments. 

'  Having  on  former  occasions  fully  noticed 
the  merit  of  the  work,  we  need  now  only 
recommend  it  as  an  essential  addition  to 
every  law  library. 


NEW  BILLS  IN  PARLIAMENT. 


nARRISTSRa  IN    IRELAND, 

A. bill  "to  amend  the  laws  regulatinf^  the 
admission  of  barristers  in  Irelaod/'  has  been 
brought  in  by  Sir  T.  BMe,  Sir  T.  fFiide,  and 
Lo^d  A/.  Hiii. 

It  recites  that  by  an  act  passed  in  the 
33d  year  of  the  rei^  of  his  Majesty  Kinj^ 
Henry  the  eighth,  intituled,  *'  An  act  touching 
rolspleadinfl^aiid  jeoyfailes,''  itiSyamongst  other 
things,  enacted,  tbat  no  person  except  a 
plaintiff  or  defendant  shall  in  any  matter  act, 
or  officiate  as  barrititer  in  any  of  Her  Majesty's 
four  principal  Courts  in  Ireland,  but  those 
who  shall  at  one  or  several  times  have  resided 
in  one  of  the  Tnns  of  Court  within  the  realm  of 
England  for  the  space  of  years,  com- 

plete :  And  whereas  by  an  act  passed  in  the 
twenty-fii:8t  and  twenty^second  years  of  the 
reign  of  his  late  Majesty  King'  George  the 
third,  intituled,  "  An  act  to  regulate  the  admis- 
sion of  barristers,"  it  is  amongst  other  things, 
enacted,  that  from  and  after  the  first  day  of 
Hilary  Term,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty- two,  no 
person  shall  be  admitted  to  the  degree  of 
barrister-at-law  in  Ireland  who  shall  not  have 
been  received  and  admiited  into  the  Society  of 
King's  Inns,  Dublin,  as  a  student,  five  years 
previous  to  the  time  of  applying  to  be  ad- 
initted  to  the  said  degree,  in  addition  to  the 
requisitions  of  the  aliove  recited  statute.  And 
whereas  by  an  .act  passed  in  the  fifty*fifth  year 
of  the  reign  of  his  late  Majesty  King  George 
the  Third,  intituled,  *'  An  act  for  repealing  the 
stamp  duties  on  deeds,  law  proceedings  and 
other  written  tmd  printed  instruments,  and 
the  duties  on  fire  insaraaces  and  on  legacies 
and  successions  to  personal  estates  upon  in- 
testacies now  payable  in  Great  Britain,  and 
for  granting  other  duties  in  lieu  thereof,"  and 
by  the  schedule  thereto,  a  certain  duty  is  made 
payable  on  the  admission  of  any  Uw  student 
to  any  of  the  Inns  of  Court  in  Great  Britain, 
entitled  to  confer  the  degree  of  barrister-at- 
law;  And  whereas  by  an  act  passed  in  the 
fifty*sixtb  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intituled,  ''an  act  to 
repeal  the  several  stamp  duties  in  Ireland,  and 
also  several  acts  for  the  collection  and  nia- 


aagifment  of  the  said  diili^»  aad  to  grant  new. 
stamp  duties  in  lieu  thereof,  and  to  npak^ 
more  effectual  regulations  for  the  collecting 
and  managing  the  said  duties,"  and  by  the 
schedule  thereto;  a  still  higher  duty  is  made 
payable  on  the  admission  of  any  law  student 
into  the  society  of  Kmg's  Inns,  Dnblin,  by  the 
effect  of  which  act^,  applicants  for  a  call  to 
the  Irish  bar  are  nnreasonabl?  cosBpelUid  to 
pay  more  than  double  the  admissioo  daty  of 
those  going  to  the  English  bar:  And  whereas 
by  an  act  passed  in  the  thirty-eighth  year  of 
the  reign  of  his  late  Majesty  King  George  the 
Third,- intituled,  "An  Act  to  enable  the  Dean 
and  Chapter  of  Christ  Church,  Dublin,  and 
odier  persons  therein  namedr  to  grant  eertaia 
grounds  in  the  city  of  Dublin  to  the  Society 
of  King's  Inns,  Dublin,"  the  said  Dean  and 
Chapter,  and  the  other' persons  named  in  the 
said  act,  did  grant  the  certain  grounds  to  the 
said  society  of  King's  Inns,  for  the  pnrpose 
of  enabling  the  lienchers  thereof  to  build  a 
library,  dining  hall  and  chambers  for  their 
members,  according  to  the  insJLitatioo  of  the 
royal  founders  (as  the  act  recites)  ;  and  the 
said  Society  of  King's  Inns  is  now,  and  for 
a  considerable  time  has  been,  in  a  prosperous 
condition,  provided  with  a  suitable  dining  hall 
and  chstmbers,  as  also  with  an  extensive  library, 
accommodations  indispensable  to  a  law  student, 
and  a  want  of  which,  at  the  time,  doubtless 
suggested  the  passing  of  the  a)»ove  first  re- 
cited act,  compelling  applicants  for  a  call  to 
the  Irish  bar  to  reside  years  complete,  in 
one  of  the  Inns  of  Court  within  the  realm  of 
England,  but  which  act  is  now  not  only 
unnecessary  by  the  accommodations  aforesaid, 
hut  a  hardship  in  connexion  with  the  ahove 
second  recited  act,  which  obliges  persons  ts 
be  five  years  received  aad  admitted  as  students 
into  the  Society  of  King's  Innf,hefore.  they 
can  successfully  apply  to  be  admitted  to  the 
degree  of  barrister-atllaw  in  Ireland:  And 
whereas  it  is  but  reasonable  that  the  duty  oa 
Irish  law  stndenU  be  equalised,  and  that  they 
be  preserved  from  all  unnecessary  and  harass- 
ing hardships  and  difficulties,  while,  at  the 
same  time,  it  \u  by  all  means  expedient  and 
necessary  that  no  person  be  admitted  to  the 
degree  of  barrister at-latv  until  duW-  qualified, 
and  that  a  proper  time  be  allowed  so.  to  do, 
but  that  it  be  left  discietionary  with  each 
student  whether  he  shall  so  qualify  at  one  of 
the  Jnns  of  Court  in  Great  Britain,  or  at  the 
King's  Inns,  Dublin  s 

1.  PeriOM  who  haw  it^t  term  in  -Eng* 
land  may  be  ttdmiiied  io  /risk  Bmr. — ^Be  il 
therefore  enacted,  that  from  aad  after  the 
patting  vf  thii  aci  every  person  of  requisite 
age,  ou  producing  a  certificate  from  the 
proper  othcer  of  having  resided  and  kept 
terms  within  the  realm  of  England  as  is 
bow  or  hereafter  from  time  lo  time  may 
be  oeceifsary  in  order  to  be  admitted  to 
the  degree  of  barrister-at-law  in  England^ 
shall  he  deem<>d  qualified  for  the  same  degree 
in  Ireland,  and  entitled  to  be  ciJled  to  the 
Irish  bar;  .and  that  every  person  of  full  eight 
years*  standing  as  au  admitted  member  or. 
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student  of  the  society  of  Kiag's  Inni,  DoifiiD, 
who  has  or  shall  have  at  anv  time  during  the 
aud  period  of  ei^ht  years  kept  eigrht  terms, 
as  understood  in  that  society,  when  snch  terms 
were  bein^  kept,  sod  every  graduate  of  Trinity 
College,  Dublin,  of  five  veard'  standing,  as  an 
admitted  member  or  student  of  the  said  society 
of  King's  Inns,  Dublin,  after  such  degree  shall 
iMTe  been  obtained,  and  who  has  oir  shall  have 
at  any  time  during  the  said  period  of  five 
years  kept  five  terms,  shaU  also  be  entitled  to 
be  cidled  to  the  Irish  bar,  with  the  degree  of 
barrister*at-law. 

2^  PenoM  having  kept  certain  termt  wtay  be 
admitted  as  speciaf  pleaders  upon  payment  of 
certain  duties  0/  stamps, — And  whereas  many 
students  of  great  practical  experience,  and 
who  have  spent  much  time  and  progressed 
codsiderably  in  preparing  for  a  call  to  the 
Irish  bar,  may  see  fit  to  be  called  to  the 
English  bar,  and  as  a  consequence,  from  high 
qusdifications,  might  desire  to  practise  as  spe- 
cial pleaders;  equity  draftsmen  and  convey. 
ancers,  under  an  act  passed  in  the  forty- 
fourth  ,year  of  the  reign  of  his  lajte  Majesty 
King  George  the  Third,  intituled,  *<An  act  to 
repeal  the  several  duties  under  the  commis- 
sions for  managing  the  duties  upon  stamped 
yellum,  parchment,  aiMl  paper  in  Great  Britain, 
and  to  grant  new  and  additional  duties  In  liei^ 
thereof/'  the  fourteenth  section  of  which  act 
authorises  members  of  one  of  the  four  Inns  of 
Court,  on  taking  out  the  certificates  as  men- 
tioned  in  the  schedule  to  the  suid  act  annexed, 
to  practise  as  special  -pleaders,  equity  drafts- 
men and  conveyancers,  which  said  section  u 
rendered  parttallv  inoperative  by  certain  rules 
of  all  tpe  inns  or  Court  competent  to  call  to 
the  bar  I  by  which  rules  applicants  for  ad- 
mission to  the  respeetive  Inns  are  required  to 
pledge  themselves  not  to  take  advantage  of 
the  said  act  till  thev  should  have  served  as 
manv  terms  as  would  entitle  them  to  be  called 
to  the  English  bar;  rules  wjiich  have  been 
censured  tiy  the  Cuminou  Law  Commissioners 
in  their  sixth  report,  delivered  the  thirteenth 
MarchyOnethousand  eight  hundred  anrl  thirty- 
four,  ss  being,  "to  them  objectionable,  and 
vesting  in  benchers  a  discretion  very  liable  to 
abuse;"  be  it  therefore  enacted,  that  every 
person  producing  a  certificate  from  the  pro- 
per officer  of  having  been  eight  years  an  admitted 
member  or  student  of  the  society  of  King's 
Inns,  Dublin,  and  of  having  kept  eight  terms, 
al  any  time,  during  the  said  period  of  eight 
years,  shall  be  entitled  to  a  certificate  autho- 
rizing such  person  to  practise  as  special  plea- 
der, equity  draftsman  and  eenve^ancer  in 
any  part  of  Great  Britain,  on  paving  to  the 
commissioners  fo/  managing  the  duties  upon 
stamped  vellum,  parchment  and  paper,  at  the 
head  office  in  London,  a  duty  of  three  pounds 
sterling  each  year  for  the  first  five  years,  and 
ten  pounds  sterling  each  succeeding  year. 

3.  Repent  of  provision  contrary  to  present 
act. — And  lie  it  enacted,  that  ail  laws,  statutes 
and  usages  now  in  force,  relating  to  theadmiif- 
sion  of  barristers-4t-law  in  Ireland,inconsistent 
with  or  contrary  to  the  provisions  of  this  act, 


shall  be  and  the  same  are  hereby  repealed  and 
annulled;  provided  always,  that  nothing  in 
this  act  contained  shall  be  so  construed  as  in 
any  minner  to  prejudice  the  rights  of  those 
who  have,  previous  to  the  passing  of  this  act, 
patd  duty,  and  been  admitted  both  al-  the 
King's  inns,  Dublin,  and  at  one  of  the  Inns 
of  Court  in  Great  Britain ;  and  that  such  per- 
sons shall  be  entitled  to  l>e  admitted  to  the 
degree  of  barri«ter-at*law  in  Ireland,  in  cout 
formity  to  the  laws,  usages  and  statutes  ii| 
force  for  that  pnr|)08e,  at  the  time  they  were 
so  admitted  and  paid  duty. 

[It  will  be  observed  by  the  2d  section,  that 
it  is  proposed  to  enable  an  Irish  student  tq 
prsctice  under  the  Bar  as  a  conveyancer  or 
pleader  in  any  part  of  Great  Britain,  This  is 
far  *'too  bad.'*  The  Benchers,  at  present, 
have  the  power  of  withholding  the  annual  cer- 
tificate, which  enables  a  conveyancer  to  prac- 
tise in  England.  If  this  bill  were  to  pass,  that 
power  would  be  at  an  end,  and  we  might  have 
the  objectionsl  ranks  of  the  certificated  convey- 
ancers crowded  by  persons  who  had  undergone 
no  examination  in  the  Law  of  Real  Property^ 
and  were  personally  unknown  to  the  legal  ati* 
thorities  in  England,] 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


PROMISSORT  NOTB. 

To  an  action  by  the  payee  against  the 
makers  of  a  promissory  note,  the  defendants 
pleaded  that  there  was  no  consideration  for  the 
note,  and  that  it  was  made  subject  to  the  con- 
dition that  the  defendant  should  not  be  called 
upon  to  pay  the  same,  if  they  were  not  able, 
but  that  it  should  be  renewed.  There  was  ai| 
affidavit^  that  the  plea  was  false.  The  Court 
set  aside  the  plea  on  the  ground  of  its  being 
false  and  tricky,  and  calculated  to  embarass 
the  plaintiff.  The  Court  will  not  interfere 
where  the  plea  is  merely  false.  MHes  v.  fFalls, 
1  Dowl.  P.  C.  G4S ;  Cottper  v.  JoneSy  4  Dow). 
P.  C.  592 ;  but  in  this  case  Lord  Jhinger, 
C.  By,  laid,  "In  these  cases  the  pleas  wer» 
good  upon  the  face  of  them.  Here  the  plea  ta 
both  tricky  and  false,  and  framed  witli  a  view 
to  embarass  the  plaintiff.  The  plaintiff  must 
demur,  or  if  he  reply,  his  replication  is  open 
to  a  demurrer.  I  think  this  is  a  proper  case 
for  the  Court  to  set  aside  the  plea.  "  Mi{ford 
v.  Findeny  8  Mee.  &  Wei.  605. 
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MARQUB88BS. 


4u  BrownijOw  Cecil,  MirqaefiluidfiMl 
•df  fistsTiR,  and  Baron  0f  Burleigh, 

This iM»bleiii«iclaims*tbe  aame  ncMor aa 
tbe  Marqueas  of  SaHsbury,  and  h  dieseended 
from  Thomas,  the  eldest  sou  ofLord'Bnrleigb 
by  his  first  wife,  Mary,  Ibedaufbttt^f  Fatar 
Cheek,  Esq. 

To  the  title  of  Baron  of  Barleygb,  to  which 
be  succeeded  on  his  father's  death,  James  I., 
on  May  4th,  1605  (th&ctroe  day  he  created  his 
younger  brother  Earl^of  Sdis bury)  added, that 
of  Earl  of  Exeter.  King  George  III.  created 
the  lOtb  Earl  Marquess  of  Exeter,  on  Feb- 
ruary  4th,  1801. 

6.  Gborab  Charles  Pratt,  Marquess 
and 'Earl  Camden,  Earl  of  brecknoclk. 
Viscount  Baybaro,  and  Baron  Camden. 

The  noble  owner  of  ihese  titles  derives  his 
descent  from  two  great  lawyers.  Seldom  have 
two  members  of  one  fan^ily  attained  to  such 
highlqpd  distinction ;  the  father  having  held  the 
office  of  Lord  Chief  Justice  of  England  under 
Geofge  I.,  aad  (he  84n  tbntof  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas,  from 
which  he  was  created  Lord  Chancellor,  in  the 
reign  of  George  IIL 

The  family  was  originally  aettled  at  CareswcU 
priory.  Rear  CuUumpton,  in  Devondiire,  and 
Ricbard^Uije  Grandfatlber  of  the  Ghlaf  Juatice, 
is  stated  to  have  been  rainadiii  the  civil  wan, 
tad  to  ba^  sold  tbe  ^ttdte. 

Sir  John  Pratt  was  «  student  «t  Oxford, -and 
became  Fellow  of  Wadham  College.  Having 
been  called  to  the  liar  about  the  end  of  Charles 
U/s  reign  he  was  created  Serjeaiit,  October  1, 
1700;  and  was  elected  M.P.  for  Mi<lhur8t,  in 
Sussex,  in  tbe  thirdand  fourth  ParliamenU  of 
Great  Britain. 

,  On  November  14,  1714,  he  was  appointed  a 
Judge  of'tbeKittg'a  Bench,  in  the  room  of 
Mr.  Justice  T.  Powys ;  and  on  the  resfgnation 
uf  Lord  Chancellor  Cowper,  he  %vas  named  as 
one  of  the  Commissioners  of  the  Great  Seal,' 
April  19, 1718.  On  the  15th  of  the  following 
inonth  he  Was  elevated  to  the  office  of  Lord 
Chief  Justice  of  the  King's  Bench,  in  tlie  hon* 


ouredpotsetalonof  ulilelkhedSedoii  F4baiMrf 
24, 1726. 

Bgr  hia  firac  #ifo,  BKaOtfeih,  dtagbler  ad 
ce-hdr  df  tbe  Rev.  Henry  Gregory,.  Reetor  of 
MiddletM  Scooeyu  OxfordabiflB»  ht  Iwd  6we 
sons  and  four  daughters* 

By  his  second  wife»  Eliaab^lb,  daughter  ^ 
the  Rev.  Hiyh  ITdian,  Ractor  of  UaadiMfl^ 
Viear  of  Trefagwlya^  add  CsMU  ««€  AMtgor,. 
he  had  four  sons  and  four  dMi^iters*  The 
third  of  <thesa  sons  was 

ChaiieB  Pratt,  wbb  dfsihigi^b^  iimuM 
greatly  at  the  Bar,  and  also  In  ParliaaACRt  a» 
member  far  Downton,  In  1764.  la  1768  tha 
was  appointed  Attorney^Omeral  to  George 
U.,  in  the  room  of  Sir  Robert  Henley,  ro4 
was  also  chosen  Recorder  of  Balh.  On  Jbsk 
23,  17<S2,  he  succeeded  Sir  John  Wllles,  aa 
Lord  Chief  Justice  of  the  Common  Mens. 

The  ^leriod  of  his  pseMeneyover  AarOMia 
is  distlngnished  By  the  popular  questlooa 
raised  by  John  Wilkes,  land  hia  cgndnai  In 
tefevesea  to  Ibcm  ac^oired<for  bknibo^ppi^ 
bation  and  applause  of  the  country.  One  of 
tbe  first  acta,  of  tht  Hookuigfaam  adatiinistnK 
tlen  was  to  raise  hkn  to  the  peerage  (I7th 
July,  1765)  by  the  title  of  I^rd  Camdeo^ 
Baron  of  Camden,  Kent. 

On  June  30, 1766,  he  was  ndvaaced  to  the 
dignity  of  Lord  Chancellor,  on  the  Designation 
of  Lord  Nortbingteo^  ami  executed  Ihe 
arduous  duties  of  that  high  ofice  with  the 
most  consummate  ability,  till  his  resignation 
en  Jan.  1 7>  1779. 

Mr.  Blitler  states  that  h»  Judicial  oratory  in 
the  Court  of  Chancery  was  of  the  cQlkiqnwt 
kiud^extpemely  isimide ;  tKibse  but  to^ldia* 
sultory.  He  introduced  legal  idioms  frectuent- 
ly,  and  always  with  n  pleasing  and  great 
efiect.  His  manner,  he  adds,  ia  ««ry  (lis* 
cernible  in  the  anonymous  "Treatise  of  tbe 
Process  of  Utitatin  Wales,*' (ptbiiahed  in  Mr. 
Hargrave*8  Law  Tracts,)  t>f  wMeh  bis  lordship 
acknowledged  himself  to  be.the  author. 

He  waaadnmeed«o  Jiiedignitiea  of  Viseettnt 
Bayham  and  fiatl  Camden,  oh  May  idtb, 
1786;  and  died  AprU  18th,  1794. 
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By 'hit  wife  'Ettfcilbelli,  d«iigliter  tad  belt  of 
NMdtaft  ^TdTre^s,  Etk{..  of  tike  PHory  io  Bre* 
tbtuHiin,  ht  Iwd  tivo  ton  and  four  daii}(hctrt* 

tht  MatfqQhMe,  with  the  Bavlddiki  tff  Breck- 
iioek,*wac  granted  on  the  7tbSfeptetttber»  181% 
to  his  eldest  son  and  saccessor  John  Jeffrtyi» 
recently  deceased. 

6.  CaABLaa  BauoaiixLL-BBUCi,  Mar-. 

qnets  and  Earl  of  Atlbsbury,  Earl 

Bruce,  VUcoont  Saverdahe,  and  Bardn 

Braces 

There  ^ft  also  two  Judges  frbm  whom  the 

family  of  Bfuce  is  descended.    Robert  de 

Drw^  or  Briwes,  a  Justice  of  tbe  Common 

Flees  and  Chief  Justiciary  in  the  reign  of 

Henry  itl.^nnd'Snr  Edward  Bruce  of  Kinldss, 

:M aMer  of  the  RoUs  under  James  I. 

The  family  are  of  Norman  extraction.  The 
first  in  England  of  tbe  name  came  over  with 
the  GonquecoTi  and  for  bis  {unowess  was  1«- 
warded  with  large  grants  of  land/tUe  principal 
of  which  was  the  lordship  of  Skclton^  in  Yorl&- 
akire.  rliis  ion  married  two  wlres»  and  by  the 
second  of  them  be  a(cq[nircd  the  lordship  of 
Annandale,  in  Scotland*  Tbe  greater  part  of 
the  Skelton  property  descended  to  tbe  issue  of 
tbe  first  wife;  and  tbe  whole  of  tbe  Scotch  to 
that  of  tbe  second.  Of  these  latter  Robert  de 
Bros,  aomamed  tbe  Noble,  was  the  fourth 
Lord  of  Annandale,  and  married  babel^  a 
lineal  defendant  of  Da? id  I.,  King  of  Scot- 
land.   By  her 'be  bad 

.  Robert  de  Brvs,  who  In  34  Henry  III.  whs 
a  Judge  of  tbe  Oo^ttion'Pfeae,  and  be  is  men- 
tioned by  Dugdate  as  taking  fines  from  that 
^ate  dll  Hilary  Term,  42  Henry  III.  He  Is 
then  mentioned  in  45, 46  &  47  Henry  HI.  as  a 
Juiltee  Itinerant  through  ▼arious  parts  of  Eng- 
*UnAt  and  wtlh  odier  Judges  of  the  Common 
Fleas  bad  an  allowance  of  40/.  a-year.  In  52 
Henry  III.  be  was  appointed  Chief  Justice  of 
the  King's  Bench,  being  the  first  who  held 
that  office  after  tbe  abolition  of  the  dffice  of 
•Chief  Justiciary.  He  Was  allowed  100/.  for 
has  support. 

In  39  Henry  III.  be  was  constituted  Sheriff 
of  Cumberland,  amd  Gofcmor  of  the  Cattle  of 
Carlisle.  In  tbe  wars  of  tbe  Barons  be  firmly 
adhered  to  tbe  King,  and  was,  with  bim,  taken 
prisoner  at  tbe  battle  of  L^es,  in  wbiob  he 
commanded  tbe  Scottish  auxiliaries. 


On  Ibe  death  of  Margaret,  Queen  of  3eot<> 
land,  he  was  one  of  tbe  Competitors  for  that 
cfown  with  John  Ballot ;  but  tbe  decision  of 
Kiiqr  Edward  I.  (who  fawl  been  appointed 
umpire)  on  Nov.  17»  1292,  was  in  farour  of 
tbe  latter.  Robert  Bruce  died  in  1295,  ^at  his 
Cbstle  of  Loebmabea,  at  a  great  ege,  and  was 
buried  in  the  Abbey  of  Gisbume.  Neither  be 
nor  bis  successor,  the  sixth  lord  o7  Xnnna- 
dale,  would  evtfr  -adkno^dj^e  tbe  title  of 
Bidtol,  and  his  grandson  e? entually  recorered 
fh)B  kingdbkn,  and  was  cr6wned  March  27, 
i306,  by  the  tide  of  Robert  I. 

Tbe  third  son  of  Robert  the  Judge,  Was 
John,  in  succesiiota  from  wbofai  came  Sir  Ed- 
ward Bruce  of  Kinloss,  the  Master  of  tbcRoUSb 

He'wiM  second  ton  of  Sir  Edward  Bruce,  olT 
Blair  Hall,  and  soon  distinguished  himself. 
In  1601  be  waseent  by  King  Jeines  YI. 
cf  Scotland;  on  a  misiion  to  Qiieen  Kllsa- 
betb,  during  which  be  made  such  arrange* 
ments  with  Sir  RobeH  Cecil,  the  Secretary  6f 
State,  as  greatly  facilitated  the  peaceable  acces- 
sion of  bis  royal  master  to  tbe  throne  of  Eng- 
land. He  was  rewarded  by  King  James  with 
a  grant  of  tbe  Abbey  of  Kfntoss,  and  on  Feb. 
22d,  1603,  was  created  Lord  Bruce,  of  Kinloss, 
in  Scotland.  On  tbe  18tb  May,  1603,  he  was 
constituted  Master  of  tbe  Rolls,  and  died  Jan. 
14tb,  16 10,  as  appears  by  the  inscription  on  his 
monument  in  the  Rolls  Chapel. 

He  married  Magdalen,  daughter  of  Alexan- 
der ClKfk,  of  Balbeniie,  in  Fife,  Eaq.^MndUf 
b^r  (besides  two  daogVten)  bad  two  sons,  6f 
whom  Thomas,  the  second  sou,  (the  eldest 
Edward,  the  second  Baron,  baring  been  kiHed 
hi  a  duel  With  Sir  Edward  Sackville)  became 
third  Baron,  and  was  advanced  to  tbe  title  of 
Earl  of  El^n,  in  Scoihnd,  by  Charles  I.,  wbo 
also  created  bim,  on  August  1st,  1641,  an 
English  Baron,  by  tbe  title  of  Lord  Bruce,  of 
Woriton,  in  Yorkshire. 

His  eldest  son,  Robert,  was  cheated  by 
Charles  IL,  on  March  18, 1663-4,  Bari  of  Ayles- 
bury ;  whose  grandson,  the  tUrd  Eiirl,  '^ing 
in  1747*  without  issue,  tbe  title  became' extinct. 
But  this  peer  baring,  during  bis  fatb^Ps  life» 
been  created  Lord  Bruce,  of  Tottenham,  in 
Wiltshire,  with  a  limitation  to  his  nephew 
Thomas  Bruce  Brudenell,  youngest  son  of  hia 
sister  Lady '  Elizabeth  ^rttCe,  the  ilrife  df  the 
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Earl  of  Cardigan^  Aat  title  devolved  on  tbe  said 
Thomas,  who  thereupoa  took  the  name  and 
ai^ms  of  Brace ;  and  in  his  person  Che  Barldotn 
of  Aylesbury  was  revived,  on  June  8th,  1776. 
The  Marquisate  wjis  added  by  QeorgclVg  on 
17th  July,  1821. 


The^aroily  of  BmdeneQ  is  deitendied  from 
Sir  Robert  Bradenell».  Lord  Chief  Joatice  of 
the  Court  of  Common  Pleas^  in  the  rei||;ii  of 
Henry  VIII,  who  will  be  more  particularly 
mentioned  under  the  title  of  Earl  of  Cwr 
digan. 


Communkatwns  are  reqttested  So  be  addretted  to  "  F.  S.  A.,'*  care  of  the  Editor, 


jipplication$for  Ru^AnuimoN  <m  the  last  day  of  Easter  Term^  1842. 


Abbot,  Edward,  Canterbury;  Van  Die  man's 

Land ;  and  on  the  Seas. 
Bower,  Charles,  7>  Clifford  Street;  Paris ;  and 

Leicester  Square. 
Butier,  James,  Youpir  Street,  Kensington. 
Dew,  James  Coster,  Warwick. 
Evans,  William  Martin,  Gloucester. 
Fretwell,  Robert  Rowell,  I,  Staple  Inn ;  Upper 

Islington  Terrace;  Finsbury  Place  South; 

and  Tunbridge  Rectory. 
Green,  William,  Greenwich. 
James,  Henry  George,  Sherborne, 

Added  to  the  list 
Cutten,  Charles  .Edward,  3,  Little   George 
.   Street,  Westminster;    and  Coburg  Places 
Kenniogton. 


Lawrence,  Thomas,  Parsonage  Cottage,  Om^ 

bersley ;  Prieston  ;  and  Droitwich. 
NixoQ,  Francis,  Fishpond  Road,  St&pleton. 
Rowles,  George   Samuel  Sargeant,   16,   Sale 

Street,  Cambridge  Terraee  ;    and  Qneen 

Street,  Edgware  Road. 
Rymer,  William  Henry,  ^1,  Uverpool  Street; 

and  1 1 ,  Chad  well  Street. 
Swann,  John  Wright,  Withycomfoe  RaiHeigh ; 

lind  Kingston-upon-Huil. 
Toinlins,  Thomas  Edlyue,  4,  Hatton   Place* 

Cross  Street. 
William,  Benjamin  Price,  Luton, 
hy  Judges'  Order. 
Duncan,  John,  72,  Lombard  Street ;  Geor|^ 

Street;  and  Brentwood. 
Major,  Thoa.,  11,  SaviUe  Row,  Walworth  Road. 
Taylor,  George  Smith,  Chester, 


ATTORNEYS  TO  BE  ADMITTED, 


Trinitjf  Term,  1842. 
Clerks*  Name  and  Residence,    .  To  whom  articled,  assigned,  Sfc. 

Alcock,  William,  Skipton.  Henry  Alcock,  Skipton.  .    . 

Attre,  Thomas  Augustus,  7,  Featberstone  Dull-  Thomas  Attree,  Somers  Clarke^  and  Johoi 
*    dings :  and  Brighton.  Sidney  M'Wbinne,  Brighton. 

Adhey,  Richard  Leonold,  5,  Warwick  Court.  Tho^nas  Leigh  Teale  Rendel,  Tiverton. 

Adams,   Henry,  8,  Northumberland  Street ;  Timothy  Richard  Holmes,  Bury  St,  Edmasds, 

Great  Barton ;  and  Pimlico.  Joseph  Hanley  Holmes,  Bury  St.  Edmunds. 

Ansten,  George  Durrant,  5,  Newman's  Row,  James  Templar,  Great  Tower  Street. 

Cobij^rg  Place;  a^id  Great  Dover  Street, 

Blagden,  Richard,  4,  Stafford  Place,  {^imlico ;  John  Luttman  Ellis,  and  Wllliani  Hale.  Pet- 

and  Petworth.  worth. 

Boniton,  James,  Pickering.  Thomas  Bonlton,  Pickering. 

Barras,   William,  Leij;h  Street,    Coniiaught  William  Clark,  and  Durley  Grazebrook.Cfcert* 


Terrace. 

Bridges,  Charles,  47,  Marchmont  Street ;  and 

Birmingham. 
Bfmnister,  Edward,  Alton ;  Howland  Street ; 

and  Clarendon  Sqaare. 


aey ;  assigned  to  R«  Henry  Bamea,  la,  Gray^ 

tnn  Square. 
Solomon  Bray,  Birmingham, 

John  Richards,  the  younger^ Reading;  asii|(iied 
to  C.  Ewens  Deacon,  Southampton  ;  assig- 
ned to  James  Burton,  Powis  Place. 

Roliert  Brown,  the  elder,  Bartoa-iipoa-Hum- 
ber. 


John  Bush,  Bristol. 


Brown,  Robert,   tbe  younger,    7t    Trinidad 

Place,  Islington;    and  Barton-upon-Hum- 

ber. 
Bush,  William  Harrington,  Bristol. 
Barrs,  Edward, 'Handsworth;    and  Birming.    Samuel  Carter,  Birmingham, 

ham. 
Barber,  Samuel  Good,  Worcester.  William  {iaslett,  Worcester  ;   assigned  to  H« 

Maddocks  Daniel,  Worcester. 
Bonsey,  W^iliiam  Henry,  Slough ;  FurnivaPs    Thomas  Tindal,  Aylesbury. 

Inn.  V  To  be  continued,  ] 
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Examination  of  solicitors. 


Friday,  IBM  Afiril,  1842. 
i  do  hereby  order  nnd  appoint,  that  Richard 
fclilK  George  Oatiy,  John  Wainewrighl,^  and 
benry  I[)am8ay  Baines^  sworn  clerks  in  Chan- 
<ery>  together  with  Edward  Archer  Wilde, 
thoinas  Adlinglon,  Robert  ttiddell  Bayley, 
Michael  Clayton,  OeorgeFrere,  Bryan  Holiiie> 
\ViIliaoi  Lowe,  t'hilip  Martioeau*  Edward 
tlowland  Pickering,  John  tecsdale,  William 
Tooke>  and  Richard  White,  solicitors  of  the 
Court  of  Chancery ;  be  examineri  until  the 
last  day  of  faster  'term,  1^43,  tu  examine 
every  person  (not  having  been  previously  ad- 
milted  an  attorney  of  the  Courts  of  (Jueen^s 
Bench,  Common  rleas^  find  Exchequer,  or 
one  of  them)  who  shall  applv  to  be  admitted  a 
solicitor  of  the  saidOourt  of  Chancery,  touch- 
ing  his  fitness  and  capacity  to  act  as  a  solicitor 
of  the  said  Court.  And,  1  do  hereby  direct, 
that  the  said  examiners  shall  conduct  the  ex- 
amination of  every  such  applicant  as  aforesaid, 
in  the  manner,  'and  to  the  extent  pointed  out 
by  the  order  of  the  27th  dav  of  July,  1S36, 
and  the  regulations  approved  by  me  in  refer- 
ence thereto,  and  in  no  other  manner,  and  to 
no  farther  extent. 


(Signed) 


LANGDAliB,  M.  R. 


SUPERIOR  COURTS. 
WUt  Cliancellor  of  enj|lxntr. 

PBACTICB.— BXAMINATIOH  OF  WITNESSES  DE 
BENE  ESSE. 

The  C«ntrt  will  permit  the  examnaiion  of 
one  defendant  ae  a  wiinetefer  another  de- 
fendant; even  before  answer,  if  it  ean  be 

•  shewn  that  he  is  the  onfy  witness  to  the 
circumstances  required  to  be  deposed  to, 
and  that  there  is  danger  of  his  testimony 
being  lost. 

The  bill  in  this  case  was  filed  on  the  9th  of 
March  last,  and  a  motion  was  now  made  on 
behalf  of  one  of  the  defendants  to  be  at  liberty 
to  examine  another  of  the  defendants  as  a 
witness  de  bene  esse,  npon  the  ground,  of  his 
being  the  only  witness  who^  could  pu»ve  the 
facts  required  to  be  substantiated,  an4  of  his 
behig  in  a  precarious  state  of  health. 

G,  L,  Russell  for  the  motion,  read  sn  affi- 
davit of  the  defendant's  surgeon,  in  which  it 
was  stated  that  the  deponent  believed  the  de- 
fendant to  be  in  a -state  of  pulmonary  con- 
sumption, and  not  likely  to  live  long. 

Rogers,  contrh,  said  the  application  ought 
not  to  be  granted  btfore  answer,  as  the  defen- 
dant  making  the  motion  might,  after  ascer- 
taining the  evidence  of  his  co-defendant,  frame 
bis  answer  accordingly. 

The  Kwe  Chancellor  said^  that  as  the  depo- 
siiion  required  related  to  circumstances  within 
the  knowledge  of  the  defendant,  only  whose 
evidence  was  sought,  the  order  must  be  made, 
and  in  the  common  form. 
-  Harbi^e  t.  ^i^»,  April  16th,  1842. 


I^Cre  C^MiccIUrr  SRSCfiram. 

PARTIES. — r  LEADING. — AN  N  UlTYi— 
LESSEES. 

in  a  suit  for  the  redemptum,  of  an  annuity 
charged  upon  property  which  has  been  sub* 
iequently  let  far  terms  of  years,  the  lessees 

.  ought  to  be  made  partiesi 

Secus,  with  tenants  from  year  to  year. 

This  was  a  bill  filed  for  the  redemption  of 
an  annuity^  and  for  the  re-conveyance  of  the 
property,  upon  which  it  bad  been  charged, 
together  wuh  all  its  improvements.  .  J1i^ 
plaintiff,  who  sued  in  formd  pauperis,  had 
charged  th6  premises  with  the  annuity,  and 
conveyed  them  to  a  trustee,  with  power  to  sell 
or  demise  the  same  In  case  the  annuity  should  hi 
unpaid, — which  turned  out  to  be  the  case. 
The  annuitant,  thereupon,  demised  the  |iro- 
pisrty  in  bis  own  name;  One  of  the  defen-* 
dantsj  a  lVIr<  Newmait,  purchased  part  of  the 
property^  and  built  bouses  upon  Itj  whrek  he 
demised  to  certain  nersons  for  terms  of  years. 

Mr.  Temple,  for  Newman «  objected  that  his 
lessees  ougnt  to  have  been  made  parties  to  the 
suit. 

Mr.  Parker,  eontrb* 

Sir  James  fFigram,  Y.  Ci— The  rule  is  dtfb 
ferent  as  to  tenants  from  year  to  yeari  and 
tenants  holding  undex  leases.  The  former, 
are  dot  rec^oired  to  be  made  parties,  in  cases  of 
this  kind;  inasmuch  as  their  interest  might 
terminate  before  the  suit  was  endedi  Lessees* 
however,  holding  under  leases  must  be  made 
parties. 

Mood0  V.  HilAert,  H.  Ti,  1842< 

€liimt*ir  Snir^. 

[Before  the  four  Judges.] 

8HER1PF. — BANKRUPT.— EXECUTION. 

tFhere  a  sheriffs  officer,  more  than  two 
months   before   the  issuing  of  a  fiat  of 
bankruptcy,  seized  the  snoods  ofthe/lebtar 
under  a  fi.  fa«,  but  recttved  a  sum  of  money 
to  leave  the  house,  and  did  so  within,  ah 
hour  t{/Ur  entering  it  .•  Heid^  that  sock 
seizure  did  net  amount  to  a  proper  e.recu- 
tion  qf  the  writ,  and  the  goods  of  the 
debtor,  therefore,  passed  to  the  assignees 
under  the  fiat  which  was  sidtsequently 
issued. 
This  was  an  issue  to  determine  the  title  (o 
the  goods  of  a  person  who  had  become  bank** 
rapt.    It  appeared  that  there  had  been  an 
execution  issued  by  the  plaintiff  against  the 
goods  of  the  debtor,  and  the  sheriff  went  into 
possession  on  the  4th  of  August.  .  The  debtor 
paid  the  officer  Rfe  guineas  to  leave  the  pre- 
mises, snd  he  went  away  within  an  hour  after 
he  had  entered  on  the  pjemises,  and  did  not 
return  there  till  the  November  following.  .  In 
November  a  fiat  issued  against  the  debtor,  and 
the  messenger  took  possession  under  the  fiat. 
The  sheriff's  officer  entered  at  the  same  time, 
and  claimed  the  goods  as  his,  by  viriue  of  the 
execution  in  the  preceding  August.   The  jiiry; 
had  given  a  verdict  for  the  defendant. 

Mr.  ff^atson  moved  for  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial. 
Mr.  Justice  Patteson^-^T^e,  sheriff's  msa 
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|i:ot  five  goineat  not  to  ececute  the  writ.  The 
execution  oaanot^  therefore^  be  said  to  have 
been  executed.  The  property^  under  such 
circumstances,  did  not  become  vested  in  the 
sheriff  for  the  purposes  of  the  execution  cre- 
ditor. It  therefore  passed  to  the  assinrnees 
under  the  fiat.  This  case  does  not  affect  that 
of  GodBon  V.  Saneiuary,^  where  the  esecution 
bad  beea  regularif  executed  more  than  two 
months  before  the  issuing  of  the  fiat. 

Rule  refused.— ^tfifd^ih/ois  Vi  JuMiifie,  £.  T» 
1842.    Q.B.F.J. 

^taetn'K  3Bf  nc|)  9r«clf  c«  Ctfurl. 

▲7FIDATIT8  IN  BB7LT. — TAKINO  AFFlDAriT 
OFF  TUB  FULB. — COXMUV^CATIOX  WITH  OUT 
^RBJUSlCJt. 

Tke  Court  t0iV/»  unitr  spechi  cireumttmtes^ 

grtint  a  rule  fir  taking  off  the  fiU  ap 

afidnvitt  coniainiskg  mtuter  dieplno^  w 

pr^feuiofial  co^fidUce,  or  /wp  preoeinting 

that  part  ^  tfte  i^ofiite  from  Mnr  read, 

hut  wiU  not  aUom  <0ida9i(i  in  reptg  ta  64 

tiied. 

In  this  case^  when  taxation  look  nkce,  oer- 

Ittn  matters  were  diseibsed  in  tke  oefendant's 

attorney's  affidavit  of  imtrease,  which  the  plain- 

tiff's  attorney  answered.    Besides  this  answer, 

he  introduced  statements  of  matters,  which  had 

passed,  it  was  said,  without  prejudice,  between 

the  two  attorneys,  wkh  n  view  to  the  seltle- 

nent  of  the  action. 

Bere  now  applied  for  a  role  to  shew  cause 
why  the  defeadant'a  attorney  should  not  be  at 
liberty  to  make  an  affidavit  in  reply,  explain- 
ing the  drcumsta^c^t  uoder  which  the  at- 
torney had  re<;eive.d  the.  couimunication  in 
qoesuon.  This,  it  was  submitted,  was  not  in 
controvention  of  the  rule  that  affidavits  in 
reply  should  not  be  fdlowed.  This  affidavit 
bere  proposed  was  rather  in  ex]planatioD  than 

\Coieridge,  J.,  refused  to  allow  the  appHeation 
in  that  fmrm  asbelnflf  in  contravention  of  thelon); 
established  rule  of  practice,  that  affidaviu  in 
reply  should  be  revised  in  any  case.  A  rule, 
however,  might  be  taken  to  rei^uire  the  other 
aide  to  shew  ciUise  why  the  affidavit  should  not 
be  taken  off  the  file^  or  wHy  that  part  to  which 
the  objection  applied,  should  not  be  read. 
This  would  answer  the  purpose  of  the  appli- 
cant, as  the  affidavit  on  which  the  present  rule 
was  obtained  wauM  diaclose  those  objection- 
able parta. 

Rule  accordinfrly.*-^tfity  v.  Churtk,  B.  T., 
1842.    Q.B.P.O.  ^ 

DI8TRIKOA8. — ATTBMPT8  TO  8BRVB.-^AP- 
P0INTAIBNT8, — CALtS. 

fFhere  tke  Court  wiH  grant  a  distringas,  aU 

though  the  usual  practice  m  to  the  number 

ofcalU  and  appointments  has  not  been  comr 

plied  with. 

Stammerq  moved  for  a  distringajt-^n  an  affi- 

"davlt  disclosiog  the  following  circumstances. 

The  deponent  stated  that  he  had  gone  to  the 

liouse  of  the  defendant}  had  knocked  at  the 

•  4  Bam.  &  Ad.  855. 


door,  when  a  woman  caao  to  it.    On  iiii|ulry 

of  her,  she  stated  that  the  defendant  was  out 
of  town.  Before  he  could  make  an  appoint* 
ment  with  her  she  shut  the  door.  He  cpn- 
tinned  knocking  for  nearly  twenty  minuter, 
but  mthout  any  one  coming.  The  next  day 
he  went  to  the  house,  and  having  been  equally 
onsuccessfal  in  obtainbg  admission  at  the 
front  doori  he  went  to  the  back  door.  At  that  he 
knocked,  and  after  waiting  siamctlme,  the  same 
woman  caine ;  but  as  soon  as  she  saw  him,  she 
shut  the  door  and  retired*  He  was>  therefore, 
unable  to  make  any  appointment.  Similar  at» 
tempts  were  made,  but  equally  unauccessfut 
on  subsequent  occasions.  Ttie  plaintiff 's  at- 
torney wrote  a  letter  to  the  defendant,  and  it 
was  returned  unanswered.  Under  these  dr* 
cumstances,  it  was  submittedf  that  sufficient 
had  been  done  to  shew  that  the  deCendaut  was 
keeping  out  of  the  way  to  avoid  the  service  of 
the  writ  of  summons.  That  waa  all  thai  wma 
reijuired  of  the  pluntiff,  to  entitle  him  to  the 
writ  of  distringas* 

Coleridge,  J.— I  think  that  is  enough.    You 
may  take  the  writ. 

Rule  granteil.— ^Aoiiymoiuf,    E.  T.   1842. 
Q.  B.  P.  0.  ■ 

Common  9ltfUl: 

aBliVICB  IK  BJBCTMBITT. 

fFhere  there  were  two  tenants  in  pouesnanf 
S,  4*  •^o  and  semice  with  regnrd  to  both 
had  beea  effected  b^  leaving  the  copee  of 
declaration  and  notices  in  (ffedmesU  wkk 
their  sisters  upon  the  premises,  and  S,,  am 
the,  dan  ^At^  term,  ofifftmol^ed  the  re- 
ceipt 0/  b\»th  sets  0/ papers,  saying  that  tke 
declaration  and  notice  served  on  tke  oiher 
person,  whom  he  descried  a*  his  underlie* 
nmU,  had  bean  gwem  ta.kimbifJ^i  kwas 
held  thai  the  leaser  4^  tke  pMntifwae  jso# 
eniithd even  to  a  nale  nm/fnt  Jus^asemt 
agnkui  the  oaeml^ctar,  ai.  ageinUJ. 
Mr.  Seijt.  Ckannell  moved  for  Judgment 
agAinst  the  casual  ejector.     There  were  two 
tenants  in  possession  of  the  premtaes,  Salter 
and  Jones.    The  sister  of  Salter  had  been 
eerved  with  the  dedaration^  and  nptioe  on  the 
premises,  and  on  the  day  befove  tera»  the  te- 
nant had  admitted  that  he.hMl  reewedthe 
papers.    With  regard  to  Jiones,  uMilar  aenriee 
had  been  effected,  but  there  waa  no  anbsQgiMiit 
acknowledgment  of  service  by  the  tenant.     Ii 
was  sworn,  however,  that  at  the  aame  time^ 
when  Salter  had  acknowledged  the.  service  on 
himself,  he  had  stated  that  he  had  ako  reeded 
the  copy  of  the  declaration  and  notice*  wliich 
had  been  served  upon  "Edwaid  Joms»  hia 
under-tenant,"  and 'that  he  had  handed  it  to 
his  superior  landlord;    It  was  anfanuttedv  that 
there  was  fair  ground  to  InfM-  that  Jones  woe 
-only  under-tenant  to  Salter,  and  that  a  snflU 
dent  case  had  beea  made  oul  fbr-a  mle  niif. 

Per  CtfrtVin.— Salter  was  not  entitled  to 
make  aiiy  admission  for  Jones,  iMdd  wilhottt  his 
statement,  your  anplieation  is  ohogatlier  with- 
out foundation.  You  may  take  your  judgment 
as  against  Salter^  but  the  senioo  upon  Jonea 
is  insufficient. 
Doi  d.  Harris  v.  Eoe,  B.  T.,  184S.    C.  P. 
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Be/kre  THE  LORD'GHAIieBtLOftl 
Mttford  F.  ReynoNb,  a^fptmi 
Bldiidtirfv eiaAnooe,  dH9o^ 
Allen  F.  MacpherAOtt,  <JVA» 

WardF.  AlMger^Wwpi  F;  Wiird, 


Peyton  f.  Hnghe»,  fg  ^wiyiwy 
Herriag  ▼.    Cloteiy— Ditto    ▼« 
Sluigis,  c^irpeo/ 

IKe^brv  V.  C.  or  England. 
Brydget  f.  Braofil  • 

Befifrt  V.  a  WjQlUtf. 
Monk  F.  EarlTaokerFille 
Leeming  f.  Shfignt$»/>  difr»«  4-  cv. 
Pfcatr  mui  Demurrers, 

Unhrenjtj  at  Oxford  f.  VaFf- 

8.  O.  Pownej^F.  Blon^bei^f  dem* 
Bryniit  F.  WildcgOD,^/e«« 
Waten  f.  Barl  of  Thanet,  dem, 
Morris  F.  EUiB,  demttrrer 
Chappelow  f,  LeFasoii,  dem, 

V.  C.  Kmgkt  Bruee. 
S.  O.  WOkinsF.  Buckncll,  2dbM« 

V.  C,  Wigram. 
„   Trotter  F.  OnrkMQ  RiUlinj 

Company,  demimrfer„ 
,,    Miles  F.  Btown,  i^i/f« 

S.  O.  Addas^F,  CsmpbeK,  flfp^MN 

»,     Kay  F.  Holder,  i^peml 
Trin.  T.  EFetts  f.  l\aXl,  m^eai 
Kniffat  F.  Fnunpton;  ofpeal 
S.  O.  Mitford  f.  Reynold,  cmue 
▲ttGen.  F^Sovthgat^,  li^ywo^ 
Ditto  F.  Milner,.  i  caii«et 

TreUwny  f.  Roberto,  afpeeJ 
THtcbley  f.  Wil]iaiii|Qn«  diif 
Scott  r,  Mibe,  di7/o 
Taylor  f.  RundcU  —  Pearstf  f< 

Ditto,  !«//# 
All.  Oett%  F.  Geoige,  *) 

IMMMMi.Fi  IbfactaooO 

JM^is  T,  JMdookr-i-DittoT.  Ukt, 

fi  ftlllJllUI 

Maasi^  ▼•  Di^l^  <W^^ 
Perjcy  f.  Meddqwcroft^  ^VPV^ 
Fredericks  f.  Wilkii^s,  rtrhearff* 
Besch  F.  frolielii.mra/ 
Dartmoo^h  Corporation  f.  Holds- 
worth,  ditto 
Wenttrordi  V.  Tahb,.dlrfe 
OMpwr-F.  Bme^f,  iftirio 
Appleby  f.  •nke^l)ltlo  ▼.  SCw^ 

Prendeignst  f.  Tnrtanj  dK/Zo 
EFerest  f.  Prythcr]gth  (pauper) 

JoiiBt.F.fflll^,  ee-Aesfyi^  m  cjr- 

Ca^r  F«  1kjUi4^  . 

Lancaster  f.  CFors,     \tippeaU 

FylerF.Fyler 


'/  5*^ 


Bier  C|Mia|l(ir  al  fltn^vM* 

CAUSES,     FURTHER     DfRKCnONJ^ 
AND  BXCBrriONS. 

S.  O.  Luckes  f.  Frus^/icr/Afr  dir. 

rectwna  and  cotte 
S.  O,  Smith  T.  Pogh,  to  ameifd 
M.  t.  Danger6eld  v.  £7^09 
S.  O.  BnshellF.  Hardley 

„    Cormouls  f.  Kfole- 
S.  0.  Jeffreys  f.  Hughes  —  Ditto 

F.  HoMitch,/«r.  dir»^  mid  coMii 
S.  O.  Att.  Gen.  f.  Pratt, «/  deft:% 

request     ■ 

„    Oething  f.  Vlgun 

„    Cocks  V*  Bdimrds 

,,    Griffiths  F.  RIchABils 

„    Hawley  n  Powell- 
Rand  F.   M<Mahon  -*^  Ditto  f. 

Biscox,  part  keaxd 
St.  John's  College,  Oxford,  f. 

Carter 
S.  O,  Playfair  f.  BArmWighAm  and 

Bristol  and  Thamei  Jhmetfon 

Rnilany  Company 
Thwaites  f.  Robumoa. 
Duaoui  F.  Campbell 
LoFell  F.  Tomes 
Curtis  T.  Mason 
Rolfe  F.  Wilson 
Bnillie  f*  Inncfr^DittaT-  Palmer, 

esens,  bj^  order 
Lewis  F.'Liwis 
SaFiUF.  SsFtU 
Morgan  f.  Baywavd 
Ward  F.  PDmfipet,  ^.  dim  4r  f^*- 
Hunsley  f.  Hoder,  ai  deftM^  weq. 
Booth  F,  Lif^tfoot 
Cole  F.  IlaU 
Owens  F.  Dickinson 
Grant  f.  Hntcbinsoti 
Boys  T.  Trapp— Ditto  f.  Ditto 
BnlliFant  f.  Taylor  —  Ditto  f. 

Ditto, /ttr.  dirt.  4*  cofti 
TreFor  v.  Trevor,  emu*  3  4c^« 
Hant  F.  Tbackrah 
Goode  F.  Morgan 
S.  O.  AUriffht  F.  Giles,  part  kmrd 
„    IbbetsoiTF.  Selwin— Ibbet- 

son  F.  Fentdn 
„    Coore  ¥,  Lowndes 
Htapr*  Hnworth,  e«0M«.r-Ditto 

r,  Ditlo,>r.  rf<r#.  ^  eafl#. 
Yonng,F.  Waterpark 
;PorbeaF.Pei|00ck,  Mum-rDittO 
F-  Ditto,.  *«WM.  Ay  ortfcr 

Opifaldiston  f*  Simpson 

irin.l'.  Ranger  f.  Great  Western 
Railway  CompauF 

Qampbell  f.  Campbell,  «*««.— 
OHIO  F.  Ditto, /iw.dir*.  *<«»W 

larkwall  F.  Plight,  esimt.  iffytr. 
dirt. 

C6qper  F.  Emery,  exent. 

Robert*  f..  Corporation  of  Car- 
narvon 

Fisher  f.  Great  Western  lUilway 
Company 

Attocney  General  v.  Baines 

Birch  F»  Joff  etfotu.  2  tettpin.] 

Attpraey  General  f.  Cooper 

After  T.T.  Farmer  r.  Farmer 

Scott  T.  Pascall 

Seagar  F.  Smith— Meux  f,  Smnv 

Att.  Uen.  F.  Mayor  of  Bfiit^ 


Wade  F.  KuMM^peiitim 

White  F.HusUaiid 

Alitor.  IX.  Minor 

Lord  Muncaster  f.  Lady  B4u«* 

caster 
White  F.  Hum 

Carr  v.  ColUnB.yitr.  dir^,  if  cwKf 
Heuiingwi^  ?•  irem«nd«z. 
Blythe  v.  GreDviUe. 
Yeld  F.  Sipipsoq 
Wallace  f.  Nickson 
Strother  f.  Dultoa 
FrlDiKvise F*  Barker,/  d^f.  4r  c». 
Branch  f.  Primrose,/,  dim,  ^  €#. 
Beding^eld  f.  C^iristian 
CuttS  F.  Thody,  fl/  dc^.  req, 
Merriken  f.  Bland,/.  <f/».  ^  c#. 
Brayfield  f.  MeredMi 
Taylor  F.  Hind* 
DaFenport  f.  CoHmnn,  «yai<^  **" 

turned  and  cottt 
•Pascall  F.  Scott 
-Christian  f,  Taylor,  eiraiw.  cafSi 

ia^mfieimef 
CoUett  F.  CoUeti 


iWrn^Cmwrtft 

jBum  F.  Vaux 
WilUaM  F.Newton 
Slpde  ▼.  Parr 
Bousfield  V.  I^ng 
EFansT.  Jones 
Barnard  f.  Suttqn 
■KuseF.  Lawson 
Salisbury  f.  King 
Story  F«  tv% 
JThompson  f.  Spriggs 
Tumfic  F«  White 
Abrah%ip  Vw  Newcombe 
.Elwi>ir..Williamf 
'Cbbb  F.  Edwards 
Shaekell  f.  How 
AtComey  Geseml  f.  Hughes 
Solomon  r,  Solomon 
0#mU  V.  CockfN^ 
ElUotsqn  f.  Knowles 
Hinge  f.  Hinge 
Maxwell  f.  Lonffmore 
Morisop  F.  Monson 
April  194   Smith   f.   Harrison, 


Cooper  V.  Wicks. 
Short-T-Sooth  f.  Willia.i  s 
Boctoo  v«  Cox 


Sntcf. 
S.  O.  Christison  f.' Mayor,  &c.  of 

Berwick,  exoiu.  2  teti 

„    Higgios  F.  Higgins 

„    Milbank  F,  StCFcns 

„    Cort  F.  Winder,  2  cower 

„    Bastin  f.  Bastin 

„    Att.  Gen.  f.  Elcox 

„    Sloper  F.  Eloper 

„    Hooker  f.  I^petul 
Griffin  F.  WUUams 
Allen  T.  WR(»0y 
CottlnglraiQ  F.  Stapleton,  eroitf, 
S.  Of  Mason  f.  Frankling 

„    Wardle  f.  Hariirtavet 

„    Puller  F.  Woods 
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„    Gawen  r.  Gawen 

„     Colby  y.  Scotchmer 
Moore  (pauper)  v.  Dtaidtn,  7th 

'tmuedaf 
Trin.  Tm.  Dean  v.  Hall 
S.  O.  Stevens  y,  Nctlrbeny 
T#iii.  Toil  CoUins  t.  Johnson, 

furtktr  directions  anil  costs 
8.  O,  Norton  v.  t>ritcbard 
May  2  Froste  y,  Hamilton 
lliorpe  v.  Gait8ide,/iirf A<r  diriN^ 

tions  and  costs 
P«to  ▼.  GHs^ellf/tH'Mer  dlftcttiom 

fmd  costs 

taiUei  tmau/errtd  from  the  Vice 
ChoHceUor  of  England, 

fiartlett  r.  Green 

Sbepperdson  t.  Tower,  fwrtker 
'  direeiions  tend  costs 

Turner  v.  Merryweather 

Fidgley  y.  Rawling^ 

Dent  T.  Dent,  rehearing. 

Rider  ▼.  Jones— Ditto  ?.  Sturgis, 
on  Master's  report 

Conduit  y,  Soane — Ditto  y,  Pres- 
ton, exceptions,  2  sOs 

Brydges  ▼.  Brydges 

Tberry  t.  Henderson 

Kay  y.  Peile,/i«r.  Birs^  tmd  costs 

Silver  y,  Bousfield,  JStrther  direc- 
tions  and  costs 

Symons  v.  James,  exceptions 

Barker  v.  Railton 

Young  F.  Martin 

Qutnlan  r.  Quintan 

Tate  V.  Woodall,  further  dtree- 
tions  and  costs 


Graves  t.  Graves,  further  direc- 
tions  and  costs 

Waters  v.  Waters,  further  direc- 
tions and  costs 

Armytage  v.  Annytage,  /itrther 
directions  and  costs 

Ros«  V.  Clarke,  romu.—  Ditto  v. 
Dittd,/iir^Aer  directions 

Dodd  V.  Wake,  fur.  dirs.  and  cotts 

Lewis  V.  Tucker,  yicr.  dif-s.  4  costs 

Sj^mons  V.  Symotis,  y)<r/Aer  ditec- 
tiifks  and  costs 

^ew  Causes, 
HoskingViNicbolls 
Carpenter  v.  Creswell 
Thombu^  v.  BeviU 
Meredew  v.  Turner 
Peto  T.  Frencb 

nice  Chancellor  ttffCsram. 

S.  O.  Lewis  v.  Adams,  Esehefuer 

Earl  of  Egremont  v.  Young 

S.  O.  Lloyd  r.  Mason, /vrf An'  di. 

ret  tions  and  cost 
S.  O.  Fredricks  v.  Wilkins,  ditto 

„    Hutchings  v.  BatAon 

„     Moody  (pauper)  |V.Uebberd, 

part  heard 
Mattalieu  v.  MUler  —  Miller  v. 

Mattilieu 
S.  O.  Egginton  v.  Burton 

«<    LitUe  V.  Baker 
Short — Harddnin  v.  Capel 
S.  O.  Woodford    v.    Partridge, 

/wrther  directions  and  petition 
Henderson  v.  Hunter 


S.  O.  Hilcb  y.  Ltworihy^/urtker 

directions  and  costs 
Atkinson  v.  Pancourt 
After  Tm.  Edwards  v.  Meyrida 
Bower  v  Cooper 
Harvey  v.  BoDsfield,fttr/  AcsErtf 
Beasley  v.  Kenyon 
Cooke  V.  Fryer 
Meekv.KetUewell 
VUlebois  r.  Ward,  3  petitions 
Smith  V.  Palmer 
Aft.  Tm.  Havard  v.  Price— Wei^ 

V.  Price 
Weymouth  v.  Lumbert 
Morgan  v.  Davies 
Hughes  V.  Eades 
WaddUovev.Tayler 
Bartlett  v.  Uogfaes,  /mr.  dsrs.  msd 

costs 
Massey  v.  Moss — Ditto  t.  Cope« 

further  directions  and  costs 
Miles  V.  Lurombe, /icrf A«r  db-cc- 

tions  and  costs 
Hall  V.  Gregory,  at  defV,t  ropuai 

New  Causes. 

Green  v.  Harv»r 
Spencer  v.  Banks 
Guitlier  v.  Allen 
Johnson  v.  Johntfon 
Ponter  v^  Smith 
Morgan  v.  Ryley 
Mills  V.  Boyd 
Weatherby  v.  St.  Geoigis 
Short— Ully  v.  Hey 
Nicklen  v.  Patten 
Thompson  v.  Derham 


PARLIA^1ENTARY  INTELLIGENCE  RE- 
LATING TO  THE  LAW. 


The  following  movements  have  been  made 
during  the  past  week  in  the  Bills  before  Par- 
liameut  concerning  the  Profession  : 

fiouiTe  of  HorHir. 
Law  of  Merchiints  Amendment.   [3d  reading. 
Forged  Exchequer  Bills.     [For  dd  reading.] 
Annual  Indemnity.     [Passed.] 
Lunacy  Proceeiiings.     [In  Committee.] 
fgiiutfe  of  Coiyimanir. 

CBRTtFICATB   DCTT. 

Petitions  for  the  Repeal  of  this  Tax  have 
been  presented  from — 


BirmingEam, 

Derby, 

Doncaster, 

Dunilee, 

Edipbprgb, 

Leeds, 


Northallertonj 

Odey, 

Plymouth, 

Shields, 

York. 

Wareham. 


L 


COPTRIGHT. 

The  Bill  for  the  extension  of  the  term  of 
Copyright  has  made  coii!»ideral)Ie  progress  in 
the  Committee.  AUIioukU  Lord  IMahon's  pro- 
position 10  extend  the  time  for  twenty-five 
years  from  the  author's  dedtU  wast  not  carried, 
it  was  resolved  that  the  present  twenty-ei^jht 
y^ars  should  be  extended  to  forty-twu  from 
the  uublicatlon,  being  another  fourteen  yi.*ar8 
abeoluteljfi  aud.au  additional  seven  year*  in 
case  the  author  survived  ihe  forty«two  years. 
We  are  glad  that  thus  far  the  fViends  of  litera- 
ture have  been  able  to  succeeil. 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent  observes,  that  the  time  is 
now  drawing  near  wtien  the  subject  of  the 
petition  from  the  Incorporated  Law  Society, 
recently  presented  to  the  House  of  Commons, 
must  be,  if  at  all,  discussed  in  that  House, 
and  he  suggests  that  now  is  the  proper  time 
for  each  one  personally  to  impress  upon  Uie 
Members  of  that  House  the  reaaona  whieb 
have  induced  the  profession  to.  preient  nwk 
petition,  and  to  requeat  the  support  of  raeh 
Members  to  a  motion  for  the  introdnciioa 
of  the  necessary  provisions  for  our  retvef. 
We  think  the  matter  should,  at  least,  be  so 
brought  forward  as  to  ensure  the  attention  of 
the  House  ilnd  obtain  the  opinion  of  the  Go* 
vernment.  There  can  be  no  difficulty  in  saj^. 
gesting  a  tax  of  equal  amount,  in  a  form  free 
from  the  objections  wl)icb  apply  to  the  Certi- 
ficate Duty :  for  instance,  by  a  uM  Registry 
Duty  on  all  Profeuwns  and  Tratiea^ 

The  further  suggested  Bills  of  ''Genu 
one,  &c."  shall  be  considered. 

The  communications  of  ''Amicus;"  B. ; 
"Ad  remi"  <<  Querist;"  '*A  Subscriber;*' 
'•  Sine  qua  non  ;*'  A.  Y.  S. ;  J.  W.  S. ;  "  Psdr- 
play,"  Q.  Q.  Q.;   R.  W.  S.5  and  "Jas,- 

shall  be  attended  Cb.    . 

We  regret  that  we  cannot  .find  room  for  the 
'*  Defence  of  the  Certificate  Duty/'  anU  many 

other  papers,  until  next  wcek*^ 
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SATUIIPAY,  APRIL  30,  1842. 


**  Qaod  mngis  ad  Nos 
Pertinet,  et  nescire  malam  est,  Rgitaipus. 


HORAT, 


THE  INCOME  TAX  BILL. 


Wm  hsae  now  the  property  tax  biU  before 
us,  and  its  perusal  baa  certainly  not  tended 
to  lessen  uny  of  our  objections  to  it.  It  is 
not  very  agreeable  to  see  in  black  and  white» 
the  words  in  the  188th  section,  viz.  "that 
this  act  shall  commence  and  take  effect 
from  and  after  the  fifth  day  of  April,  1842, 
and,  together  with  the  duties  therein  con- 
tained, sbiall  continue  in  force  until  the 
pixth  day  pf  April,  1845."  It  does  not  in 
any  way  tend  to  allay  our  anxiety  in  this 
matter  to  know  that  the  poison  has  already 
began  to  work — that  the  tax-gatherer  is 
nl^ady  weaving  his  meshes  around  us— 
that  all  our  little  earnings  must  now  be 
reckoned  up,  not  for  any  pleading  purpose 
pf  self-gratulaticn,  putting  by,  or  spendung, 
but  ihfi^  we  may  find  aut  what  return  we 
piust  cq^e  under  thi«  dreadful  inquisition. 
It  is  not  Tery  pleasant  to  have  to  consider 
our  receipts  for  the  last  three  years,  or  the 
last  year;  with  the  view,  not  of  finding  out 
in  what  lawful  and  reasonable  enjoyment 
we  may  indulge ;  what  portion  we  may  put 
by  for  a  raiu]^  day,  or  what  debt  we  may 
be  able  to  liquidate,  but  simply  for  the 
purpose  of  exposing  all  our  concerns, 
of  laying  hare  to  the  world  what  we 
bare,  hacily  ventured  to  tell  ourselves,  of 
banding  over,  it  may  be  to  the  maligant 
eye  of  ft  professional  rival,  the  inmost 
secrets  of  our  whole  progress  in  life.  Neither 
IS  itan  exfdtin^  task  for  the  conscience, 
to  £aj^  our  affi^s  through  a  review  of  this 
nature— to  consider  whether  it  be  on  the 
whole,  more  advantageous  to  make  the  best 
of  our  story  or  the  worst— for  there  arc 
always  two  ways  of  telling  every  story; 
to  coqsider  what  we  may  fairly  conceal,  or 
what  we  may  reasonably  heighten ;  all 
Vol.  XXIII.    No.  715. 


this  we  viuat  riibrtly  do,:-for  let  our  nak- 
dera  remember,  that  for  eyery  pound  which 
they  have  received  nnce  .the  fifth  ai  the 
present  month,  a  day  of  reckoning  will  as- 
suredly come.  For  what  says  schedule 
D?  ''Upon  the  annual  profits  or  gains 
arising,  or  accruing  to,  any  person  residing 
in  Great  Britain,  from  any  profession,  trade, 
employment,  ^or  vocation  ;  there  shaU  be 
charged  yearly  for  every  twenty  Qhillingp 
of  the  amount  of  such  profits  or  gains,  the 
sum  of  seven  pence"  And  how  is  this  to 
be  ascertained  ?  We  find  the  mode  shortly 
referred  to  in  schedule  G. 

**  Every  person  carrying  on  any  trade, 
manufacture,  adventure,  or  concern  in  the 
nature  of  trade,"  is  to  state  "the  amount 
of  the  balance  of  the  profits,  upon  a  fair  and 
just  average  of  three  years,  or  for  such 
shorter  period  as  the  concern  has  been  car- 
ried on." 

"  Every  person  exercising  any  profes- 
sional employment,  or  vocation,"  is  to  state 
*'  the  amount  of  the  balance  of  the  pirofits, 
gains,  and  emoluments  thereof,  within  the 
preceding  year." 

And  now  let  us  sec  what  deductions  are 
to  be  allowed. 

In  estimating  the  balance  of  profits,  and 
gains,  no  sum  shall  be  set  apart,  or  de- 
ducted from  such  profit  ,qr  gains,  for 
any  disbursement,  or  expenses  whatever, 
not  being  money  wholly  and  exclusively 
laid  out,  or  expended  for  the  purpose 
of  such  trade,  manufacture,  adventure, 
or  concern,  or  of  such  professional  em- 
ployment or  vocation:  nor  for  any  dis- 
bursements, or  expenses  of  maintenance 
of  the  parties,  their  families,  or  establish- 
ments ;  nor  for  the  rent,  or  valup  of  any 
dwelliug  house,  or  domestic  offioes,  except 
such  part  thereof  as  may  be  used  for  the 
2M 
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purposes  of  such  trade  or  concern,   not   to  obstract  the  use  of  the  railway,  and  the  de- 
exceedina  the  proportion  of  the  said  rent,   fendaofs  case  was  on  the  olber  hattd,  that  his 

or  value  hereinafter  mentioned;  nor  for  any  i  "e^.  >«  .^'^\^?""%''^  TJ'Tl^  .SZ^ZiJl 
"  "^    earth  and  rubbish  into  a  ditch  near  the  railway 


sum  expended  in  any  other  domestic  or 
private  purposes,  distinct  from  the  pur- 
poses of  such  trade,  &c.,  or  of  such  profes- 
sion, &c. 

These  are  the  principal  clauses  of  the 
hill,  which  we  consider  most  likely  to  in- 
terest our  readers.  It  is  our  duty  to  point 
their  attention  to  them.  It  will  be  seen, 
that,  if  possible,  the  act  will  press  more 
severely  on  professional  men,  than  on 
tradesmen.  In  the  latter,  an  average  of  the 
last  three  year's  profits  is  to  he  the  guide ; 
while  the  professional  man  is  to  be  mulcted 
according  to  the  last  year's  profits,  which  are 
usually  the  largest.  The  tradesman,  who 
lives  in  his  house  may  deduct  the  value  : 
the  professional  man  is  allowed  no  set-off 
-for  his  residence,  unless  he  carries  on  his 
profession  in  it,  which,  although  done  in 
some  cases,  is  not^usual.  Nothing,  there- 
fore, is  so  hardly  deiadt  with  by  the  proposed 
income  tax,  as  professional  income.  Under 
these  circumstances,  although  we  fear  no- 
thing wiU  stop  its  progress,  we  must  pro- 
test against  it,  as  a  measure  unnecessarily, 
and  even  wantonly,  harsh  to  the  l^al  pro- 
fession. 


had  accidentally  dropped  part  of  the  rubbish 
on  the  railway,  and  it  was  insisted,  at  ail  et eots» 
that  there  was  no  evidence  to  show  that  the 
defendant  had  done  the  act  in  order  to  ob»tnict 
and  upset  the  carriages.  Afauie,  J.,  in  sam- 
moning  up  the  jury,  told  them,  that  if  they  be- 
lieved that  the  rubbish  had  been  dropped  on 
the  rails  by  mere  accident,  the  defendant  had 
not  committed  an  offence  within  the  act  of 
parliament ;  but  on  the  other  hand  it  was  by 
no  means  necessary,  in  order  to  bring  the  case 
within  the  act,  that  the  defendant  should  have 
thrown  the  rubbiah  on  the  ruls,  expreaaW  with 
a  view  to  upset  the  train  of  carriages.  If  the 
defendant  designedly  placed  these  sabatances, 
having  a  tendency  to  produce  an  obstruction, 
nut  caring  whether  they  actually  impeded  the 
carrioges  or  not,  that  was  a  case  within  the  act, 
and  the  jury  was  bound  to  convict.  Reginm  v. 
Holroifd,  2  Moo.  &  Rob.  339. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 

RAILWAYS. 

Railways,  as  will  be  remembered  by  our  rea- 
ders, have,  by  stat.  3  &  4  Vict.  c.  97.  been 
placed  under  the  controul  and  regulation  of  the 
state;  a  penalty  is  incurred  for  opening  a 
railway  without  notice  to  the  board  of  trade, 
(s.  2,)  and  for  obstructing  the  government  in- 
spector (s.  6.)  By  s.  9,  the  board  of  trade  may 
direct  prosecutions  to  enforce  the  provisions 
of  the  acts  forming  railways,  and  servants  be- 
longing to  these  companies  guiltv  of  miscon- 
duct,  may  be  fined  or  imprisoned  by  any  jus- 
tice  of  the  peace  (s.  13.)  or  he  may  send  the 
case  to  be  iried  by  quarter  sessions,  (a.  14,) 
and  persons  wilfully  obstructing  any  engine  or 
carriage  so  as  to  endanger  the  safety  of  the 
passengers,  shall  be  guilty  of  a  misdemeanour, 
and  be  liable  to  be  imprisoned  for  two  years, 

(«.  15.) 

A  case  has  recently  been  reported,  un- 
der an  indictment  under  s.  15  of  this  statute. 
The  railway  company  had  diverted  an  ancient 
highway,  (and  the  defendant  who  lived  close  to 
the  diversion)  had  indicted  the  company  for 
making  it,  and  whilst  these  disputes  were  going 
on,  large  quantities  of  earth  and  rubbish  were 
found  placed  across  the  railway  at  the  time  of  the 
diversion.  The  prosecutor's  case  was,  that  this 
had  been  done  by  the  defendant,  or  by  persons 
acting  under  his  orders,  wilfully  and  in  order 


NEW  BILLS  IN  PARLIAMENT. 


LAW  OF  MBRCHANTS. 

This  is  a  bill  to  Amend  the  Law  relating  to 
advances  bond  fide  made  to  agenU  intniated 
with  goods.  It  recites  the  6  G.  4,  c.  94,  and 
that  validity  is  given  (s.  2)  under  certain  cir- 
cumstances, to  contracts  or  agreements  made 
with  persons  intrusted  with  and  la  possession 
of  the  documents  of  title  to  goods  and  mer- 
chandize, and  coougnees  making  advances 
(sec.  1)  to  persons  abroad  who  are  intnisted 
with  any  goods  and  raerchaadiae,  are  entitled 
under  certain  circumstances,  to  a  Uca  thereon, 
but  that  under  such  act  and  the  present  sUte  of 
the  law,  advances  cannot  safely  be  made  upon 
goods  or  documenu  to  persons  known  to  have 
possession  thereof  as  agents  only :  and  that  by 
the  said  act  ii  ia  amongst  other  things  further 
enacted,  (sec.  4)  "  that  it  ahall  be  lawful  ti^ 
and  for  any  person  to  contract  with  any  agent 
intrusted  with  any  goods,  or  to  whom  the  same 
may  be  consigned,  for  the  purchase  of  any 
such  goods,  and  to  receive  the  same  of  and  to 
pay  for  the  same  to  such  agent,  and  such  coo- 
tract  and  payment  shall  be  binding  upon  and 
good  against  the  owner  of  such  goods,  not- 
withstanding such  person  shall  have  notice  that 
the  person  making  such  contract,  or  on  whose 
behalf  such  contract  is  made,  is  an  ai^^ent ;  pro- 
vided such  contract  or  payment  be  made  ia 
the  usual  and  ordinary  course  of  btuane^,  and 
that  such  person  shall  not,  when  such  contract 
is  entered  into  or  payment  made,  have  notice 
that  such  agent  is  not  authorized  to  sell  the 
same,  or  to  receive  the  said  purchase  money :" 
and  that  advances  on  the  security  of  goods 
and  merchandize  have  become  an  usual  and 
ordinary  course  of  business,  and  it  is  expedient 
and  necessary  that  reasonable  and  safe  facili* 
ties  should  be  afforded  thereto,  and  that  the 
same  protection  and  validity  ahould  be  ex* 
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tfcndeil  to  bon4  Jide  advances  apon  iroods  and 
merchandize  ai  by  the  recitea  act  is  given 
to  sales,  and  that  owners  intrustinjr  agents 
with  the  possession  of  goods  and  merchandize, 
or  of  documents  of  title  thereto,  should  in  all 
cases  where  such  otvners  by  the  said  recited 
act  or  otherwise  would  be  bound  by  a  contract 
or  agreement  of  sale  be  in  like  manner  bound 
by  any  contract  or  agreement  of  pledge  or 
lien  for  any  advances  bond  Me  made  on  the 
faith  thereof :  and  reciting  that  much  litigati- 
on  has  arisen  on  the  construction  of  the  recited 
act,  and  the  same  does  not  extend  to  protect 
exchanges  of  securities  bond  fide  made,  and  so 
much  nncertaiuty  exists  in  respect  thereof  that 
it  is  expedient  to  alter  and  amend  the  same, 
and  to  extend  the  provisions  thereof,  and  to 
put  the  law  on  a  clear  and  certain  basis. 
It  is  therefore  proposed  to  be  enacted— 
l.That  any  agent  intrusted  with  the  possession 
of  goods,  or  of  the  documents  of  title  to  goods, 
shall  be  deemed  and  taken  to  be  owner  of  such 
goods  and  docqments,  so  far  as  to  give  validity 
to  any  contract  or  agreement  by  way  of  pledge, 
lien,  or  security  bond  fide  made  by  any  person 
with  such  agent  so  intrusted  as  aforesaid,  as 
well  for  any  original  loan,  advance,  or  payment 
made  upon  the  faith  of  any  consignment,  de- 
]K>sit,  transfer  or  delivery  of  such  goods  or  do- 
cuments, as  also  for  any  further  or  continuing 
advance  in  respect  thereof,  and  such  contract 
or  agreement  shall  be  binding  upon  and  good 
against  the  owner  of  such  goods  and  all  other 
persons  interested  therein,  notwithstanding  the 
person  claiming  such  pledge  or  lien  may  have 
had  notice  that  the  person  with  whom  such 
contract  or  agreement  is  made  is  only  an  agent. 

2.  That  where  any  such  contract  or  agree- 
ment^ #or  pledge,  lien,  or  security  shall  be 
made  in  consideration  of  the  delivery  or  trans- 
fer to  such  agent  of  any  other  goods  or  iner. 
chandize,  or  document  of  title,  or  negotiable 
aecurity,  upon  which  the  person  so  dehvering 
up  the  same  had  at  the  time  a  valid  and  avail- 
able lien  and  security  for  or  in  respect  of  a 
previous  advance  by  virtue  of  some  contract 
or  t^reement  made  with  such  agent,  such  con- 
tract and  agreement,  if  bond  fide  on  llie  purt  of 
the  person  with  whom  the  same  may  be  made, 
shall  be  deemed  to  be  a  contract  made  in  con- 
8ideration  of  an  advance  within  the  true  in- 
tent and  meaning  of  this  act,  and  shall  be  as 
valid  and  effectual,  to  all  intenU  and  purpoces, 
and  to  the  same  extent,  as  if  the  consideration 
for  the  same  had  been  a  bond  fide  present  ad- 
vance of  money:  Provided  always,  that  the 
lien  acquired  under  such  last-mentioned  con- 
tract or  agreement  upon  the  goods  or  docu> 
menta  deposited  in  exchange  shall  not  exceed 
the  value  at  the  time  of  the  goods  and  merchan- 
dize which,  or  the  documents  of  title  to  which, 
or  Che  negotiable  security  which  shall  be  de- 
livered up  and  exchanged. 

3.  But  the  statute  is  to  be  construed  to  pro- 
tect only  transactions  bond  fide,  without  notice 
that  the  agent  pledging  is  acting  without  au- 
thority, or  maid  fide  against  the  owner.  Not 
to  extend  to  antecedent  debts,  nor  to  autho* 
rize  the  agent  to  deviate  from  instructions. 


4.  Meaning  of  the  term  ''document  of 
title;"  and  when  agent  intrusted;  and  when 
in  possession.  Meaning  of  "  advance  on  the 
faith  of  goods  or  documents;''  and  meaning' 
of  "  contract  or  agreement ;"  and  *'  advance." 
Possession  primd  facie  evidence  of  intrusting. 

5.  Agent's  civil  responsibility  not  to  be  di- 
minished.   7  9l%  Geo.  A,  c.  29. 

6.  Agent  making  consignment,  &c.  con* 
trary  to  instruction  of  principal,  guilty  of 
misdemeanor.    7  &  8  Geo.  4,  c.  29. 

7.  Right  of  owner  to  redeem ;  or  to  recover 
balance  of  proceeds.  In  case  of  bankruptcy, 
owner  to  prove  for  amount  paid  to  redeem,  or 
for  value  of  goods,  if  unredeemed. 


PRESUMPTION  OF  SURVIVORSHIP. 

DBCIBIONS  OF  THB  COUaTS  OF  LAW  AVD 
XQUITY. 

Having  in  the  last  paper  on  this  subject,  (p. 
470,  QfUe,}  sUted  the  effect  of  the  decisions  in 
the  Eccietiaeiieai  Courts,  we  proceed  now  to 
the  Temporai. 

The  first  case  is  that  of  Mason  v.  Mason,  I 
Mer.  308,  which  was  heard  by  Sir  fFiUiam 
.Grani,  is  remarkably  similar  to  those  of  goods 
of  Selwyn  and  fVri§^ht  v.  Netkerwood,  A  fa- 
ther had  made  a  will  bequeathing  property  to 
all  his  children  "  who  should  be  living  at  his 
death.*'  The  father  and  one  of  his  sons  pe- 
rished together  by  shipwreck,  and  the  ques- 
tion of  course  was  whether  the  son  was  "  living 
at  his  father's  death.''  Sir  fFiWam  Grant  (after 
observing  that  he  thought  the  stress  of  argu- 
ment in  General  Stantti^s  case  was  in  favor 
of  the  father's  representatives,  because  there 
were  two  chances  in  their  favor,  namely,  of 
the  father  surviving,  and  of  both  father  and 
daughter  dying  at  the  same  time,  and  only  one 
against  them,  namely,  of  the  daughter  sur- 
viving,) addressing  himself  to  the  counsel  for 
the  plaintiff,  who  were  the  representatives  of 
the  deceased  son,  said,  "In  the  present  case,  I 
do  not  see  what  presumption  is  to  be  raised  s 
and  since  ii  is  impouibte  you  should  demonstratet 
I  think  that  if  it  were  sent  to  an  issue  you  must 
fail  for  want  of  proof, ^^  However,  the  plain- 
tiff's counsel  still  pressing  for  an  issue,  an  issue 
was  accordingly  directed  by  his  Honor,  the  re« 
suit  of  which  has  not  transpired. 

The  relative  ages  of  the  father  and  son  do 
not  appear  in  the  report  of  the  above  case, 
nor  does  the  proportion  of  their  respective 
bodily  powers.  The  errand  principle  pervading 
the  decisions  in  the  Ecclesiastical  Courts,  was 
here  applieil  by  Sir  fFUliam  Grant ;  that 
learned  judge  most  clearly  intimating,  that  it 
would  be  for  the  pluin>itfs,  the  representatives 
of  the  party,  who  never  bad  any  interest  in  the 
property  in  dispute  unless  he  was  the  survivor, 
to  prove  the  fact  of  hts  survivorship,  and  he,  at 
the  same  time,  avoided  the  confnsion  into 
which  the  Ecclesiastical  Judges  had  betrayed 
themselves,  as  above  pointed. out,  by  saying,. 
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hi'  did  mi  tee  ufk«i  preeumpikn  was  to  he 
ttMed. 

The  reoiaininji^  authority  is  a  case  of  SUUck 
V.  Booik,  6  Jurist,  142,  recently  decided  by 
\^ce  Chancellor  Knight  Bruce,  Tiro  brothers 
were  lost  in  the  same  vessel  on  their  ▼oyai^e 
ffon  Demerara,  the  one  aged  twenty-nine,  the 
other  twenty.  His  Honor  said,  *'\  think  the 
Court  need  not  necessarily  presume  that  they 
both  died  at  the  same  lime,  but  that  evidence 
may  he  admitted  to  shew  which  of  them 
died  first.  From  the  evidence  before  the 
Master,  it  appears,  that  James  was  an  older, 
inor^  robust,  and  experienced  mariner  than 
Charles,  and  having  regard  to  Chat  evidence, 
]  am  of  opinion  that  the  Master  was  right  in 
coming  to  the  conclutfion  that  James  survived 
his  brother." 

It  seems  to  have  been  in  this  case  really  un- 
necessary to  determine  the  question  ;  the  pro- 
perly in  litigation  had  been  bequeathed  to  the 
two  brothers,  and  their  sister,  and  a  grand-child 
of  the  testator,  with  benefit  of  survivorship, 
ataong  them  as  expressed  in  the  will,  and  the 
Court  decided,  upon  the  construction  of  the 
clause  of  accruer,  that  the  sister  was  entitled 
to  the  whole  as  last  survivor  :  the  Fice  Cha/t- 
eeilor,   however,    delivered  judgment    upon 
both  queaiions ;  a  circumstance  which  is,  per- 
h|ips,  to  be  regretted.    His  Honor  seemed 
justly  repugnant  to  adopting  the  unreasonable 
supposition,  that  both  brothers  died  at  the 
same  moment ;  he,  however,  omitted  to  take 
notice  of  the  principle  mainly  established  by 
the  cases  in  the  Ecclesiastical  Courts^  and 
corroborated  by  the  great  authority  of  Sir 
9yUUam  Grant ,  and  which  had  in  fact  been 
long   ago,    approvingly  suggested  by    Lord 
Hardwicke,  in  Hitchcock  v.  Beardsley,  West, 
ca.  temp.  Hardw.  445,  of  throwing  (he  onu$  of 
proof  on  the  representatives  of  the  party  to 
whom  the  debateable  property  did  not  origi- 
nally belong.    Now,  though  the  decisions  in 
the  Ecclesiastical  Courts  were  certainly  not 
binding  on  Sir  A^  Bruce,  yet  being  pronounced 
upon  questions  aa  to  which  they  have  common 
jarisdiction  with  the  temporal,  and    wliicb 
seem  idmost  necessarily  to  require  a  uniform 
rule  in  both  courts,  they  were,  it  should  seem, 
entitled  to  much  attention  and  respect.    It 
must  however,  be  observed  that  neither  gootU 
of  Murray  nor  Satterthteaite  v.  PoteeU,  was 
cited. 

.  it  is  well  worthy  of  remark,  that  in  all  the 
cases  of  this  nature  which  have  yet  occurred,  it 
was  wholly  unnecessary,  if  the  principle  of  the 
Ecclesiastical  Courts  were  correct,  to  deter- 
mine which  of  the  two  sufferers  was  the  sur- 
vivor I  that  principle  being  alone  suifficient  to 
guide  the  decisions  of  the  Courts  (  by  its  ap- 
plication, the  perplexing  queiition— the  ques- 
tion which  can  never  be  satisfactorily  solved — 
which  mocks  the  ingenuity  of  man—is  avoided; 
it  is,  therefore,  matter  of  surprise,  that  a  judge 
should  reject  a  rule  so  simple,  so  reasonable, 
and,  to  a  le^al  mind,  so  familiar,  for  the  pur- 
pose of  having  recourse  to  vague  and  unsafe 
presumptions.  It  is  apprehended  that,  inde- 
pendently of  express  authority,  the  principles 


that  a  party  most  rceover  by  the  sCrengtli  of 
his  own  title,  and  that  the  affirmative,  ao4  not 
the  negative,  is  to  be  proved,  are  so  generally 
diffused  throughout  the  whole  English  law 
relating  to  conflicting  claims,  that  the  appli« 
cation  of  them  to  the  cases  in  question,  wu 
not  only  prudent,  but  even  peremptorily  re- 
quired. The  representatives  ofB,,  the  deceiased 
quasi-claiinant,  insist  that  he  was  next  of  kin 
of  j4.  (the  owner  of  property)  immediately 
after  the'death  of  ^.  The  affirmative  of  the 
issue  between  the  parties,  correctly  under- 
stood, is,  that  B.  survived  ^.,  and  unleaa  the 
truth  of  this  affirmative  can  be  eatabliahed, 
the  Court  must  pronounce  in  favour  of  tbo^e 
next  of  kin  as  to  whose  survivorship  there  is 
no  doubt,  and  whose  claim  can  be  rebutted 
only  by  proof  of  a  superior.  On  the  other 
hand,  for  the  doctrine  of  presumption,  it  most 
be  confe«sed,  by  reason  of  the  isolated  nature 
of  the  subject,  that  no  analogical  authority  is 
to  be  found  in  the  English  law ;  and  though 
the  civil  law  acknowledges  the  doctrine,  yet 
even  there  it  is  found  to  be  but  concurrent 
with  the  other  principle :  and  it  must  be  no- 
ticed that  in  Maeon  v.  Afaeon,  Sir  fFiUmm 
Orant  said,  that  though  there  were  many  in- 
stances in  which  the  principles  of  4mw  had 
been  adopted  from  the  civilians  by  our  English 
Courts,  there  were  none  that  he  knew  o/^  in 
which  they  had  adapted  presumptione  t^  faeta 
from  the  rule*  of  the  cwil  iaw. 

Passing  by,  however,  the  more  legal  nature 
of  the  principle  adopted  by  the  Ecclesiastical 
Courts,  let  us  compare  the  abstract  merits  of 
the  two  doctrines ;  on  the  one  side,  we  have  a 
rule  which  is  just,  simple,  and  easy  of  appli- 
cation ;  on  the  other,  a  course  of  presumptions 
of  endless  variety,  based  upon  neither  justice, 
reasoning,  or  common  sense,  and  often  almost 
incapable  of  use.  l^he  mind  of  the  arbiter 
would,  it  is  imagineil,  hesitate  but  little  in  a 
competition  between  such  rivals.  The  pre- 
ceding observations  are -applicable,  ii  is  true, 
to  those  cases  only  which  can  be  disposed  of 
by  recurring  to  the  principle  above  pre- 
ferred ;  there  may  be  cases  to  which  that 
principle  may  at  first  sight  serni  inapplicable, 
yet,  it  is  apprehended,  that  upon  a  closer  ob- 
servation of  their  nature,  all  wiU  be  found 
capable  of  being  subjected  to  it.  Suppose  a 
l>equest  to  the  survivor  of  A.  and  B. ;  anppose 
that  A,  and  B,  were  drowned  together  in  the 
same  ship ;  here  it  is  true,  that  if  the  conflict 
were  between  the  representatives  of  J,  and  B. 
alone,  the  principle  above  mentioned  could 
not  be  applied,  neither  of  them  being  the  ori- 
ginal owner  of  the  property ;  but  inasmuch  as 
the  intention  of  the  donor  was  that  the  oliject 
of  his  bounty  should  be  the  survivor  of  the 
two,  it  behoves  those  who  claim  the  benefit  of 
the  gift,  to  make  out  their  title  hy  proving 
that  j4,  or  B„  through  whom  they  daim,  sur- 
vive<l  the  other,  and,  as  neither  can  produce 
such  proof,  both  claimants  must  fu),  and  the 
bequest  must  lapse  {  a  result,  it  is  conceived, 
which  would  be  no  less  consistent  with  justice 
than  with  the  intention  of  the  testator.  Again, 
suppose  that  J,  and  B.  were  joint-tenanUi 
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kore  tbeqnestioB  would  seem  more  difficult, 
•till,  it  is  apprehended,  the  tame  priDciple 
mlifht  with  correctness  be  applied ;  tor  as  the 
heir  of  neither  conld  prove  that  bis  ancestor 
hid  survived  his  companion,  he  could  not  be 
entitled  to  claim  af  ainst  the  heir  of  the  otheri 
the  share  of  which  that  otiier  died  seised,  and 
yet,  as  the  heir  of  each  was,  by  common  right 
entitled  to  the  interest  of  which  his  ancestor 
died  seised,  he  could  not,  except  by  the  asserter 
of  a  superior  paramount  ri/f  ht,  be  deprived  of 
that  interest.  Upon  this  latter  example,  happily, 
■  valuable  opinion  is  recorded.  In  Bradthaw  v. 
Ta^imiH,  2  Dick.  633,  Lord  Thurlaw  said—*'  If 
two  persons,  heiag  joint-tenants,  perish  by  one 
blow,  the  estate  will  remain  in  joiut-tenancy  in 
their  resoective  heirs."  Whether  the  heirs  of 
the  two  deceased  would  hold  in  Joint^enancp 
tosrether,  as  intimated  here,  might  admit  of 
muth  curious  argument :  it  is,  however,  highly 
satisfsctory  to  be  possessed  of  the  above  opin- 
ion from  so  great  a  Judge  as  Lord  Ihurlow. 

Supposing,  however,  that  there  may  be  cases 
which  cannot  be  governed  by  the  principle 
above  advocated,  would  it  not  be  expedient  to 
adout  Some  other»  or  others,  which  would  in- 
cluae  them,  as  necessity  may  arise,  (for  expe- 
rience and  reflection  prove  that  the  excepted 
cases  must  be  extremely  rare)  ?  Or,  if  such  a 
coarse  be  disliked,  ought  not  the  legislature 
to  intervene,  and  relieve  courts  of  justice  from 
the  v«n  tasks  iu  which  the  enquiries  under 
consideration  must  engage  them  ?  It  seems, 
indeed/ unworthv  of  the  liberal  and  enlightened 
spirit^  both  judicial  and  legislative,  which  in 
this  age  has  prevailed,  to  suffer  the  ownership 
of  property  to  be  dependent  upon  such  bare 
surmises— surmises,  to  the  result  of  which  the 
tusuccessfol  partv  will  never  respectfully  and 
contentedly  accede— surmises,  the  declaration 
of  which  must  always  inflict  natural  pain  upon 
the  loser,  when  he  sees  by  liow  slight  a  force 
his  lot  was  swayed  from  opulence  to  beggary. 
In  the  reign  of  Eltiabeth,  a  father  and  son 
were  hanged  in  one  cart,  but  because  the  son, 
by  struggling  longest,  *' shaking  his  legs," 
was  supposed  to  nave  been  the  survivor,  his 
widow  was  held  entitled  to  dower,  Brmg'kton 
V.  RandiU,  Cro.  El.  603.  Now,  is  there,  in 
the  nineteenth  century,  any  civilized  man»  any 
lawyer,  who  would  not  be  heartily  disgusted 
with  the  present  promulgation  of  such  juris- 
prudence as  this }  Yet,  though  l>earing  in  itself 
a  more  ludicrous  absurdity,  is  it  in  truth  more 
intrtnsicallv  irrational  than  the  doctrine  above 
assailed  ?  It  certainly  afforded  more  abundant 
ground  for  the  presumption  made. 

In  cases  where  the  law  has  merely  to  regu- 
late the  devolution  of  the  property  of  deceased 
persons,  upon  some  arbitrary  and  substantive 
principle,  where  none  is  presented  by  nature. 
It  ought  to  adopt  some  uniform  and  reason- 
able rule ;  it  ought  to  prove  itself  deserving  of 
the  complacent  commendation  contained  in 
one  tff  its  maxims,  by  which  it  is  declared  to 
be  wmma  ratio.  In  citses  where,  having  sub- 
nitted  the  disposition  and  appointment  of 
property  to  the  will  of  its  owner,  it  professes 
to  ensure  the  fulfillment  of  that  wilU  it  under- 


'tokes  another  task,  namely,  of  providing  that 
the  intention  of  the  disposer  shall  not  be  nn<* 
necessarily  defeated  i  and,  perhaps,  even  that 
his  purpose  shall  not  be  effected,  far  less 
strained  into  effect,  in  cases  where  his  inten** 
tion  would  not  warrant  it ;  at  least  so  far 
as  by  a  certain  and  permanent  rule,  this  eud 
can  be  attained  i  and  is  it  not  clear  to  all» 
that,  where  the  object  of  ^  testator's  bounty 
dies  with  him,  it  is  an  unjust  mockery. to  be 
sagely  speculating  whether  his  legatee  sttr- 
vived  him  ;  since,  in  truth,  if  he  did  so,  it  is 
certain  that,  according  to  the  real,  theoaturalh 
and  popular  sense  of  the  term,  he  did  not  sur** 
vive  ?  And  does  not  this  reproof  apply  to  all 
cases  of  the  like  nature  ?  In  Tavwr  v.  D^ 
Iwk,  Sir  John  Nichotl  said,  'Uf  the  Court 
resorted  to  the  probability,  of  what  the  de- 
ceased would  have  done,  could  it  be  supposed 
that  he  would  have  allowed  the  whole  of  hib 
property  to  have  gone  from  his  own  brother 
and  sister  to  his  wife's  relations }"  (See,  to  the 
same  effect,  the  passages  already  cited  from 
the  judgment  of  the  same  judge,  in  Sfflwvm  v. 
Selwpk,)  The  same  case  a^rds  a  striking 
instance  of  the  diflicultles  to  which  the  appli- 
cation of  the  doctrine  of  presumption  would 
give  rise,  and,  by  illustrating  upon  what  a  va- 
riety of  facts  the  Courts  would  have  from  time 
to  time  to  adjudicate,  proves  the  expedience 
of  riijeeting  a  principle  which  would  afford 
^ood  grounds  tor  the  litigation  of  every  case 
lUr  which  such  a  question  occurred.  In  that 
case,  evidence  was  given  that,  /our  montht  to- 
fore  the  fatal  event,  the  husband  was  afflicted 
with  an  asthma,  and  the  wife  active  and  bust- 
ling, and  Sir  John  Niikoii  observed,  that,  not- 
withstanding  this,  in  a  moment  of  danger,  the 
timidity  of  her  sex  mf^A/ overpower  her,  and 
that,  though,  at  times,  the  husband  mf^il/ have 
suffered  from  an  asthma,  he  yet  mig'hi,  m  a  mo- 
ment of  difficulty,  have  been  able  to  exert 
himself  with  effect.  A  like  example  may  be 
produced  from  the  case  of  Siifick  t.  Booth. 
There  the  V.  C.  asked  Mr.  Simkimon,  whe- 
ther he  intended  his  argument  to  go  the  length, 
that  if  a  young  man,  being  a  good  swimmer, 
and  an  old  feeble  man  perish  in  the  same  ves- 
sel, it  must  be  presumed  that  both  died  at  the 
same  time  \  And  Mr.  SimMntom  replied  that  be 
did,  because  a  young  man  might  nave  trusted 
t*  his  strength,  and  so  have  perished  flrsi ; 
whilst  the  old  man  might  have  remained  below 
in  the  cabin,  or  oa  some  part  of  the  wreck. 
These  instances,  and  the  argument  used  hi 
General  SiMvtJt'M  case,  that  women  would 
more  probably  be  in  the  cabin,  and,  therefore, 
the  water  would  overpower  them  before  reach- 
ing the  male  passengers,  whose  more  likely 
position  would  be  on  the  deck»  prove  upon 
how  slender,  and  aometimes  unnatural  reasoU- 
ing,  such  decisions  might  turn,  and  afford  a 
strong  ground  for  rejecting  these  ill-founded 
presumptions.  Their  fallacy  ia  further  ex- 
posed, if  we  consider  upon  what  a  presumption 
the  presumptions  themselves  are  founded  ^  it 
is  invariably  assumed,  that  the  struggle  whieh 
the  more  robust  can  longest  support,  is  always 
mede,  whereas,  it  must  be  admitted^  thai  the 
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more  manly  and  coura^eoas,  and,  therefore^ 
the  more  active  compotes  sui,  would  often  leap 
spontaneously  into  the  wave,  and  meet  at  once 
the  fate  from  which  no  human  power  seemed 
capable  of  withholding  them ;  and  even 
where  no  such  voluntary  destruction  took 
place,  and  the  strugi^le  is  actually  endured  by 
each,  accident  must  variously  determine  at 
what  periods  the  struggle  of  each  is  to  be 
made. 

It  is  submitted,  therefore,  that  the  proper 
answer  to  the  question  proposed  at  the  com- 
mencement of  this  enquiry,  is,  that  no  pre- 
gumption  whatever  ought  to  be  made. 


BANKRUPTCY  PRACTICE, 

PROOF  OF  DEBT.-— COLX.ATBRAL  BILLS  OF  BZ- 
CHANOB. 

The  following  judgment,  in  bankruptcy,  was 
recently  given  by  Mr.  Commissioner  Evam. 
The  importance  of  the  decision,  and  the  effects 
of  his  views,  if  generally  adopted,  upon  a 
great  number  of  transactions  in  which  the  len- 
ders relied  that  they  had  much  better  security 
for  their  money  than  it  appears  they  have, 
were  strongly  pressed  upon,  and  admitted,  by 
the  learned  commissioner. 

It  is  not  the  intention  of  the  creditor  in  the 
present  case,  to  pursue  the  matter  •  therefore 
the  public  may  have  to  wait  some  time  before 
the  law  on  the  subject  is  fixed. 

In  this  case,  the  creditor  ^.  B,  lent  the  bank- 
rupt lOUO/.,  and  he  received  from  the  bank-- 
rupt,  seven  bills  of  exchange  amounting  to 
1,095/.  1#.  6d,  The  bills  of  exchange  were 
drawn  and  endorsed  by  the  bankrupt.  The 
aolicitor  for  the  assignees  opposed  the  recep- 
tion of  the  proof,  on  the  ground  that  the  bills 
*of  exchange  were  a  security,  and  must  be  sold 
before  the  creditor  could  prove.  On  behalf 
of  the  creditor,  it  was  contended,  that  it  was 
•  usual  for  creditors  under  similar  circumstances 
to  prove  the  original  debt,  and  to  exhibit  the 
bills  as  securities.  Secondly,  that  the  bank- 
rupt having  endorsed  the  bills,  that  circum- 
stance entitles  the  creditor  to  prove  without 
selling  the  bills.  With  regard  to  the  firs:  po- 
sition, /  can  only  my  that  no  proof  hoe  been  ob- 
jected to  before  me  on  this  ground  since  I  have 
eat  in  this  place. 

There  can  be  no  doubt,  but  that  if  a  debtor, 
by  way  of  collateral  security,  deliver  a  bill  of 
exchange,  or  promissory  note,  to  his  creditor, 
without  his  name  upon  the  paper,  it  must  be 
disposed  of  as  a  pledge,  and  the  produce  ap- 
plied to  reduce  the  debt,  the  residue  only  of 
the  demand  being  proveable  under  the  com- 
mission. Ea  pane  Troughton;  Ea  parte 
Smith  s  Es  parte  fFhittle ;  Ex  parte  Roberts  ,• 
1  Cook's  Bankrupt  Laws,  124.  The  Bank  of 
Engtandv,  Neteman,  Lord  Bay.  442  5  12  Mod 
241  i  Comyn,67j  Ex  parte  Smith,  2  Cor. 


210 ;  Ex  parte  Martell,  I  Rose,  829 ;  Ex  parte 
Britten,  3Dea.  &  Chitty,  41. 

1  shall  now  consider  what  effect  ought  to  be 
given  to  the  indorsement  by  the  bankrupt,  it 
has  been  decided  in  Ex  parte  Tteogood,  19 
Ves.  229,  that  the  mere  fact  that  the  bills  have 
been  indorsed  by  the  bankrupt  does  not  decide 
the  question,  and  that  if  the  transaction  be  one 
of  discount,  the  proof  ought  to  be  made  on  the 
bills  of  exchange.  In  Ex  parte  Bum,  2  Rose, 
55,  a  case  precisely  similar  to  the  prevent,  the 
Lord  Chancellor  (Lord  Eldon)  decided  that 
the  creditor  having  stated  that  he  held  these 
bills  as  a  security  was  precluded  from  sayin^^ 
that  they  were  not  to  be  treated  as  a  seciiricy 
because  they  were  endorsed.  However,  in  the 
case  of  Ex  parte  Twogood,  the  same  learned 
Lord  did  not  consider  the  form  of  this  deposi- 
tion conclusive  against  the  creditor. 

The  principle  that  ought  to  govern  all  deci- 
sions upon  this  point  is,  that  a  creditor  havine* 
the  security  of  a  third  party  shall  avail  himseu 
of  that  security  to  the  utmost,  but  that  as  to 
that  part  of  his  debt  not  covered  by  such  seca« 
rity,  he  shall  be  in  no  better  position  than  the 
other  creditors  of  the  bankrupt :  but  if  a  cre- 
ditor for  1000/.  have  bills  to  the  amount  of 
1000/.,  and  he  can  prove  for  his  whole  debt  on 
the  bankrupt's  estate,  and  afterwards  receive 
lX)s.  in  the  pound  on  the  bills  from  the  parties 
indebted  to  the  bankrupts,  and  be  stilt  entitled 
to  hold  his  proof  for  the  1000/.,  the  result  will 
be,  that  if  the  estate  pay  10».  in  the  pound,  he 
will  get  the  whole  of  his  debt,  but  a  creditor 
without  security  for  500/.  will  receive  25(W. 
only,  which  appears  to  be  most  unjust,  as  they 
are  both  of  them  creditors  for  500/.  unsecured ; 
and  I  cannot  see  any  difference  whether  the 
part  payment  arises  from  a  quantity  of  goods 
belonging  to  the  bankrupt,  or  a  debt  due  from 
one  of  his  debtors  to  hioi.  It  appears  to  me 
that  the  indorsement  of  biUs  is  merely  evi- 
dence to  prove  that  the  transaction  was  one 
of  discount ;  and  if  the  amount  of  the  bills  were 
equal  to  the  amount  lent,  1  should  think  the 
indorsement,  unexplained,  to  be  conclusive  evi* 
dence  that  the  bills  were  discounted,  and  that 
the  proof  ought  to  be  on  the  bills.  In  this 
case,  not  only  has  the  creditor  sworn  that  the 
transaction  was  not  one  of  discount,  but  the 
amount  of  tiie  bills  exceeds  the  money  lent 
and  interest  thereon.  1  am,  therefore,  of 
opinion,  that  the  bills  were  deposited  as  a 
pledge,  and  that  they  mu«t  be  sold  before  the 
proof  can  be  made.  Ex  parte  Btoxham,  6  Ves. 
449,  and  that  class  of  cases  only  applies  to 
proofs  against  third  parties. 

DEFENCE 
OF  THE  CERTIFICATE  DUTY- 

To  the  Editor  of  the  Legal  Observer, 
Mr.  Editor, 
Without  controversy,  it  is  conceded,  that 
your  agitation  of  the  repeal  of  the  certificate 
duty  proceeds  from  the  conviction  that  you 
are  anvancing  the  interests  of  the  profession ; 
but,  as  I  have  long  presumed  to  diflR^  from 
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you  on  this  subject,  permit  me  once  more  to 
trouble  you,  some  of  the  law  societies  havio^ 
petitioned  for  the  repeal ; — many  and  oppos- 
ing arguments  for  which  have  been  advanced 
In  your  columns,  and  hundreds  of  hard  words 
have  been  expended,  without  convincinir  such 
obstinate  persons  as  myself  that  it  would  be 
either  desirable  or  just. 
'  Adverting  to  your  two  last  papers,  and  the 
agitating  communications  appended  to  them — 
you  say,  in  the  first,  "  we  find  there  is  some 
difference  of  opinion  amon^^st  the  leadiofir  soli- 
citors on  the  subject  of  the  agitatiouia/M^piv- 
eent  time ;"  but  your  correspondent  T.  W;  H. 
goes  farther,  and  says  **  the  truth  is  simply 
this,  the  leadiof^  influential  members  do  not 
feel  the  duty,  and  I  have  heard  many  a  rieh 
attorney  say,  he  wished  it  were  doubled,  or  even 
itrebled."    Protesting  against  the  scandal  of 
being  considered  one  of  those  *'  rich  attor- 
neys," permit  me,  on  the  credit  of  T.  W.  H., 
to  ask,  if  there  is  not  some  colour  of  dis- 
ingenuousness  in  your  observation,  and  in  the 
note  in  a  portion  of  your  last  publication,  in 
which  you  state,  that  1  stand  alone  in  the  de- 
fence of  this  duty?     1   know  you  will  ex- 
cuse  the  freedom  of  these  remarks,  and  in 
order  to  propitiate,  I  concede  that  for  more 
than  twenty  years  the  tax  has  signally  failed 
in  the  object  of  the  "  lynx  eyed  attorneys  " 
by  whom  it  was  originally  patronized;  but, 
then,  r  contend  that  the  vicissitudes  te  which 
the  law  as  a  science,  and  the  profession  as  a 
bod)r,  has,  in  the  meantime,  been  exposed, 
furnish  the  reverse  of  a  reason  why  the  tax 
ahould  be  repealed. 

Much  stress  has  been  laid  by  some  of  your 
correspondents  on  the  circumstance  of  the 
certificate  duty  being  a  war  tax.  It  cannot 
be  denied  that  the  war  entailed  a  much  he-ivier 
burden  than  it  was  ever  expected  we  should 
be  able  to  bear,  and  it  may  be  said,  with  con- 
siderable truth,  that  it  created  our  cotton 
and  many  other  of  our  manufacturing  in- 
terests, founding  families  of  enormous  wealth, 
realizing  and  employing  capital  of  hitherto 
unexampled  magnitude,  and  calling  into  exist- 
ence a  new  and  glittering  state  of  things; 
but,  looking  on  the  reverse  side  of  the  pic- 
ture, it  has  created  a  mass  of  squalid  poverty ; 
and  what,  perhaps,  is  more  pertinent  to  the 
present  subject,  it  has  both  deluged  and 
diluted  the  profession.  A  great  change  has, 
indeed^  taken  place  in  our  spirit  and  feelings— 
one  which  has  a  downward  tendency,  and  its 
unsightly  blossoms  are  fast  ripening  into 
fruits. 

It  is  under  such  circumstances  that  the 
repeal  of  the  certificate  duty  is  sought  for. 
Your  correspondtints  would  array  the  privi- 
leices  of  the  profession  against  what,  in  such 
case,  I  call  the  rights  of  the  public.  They  do 
not  appear  to  see  that  the  profession  is  a  pri- 
vileged class;  that  legislation  has  taken  some- 
what of  a  free-trade  course,  and  that  what  are 
called  class  interests  are  jealously  looked  upon. 
They  appear  to  forget  that  any  man,  without 
an  apprenticeship,  may  be  an  architect,  a 
carpenter,  a  butcher,  or  a  tailor^  the  statute 


of  £lizabeth  having  long  since  been  repealed ; 
and  that  the  inquiry.  ha»  been  made  why  he 
may  not  become  a  lawyer  ?  The  old-fashioned 
plea,,  setting  up  the  interests  of  the  public, 
has  been  repudiated  in  the  above  and  scores 
of  other  instances,  and  the  notion  is  daily  be- 
coming more  popular  that  the  public  can  and 
will  take  care  of  itself,  without  the  intrusive 
aid  of  legislation.  As  a  lawyer,  I  may  dispute 
this,  or  claim  an  exception  in  favour  of  the 
law ;  but,  when  I  see  the  profession  struggling 
to  rid  itself  of  a  tax,  rightfully  imposed,  and 
legitimately  continued,  because  it  cannot  be 
parted  with,  as  one  of  the  public,  I  have  the 
right  to  look  into  the  facts,  and  say  to  the 
profesaion,  if  it  gets  rid  of  the  tax,  it  must  re- 
linquish its  privileges.  It  may  be  asked,  what 
are  they,  and  what  are  they  worth  ?  Briefly  it 
is  answered— none  but  those  who  have  served 
an  appreDliceship— who  have  been  examined 
and  admitted,  can  practise  as  an  attorney 
without  exposure  to  penal  conse(}uences ; 
here  is  exclusiveness,  and  whatever  is  exclu- 
sive is  privileged. 

It  is  the  consciousness  of  privilege  which 
sets  up  a  substantial,  though  apparently  an 
imaginary  value,  and  throws  a  protection 
around  its  object — which  irresistably  sets  up  a 
code  or  standard  for  the  rule  and  government 
of  those  who  are  fortunate  enough  to  become 
iU  subjects,  and  denouncing  all  those  who 
deviate  from  it;  all  which,  when  viewed 
through  the  lights  and  shadows  of  the  prevail- 
ing notions  of  the  day,  are  opposed,  and  are 
consequently  considered  as  mjurious  to  the 
public  interest.  As  to  their  value,  it  will  be 
sufficient  to  direct  a  glance  at  a  large  number 
of  the  profession,  who  are  living  witnesses  of 
the  ease  and  comfortable  enjoyments  which 
their  professional  position  alone  procures  for 
them. 

You,  Sir,  have  long  earnestly  advocated  the 
repeal,  and  have,  at  length,  succeeded  in 
getting  up  sufficient  steam  for  two  or  three* 
petitions— important  ones,  I  admit — ^but  I 
fancy,  the  apathy  of  which  yon  have  so  long 
complained,  still  generally  exists;  nor  am  I 
aware  that  there  has  been  any  diminution  in 
the  number  of  those  who  are  every  term  press- 
ing into  the  profession  as  a  field  of  remuner- 
ating emolument  for  their  talents  and  their 
labours,  evidently  disregarding  your  estimate 
of  their  chances  of  obtaining  it.  This  fact 
alone  is  conclusive,  that  no  sane  financier  will, 
from  any  abstract  or  speculative  love  of  justice, 
ever  relinquish  a  tax  which  the  Incorporated 
Law  Society,  in  its  petition,  truly  states  pro- 
duces 85,000/.  a-year,  and  is  carried  down  to 
Somerset  House  without  the  expense  of  the 
collector. 

I  know  yon  abjure  politics,  but,  by  the 
appeal  to  the  legislature,  the  question  is  be« 
come  a  public  one ;  permit  me,  therefore,  to 
say,  that  the  time  has  nearly  arrived  when  the 
hopes  of  your  agitating  correspondents,  and 
my  labours,  must  shortly  cease,  as  the  income 

*  About  twenty  petitions  have  b^n  pre- 
sented. £o. 
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tact  will,  ere  loii^»  become  the  Uw  of  the 
land.  I  fancy^  however,  there  are  those  who 
hftv^  looked  forward  to  this  measnre  as  one 
which  would  strenifthen  their  daimi  to  the 
realization  of  their  wishes  $ — if  the  inoorae 
ta:t  had  been  (mrtiaUy  imposed,  there  mifrht 
have  been  something  in  their  notion ;  hat,  as  it 
will  be  Of  general  application,  I  confess  my- 
self blind  enough  not  to  see  ^at  the  question 
Of  rc^pe^l  it  in  any  way  affected  by  it,  and^  con- 
iequently,  I  fancy  that  the  present  is  not  a 
whit  more  favourable  time  than  the  past,  for 
the  repeat  of  this  (financially  considered)  the 
Inost  desihU)le  UkX  we  have— *a  better  substitute 
for  which,  it  will  b«  a  much  heavier  tax  on  the 
re^ealiDg  genius  of  your  correspondents  to 
discover. 

It  has  be^n  said  that  every  man  owes  a  debt 
^f  obligation  to  his  country :  through  your 
Aberatity,  I  have  been  partially  enabled  to  dis- 
eharge  mine,  without  reference  to  polilics  or 
party,  by  the  shew  of  apposition  I  have,  for 
years,  evinced  to  your  advocacy  of  the  repeal ; 
and  dthough  you  have  reproved  me  for  staod- 
hig  alone,  I  do  not  regret  the  having  done  so, 
even  supposing  it  to  be  the  fact,  which  I  do 
not  admit.  As  the  world  goes,  I  am  aware 
that  I  write  as  a  fool,  but  writing  anony- 
mously, it  is  no  matter. 

X.  y.  z. 


MA^TTEllS    EXTkAORDINART    IN 
CHANCERY. 

22d  March  to  22d  April,  1842,   hoik  inch- 
sive,  with  dates  when  gazetted. 
Butt,  William,  Ryde,  kle  of  Wight.    April  22. 
Carter,  Charles,  Jan.,  Bideford,  Beron.    April  5. 
Cunnington,  Joha,  }uu.,  Braintree^  Essex.  April  1. 
Jennings,    Tbomas    Robert,    Evershol,   Devon. 

AprU  12. 
PesJTse,  John,  Hatherleigh,  Devon.    March  29. 


Titt,  Charles  Pevteval,  Wallop,  and  Brooghtao, 

Southampton.    April  5. 
Willis,  Frederic,  Leighton  Bouard,  Beds.  April  I. 

DISSOLUTIONS  OP  PROPESStOKAL 
PARTNEKSHIPS. 

F)rmn  22d  Aiarek  to  22d  AorU,  1842^  both  mcimtue, 
uritH  data  when  gautted, 

Jeyes,  P.,  and  William  Henry  Smitbi  Chaaeery 
Lane,  Attorneys  and  Solicitors.    Aprils. 

Ling,  Henry,  and  Prederiek,  Harrison^  AttonieyB, 
Solicitors,   a^d  Conveyancers     March  25. 

Addendrnk, — To  the  notice  of  <be  Dissolation  of 
the  Firm  of  Atherton,  Clarkson,  &  Whitaker, 
stated  p.  416,  mUtt  Should  be  added,  «  ao  ftr 
as  regards  Nathan  Atherton  onhr,"  as  appean 
by  the  Lbndon  Gaxette  oT  1st  Mitreh. 


PRICES  OF  STOCKS; 


TWii%,  26M  J9pr»,  1842; 

Bank  Stock  div.  7  per  cent. 166f  a^kl 

3  per  Cent.  Reducifd    ....    Slf  a  |  «  f  a  4 

3  per  Cent.  Consols  Knxx . .  .  92|  a2a\a\ai 
3$  per  Cent.  Reduced  Annnities  ...  109  a  | 
New  3|  per  Cent.  Annuities  -  101afaia^c| 
Long  Annuities,  expire  5th  Jan.  1860  .  12^  «  ^ 
India  Stock  div.  10^  per  Cent.  .  -  -  216  «  i 
Ditto  Bonds  3i  per  Cent.  -  -  -  2U.  a  S0«.  pm. 
Ditto  New  Annuities  diF.  3  per  Cent  -  -  SIO| 
Bank  Stock  for  Account  26  May  .  •  •  -  167 
3  per  Cent.  Consols  for  Accbont  26th  May, 

92ia|a|aiai 
Eicfaeq'oer  BiHs  1000/.  a  Ifd,  40«.  a  3&.  a  AOs.  pm. 

Ditto  500/.    do.   -    .    38«.  a  4a«.  pm. 

Ditto     Small  do.  -    -    38#.a40«.pm. 


ATTOENEYS  TO  BE  ADMITTED. 
TrtMty  Term,  1842. 


[Continued  from  p.  508.1 
Cltrki?  Name  and  Residence.  To  whom  articied,  assigned,  4^. 

Bron^ehead,  Jonathan  Crawford,  7,  Padin's    MaHt  Anthony  Reyro^r,  Old  Broad  StriM. 

Aow,  IsllD^tbn  ;    Eckin^on  ;  and  Qower 

Face. 
Bower,  $fenjamin,  46,  Oreat  Ormond  Street.       Willism  TristrsiA  KeT^htley,  LiverpooL 
Bo'anie,R6b^t Hodgson, WoolsiaghBiDi  Lloyd's    Christopher  Rym^r,  Woolsiogham. 

Square «,  ahd  Wakelield  Street. 
Cadle,    Bdmond/  5,  New  Ormond   Street;    James  Henry  Dowling^  GJoacester. 

Grafton  Street ;  and  Tavistock  Place. 
Crabbe,  William  Richard,  37,  Gloacester  Street,    HaiVey  JAinet,  Exeter. 

Queen's  Square;  and  East  Wonford^  Heavi- 

free. 
Chappie^  Johnv  13,  Upper  Etton  Street  i  and    John  Diirrsnt,  Pobfe. 

Pool6. 
Carritk,  Joseph,   17,  Stamford  Street;    4,    JdlfO  Lee,  Brampton. 

Mary's  Place,  Park  Road,  New  Peckham  i 

and  Brampton. 
Cariis,  Benjamin,  Osmondthorpe  Cottage,  near    MathoW  Biookde,  LtaiL 

Leeds. 
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CUrkt^  Name  and  Re^dewe. 
Clarke,  Edwin,  3,  Lower  Bdker  Street,  Pea- 

tonville ;  and  Longioo. 
Coltbur8t,Henry«57»  Lamb't  Gondoil  Street ; 

Bristol  ;     Che8ter6eld    Street ;    li? erpool 

Street ;  and  Caltborpe  Street. 
Cobb^,  Charles  William,  Brii^bton. 
Cballinor,  Willianiy  Leek  ;  Devonsbire  Street; 

and  Queen's  Terrace,  Soutbwark. 
Cooke,  Jobn,  14.  Bedford  Place;  NewOrmond 

Street ;  and  Wdbtirn  Place. 
Crippa,    Francis,   5^   Sbmhiunptob    Street, 

Bloomsbury  Scmare. 
Cobb,  Joseph  Richard,  31,  Montague  Square ; 

aiid  Breeod. 
Carter,  Jobp  MarkhaiDi  12,  CbhriBg  Cross  ; 

and  Kew  Alresford. 
Carr,  Henry,  York. 


To  whom  arthM,  amgned,  ^e. 
WiXHiMm  Clarke,  Longlon. 

Joha  WilKam  GorBisb,  Bristol ;    aod  Thomas 
Charles  Cornish,  Bristol. 

William  Fumer,  BrigfhtOB. 

William  Challinor,  Leek ;  assigned  to  George 

Sawkins,  Leek. 
Richard  Underwooil,  Ross;  assiorned  to  C. 

Gwillim  Jones,  Gray's  Ion  Square. 
Henry  Walker,  Southaibpiuo  Street. 

Joba  Jones,  Glanbbndda  ^  asslghed  to  Edward 

Williams,  Brecon. 
JohnDubn,  and  Ed  w.  Hopkins,  New  Alresford. 

Arthur WaliamTooke,  fiedford  Row;  assigned 
to  Thomas  Wartij  Ybrfc ;  assigned  to  Fi-ancls 
Shor^York; 
Dbwell,  Henry,  Sunderland ;    Great  Mary's    tieorge  Stephenson,  Bisbopswearmouth;  a4sig- 
Buildings ;  and  6,  Constitution  Rotv,  Gray's        d^d  to  Joseph  Young,  Bishopswearmoutb. 
Inn  Lane. 
Day,  Alexander,  the  younger,  1,  Southampton 

Buildings :  Peutonville. . 
fillicomb^.  John  Bradford,  2,  Henrietta  Street, 

CoTept  Garden ;  and  Exeter. 
Eade,  Joseph,  Clapham  Common. 
Edmonds,  George,Whittall  Street,  Birmingham. 

Edmunds,  James  Heming,  Northampton. 
Edwards,  Henry,  2,  Millman    Street;   and 

Stamford. 
Fowler,  Edward,  15,  Baker  Street,  Pentonville ; 

and  York. 
Fletcher,    John    Stockton,    Rochdale  ;    and 

Wakefield  Street. 
Freston,  William,  Sheffield. 


Fairfoot,  Henry  Spence,  25,  Lloyd's  Square. 

Fre^lb,  Tbnbias  Jac6b,  1,  St.  Ann'^  Villas,  St. 
John's  Wood. 

Farmer,  William  Francis,  8,  Lower  Baker 
Street,  Lloyd'ft  Square ;  and  Tudor  Street. 

Flint,  Abrahatti  Augustus,  1,  Garden  Place, 
Lincoln's  Inn  Fields. 

Goodwill,  barid,  tlie  younger,  Hull ;  and 
George  Street,  Ebston  Square. 

Goy»  Henry  Cox,  24,  Great  Portland  Street. 


Edward  Amos  Chaplin,  Gray's  Inn  Sqnhre. 

HuRh  Myddletori  Ellicombe, Exeter;  assigned 
to  Charles  Few,  Henrieltd  Street. 

William  Henry  Bc^llamy^  Hereford. 

Edward  Wright,  St.  Mary's  Row,  Birming- 
ham. 

Thomas  Cave  Hall,  Northampton. 

Richard  Newcomb  Thompson,  Stamford. 

Nicholas  Charles  Gold,  York. 
James  Richard  Elliott,  Rochdale. 

John  William  Smith,  Sheffield;  assigned  to 

John  Thompson,  Sheffield. 
W^ww  Wright,   CloAk  Lane;    asdgnfed  to 

H.  Diggory  Warter,  Carey  Street. 
Augustus  Henry  Burt,  Essex  Street,  Strapd; 

asfligued  to  William  Pyne,  Inner  temple 

Lane. 
Shirley  Forster  Wpolmer,  King's  Road ;  as. 

signed  to  H.  William  Birch,  King's  Road. 
Adiand  Welby,  Uttoxeter ;  assigned  to  H  S 

Wcstmacoit,  I,  Gray's  Inn  Square. 
John  Wilkinson,  Hidl. 

^*"'?I?..9^y»,^*^^**°-"P°^-^"'n^>«r ;  assigned 
to  William  HilHard  Goy,  Barton.  uponHuih- 
ber.  '^ 

Nathan  Atherton,  Calne. 


Adlard  WeUiy,  ChapeLen-lcFrith ;  assigned 
to  Henry  Nctbersole,  3.  New  Inn  BundlMrt. 
John  Henry  Clark,  Shipton-on-Stour. 

John  Tregonwell  King,  Blandford. 


Gabriel,  James  Alexander,  5,  Gray's  Inn  Sq. ; 

and  Calne. 
Hawthorne,  Reuben,  5,  Stanhope  Place ;  and 

Uttoxeter. 
Hancock,  Frederi^rk,  24,  CtareiViont  Terrace  ; 

Shipton-ou-Stour;  and  5.  Felix  Terrace. 
House,  Samuel  Wood,  36,  Judd  Street;  and 

Mylne  Street. 
Hobbs,  William,  I,  Frederick  Street;  Reading;    John  Richards,  the  younger,  Reading 

and  15,  New  Boswell  Court.  '       ^    *  ^' 

Harrison,  George,  parnsley.  George  Keir,  Bfcrnsley. 

Harle,  Henry  Boulton,  Leeds.  Thomas  Harle,  York  and  Leeds. 

Holmes,    Sarmucl    Battison,    Kingston-npon    John  England,  Kingston-upou-HuU^ 

Hull;  and  on  board  of  a  certain .  vessel  on  o  r      "-"^ 

a  voyage  from  Hull  to  Bombay  and  back. 

[  7b  be  continued,  ] 
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"THE  GRANDEUR  OF  THE  LAW.' 


MARQUESSES. 


7.  Frederick  William  Hbrvey,  Mar- 
quess and  Earl  of  Bristol,  Earl  Jermyn 
of  Hominghurst,  Sussex,  and  Baron 
Her?ey,  of  Ickworth,  Suffolk. 

The  founder  of  tbu  family  was  Osbert  Fitz- 
Harvey,  t.  e.  the  son  of  Hervey,  who  was  a 
Judge  in  the  reigns  of  Richard  I.  and  John. 

His  ancestor  Robert,  a  younger  son  of 
Harvey  or  Hervey  Duke  of  Orleans,  came  over 
with  the  Conqueror,  and  received  part  of  the 
spoil  in  the  division  of  lands.  Osbert's  father 
was  Henry,  who  distinguished  himself  in  the 
Holy  Land  under  Richard  L,  and  was  held  in 
much  esteem  by  king  John.    His  mother  was 


Alice,  daughter  to  Henry,  son  of  Ivo.  In  the 
7  Richard  I.  Osbert  is  mentioned  as  a  JosUre 
in  the  Curia  Regis,  and  two  years  afterwards 
as  holding  that  office  in  the  Exchequer.  Fines 
are  recorded  as  being  levied  before  him  from 
the  7  Richard  L,  to  the  Octave  of  St.  Martin» 
7  John,  about  which  time  he  died«  leaving 
issue  by  his  wife  Dionysia,  daughter  of  Jeffery 
de  Grey. 

From  him  descended  John  Hervey,  who  was 
created  by  Queen  Ann,  Lord  Hervey  of  Ick- 
worlh,  March,  23,  1703,  and  by  George  1. 
Earl  of  Bristol,  October  19th,  1714.  The 
Marquisate  was  added  by  George  IV,  30  Jane 
1826. 


EARLS. 


I.  Thomas  Howard,  Earl  of  Suffolk 
AND  Berkshire,  Viscount  Andover, 
and  Baron  Howard. 

The  Earldoms  of  Suffolk  and  Berkshire  are 
two  other  peerages  in  the  family,  the  ances- 
tor of  which  was  Sir  William  Howard,  the 
Judge  in  the  reigns  of  Edward  I.  and  Edward 
U.  mentioned  under  the  title  of  Duke  of  Nor- 
folk. 

Thomas,  the  fourth  Duke  of  Norfolk,  (be- 
headed by  Queen  Elizabeth,)  by  his  second 
wife  Margaret,  daughter  and  sole  heir  of  Tho- 
mas Lord  Audley,  of  Walden  in  Essex,  Lord 
Chancellor  under  Henry  VIII.,  was  father  of 
Thomas,  who  was  created  Lord  Howard  of 
Walden  in  39  Elizabeth,  and  Earl  of  Suffolk, 
in  1  James  I. 

His  second  son  Thomas,  (the  eldest  succeed- 
ing him  as  Earl  of  Suffolk,)  was  created  Lord 
Howard  of  Charlton,  by  James  I.  (1621,)  and 
Earl  of  Berkshire,  by  Charles  I.  (1626) ;  and 
the  two  titles  became  united  on  April  22nd, 
1745,  in  the  fourth  Earl  of  Berkshire,  by  the 
death  of  the  tenth  Earl  of  Suffolk  without 
Issue. 


2,  George  William  Finch-Hatton,  Earl 

of   WlNCHILSBA     AND     NOTTIMOHAM, 

Viscount  Maidstone,  Baron  Finch  of 
Daventry. 

The  first  Earl  of  Nottingham  was  Heneage 
Finch,  who  was  Lord  Chancellor  under 
Charles  II. 

His  father.  Sir  Heneage  Findi,  knight, 
(Seijeant  at  Law,  Recorder  of  London,  and 
speaker  of  the  House  of  Commons,  in  the 
reisrn  of  Charles  I.,)  was  the  fourth  son  of 
Sir  Moyle  Finch,  Bart.,  whose  widow  (only 
daughter  of  Sir  Thomas  Heneage)  was  crea- 
ted  Viscountess  of  Maidstone  (1623),  and 
Countess  of  Winchilsea  (1628). 

The  Lord  Chancellor  was  bom  Dec.  23rd 
1621,  was  educated  at  Westminster  and  Christ 
Church,  Oxford,  and  studied  the  law  in  the 
Inner  Temple.  He  was  representative  for 
Canterbury  in  the  parliament  that  restored 
Charles  II.,  and  distinguished  himself  so  much 
in  that  character,  and  by  his  legal  attainmenu, 
that  on  the  6th  of  June,  1660,  he  was  ap- 
pointed Solicitor  General,  and  received  the 
dignities  of  both  knight  and  baronet.    In  the 
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next  year  he  was  elected  treasurer,  and  Au- 
tamn  Reader  of  the  Inner  Temple.  His  read* 
ing  and  feast  continued  for  thirteen  days,  on 
the  last  of  which  he  was  honoured  with  the 
presence  of  the  Kinf(  and  the  Duke  of  York. 
On  May  lOth,  1670,  he  became  Attorney 
General ;  and  on  November  9th,  1673,  was 
constituted  Lord  Keeper  of  the  Great  Seal. 
On  January  lOth,  1673-4,  he  was  ci^ated  Lord 
FiDch  of  Daventry,  and  on  December  19th, 
1675,  was  appointed  Lord  Chancellor.  In 
this  office  he  continued  till  his  death,  which 
happened  on  December  18th,  1682,  haviof^ 
been  on  May  12th,  1681,  adYsnced  to  the 
dif^ity  of  the  Earl  of  Nottingham. 

"  He  was,"  says  Blackstone,  "  a  person  of 
the  {greatest  abilities  and  most  uncorrupted 
inte§pity ;  a  thorough  master  and  zealous  de- 
fender of  the  laws  and  constitution  of  his 
country ;  and  endued  with  a  pervading  genius, 
that  enabled  him  to  discover  and  to  pursue 
the  true  spirit  of  justice,  notwithstanding  the 
embarassments  raised  by  the  narrow  and 
technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  imperfect  ideas  of  redress 
which  had  possessed  the  courts  of  equity.*' 

He  published  the  edition  of  Reports  of  Sir 
Henry  Hobart,  in  1671 ;  and  the  Reports  of 
his  own  decisions  were  published  in  1725^  by 
WilUam  Nelson,  but  the  book  is  considered  of 
no  authority. 

He  married  Elizabeth,  daughter  of  William 
Harvey,  Esq.,  and  by  her  he  had  no  less  than 
fourteen  children. 

His  eldest  son  Daniel,  second  Earl  of  Not- 
tingham, succeeded  in  1729  to  the  Earldom  of 
Winchilsea,  by  the  death  of  John,  the  fifth 
Earl,  without  issue. 

His  second  son,  Heneage,  who  was  created 
Earl  of  Aylesford,  will  be  mentioned  under 
that  title. 

The  name  of  Hatton  was  taken  by  Edward 
Finch,  the  sixth  son  of  the  second  Earl  of  Not- 
tingham, in  pursuance  of  the  will  of  Anne, 
daughter  of  Christopher,  Viscount  Hatton;  and 
Edward's  grandson,  CJeorge  William,  succeed- 
ed  to  both  the  Earldoms  by  the  death  of  George, 
the  eighth  Earl  of  Wincbilsea,  and  the  fourth 
.  Earl  of  Nottingham. 


3.  John  William  Montagu,  Earl  of 
Sandwich,  Viscount  Hinchinbrook,  and 
Baron  Montagu,  of  St.  Neots. 

Sir  Edward  Montagu,  the  Lord  Chief  Justice 
of  the  Court  of  King's  Bench  and  Common 
Pleas  ui  the  reign  of  Henry  VIII,  (for  an  ac- 
count of  whom  see  Duke  of  Manchester)  was 
the  ancestor  of  the  Earls  of  Sandwich. 

His  grandson.  Sir  Sidney  Montagu,  (the 
youngest  of  tiie  six  sons  of  his  son  Sir  Edward, 
and  the  brother  of  the  first  Earl  of  Manchester) 
was  the  father  of  Edward  Montagu,  who  dis- 
tinguished himself  as  an  admiral,  and  com- 
manded the  fleet  that  brought  over  Charles  II. 
to  his  kingdom ;  for  which  service  he  was  imme- 
diately made  Knight  of  the  Garter,  and  on  the 
12th  of  July  foUomng  was  created  Lord  Mon* 
tagu  of  St.  Neots, in  Huntingdonshire,  Viscount 
Hinchinbrook,  and  Earl  of  Sandwich.  As  Vice 
Admiral  of  England  he  gained  many  victories, 
and  his  eminent  services  were  only  terminated 
by  his  death,  on  May  28th,  1672,  in  the  action 
against  the  Dutch  fleet,  off  Southwold  Bay,  in 
Sufiblk.  His  body  being  recovered,  he  was 
honoured  with  a  public  funeral. 

4.  James  Thomas  Brudbnell,  Earl  of 
Cardigan,  Baron  Brudenell,  of  Stanton 
Wyvill,  Leicestershire,  and  a  Baronet. 

The  ancestor  of  this  family  is  Sir  Robert 
Brudenell,  who  held  the  office  of  Lord  Chief 
Justice  of  the  Common  Pleas  in  the  reign  of 
Henry  VIIL 

He  was  of  an  ancient  family  of  considerable 
note  in  Oxfordshire,  and  was  the  second  son 
of  Edmund  Brudenell,  Lord  of  the  Manors  of 
Raans,  Colshill,  Chalfunt,  Burleys  in  Stoke,  &c. 
by  his  second  wife  Philippa,  daughter  of  Philip 
Englefield,  of  Fiochinfield,  in  Essex,  Esq. 

Sir  Robert  was  born  the  last  year  of  Henry 
VI.  (1461);  was  called  Serjeant  at  Law  in 
Michaelmas  Term,  1504;  and  made  King's 
Serjeant  on  October  25th  following.  The  feast 
given  by  him  and  the  other  Serjeants  ap- 
pointed at  the  same  time  was  held  at  Lambeth 
Palace.  On  April  2dd,  1508,  he  was  consti- 
tuted one  of  the  Judges  of  the  King's  Bench, 
in  which  Court  he  continued  during  the  re- 
mainder of  the  reign  of  Henry  VII.  On  the 
accession  of  Henry  Vlil.  he  was  removed  into 
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thi  C^mnioil Pl^as  (ApMSBtfa,  1509},  ofithich 
Court  he  was  raited  to  6e  Chief  Justice, 
April  13ih,  12  Henry  Vilf.  (1521).  In  this 
office  he  died  on  January  30tli,  1531,  and  was 
buried  in  the  church  of  Dean,  in  Northamp- 
tonshire, under  a  beautiful  alabaster  monu- 
ment, with  an  inscription. 

He  married,  first,  Mar/^aret,  daughter  and 
coheir  of  Thomas  Entwissell,  of  Stanton  Wy- 
vHl,  Esq.,  relict  of  William  Wivil,  of  Stanton, 


Esij.,  and  had  Umii  Dro'  sonti  Thomas  aod 
Anthony. 

His  second  wife;  Philippa  Power,  brought 
him  no  children. 

His  great-grandson,  Thomas,  was  rmed  ti> 
the  degree  of  a  Baronet  in  161f,  by  James  T^ 
and  created,  April  26th,  1627,  Lord  Brodenell, 
of  Stanton  Wyrlll,  by  Charles  I.  diaries  II., 
on  April  20th,  1661,  advanced  hiiti  to  the  rank 
of  Earl,  by  the  title  of  Earl  of  Cardigan. 


Commuhkatiom  are  requested  to  be  addressed  to  "  F.  S.  A.,''  care  of  the  Editor. 


SUPERIOR  COURTS. 


SHIPS    BBfilSTBR.— BILL    OP    8ALB.— MORT- 
0A02. 

A.  having  made  an  admnee  to  the  oitner  of  a 
vessel  trko  executed  to  him  an  absotate  LUl  of 
sale  of  such  vessel,  pursuant  to  the  Registry 
Act  of  the  3SfAfKA,c,  55,  the  considera- 
tion fbr  which  was  expressed  to  he  the 
amount  of  A.'s  advance :  Held,  that  the 
transaction  could  onljf  be  treated  in  equity 
as  a  mortgage. 
Held  also,  that  the  bill  if  sale  containing  an 
assignment^  the  stores  and  appurtenances 
belonging  to  the  vessel  did  not  comprehend 
.  the  cargo. 
This  suit  was  instituted  for  the  purpose  of 
det^rminine  the  respectlt e  rights  and  interests 
of  the  parties  to  the  cause  in  a  South  Sea 
Wlialer,  called  the  Anne,  and  her  cargo  of  oil, 
which  was  stated  to  be  very  valuable,  brought 
home  in  July,  1839.   It  happened  that  George 
Birnie,  one  of  the  defendants  being  entitled  to 
a  moiety,  or  d2-64t!is  of  the  vessel  in  question, 
in  the  year  1837  requested  of  the  defendant 
Horton  an  advance  or  4.200/.,  and  for  securing 
the  re-payment  proposed  to  make  a  bill  of  sale 
to  Horton,  of  his  moiety  cf  such  vessel,  then  Iw- 
ing  on  her  voyage  to  the  South  Seas,  and  to 
di>po8it  with  hira  a  policy  of  insurance  on  the 
vessel  for  3,000/.    Bills  were  accordingly  ac- 
cepted by  Horton,  in  favour  of  Birni^  to  the 
amount  of  4,200/.,  which  were  taken  up  by 
Horton  oh  arriving  at  maturity,  and  a  bill 
of  sale  was  executed  on  the  27th  of  July,  1837, 
in  which  it  was  stated  that,  in  coo^ideratioi)  of 
4,200/.  paid  by  Horton  to  Birnie;  he  (Birnie), 
had  assigned  to  Horton  32  full  64th  shares  iu 
the  Annp,  then  on  a  voyage  to  the  Southern 
Whale  Fishery,  to  hold  to  Horton,  his  cxecu- 
tors,  &c., "  to  and  for  his  and  iheir  own  use  for 
ever."    On  the  4ih  of  July,  1839,  (the  Anne 
being  then  on  her  voyage  home,)  Birnie  being 
indebted  to  the  plaintiffs,  assigned  his  32  64th 
shares  in  such  vessel,  and  in  her  stores,  and  all 
his  moietp  in  the  oil  and  head  matter,  and  other 
oar  go,  brought  home  from  her  present  voyage, 
suUect  to  the  mortgage  to  Horton  for  securing 
4,200/.,  upon  trust  to  sell   the  same,  and  to 


satisfy  their  own  debt  not  ezceedidg  3,000/. 
On  the  5th  of  Julv,  the  plaintiff)  gave  ndtire  to 
Horton  of  the  assignofeut  to  them  ;  avd  on  the 
9th  the  vessel  arrived  with  a  cargo  of  oil,  &c., 
and  on  the  next  day,  the  plaintiffs  gave  notice 
of  their  deed  to  the  matter  of  the  vessel,  Hor* 
ton,  however,  obtained  from  the  niaster,  the 
ship  and  cargo,  together  with  the  certificate  of 
registry.  The  present  bill,  was  in  consequence, 
filed,  in  which  the  plaintiflf  charged  that  the 
assignment  to  Hort9n  was  only  by  way  of 
mortgage,  and  that  it  was  improperly  registered 
as  an  absolute  assignment :  afnd  it  prayed  that 
an  account  might  he  taken  of  the  cargo  brought 
home  by  the  said  vessel,  and  of  all  oaouies  re- 
ceived by  Horton  in  respect  of  sales  made  of 
the  moiety  assigned  to  the  plauitifT,  and  that  he 
might  be  decreed  to  deliver  up  to  the  plaintiff' 
such  parts  of  the  cargo  as  remained  unsold, 
and  that  an  account  dught  be  taken  of  all  mo- 
nies  due  on  account  of  the  mortgage  to  Hor« 
ton ;  and  that  the  said  vessel  might  be  sold, 
and  Horton's  mortgage  satisfied  out  of  the 
produce,  and,  if  any  surplus  remsSbed,  diat  it 
might  be  paid  to  the  plaintiffs. 

Fffmberton  and  fiall  for  the  Dlaiutiffs,  con* 
tended,  first,  that  it  was  evident  Irom  the  nature 
of  the  transaction  between  Bimie  and  the  de- 
fendant Horton,  the  assignment  to  the  latter 
was  intended  only  as  a  security  to  indemnify 
hira  against  the  bills  accepted  by  him  in  favour 
of  Birnie,  and  which  were  afterwards  from  time 
to  time  renewed ;  and,  srcondly,  that  tlie  cargo 
of  a  whaler  did  not  pass  by  an  assignment  c^f 
the  ship,  and  there  being  ho  contract  for  in- 
cluding the  cargo  in  the  assignment  to  the 
defendant  it  was  improperly  taken  poaaesuoa 
of  bv  him.  Tliey  cited  the  case  of  the  Dundee, 
1  Hag.  121,  and  Gale  v.  Lorry,  5  Barn.  & 
Cres.  156. 

Turner,  J.  Russell,  [smd  Mam  for  the  de- 
fendant Horton,  said  that  the  question  ss 
to  whether  the  assignment  to  the  defen- 
dant Horton  was  a  mortgage  or  a  sale, 
was  a  question  for  an  issue,  as  waf  also  the 
question  as  lo  what  passed,  whether  the  t>hrp 
only  or  the  ship  and  cargo;  hnt  they  contended 
that  as  the  Registry  Act  of  3  &  4  W..a«  e.  £5, 
required  that  the  names  of  all  parties  claiming 
sn  interest  in  a  ship  jshould  appear  therein,  and 
as  the  defendant  Horton  was  registered  as  ihc 
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«o)e  owner,  the  ^isij^noiett  to  biin  iDtt9t  be 
coosiciered  W  an  nbsolute  sftle.  With  retpect 
%o  ihfi  carijroy  that  must  be  deemed  part  of  (he 
»tore«  and  a4  the  thip  with  her  itores  and  op- 
pur  teimncef,  were  iii»»i^Qedto  the  defendant,  the 
car^o  parted  also.  Tbey  cited  SpMit  v.  LQth" 
mf*e^\3  Vet.  688;  Baiierskp  ?.  Smpih  and 
9iker»,  3  Mad.  UO ;  De^n  v.  Ifc.  Glie.  4  Bio^. 
4b ;  Curmceii  v.  B/tf%,  2  Cr.  &  J.  529 ;  Prot- 
1^  V.  Edmonds,  1  Y.  ^  C  481  ;  Hammond  7. 
MUmfrh^m,  9  Sim*  827;  Em  parte  Ynilop,  16 
Vc8.  60 ;  Fioifer  v.  Lavingitm,  1  P.  W™*-  268; 
Dttpiiy.  Thomnt,  \  Rnsa.  &  M.506:  and  iSA<rr/>^ 
y.  QUdHon^,  7  Eaat,  84. 

January  I4th,— r^Ae  ilf<if/#r  ef /^  /2o/^  latd, 
if  he  could  come  to  the  conplunon  at  to 
whether  the  asai^ment  to  Horton  was  a  aale 
or  mortgage,  there  would  be  an  end  of  the 
osber  questions,  but  he  would  look  into  ibe 
pleadings*  and  t|ie  authorities,  and  give  his 
judgment  on  a  fature  occasion. 

April  18th. — His  lordship  ddivered  judg- 
ment this  morning,  and  after  fully  stating  the 
facts  of  the  case,  said,  that  the  plaintiffs  alleged 
the  bill  of  sale  to  have  been  a  security  on 
the  ship  only,  apd  that  it  did  not  give  any  in- 
terest in  the  cargo :  and  as  it  was  admitted  that 
.the  (felit  due  from  Birnie  to  Horton  exceeded 
ijie  full  value  of  the  ship,  if  there  was  no  ques- 
tion M  to  the  right  of  the  defendant  to  an  in- 
terest in  the  cargo,  there  was  an  end  to  all 
further  dispute.  There  was  no  doubt  that  the 
transaction  between  Birnie  and  the  defendant 
Horto|i  was  inteuc^ed  to  be  a  security  for  the 
advances  agreed  to  be  made  by  Horton,  and  at 
the  time  the  bills  were  accepted  no  such  claim 
was  made  by  Hofton  as  was  now  set  up.  There 
was  no  eyideuce  of  any  new  agre.emeat  having 
been  come  to ;  and  the  payment  for  the  stamps 
by  Birnie,  and  the  otber  circumstances,  were  all 
consiatent  with  the  notion  of  a  secuiity  being 
intended,  and  not  an  absolute  sale.  Under  all 
the  circumstances  then,  bis  lordship  was  of  opi- 
nion that  the  bill  of  sale  given  to  Horton  must 
he  considered  as  a  mortgage  and  not  as  evi- 
dence of  an  actual  sale ;  but  even  if  it  could  be 
coDnidered  as  a  conditional  sale,  Birnie  would 
still  have  bad  a  right  to  an  account. 

His  lordship  then  referred  to  the  act  of  3 
and  4  W.  4,  c.  55,  which  provided  that  a  bill  of 
jale  should  only  be  valid  under  the  circumstan- 
ces therein  mentioned,  and  stated  that  although 
the  object  of  the  act  was  to  render  the  vendee, 
in  a  bill  of  sale,  liable  for  any  claims  that  mij;ht 
be  made  upon  the  ship,  it  might  be  Questioned 
whether  a  party  might  not  be  entiilea  to  an  in- 
terest, although  it  did  nut  appear  by  the  bill  of 
sale.  That  question,  however,  did  not  arise 
hese*  the  only  question  being  whether  the  de- 

feadant  Horton  h  id  an  interest  in  the  cargo. 
His  lordifaip  next  read  the  words  of  the  as- 
signment, which  were  to  the  effect  that  the 
ship  and  stores,  ttith  their  appurtenances,  were 
assigned  to  the  defendant  Horton,  and  con- 
tinued :]  It  was  said  that  as  the  ship  and  stores 
had  become  the  property  of  the  plaintiff,  the 
cargo  followed  as  incidental  to  theui ;  but  the 
judgments  of  Lords  Stoicell  and  EMon  hsd  only 
gone  to  the  length  of  saying  that  the  word  "  ap. 
ptutenances"  related  to  such  matters  as  were 


incidental  to  the  working  of  a'  ship,  and  be 
could  not  consider  a  can;o  of  this  kind  as  in. 
cidi»ital  to  the  stores  of  the  vessel.  The  cargo 
of  a  whale  ship  was  obtained  from  time  to  time 
as  opportunity  offered,  and  was  different  from 
freight,  because  tlie  owner  of  the  vessel  was 
under  no  obligation  to  complete  the  voyage. 
The  plaintiffs  were  therefore  entitled  to  the  ac- 
count they  asked  of  a  moiciy  of  the  cargo  re- 
maining unsold,  and  of  the  produce  of  so  much 
as  might  liave  been  sold. 

I^Q^gton  V.  k/orion,  January  J4ih  and  16th, 
and  AprU  18th,  1842. 


Vice  Ct^ancellor  nC  €^nj|laA)r. 

rBACTICK. —  DI8MI88AL  OF  BILL.— COSTS. 

Where  a  notice  of  tnotion  has  been  given  to 
dismies  a  b'lHfor  feant  of  f^rosecution,  and 
the  plaintiff  ajfterwurds  hnnseff  oMains  an 
order  to  dismiss, /or  the  purpose  ^  saving 
the  costs  of  the  motion,  the  Court  ttili,  tf 
required,  make  the  order  to  dismiss  on  the 
dffendant's  application, 

S.  MiUeTt  for  the  defendant,  moved,  pur- 
suant to  notice*  to  dismiss  the  bill  in  this  cause 
for  want  of  prosecution,  the  answer,  having 
been  filed  on  the  fith  of  December  last,  and  no 
(u-oceedings  since  taken,  l^he  notice  of  mo- 
tion was  served  on  the  18th  for  the  2ist,  and 
on  the  evening  of  the  20tb,  the  defendant's 
solicitor  was  served  with  the  copy  of  an  order 
purporting  to  be  an  order  for  tne  dismissal  of 
the  bill  on  the  application  of  the  plaintiff,  and 
also  a  notice  thut  if  the  defendant  proceeded 
with  his  application,  he  would  do  so  at  the 
the  peril  of  costs. 

The  defendant,  however,  it  was  submitted, 
was  entitled  either  to  an  order  on  his  i^pplica- 
tion  for  the  dismissal,  or  to  a  direction  that  t|ie 
costs  of  the  motion  should  be  costs  iu  tho 
cause. 

The  yice  Chancellor  said  he  should  make 
the  order  for  dismissing  the  bill. 

Carter  v.  Jones,  April  22d9  1842. 

FBACTICX.-*^BXOtiyBR.—  COSTS* 

The  Court  ttiU  not  allow  a  receiver  the  costs 
of  a  motion  for  paving  monies  in  his  hands 
htto  Court,  which  he  has  been  prevented 
from  paying  in,  owing  to  his  having  neg» 
levttdto  pass  his  accounts. 

This  was  a  motion  on  (he  part  of  a  receiveip, 
that  he  might  be  at  liberty  to  pay  into  Court, 
a  sum  of  750/.  admitted  by  him  to  be  in  his 
hands,  and  arising  from  the  sale  of  certain 
timber  belonging  to  the  estate  in  the  pleadings 
mentioned.  It  appeared  that  the  Master  ha4 
reported  certain  balances  to  be  in  the  handd 
of  the  receiver,  on  uhich  he  had  Charged  him 
with  interest ;  but  to  this  report  the  receiver 
had  excepted,  and  the  exceptions  were  now 
pending. 

Koe,  for  the  receiver,  said,  the  application 
was  necessary,  in  consequence  of  his  client's 
not  being  able  to  get  the  Master's  rieport,  sp 
as  to  pay  the  money  into  Court,  pursuant  to 
the  order. 

Stuart,  eontrh,  said  there  was  no  Objection 
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to  the  money  being  paid  into  Court,  but  as  the 
motion  was  rendered  necessary  by  the  re- 
ceiver's default,  he  must  pay  the  costs  of  it. 

The  f^ee  Chancellor  said,  that  if  the  receiver 
had  chosen  to  conform  to  the  order  which  di- 
directed  him  from  time  to  time  to  pass  his 
accounts  and  pay  the  balances  in  his  hands 
into  Court,  he  might  have  paid  the  money  in 
ouestion  into  Court,  without  any  application 
lur  the  purpose  $  but  t}ie  object  of  this  motion 
was  to  get  rid,  by  a  side  wind,  in  case  the  ex- 
ceptions should  be  allowed,  of  the  interest  on 
this  sum,  which  might  be  charged  against  him, 
and  he  must,  therefore,  pay  the  costs  of  it. 

Grave$  v.  JHiekt,  April  16th,  1842. 


Guten'if  iScncb  Prxcticc  Court. 

SCIRB  FACIA8.*-RKCITAL  OF  PREVIOUS  SCI. 
FA.  —  OUTLAWRY.  — SKTTINO  ASIDE  PRO- 
CBBDINOS. 

Where  «  scire  fadat  on  a  judgment  ia  issued, 
q/ier  a  precious  sei,  /«.,  it  must  recite 
that  sei,  /a,  and  the  judgment  signed 
thereon,  though  that  sei.  fa.^  has  not 
been  returned  and  filed  ;  and  where  a  sei, 
fa,  is  issued  without  such  recital,  anu  out- 
law  may,  notwithetanding  his  outlawry, 
^pph  to  set  aside  proceedings  on  the  ground 
of  the  omission. 

In  this  case  a  warrant  of  attorney  had  been 
given  by  the  defendant,  in  the  year  1827,  on 
which  on  the  24th  November,  in  that  year, 
judgment  was  signed.  On  the  10th  February, 
1836,  the  judgment  was  revived  by  scire  facias, 
and  judgment  was  signed  upon  that  writ, 
but  neither  the  writ  nor  the  return  to  it  was 
filed  or  entered  of  record.  The  defendant 
was  an  outlaw,  and  having,  in  the  course  of 
the  year  1841  returned  to  this  country;  on 
the  drd  of  November,  in  that  year,  he  was 
arrested  on  a  writ  of  ca.  sa,,  issued  upon  the 
originalpudgment  of  November,  1827.  Upon 
application  to  the  Court,  he  was,  however, 
discharged  out  of  custody,  upon  the  ground 
that  there  had  been  no  revival  of  the  original 
judgment.  A  new  ivrit  of  sei,  fa,  was  there- 
upon  issued  to  revive  the  original  of  1827 ; 
but  in  that  writ,  no  notice  was  uken  of  that 
which  had  been  issued  in  1836.  The  defen- 
dant thereupon,  obuined  a  rule  nisi  to  set 
aside  this  writ,  with  costs,  against  which 

Thesiger  and  Sir  John  Bayley  now  shewed 
cause.  They  contended  that  the  defendant 
was  not  entitled  to  come  to  the  Court  for 
any  purpose  except  that  of  sitting  aside  his 
outlawry.  Louker  v.  Holbeach,  4  Bing.  419  ; 
Alridge  v.  Buller,  6  Dowl.  P.  C.  733;  2M.  & 
W.  412,  S.  C,  were  cited  in  support  of  this 
proposition.  Hawkins  v.  Hall,  1  Bevan,  73, 
shewed,  however,  that  although  an  outlaw 
cannot  come  into  Court  to  establish  a  demand, 
he  might  apply  to  set  aside  an  attachment, 
irregularly  issued  against  him,  and  it  was  upon 
the  authoritv  of  this  case  that  the  defendant  had 
been  already  discharged  out  of  custody.  It 
was  urged,  however,  that  this  was  not  an  appli- 
cation  which  came  within  the  principle  of  that 
case,  for  that,  while  there  the  defendant  was  in 


actual  custody,  here  the  plaintiff's  proeeediogB 
would  not  affect  his  liberty.  But  even  sup- 
posing the  defendant  was  entitled  to  come  to 
the  Court,  the  objection  could  not  be  sustained, 
because  the  scire  facias,  and  the  return  thereto, 
in  the  year  1836,  never  having  been  filed,  the 
judgment  thereon  was  irregular,  and  it  would 
have  been  improper  to  notice  it.  The  scire 
facias,  now  oinected  to,  proceeded  upon  the 
judgment  of  iS27«  Chapman  v.  Bowlbp,  I 
Dowl.  P.  C.  (new  series)  p.  83.;  8  M.  &  W. 
49,  S.  C,  was  cited. 

Martin,  in  support  of  the  rule.  Loukes  ▼. 
Holbeach,  and  Jlldridge  v,  Buller,  were  dis- 
tinguishable from  Hatchins  y.  Hall,  and  the 
present  case.  In  both  of  those  cases,  the 
defendant  was  taking  some  initiatory  steps ; 
whereas  here,  the  defendant  sought  only  to 
protect  himself  from  the  proceedings  of  the 
plaintiff.  He  was,  therefore,  entitled  to  come 
to  the  Court  notwithstanding  his  outlawry. 
With  regard  to  the  form  of  the  sei.  fa,  the  judg- 
ment of  1836,  was  regular,  although  it  had 
not  been  filed,  and  it  ought  to  have  been  set 
out;  and  the  Court  would  not  permit  the 
plaintiff  to  avail  himself  of  his  own  irregula- 
rity, if  it  were  an  irregularity,  to  get  rid  of  his 
own  proceeding.  Dbvis  v.  Norton,  1  Bing. 
133,  shewed,  that  the  judgment  on  the  first 
sei  fa.  ought  to  have  been  recited  in  the 
second.  Cur,  adv,  tfult. 

Williams,  J.  ^Firtt,  as  to  the  form  of  the 
second  writ  of-  set,  fa.  upon  reference  to  Mr. 
Tidd's  and  to  Mr.  Chitty's  Practical  Forms, 
I  find,  that  where  a  subsequent  writ  of  sei.  fa^ 
is  issued,  it  is  the  practice  to  notice  what  has 
been  done  on  any  previous  writ  to  revive  the 
juftgment.  And  1  think  there  is  this  short 
and  obvious  reason  for  it,  that  for  any  thing 
that  appears,  something  may  have  been  done 
which  would  affect  the  proceedings  upon  the 
second  writ ;  and  I  may  instance,  part  pay- 
ment of  the  debt;  1  think,  therefore,  that  this 
writ  is  informal  on  this  ground.  It  was  urged, 
that  the  judgment  on  the  first  writ  of  set.  fa,, 
was  good  for  nothing,  because  it  was  not  filed 
and  entered  of  record.  But  no  authority,  in 
support  of  the  argument,  was  cited,  and  whe- 
ther the  judgment  might  have  been  set  aside 
on  this  ground,  is  not  for  me  to  inquire,  be- 
cause it  stands  as  effective  as  any  other  judg- 
ment. With  respect  to  the  outlawry  of  the 
defendant,  and  his  alleged  incompetency  to 
apply  to  the  Court,  all  the  cases  are  resolvable 
into  this  proposition,  that  if  an  outlaw  is  seek- 
ing to  enforce  any  right  of  his  own,  he  cannot 
be  heard,  but  that,  when  he  is  protecting  him  • 
self  from  the  claims  of  others,  the  case  is  dif- 
ferent. That  was  the  distinction  drawn  by 
Lord  Longdate,  in  Hatchins  v.  Hall^  and  I 
think  there  is  good  sense  in  it,  and  that  I  ought 
to  abide  by  it. 

Rule  absolute,  with  co^U.^fFalher  t.  The^ 
lusson,  H.  T.  J  842.  Q.  B.  P.  C. 

ISSUABLE  FLXA. — WHAT. 

7^e  defendant  being  under  terms  to  plead 
issuably  in  an  action  on  a  bill  of  exchange, 
of  which  it  is  alleged  he  is  the  acceptor. 
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does  Wit  eompijf  with  these  terms  bjf  plead' 
ifif  a  plea  denying  the  acceptance  of  the 
IfiU,  and  alleging  that  the  plaintiff  gave 
more  for  it  than  a  certain  limited  value. 
Thia  waa  ao  action  on  a  bill  of  e^chan^e, 
brought  a^nst  the  defendant  as  acceptor. 
The  defendant  bad  obtained  time  to  plead,  the 
term  of  pleading  iuuablv  b^iog  imposed  by  the 
Judge's  order.    The  defendant  pleaded  that  he 
did  not  accept  the  said  bill,  nor  did  the  plain- 
tiff give  any  greater  value  for  the  said  bill  than 
the  sum  of  10/.    The  plea  coocluded  with  a 
verification.    Judgment  was  thereupon  signed 
as  for  want  of  a  plea.    A  rule  nisi  having  been 
obtained  for  setting  this  judgment  aside« 

Martin  shewed  cause. — ^Tne  plea  was  not  an 
issuable  plea ;  it  was  impossible  for  the  plain- 
tiff to  take  issue  on  it ;  and  its  real  object  was 
to  entangle  the  plain  tiff  with  difficulties.  Simp- 
son V.  Thompson,  8  T.  R.  71*  shewed  that  an 
issuable  plea  must  go  to  the  merits. 

Mr.  Chambers,  in  support  of  the  rule. — The 
judgment  was  irregular  ;  and  Cooper  s.  Jones, 
4  D.  P.  0.  591,  shewed  that  the  mere  fact  of 
a  plea  being  objectionable  did  not  entitle  a 
plaintiff  to  sign  judgment.  An  issue  on  the 
merits  might,  however,  be  taken  on  this  plea, 
because  the  defendant  denied  his  acceptance 
of  the  bill. 

fFightman,  J.,  took  time  to  consider. 

Cur,  adv,  vult. 

On  a  subsequent  day, 

Patteson,  J„  said  that  he  had  been  requested 
by  his  learned  brother  to  intimate  his  opinion 
that  the  plea  was  not  an  issuable  plea,  within 
the  meaning  of  the  judge's  order. 

Rule  discharged .-^J/tf^«  v.  Lazarus,  M.  T. 
1841.    Q.  B.P.C. 


€ammon  ffiiitni. 

DBBT    OK   JDDOMBNT. —  PBODUCTION  OF    BB- 
COBD.—  JUDOMBNT. — COSTS. —  BULB  NISI, 

fFhere  in  an  action  qf  debt  on  a  judgment, 
thede/endant  havingpleadednuUiel  record, 
the  plaintiff  sought  to  have  judgment  in  the 
action,  with  cotts,  upon  the  production  of 
the  original  record,  the  Court,  upon  appli- 
cation under  the  provisions  o/  the  43  Geo, 
3,  C4  46,  s.  4,  reused  to  grant  a  rule  abso- 
lute in  the  first  instance,  although  notice  of 
the  motion  had  been  given  to  the  defendant. 
This  was  an  action  of  debt  brought  upon  a 
judgment  recovered  against  the  defendant,  for 
1000/.,  in  the  mouth  of  July,   1839.     The 
plaintiff  sued  as  public  officer  of  the  Mon- 
mouthshire Banking  Company,  and  the  decla- 
ration in  the  present  action  was  dated  the  5th 
March,  1 842,  and  was  in  the  usual  form  :  the 
defendant  had  pleaded  nul  tiel  record. 

Mr.  Serjt.  Glover  now  moved  that  the  plain- 
tiff should  have  judgment  in  the  present  action, 
together  with  the  costs,  the  record  of  the  judg- 
ment upon  which  the  action  was  brought  being 
ready  to  be  produced  in  C'onrt.  Notice  had 
been  given  to  the  defendant,  of  the  pla'intift^s 
intention  to  make  this  motion  in  its  terms,  but 
he  did  not  now  appear.  Affidavits  were  pro- 
duced in  which  it  was  sworn,  that  the  delay  in 
proceeding  on  the  judgment  in  the  original 


suit,  had  been  occasioned  by  various  applica- 
tions made  by  the  defendant,  and  that  a  new 
action  on  the  judgment  was  therefore  requi- 
site. 

Tindal,  C.  J.— The  object  of  the  statute, 
(43  Geo.  3,  c.  46,  s.  4.)  is  that  persons  shall 
not  rashly  bring  actions  upon  records  of  judg- 
ments recovered,  and  so  create  costs;  and 
therefore  the  Court  is  to  be  applied  to,  in  order 
that  it  may  be  seen  whether  the^uit  has  been 
commenced  upon  a  proper  occasion.  The  ac- 
tion appears  to  have  been  properly  brought  in 
this  case ;  but  the  plaintiff  can  only  have  a 
rule  nisi,  for  the  defendant  may  have  some 
reason  to  shew  why  the  costs  should  not  be 
granted. 

Rule  nisi  granted— Frw^-,  public  officer  u 
Moses,E.T.,lS42.    C.  P. 

fBtboni^irt  jj^priiig  ^iiiiti. 

BXTRA-JUDICIAL  OATHS. 

ji  magistrate  is  liahle  to  an  indictment  for 
administering  extra-judicial  oaths  contrary 
to  thed^  6  fr.4,  c.  62,  s.  13. 

This  was  an  indictment,  by  which  a  magis- 
trate for  the  conntv  of  Devon  was  charged 
with  administering  three  several  extra-judicial 
oaths  within  the  meaning  of  the  stat.  5  &  6  W. 
4,c.  62,s.  13. 

Cochburn  and  Bere  for  the  prosecution; 
Erie  and  Montague  Smith  for  the  defence. 

The  facts  of  the  case  were  briefly  these. 
Mr.  Nott,  wishing  to  lay  before  the  Bishop  of 
Exeter,  certain  charges  against  the  clergyman 
of  the  parish  in  which  he  lived,  took  down  in 
writing  the  information  of  three  individuals, 
who  severally  spoke  to  conduct  unbecoming 
the  character  of  a  clergyman.  To  these  wri- 
tings the  informanu  affixed  their  signatures, 
and  Mr.  Nott  administered  an  oath  in  the  cus- 
tomary form.  The  papers  were  subsequently 
laid  before  the  Bishop,  who  refused  to  com- 
pel the  reverend  gentleman  to  answer  the  ac- 
cusation brought  against  him,  on  the  ground, 
that  the  magistrate  had  no  right  to  administer 
the  oath.  One  of  the  informants  was  at  the 
time  in  the  service  of  a  lady,  residTng  in  the 
same  parish  with  the  defendant,  and  he  having 
without  the  lady's  knowledge,  procured  an 
interview  with  him,  examined  him  touching 
the  behaviour  of  the  reverend  gentleman  at 
a  party  at  bis  mistress's  house,  and  enjoined 
silence  as  to  the  oath ;  the  lady  when  she  af- 
terwards learned  what  bad  occurred,  felt  ag- 
grieved,  and  at  her  suit  the  present  prosecik- 
tion  was  instituted. 

The  administration  of  the  oaths  was  not 
traversed,  but  Mr.  Erie,  addressing  the  jury 
for  the  defence,  endeavoured  to  bring  them 
within  the  exceptions  contained  in  the  pre-- 
amble  of  sec.  13,  and  insisted  that  they  were 
made  in  a  matter,  the  subject  of  a  judicial  en- 

Suiry  as  they  were  to  be  laid  before  tb^ 
iishop,  whose  spiritual  jurisdiction  over  the 
whole  diocese,  was  of  the  highest  judicial  cha- 
racter. 

Coleridge,  J.,  in  summing  unobserved,  that 
the  administration  of  the  oaths  was  not  <ie- 
nied,  and  proceeded  to  shew,  that  they  could 
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\ti  no  iray  be  brouiirbt  witbio  the  exceptions 
i?ontained  in  sec.  13.  The  mutter  to  which  the 
iuformations  related,  was  not  at  the  time^  the 
subject  of  any  judicial  enquiry,  and  it  mut- 
tered not  that  they  mipfht  thereafter  have  beep 
made  so.  The  learned  jad^  then  went 
rhroufrb  the  other  exceptions  in  that  section, 
under  neither  of  which  ne  said  he  could  bring 
ifae  paths. 

The  jury,  which  was  special,  under  bis 
Lordship's  direction,  found  the  defendant 
guilty,  but  with  a  recommendation  to  mercy. 

The  learned  Judge,  in  passing  sentence,  ob- 
served that  '*  the  too  frequent  administration 
of  oatbs  has,  and  cannot  hot  ba?e  the  effect  of 
lessening  tjieir  weight  and  authority,  and  so 
of  dimitlisbing  the  Tttli^e  of  that  security  on 


wbiicb  the  presemtion  of  otir  livet ,  our  cha- 
racters, and  our  property  depends.  |  think 
then,  that  the  legislature  did  wisely  in  makings 
this  provision,  ^nd  I  cannot,  therefore,  consent 
to  pass  over  the  breach  of  it  with  a  merely 
nominal  punisbment.  This  was  either  by  fine 
or  imprisonment.''  The  learned  Judge  bad  a 
great  objection  to  the  former,  which  often 
ruined  a  poor  man,  but  was  unfelt  by  his 
richer  neighbour.  He  was  glad,  however, 
that  he  could  avail  faimself  of  the  jury's  re- 
commendation, which  wonld  have  the  effect 
of  considerably  shortening  the  term  of  his 
imprisonment.**  The'^  sentence  of  the  Court 
was,  that  the  defendant  should  be  imprisoned 
for  the  term  of  one  calendar  month. 
Tke  Queen  v.  f^ott,  Esq. 


Middlesex- 


Gttfsn*tf|}n»|. 

CROWN  PAPER,  JSasttr  Term,  1842. 

-The  Queen  v.  I^ady  £•  Ponsonby  and  otiiers. 
-John  Adams  and  othen. 


Lapcashlre  - 
StftfTordsUire^ 


Herefordshire- 


Carmarthenshire  — - 

Middlesex — 

Essex — 


HnU- 
Devon — 

Dnrbam- 


-Goodwin  and  others. 
-Inhabitants  of  Manchester. 
-Inhabitants  of  Tipton. 
-Inbabitantii  of  BodenbaOB*  (|frt/0/£rror.) 
-'William  Gar^pn  Hughes  and  i|nother. 
-The  Guardians  of  the  i'oor  of  St.  Luke. 
-The  Chnrchwardens  of  Gan^j^. 
-Inhabitants  of  $t.'  Olare,  Sputhwark. 


Middlesex 

Northanipton- 


-Inhabitants  bf  North  Poovey. 
-Thomas  Wcalands  and  others. 
-Inhabitants  pf  St  Martin  in  the  Fields. 
-Inhabitants  of  Oundle. 


EXAMINATION  OF  ATTORNEYS. 


Eastbr  Tbrm,  6th  VicToniA,  1842. 

It  is  ordered  that  the  several  Masters  for 
Ibe  time  being  of  the  Courts  of  Queen's  Pench, 
Common  Pleas,  and  Exchequer,  respectively, 
tof^etber  with  Edward  Archer  Wilde,  rhoroas 
Adlington,  Robert  Riddell  Bayley,  Michael 
Clayton,  George  Frerc,  Bryan  Holme,  William 
LoH-e,  Philip  Martineau,  Edward  Rowland 
Pickerinir.  Jolm  Teesdale,  William  Tooke,  and 
Richard  White»  Gentlemen,  Attorneys,  be,  and 
the  same  are  hereby  appointed,  Examiners  for 
one  year  now  next  ensuing,  to  examine  all 
such  persons  as  shall  desire  to  be  admitted 
Attorneys  of  all  or  either  of  the  said  Courts ; 
and  that  any  &ve  of  the  said  Examiners  (one 
of  them  being  one  of  the  said  Masters)  shall 
he  competent  to  jconduct  the  said  Examination 
in  pursuance  of,  and  subject  to,  the  provisions 
of  the  rule  of  all  the  Courts,  made  in  this  be- 
half  in  Hilary  Term,  1836. 

Approved  by  the  Judges  of   the   Court  of 
Queen's  Bench,  15th  April,  1842. 

F.   DWARRIS. 

Approved  by  the  Judges  of  the  Court  of  Com- 
mon Pleas,  16th  April,  1842. 

Alex.  A.  Park. 

Approved  by  the  Barons  of  the  Court  of  Ex- 
chequer, 15th  April,  1842. 

Edw.  Bsnnett. 


PARLIAMENTARY  INTELLIGENCE  RE- 
LATING TO  THE  LAW. 


%apnlfMtnt4. 

22d  Jpni,  1843. 
Forged  Exchequer  Bills. 
Annual  Indemnity. 
Mutiny. 

Houtff  of  «4ir)qr. 

Bilis  passed. 
Law  of  Merchants* 
Ecclesiastical  Corpofatiqn  Leases. 
Incumbent's  Leases. 

SottKe  of  Commatif 
To  (enable  Coroners  to  receive  Bail  for  Man- 
slaughter. 
Turnpike  Roads. 
Ecclesiastical  Oorporatioif  Leases. 

[for  2d  readmg.J 
Incumbent's  Leases.        fPor  2d  reading  ] 
Barristers  (Ifel8i)4.)        [P"^  ^flf.] 
Cbpyriifht.        [Passed.] 
Law  of  Mcrcb^ntf. '      [For  2d  reading.] 


THE  EDITOR'S  LETTER  BOX. 


The  suggestion  of  "  A  Constant  Reader," 
to  deduct,  in  acpQunt,  the  amount  bf  the  certifi- 
cate d^ty,  was  ur^ed  in  one  of  pie  petitions. 

The  letters  of  A.  W-  W. ;  "A  New  Sub- 
scriber ;"  and  A.  have  been  received. 
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BEOB^HI-V 


FOR    ABBXtMt     184a. 


. l-*«C{uod  raagfsad  N08, 

Pcrtine't,  et  n^scire  fnalutn  est,  agiUmus.' 


HbjUT. 


SUMMARY  OF  RECENT  DECISIONS. 

Thbt  present  Suihmary  cldSes  the  reports  con- 
tained in  the  23cf  volume,  and  a  Table  of  Cases 
has  been  added  in  tlie  form  of  aDif^tst,  whicb, 
it  it  trusted,  wilhaflbrd  tlre^  means  of  cftsy  refc- 
rence  to  all  the  decisions.  Thiis,  all  the  cases 
relating'  to  attorneys,  costs,  practice,  pleadingf, 
&c.,  have  been  classed  uniier  their  respective 
heads.  Reference  has  also  been  made  to  the 
cas6s  cited  in  the  Articles  rekting  to  Real 
Property,  &c. 

ATTORNEY. 

It  is  not  a  safficient  objectioti  to  an  aptilica- 
tion  for  the  usnal  order  to  tai  a  solicitor's  bill, 
to  say  that  the  bill  does  not  contain  taxable 
items ;  but  if  there  have  been  vairious  dealings 
and  transactions  between  the  client  and  solici- 
tor, which  have  led  to  accounts  irrespective  uf 
the  account  for  costs,  the  Court  will  not  ex^ 
tend  the  order  to  the  taxing  of  those  accounts, 
but  th6  client  must  file  a  bill.  Ex  parte  Cor- 
betty  489. 

See  pRiviLBGBD  Communication. 

BANKRUPTCY. 

1.  A  bahknipt,  lonf^'  before  his  bankruptcy, 
deposited  a  policy  of  assurance  with  a  creditor 
to  secure  payment  of  a  bond,  and  the  creditor 
did  not  ffive  notice  of  the  deposit  to  the  As- 
iKurance  Company  until  after  the  bankruptcy : 
Held,  that  the  transaction  was  protected  by 
the  act  2  &  3  Vict,  c,  29.    In  re  Styum,  458. 

2.  Where  a  sheriff's  officer,  more  than  two 
months  before  the  issuing  of  a  fiat  of  bank- 
ruptcy, seized  the  goods  of  the  debtor  under 
a^/ir.,  but  received  a  suib  of  money  to  leave 
the  house,  and  did  so  \nthin  an  liour  after  en- 
tering it :  Held,  that  such  seizure  did  not 
amount  to  a  proper  execution  of  the  writ,  and 
the  goods  of  the  debtor,  therefore,  passed  to 
the  assignees  under  the  fiat  which  was  subse- 
quently issued.    Houghton  v.  Juirice,  50\). 

Vol.  xxiii.     No.  7Ii5, 


CBRTIORARI. 

An  indictment  (or  perjury  havingf  b^em! 
foiind  at  the  assizes  for  Leicester,  the  Cour( 
refused  to  grant  a  certiorari  for  its  removal  to 
London,  on  a  suggestive,  that  the  truth  of  the 
evidence  given  by  the  defendant,  depended 
opoh  the  retnlt  of  a  long  series'  of  accounts, 
and  that  a  point  of  law  was  likely  to  he  raised 
in  the  case.    Regina  v.  Morton,  430. 

CHARITIBS. 

For  the  better  adtniiiistration  of  the  chanties 
in  towns  corporate,  formerly  adminiateried  by 
the  bodies  corporate,  the  Court  approves  of| 
supplying  the  vacancies  that  have  happened 
by  death,  or  otherwise,  in  the  number  appointecf 
in  1836,  after  the  truets  of  the  bodies  eorp6-j 
rate  cease'd,  especially  as  it  appears  to  have 
been  the  will  or  tlie  founders  to  have  a'num-, 
ber  of  trustees.  Re  Hereford  and  Gtotter 
Charities,  427. 

CONSTRUCTION  OF  ORDBltS. 

1 .  Whpre  a  charge  for  a  "debt  was  carried  into| 
the  Master's  office  before  the  New  Orders  of 
August,  1841,  came  into  operation^  the  creditor 
was  held  not  entitled  to  interest  nnder  the  46th 
of  those  orders,  although  his  claim  was  not  esta* 
blished  till  afterwards,  the  words  of  that  order, 
being  prospective,  both  as  to  the'  bringing  in,' 
and  allowance  of  the  charge ;  but  he  was  al- 
lowed the  co8t9  of  establishing  his  debt^  under' 
the  47th  Order.  L^dy  7>(iiVv.  Kibbleithile,  429. . 

2.  Where  a  subpoena  was  issded  before  the 
New  Orders  of  August,  1841,  came  idlo  opera- 
tion, but  not  served  :  Held,  th^t'such  subpoena 
might  be  r^-issued,  and  served  with  the  memo- 
raoduin  at  th^  foot  required  by  thq  I4tl)  or 
the  NeW  Orders  of  August,  lS41.  Fendall  v. 
Biirch,  428. 

COSTS. 

1.  A  person  injured  in  a  riot,  the  alleged  re- 
sult of  a  libel  at  a  political  dinner,  who  pro« 
Secutes  the  persons  publishing  the  tibel,  is  not 
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entitled  to  his  cosU  as  a  "  party  gne^td,'* 
under  the  5  W.  &  M.  c.  U.  Regr.  v.  Caidecdf, 
462. 

2.  AJad^e's  order  was  obtained  to  set  aside 
a  regular  jud}i:ment  of  non  pros  on  payment 
of  costs :  Held,  that  by  the  t6rm  "  cos'ts"  in 
such  a  case,  the  costs  of  the  judgment,  and  of 
the  application  to  set  it  aside,  are  meant. 

Where  in  such  a  case,  the  judgment  having 
been  signed  by  the  defendant,  the  attorney 
of  the  defendant  refused  to  attend  a  peremp- 
tory appointment  to  tax  such  costs,  it  was  held, 
that  the  Master  might  tax  them  at  the  nominal 
sum  of  3s.  4d.,  on  tender  of  which,  the  plain- 
tiff might  treat  the  judgment  as  being  set 
aside,     Christie  v.  Thomson,  479, 

And  see   attorney;  judgubnt;    mort- 

OAGB. 

DISTRINGAS. 

2.  l^*here  the  Court  will  grant  a  distringas, 
although  the. usual,  practice  as  to  the  number 
of  calls  and  appointments  has  not  been  com- 
plied with.    j4non.  510. 

EJBCTMBNT. 

1.  Sendee  ih  ejectment  on  the  servant  of  the 
tenant  on  the  premises,  who  sulisequentiy 
stated,  that  she  had  delivered  the  declaration 
to  her  master,  by  whom  an  attorney  was  ap- 
pointed to  defend  the  action,  was  held  suffi- 
cient ioTktL  rule  nisi  for  judgment  of  the  casual 
ejector.    Doe  dem.  Elderton  v.  Roe^  430. 

2.  Where  there  were  two  tenants  in  posses- 
sion S.  9c  J.  and  service  with  regard  to  both 
had  been  eff'ected  by  leaving  the  copies  of  de- 
claration and  notices  in  ejectment,  with  their 
sisters,  upon  the  premises,  and  S.,  on  the  day 
before  Term,  acknowledged  the  receipt  of 
both  sets  of  papers,  saying,  that  the  declara- 
tion and  notice  served  on  the  other  persons 
whom  he  described  as  his  under  tenant,  had 
been  given  to  him  by  J. :  ft  was  held,  that 
the  lessor  of  the  plaintiff  was  not  entitled  even 
to  a  rule  nisi  for  judgment  against  the  cssual 
ejector,  or  against  J.  Doe  d.  Harris  v.  Roe, 
610. 

INSOLYBNT  DBBTOR, 

A  voluntary  assignment  of  property  made  by 
an  insolvent,  within  three  months  before  the 
commencement  of  his  imprisonment,  though 
nriade  for  the  benefit  of  all  his  creditors,  is 
within  the  7  Geo.  4,  c.  67,  s.  32,  and  is  void 
as  against  the  assignee  of  the  Insolvent  Debt- 
ors' Court. 

A  copy  of  a  vesting  order  made  by  that 
Court,  and  sealed  with  the  seal  of  the  Court, 
but  signed  only  by  the  deputy  of  the  officer 
appointed  to  grant  such  orders,  is  admissible 
in  evidence,  under  the  I  k,  2  Vict.  c.  1 10,  ss. 
46  &  105.  Jackson,  assignee  of  Wright^  v. 
Thornton,  489. 

JUDGMENT. 

1.  Where  in  an  action  of  debt  on  a  judgment, 
(the  defendant  having  pleaded  nultiel  record,) 


the  plaintiff  sought  to  have  judgment  in  the 
action,  with  costs ;  upon  the  production  of  the 
original  record  ;  the  Court  upon  application 
under  the  provisions  of  the  43  Geo.  3,  c.  46, 
s.  4,^  refused  to  grant  a  rule  absolute  in  the 
first  instance,  although  notice  of  the  motioa 
had  been  given  to  the  defendant.  Fraser  v. 
Moses,  627. 

2.  Where  in  answer  to  a  rule  nisi  for  judg- 
ment, as  in  case  of  a  non-suit,  it  was  sworn, 
that  the  action  had  been  settled  between  the 
parties  in  the  absence  of  the  defendant's  attor- 
ney, and  there  was  nothing  to  shew  that  the 
compromise  had  been  effected,  with  the  object 
of  defrauding  the  attorney  of  his  costs ;  the 
Court  discharged  the  rule,  but  directed  the 
costs  to  be  costs  in  the  cause.  Payne  v.  Hare- 
dale,  463. 

UORTGAGB, 

1.  In  a  suit  for  foreclosure  against  a  mort- 
gagee, a  provisional  assignee  is  not  entitled 
to  his  costs  up  to  the  time  of  disclaimer,  or  of 
hearing,  where  it  appears  that  he  has  been 
properly  made  a  party;  and  that  it  was  not 
the  duty  of  the  plaintiff  to  have  dismissed  the 
bill  as  against  him,  on  payment  of  costs.  Cask 
V.  Beicher,  429. 

2.  j4.  having  made  an  advance  to  the  owner 
of  a  vessel,  who  executed  to  him  an  absolute 
bill  of  sale  of  such  vessel,  pureuant  to  the  Re- 
gistry Act  of  the  3  &  4  W.  4,  c.  55,  the  con- 
sideration for  which  was  expressed  to  be 
the  amount  of  ^.'s  advance :  Held,  that  the 
transaction  could  only  be  treated  in  equity  as 
a  mcrtgage :  Held  also,  that  the  bill  of  sale 
containing  an  assignment  of  the  stores  and  ap- 
purtenances belonging  to  the  vessel,  did  not 
comprehend  the  cargo.  Langti^n  v.  Horion, 
524. 

3.  Where  a  mortgagee  has  a  debt  due  from 
the  mortgagor,  exclusive  of  his  mortgage  debt, 
and  joins  with  another  creditor  in  instituting;  a 
creditor's  suit,  he  does  not  by  such  proceeding 
render  the  mortgaged  premises  liable  to  any 
deduction  on  account  of  the  costs  of  the  suit, 
j^lienv.Jldridge,460. 

MUNICIPAL  CORPORATION. 

The  Lords  of  the  Treasury  have  no  jiirisdic- 
tioti  to  decide  on  the  claim  of  a  disibiased  ofli- 
cer  of  a  corporation  to  remuneration  under 
the  Municipal  Corporation  Act,  but  can  only 
decide  as  to  the  amount. 

Where  a  claim  is  presented  to  a  town  coun* 
cil,  by  which  the  right  of  the  claimant  to  any 
compensation  is  decided,  such  total  denial  of 
a  claim,  is  an  adjudication  on  the  claim,  an<l 
the  claimant  cannot,  after  a  lapse  of  six  months, 
treat  such  claim  as  admitted  under  5  &  6  W.4, 
c.  76,  s.  66.  The  Queen  v.  The  Mayor  omJ 
Corporation  qf  Sandwich,  477* 

OATHfl. 

A  magistrate  is  liable  to  an  indictment  for 
administering  extra-judicial  oaths,  contrary  to 
the  5  &  6  W.  4,  c.  62,  s.  13.  Reg.  v.  Noit,  527. 
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PAUTNERSBIP. 

Where  a  surviving  partner,  who  is  also  exe- 
cutor, allows  the  capital  of  the  deceased  to  re- 
rnaiQ  in  the  business,  and  pays  a  portion  of 
cue  profits  less  than  his  late  partner,  in  his  life, 
%voald  have  been  entitled  to,  and  also  6/.  per 
cent,  interest  upon  the  capital  of  his  partner 
and  testator,  to  the  widow  and  children  :  Held, 
notwithstandinsf,  ihat  the  children  of  the  de 
ceased  partner  are  entitled  to  enquiries  and 
accounts  respecting  the  state  of  the  property 
at,  and  subsequent  to  the  denth  of  their  parent, 
before  the  Court  will  decide  upon  the  exact 
proportion  to  be  accounted  for.  H^illeu  v. 
Bianff/ord,  47S, 

PLEADING  (BQUITY). 

In  a  suit  for  the  redemption  of  an  annuity 
charf(ed  upon  property  which  has  been  subse- 
quently let  for  terms  of  years,  the  lessees  oujrht 
to  be  made  parties.  Sfcvt,  with  tenants  from 
year  to  year,    Moor/p  v.  Hibberi,  609, 

PLEADING  (C.  L.) 

1.  To  an  action  of  slander,  the  defendant 
pleaded  Not  Guilty.  The  words  proved  were 
used  of  the  plaintitf  in  her  character  of  servant, 
impiitinf(  to  her  improper  conduct  in  walking 
and  f^ossippinjT  with  a  married  man.  Evidence 
was  tendered  at  the  trial  to  prove  the  truth  of 
the  words  spoken,  hut  held  that  it  was  not 
admissible.     Romsey  v.  ffebb,  4!>0. 

2.  To  a  declaration  in  assumpsU  by  the  pub- 
lic officer  of  a  banking  company  under  the 
9  Geo.  4,  c.  46,  upon  divers  bills  of  exchange, 
the  defendant  pleaded  a  release  by  indenture 
executed  by  one  •/.  il/.,  therein  described  to 
l>e  the  manager  of  the  bank,  and  allef|;ed  that 
the  said  J,  M.  executed  such  indenture  for 
and  on  behalf  of  the  said  company,  and  duly 
authorised  in  that  behalf,  and  which  execution 
by  the  »aid  •/.  J/.,  as  such  mana^^er,  hath  been 
since  duly  ratified  and  confirmed  by  the  said 
company.  Replication,  that  the  said  •/.  Af,  did 
not  execute,  as  such  manager,  on  behalf  of  the 
company;  nnr  was  the  baid  •/.  M.  authorised 
in  that  behalf,  modo  et/orind :  Held,  upon  spe- 
cial demurrer,  that  the  replication  was  not 
objectionable  on  the  i^round  oi  duplicity,  or 
as  involvinf?  a  ne{(ative  preitaant,  and  that  it 
did  not  tender  an  immaterial  issue  in  denying 
only  the  authority  of  •/.  M.  to  execute,  because 
that  in  effect  traversed  the  allegation  of  ratifi- 
cation.   Bell  V.  Tncketly  430. 

3.  The  defendant  being  under  terms  to 
plead  issuubly  in  an  action  on  a  bill  of  ex- 
change, of  which  it  is  alleged  he  is  the  ac- 
ceptor, does  not  comply  with  those  terms  by 
pleading  a  plea,  denying  the  acceptance  of  the 
bill,  and  alleging  that  tue  plaintiff  gave  more 
for  it  than  a  certain  limited  value.  Myers  ?. 
Lazarus,  527. 

4.  In  trespass,  quare  chusum/reffit,  the  de- 
fendants sought  to  plead  first.  Not  Guilty; 
secoodly,  not  possessed ;  thirdly,  that  one  T. 
was  seised  in  fee  of  the  close  in  .question,  who 


demised  to  B.,  who  demised  to  H„  who  be- 
came bankrupt,  and  that  the  defendants  entered 
as  his  assignees ;  fourthly,  a  like  plea,  only 
statinfiT  that  H,  mortga;;ed  to  one  i2.,and  con- 
tinned  in  possession  as  tenant  to  R.,  and  that 
the  defendants  entered  as  the  assignees  of  H.i 
fifthly,  a  like  plea  to  the  fourth,  only  stating 
that  H.  and  /J.,  in  order  to  defraud  the  cre- 
ditors of  H  y  demised  to  the  plaintiff:  Held, 
that  these  were  pleas  which  might  be  pleaded 
toKCther,  not  being  in  contravention  of  the 
Statute  of  Anne.    Pym  v.  Grazebrook,  463, 

PRACTICE. 

1.  Where  a  notice  of  motion  has  been  given 
to  dismiss  a  bill  for  want  of  prosecution,  and 
the  plaintiff  aftenvards  himself  obtains  an  order 
to  dismiss,  for  the  purpose  of  saving  the  costa 
of  the  motioQ,  the  Court  will,  if  required^ 
make  the  order  to  dismiss  on  the  defendant'a 
application.    Carier  v.  Jones^  625. 

2.  The  Court  will  not  allow  a  receiver  the 
costs  of  a  motion  for  paying  money  in  his 
liands  into  Court,  which  he  has  been  prevented 
from  paying  in,  owing  to  his  having  neglected 
to  pass  his  accounts.     Graves  v.  fficks,  525. 

3.  A  second  set,  fa.  must  recite  the  first  and 
the  judgment.  fFalber  v.  Tftelluson,  526. 

And  see  CONSTRUCTION  of  orders;  dis- 
tringas; ejectment;  judgment. 

prisoner. 

Notice  of  an  intended  motion  for  the  dis- 
charge of  a  prisoner  under  the  4S  Geo.  3, 
c.  123,  must  be  given  ten  clear  days  before 
the  intended  motion ;  and  a  notice  of  motion 
on  the  first  day  of  term,  given  eight  days  be- 
fore term  bei^an,  was  held  to  he  sufficient, 
though  the  motion  was  not  actually  made  until 
after  ten  days  had  expired, 

Service  of  a  rule  nisi  for  the  discharge  of  a 
prisoner,  must  be  both  on  the  plaintiff  and  his 
attorney ;  and  where  there  are  several  plain- 
tiffs, service  on  one  is  sufficient.  Boitou  v, 
^Uen,  462. 

PRIVILEGED  communication. 

The  Court  will,  under  special  circumstances, 
grant  a  rule  for  taking  off  the  file  an  affidavit 
containing  matter  disclosed  in  professional 
confidence,  or  for  preventing  that  part  of  the 
affidavits  from  being  read,  but  will  not  allow 
affidavits  in  reply  to  be  used.  Bury  v.  Church, 
510, 

production  OP  DOCUMENTS. 

Where  a  bill  is  filed  for  an  account  of  a  trust 
fund,  the  plaintiff  is  not  entitled  to  the  pro- 
duction of  accounts,  or  documents  relating  to 
the  private  affairs  of  the  trustee,  unless  it  can 
be  shewn  that  such  private  accounts  or  docu- 
ments in  some  way  relate  to  the  trust  property. 
/nman  v.  Thicker,  460. 


TRUSTEES. 

The  Court  will  not  appoint  a  mw  trustee  of 
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stock  in  place  of  ooe  out  of  the  jurisdiction  of 
the  Court,  without  a  previous  reference  to  the 
Master,  although  the  facts  all  clearly  appear 
bv  the  peiiiion,  and  are  verified  by  aflSdavtt. 
Re  Iflood,  429. 
And  sec  Charitt. 


WITNESSES. 

1.  The  Court  will  not  permit  the  parties  iu 
a  cross  cause  to  examine  witnessed  In  such 
cause,  after  puhlication  in  the  original  cause 
has  passed,  and  if  any  witnesses  are  so  ex- 
amined, their  depositions  will  be  suppressed. 
Scott  V.  Pascoe,  476. 

2.  Tlie  Court  will  permit  the  examination  of 
one  defendant  as  a  wimess  for  another  defen- 
dant, even  before  answer,  if  it  can  be  shewn 
that  he  is  the  only  witness  to  the  circumstances 
required  to  be  deposed  to»  and  that  there  is 
danger  of  his  testimony  beiog  lost.  H»rbidge 
V.  fe:igan.  609. 

WILL. 

li\'here  a  bequest  was  made  to  the  children 
of  the  testator's  nephew  James,  and  such  ne- 
phew died  in  the  life  time  of  the  testator  with- 
out leaving  iasUe,  but  there  was  another  ne- 
prfaew  named  Henry,  who  had  children  livifig. 
at  the  date  of  the  will  and  of  the  testator's 
death :  Meld,  tliat  the  Court  would  not,  with, 
out  very  stron&r  grounds,  determine  Che  testator 
to  have  intended  such  bequest  for  Henry  in- 
stead of  James. 

The  Master,  having  reported  in  favor  of 
Henry's  children,  and  the  Court  having  allowed 
the  exception  Against  this  finding :  Held,  that 
new  evidt*nce  might  be  given  before  the  Master 
in  supp6rt  of  the  claim  made  by  Henry's  chil- 
dren, on  the  reference  for  reviewing  his  report 
Daubenny  v.  Coghlnn,  46 1 . 


BANKRUPTCIES  SUPERSEDED. 

Ftom  22d  Afmrch  to  \2tk  ^ftrit,  1842,  Iwth  incluHve, 
with  date*  tpheti  gazetted. 

Berritnan,  Thomas,  Peckham  Grove,  and  also  of 
Montague  Cottage,  Southampton  Street,  Cam- 
berwell,  Surrey,  Builder.     March  25. 

Lewis*  John,  Hockley  Colliery,  Scdgley,  Stafford, 
Coal  Master,  and  Plumber  and  Glazier.  April 
12. 

Morgan,  William  Byrt,  Saint  James,  Gloucester, 
near  the  City  of  Bristol,  Dealer  in  Woollen 
Cloths.     April  5. 

Sharpley,  Jesse,  Coates  Grange,  Elkiogton,  Lin- 
coln, Miller.     March  22. 

Stevens,  John,  James  Street;  Limehouse,  Brick 
Maker.     March  22, 


BANKRUPTS, 

Fnm  22d  March  to  12/A  j^prU,  1842,  both  inclusive, 
with  datei  when  gazetted, 

Arnold,   Joseph   Haymi:n,   and   WilliHm    Henry 
Woolktt,  Clement's  Lane,  London,  Ship  and 


Insorance  Agents.  Edwards,  Off.  A  is. ;  Leigh, 
George  Street,  Mansion  House.     March  22. 

Barlow,  Joseph,  Lichfield,  Ironmonger  and  Cutler 
Bigg,  Southampton  Buildings,  Chancery  Lane ; 
liyolt,  Lichaeid  ;  Haywood  &  Co.,  Sheffield. 
March  22. 

Bedford,  James,  Westminster  Rond,  Surreyv  Iron- 
monger. Lackingtan,  Off.  Ass. ;  Maykew  k 
Co.,  Cnrey  Street,  Lincoln's  Inn.     April  5. 

Bennett,  John,  Manchester,  Calico  Printer.  Camp- 
belt  &  Co.,  Essex  Street,  Strand;  Fox,  Not- 
tiugbam  ;  Atkinson  it  Co.,  Manchester.  March 
25. 

Bill,  Richard,  Birmingham,  Japanner.  Newtom  & 
Co.,  South  Square,  Cray's  Inn  ;  Baker,  Bir- 
mingham.    March  22. 

Blake,  John,  Bridge  Street,  Westminster,  Wine 
and  Spirit  Merchant.  Johnson,  Off.  Ass.; 
Dimmotk^  Size  Lane.     April  1. 

Bolton,  David,  Kingston-upon-Hull,  Com  Mer- 
chant. Hicks  &.  Co.,  Gray's  Inn  Square  ;  Gat- 
lowajf  &  Co.,  Hull.     April  8. 

Bonny,  James,  Liverpool,  Tailor  and  Draper. 
Evans,  Liverpool ;  Kenyan  St  Co.,  Liverpool ; 
Oliver,  Old  Jewry,  London.    April  8. 

Bridle,  John,  Shepton  Mallett,  Sonaeraek,  Grocer 
and  Tea  Dealer.  Serretl,  Tokenhooae  Yard  ; 
Hyatt,  Shepton  Mallett.    April  5. 

Brownlow,  Richard,  White  Street,  Finsbary,  Lon- 
don, Silk  Dresser  and  Hot  Presser.  Oroom, 
Off,  Ass.;  Lawrence  &  Co.,  Bucklersbnry. 
March  22. 

Buckley,  Amon,  Newton  Moor,  Chester,  Grorer, 
Corn  Dealer  and  Farmer.  Clmrke  &  Co., 
Lincoln's  Inn  Fields.  Higginhottom,  Ashton- 
under-Lyne.    March  22. 

Buckton,  John,  Darlington,  Durham,  Grocer  and 
Spirit  Merchant.  Mewburn  &,  Co.,  Darling- 
ton ;  Mewlurn,  Great  Winchester  Street. 
April  12. 

Bnshell,  William,  Evesham,  Worcester,  Innkeeper 
and  Wine  Merchant.  Bell,  Bedford  Rovr; 
Cheek,  Evesham.    April  5. 

Cannabee,  William,  Camberwell  Green,  Camber- 
well,  Surrey,  Bookseller  and  Statiotier.  Pen- 
neU,  Off.  Ass. ;  Eraser,  Fumival's  Inn.  March 
22. 

Caiey,  Francia,  Nottingham,  Hatter.  Belcher,  Off. 
Ass. ;  Watson  &  Co.,  Falcon  Square*  April  8. 

Carr,  William,  and  Joh^  Coull  Carr,  Sunderland, 
Durham,  Merchants.  Cuveffe  6l  Co.,  South- 
ampton Buildings ;  Beentyside,  Newcastle- 
npon-Tyne.    April  1. 

Carringtoo,  Geo.,  Albion  Street,  Hyde  Park, 
Horse  Dealer  and  Livery  Stable  Keeper. 
Green,  Off  Ass. ;  Foster,  Jermyn  Street,  St. 
James's.   April  8. 

Chaloner,  James,  Chester,  Currier  and  l.«ather 
Seller.  Pkilpot  &  Co.,  Southampton  Street, 
Bloomsbury  ;  Maddoch,  Chester.     April  12. 

Chapman,  Frederirk,  late  of  Feocburch  Street, 
London,  Wine  Merchant,  (now  of  Mansell 
Street,  Middlesex.)  Graham,  Off.  Ass.; 
Lamb,  Bucklei-sbury.     April  8. 

Charnley,  Thomas,  jun.,  Preston,  Lancaster,  Inn- 
keeper. Easierbjf,  Preston,  Sharp,  SUple 
Ian.     March  22. 

Clarke,  James,  and  Rohert  P.  Clarke,  Leeds,  York, 
Music  Sellers  and  Copartners.  Theobaid,  SU- 
ple Inn.    Psyne  &  Co.',  Leeds.    April  8. 

Cole,  James  Kettering,  Northampton,  Woolstapler. 
Jacobs,  Off.'l^ss. ;  Mau/e,  Huntingdon  ;  Egan 
&  Co.,1^mple.    Apnl  8. 

Cook,  David,.  Lirerpool,  Rope  Maker  and  Ship 

I  Chandler.    j4rmsirong.  Staple  liw ;  iOufper 

&  Co.,  Liverpool.    April  12. 
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Croflsfieia,  AbraLam,  Whitcchapel  Road,  and  also 
of  Highland's  Farm,  io  tlie  Hamlet  of  Comp,  in 
the  parish  of  Leyburne,  Kent,  Scrirener  and 
Hop  planter.  Edwards,  Off.  Ass. ;  Hindmarsh 
&  Co.,  Crescent,  Jewin  Street,  Cripplegale. 
April  8. 

Crowe,  John,  SonderUnd,  Durham,  Innkeeper. 
Shield  &  Co.,  gueen  Street,  Cbeapside.  Pret- 
ton,  Sandhilt,  Newcastle-upon-Tyne.  March 
25* 

Canard,  John,  and  James  Ingram,  New  Broad 
Street,  London,  Merchants  and  Commission 
Agents.  Sharpe  &  Co..  Bedford  Row ;  Harvey 
&  Co.,  Liverpool.     March  29. 

Darbysbire,  John,  and  Samuel  Pope,  Manchester, 
and  Clayton  Bridge,  Lancaster,  and  of  the 
City  df  London,  Calicp  and  Mousseline-de- 
laine  Printers.  Messrs.  Baxter,  Lincoln's  inn 
Fields.    SaU  A  Co.,  Manchester 

Darlington,  William,  Liverpool,  Wine  Merchant. 
Fuher,  Liverpool;  Vincent  &  Co.,  Temple. 
March  26  ^ 

Dawson,  John,  Tudeley,  and  Wm.  Dawson,  of 
Tonbridge,  Kent,  Contractors  and  Builders. 
7\irquaruly  Off.  Ass;  Stevenum,  jun.,  Hanley, 
Staffordshire.    April  12. 

D'ean,  John,  Habersham  Eaves,  Lancaster,  Cot- 
ton Spinner,  and  Powerloom  Clotb  Manufac- 
turer. Milne  Sf  Co.,  Temple.  Suck  &  Co., 
Burnley.     April  19, 

Dickinson,  Edmund  Allgood,  Pall  Mall,  Money 
Scrivener,  and  Boarding  House  Keeper. 
Turquand,  Off.  A83 ;  Messrs.  Pocock,  Bartho- 
lomew Close.    April  12. 

Dransfield,  Richard,  and  George  Dransfield,  Lees, 
near  Oldham,  Lancaster,  Cotton  Spinners, 
MakhuoH  &  Co.,  Temple.  ^tkinsoH  &  Co., 
Manchester.    April  12. 

Duckett,  Henry,  Ranisgate,  Kent,  Carpenter  and 
Builder.  Messr*.  Daniel,  Ramsgate.  Haw- 
khu&  Co.,  New  Boswell  Court.    March  29. 

East,  John,  Kingsthorpe,  Northampton,  Carpenter 
and  Builder.  fFeller,  King's  Road,  Bedford 
Row ;  Cox  &  Co.,  Daveatry  and  Northamp- 
ton.    March  22. 

Edfin,  Henry,  Brighton,  Sussex,  Hotel  and  Tavern 

,..  .  Keeper.  King  &  Co.,  Queen  Street,  Cheap- 
side.     April  U. 

Kilmer,  William,  and  William  Smith  Gooding, 
Osborne  Street,  Whitcchapel,  Brewers.  Gi6- 
stm.  Off.  Ass,:  Ymtnff  &  Co.,  Mark  Lane. 
April  8. 

Firth,  Thomas,  EUand,  Halifa:r,  York,  Maltster. 
JSmmett  &  Co.,  Bloomsbury  Square ;  Messrs. 
Alexander,  Halifax.     April  5. 

Ffintiff,  John,  Rastrick,  Halifax,  York,  Innkeeper, 
Richards  &  Co.,  Lincoln's  inn  Fields;  Barber, 
Bridghouse,  near  Halifax.     April  5. 

Fowell,  Francis  Kiikbam,  and  Edmund  lliomas 
Craufurd,  Bologne  vur  Mer,  in  the  kingdom 
of  PraAde,  and  of  Piccadilly,  Middlesex,  Wine 
Merchants.  Pennell,  Off.  Ass. ;  Pering  &.  Co., 
Lawrence  Pbutney  Place.    April  1. 

Franklaiid,  Elizabeth,  Reading,  Berks,  Widow, 
,  Innkeeper.  JVeedon  &  Co.,  Reading;  Hia, 
Throjfitiorton  Street.     March  29. 

G»ie,  Jauie:^,  sen.,  and  James  Gale,  jun..  Lore 
Lane,  Shadwell,  Middlesex,  Rope  Makers  and 
Fai|kt  and  Colour  Manufaclarers.  GiUtm, 
Off.  Ass. ,  Oliverson  &  Co.,  Frederick's  Place, 
Old  Jewry.     March  22. 

Garcia,  Samuel,  Brydge's  Street,  Covent  Garden, 
Shell  Fishmonger.  Belcher,  Off.  Ass. ;  Lewes, 
Albany,  Piccadilly.    April  1. 

Gladitone,  Samuel  Palmer,   Crisp    Street,   Eas^ 


India  Road,  Poplar,  Middlesex,  Shipwright. 
Whitmore.  Off.  Ass. ;  Messrs.  Gole,  Lime 
Street.     March  29. 

Goreley,  Jeffery  Daniel,  Bristol,  Toyman.  Bridget^ 
Bristol ;  Messrs.  Sevan,  Bristol  ;  White  &  Co., 
Bedford  Row.     March  22. 

Gough,  Frederic  William,  Pencombe,  tfeveford, 
uealer.  Smith,  Southampton  Buildings, 
Chancery  Lane;  Hammond,  Leominster. 
Aprils. 

Graydon,  Charles,  St.  Anne's  Flace^  LimehMise, 
Middlesex,  Ship  Chandler  and  Timber  Mer- 
chant. Turguand,  Off.  Ass. ;  Gole  Sc  Co., 
Lime  Street  Square.    March  25. 

HalRday,  William,  Liverpool,  Innkeeper.  Wason^ 
Liverpool  ;  Milne  &  Co.,  Temple.    April  12. 

Hcward,  Henry,  Walibam.  Cross,  Hertford,  Inn- 
keeper. Johnson,  Off.  Ass.;  Scott,  St.  Mil- 
dred's Court,  Poultry.    April  5. 

Hillyanl,  Bailey,  Bristol,  Freestone,  Coal  and 
Timber  Merchant.  Clarke  &  Co.,  Lincoln's 
Inn  Fields  ;  Smith,  Bristol.     April  I. 

Hopkins,  William,  Hanbury.  Worcester,  Currier 
and  Leather  Cutter.  Blower  &  Co.,  Llnodln's 
Inn  Fields  ;  Fhley,  Worcester.    April  8. 

Jackson,  Christopher,  Clilheroe,  Lancaster,  Join^ 
and  Builder.  Johnson  &  Co.,  Temple  ;  Hail^ 
Clitberoe.    April  I. 

Jarrett,  Arthur,  Castle  Street,  Sontliwark,  Hat 
Manufacturer.  Whitmore,  Off.  Ass, ;  Shfp^ 
pard  &  Co.,  Cloak  Lane.     April  1. 

Johnson,  John,  Leeds,  York,  Tow  Spinner.  Haitue 
8l  Co.,  Chancery  Lane.  Shachleton,  Leeds. 
April  8. 

Jones,  John  Houghton,  Manchester,  Spirit  Mer- 
chant. Bower  &  Co.,  Chancery  Lane ;  BusseU, 
Manchester.    April  5. 

Kilsby,  Josepti,  Roade,  Norlhamptan,  Shoe  Manu- 
facturer, /^w,  SUpleInn;^c<r*e,  Northamp- 
ton.     March  29. 

King,  Edward  John,  Oxford,  Manufacturer  and 
Vender  of  Artificial  Teeth.  Appleby,  Alder- 
manbury  ;  Thompson,  Oxford.    March  22.    ,\ 

Linstead,  I^liaabeth,  Liverpool,  Pawnbroker. 
Chester  &  Co.,  Staple  Inn  ;  Norris,  Liverpool. 
April  1. 

Little,  Thomas,  Wakefield,  York,  Commisstoa 
Agent.  Tenney  &  Co.,  Kingston-upon-HuU. 
March  22. 

Lockley,  John,  Bilston,  Stafford,  Paint«r  and 
Glazier.  Clarke  &  C».,  Lincoln's  Inn  Fields; 
Tees,  Shrewsbury.    March  22. 

Lowe,  Piers,  Morley,  Chester,  Shoe  Maker.  M- 
lingtm  iL  Co.,  Bedford  Row;  JVicAo^dn &  Co., 
Warrington.     March  25. 

Magnus,  Samuel,  Dover,  Kent,  Slop  Seller.  Bass^ 
Dover.   March  29. 

Martin,  Robert,  Bccclr*,  Suffolk,  Carpenter  and 
Cabinet  Maker.  Read,  Halesworth  ;  Franeis, 
He  Co.,  Monument  Yard.    March  29. 

Minty,  Ed wanl,  Warminster,  Wilts,  Maltster  and 
Corn  Dealer.  Chapman,  Warminster ;  Holme, 
&  Co.,  New  Inn.     April  12. 

Morris,  Wm.,  Saint  Clears,  Carmarthen,  general 
Shopkeeper.  Jonesy  &  Ca,  Crosby  Square ; 
Peters,  Bristol.     March  22. 

Morrison,  George,  Nottingham,  Lace  Manufactu- 
rer. Tayior,  &  Co.,  Great  James  Street, 
.     Hedfoiti  Row  ;  Hitr^e,  Nottingham.    April  1. 

Nevill,  John,  Wm.,  Bread  Street,  Cbeapside,  Lon- 
don, Manchester  Warehouseman.  Whitmore, 
Off.  Ass. ;  Healtl,  Austin  Friars.     March  22. 

Nutt,  Richard,  Frome,  Sclwood,  Somerset,  Malt- 
ster. Frampton,  South  Square,  Gray's  iun; 
Miller,  Frome,  Selwood.    April  12, 
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Nutt,  Dttvid,  Stratford  Greco,  Essex,  Merchant. 
^Isager,  Off.  Ass., ;  OHverson  &  Co.,  Frede- 
rick's Place,  Old  Jewry.    March  25, 
Nutter,  James,  and  William,  ElUstou,  Cambridge. 
Brewers.  Adcock^  Cambridge ;  Ashunt,  Cheap- 
side.    April  12. 
Natter,  James,  Cambridge,  Miller  and  Merchant. 
Harris  &   Co.,   Cambridge  ;  Sharpe  6l   Co., 
Bedford  Row.    April  I. 
OwcD,    John,   Woolwich,  Kent,  Cowkeeper,  and 
Milkman.  ^At/more,  Off.  Ass. ;  Willaughby  6l 
Co.,  Clifford's  Inn.    April  8. 
FalUser,  Richard,  Moorgate  Street,  London,  Sad- 
dler and  Harness  Maker.     Oroom^  Off.  Ass. ; 
Wire  &  Co.,  Saint  Swithin's  Lane.    April  8. 
Payne,  William,  Hand  Court,  Holborn,  Victualler, 
LacMmgtoH,  Off.,  Ass.  (  ALrahama,  Lincoln's 
Inn  Fields.     April  12. 
Pickering,  John,  Loughborough,  Leicester,  Wine 
and  Spirit  Merchant  Emmett  k  Co.,  Blooms- 
bnry  Square  ;  Hucinail,  Loughborough.  April 
1«. 
Pk>wman,  Thomas,  Yeovil,  Somerset,  Saddler  and 
Harness   Maker.     Ftnuell,  &  Co.,  Bedford 
Row ;  Watts,  Yeovil.    AprU  5, 
Bayne,  William  Robert,  Haughton,  Northumber- 
land, Paper  Manufacturer.    Meggison  &  Co., 
King's  Road,  Bedford  Row;  lirockett  &  Co., 
Newcastle  upon  Tyne.    April  5. 
Keach,  George,  Bardwell,  Suffolk,  Miller.    Haw- 
kins  &  Co  ,   New  Bos  well  Court.     GoUiing  & 
Co.,  Walsham-le- Willows.    April  5. 
Ricket,  Henry,  Henry  Street,  Pentonville,  Dealer 
in  Wine  and  Beer.  Aiisager,  Off.  Ass. ;  Spyer, 
Broad  Street  Buildings.    April  8. 
Sandars,  Francis,  and  Charles  Sandars,  Derby, 
Corn  Merchants.    Adlingtim  &.  Co.,  Bedford 
Row  ;  Moss,  Derby.    March  22. 
Scott,  Thomas,  late  of  Tewkesbury,  Gloucester, 
Innkeeper,  but  now  of  Barnwood,  Gloucester, 
Brick  Maker.     BayOs,  Devonshire  Square; 
WtHierbotAam,  Tewkesbury.     March  29. 
Smith,    Edward,  Southampton.  Grocer,  SandeU, 

Cheapside,  London.     March  29. 
Smith,  Thomas,  and  Thomas  Taylor,  Worcester, 
Retailer  of  Boots  and  Shoes.    Blower  &  Co., 
Lincoln's  Inn  Fields;  Foley,  Worcester.  April 
12. 
Sncade,    Samuel    Cartwright,    Wavertree,    near 
Liverpool,  Timber  Merchant.      Owens,  New.  i 
town,  Montgomeryshire  ;  MasAn,  Liverpool. 
Willis  8l  Co.,  Tokenhouse  Yard.    April  8.        { 
Steele,  Edward,  Manchester,  Grocer  and  Provision 
Dealt  r.     Norris  &  Co.,  Barlett's  Buildings  j 
Noris,  Manchester,     March  22 
Stringer,  Robert,  Great  Yarmouth,  Norfolk,  Wine 
and  Spirit  Merchant,  Ale  and  Porter  Dealer. 
Sayers,  Great  Yarmouth  j  Slurey,  Field  Court, 
Gray's  Inn.    April  12. 
Terry,  Richard,  Cheltenham,  Gloucester,  Brewer. 
Boodle,  Cheltenham  \  Blower  &.  Co.,  Lincoln's 
Inn  Fields.    April  I. 
Tliomas, Thomas,  Leintwardine,  Hereford,  Miller, 
and  Corn  Factor.    Bogersmt,  Norfolk  Street, 
Strand  ;  Collins,  Hereford.     March  25. 
Thornton,  James,  Leicester,  Builder.     Lawion, 


Leicester ;  Taylor,  John  Street,  Bedtora  R<nr.# 
March  22. 

Till,  Henry,  late  of  Chatham,  Kent,  now  of  Mouls^ 
ham ,  Essex,  Draper.  GreeH,  Off.  Ass. ;  Askmrai, 
Cheapside.    April  12. 

Till,  Edward,  Worcester,  Butcher.  Beeke  &  Co., 
Lincoln's  Inn  Fields.  HiU,  Worcester.  March 
2>. 

Turner,  Richard,  Manchester,  Floor  Dealer.  Bover 
&  Co.,  Chancery  Lane  ,  Barratt  Jan.,  Man- 
chester.   March  25. 

Turvill,  Richard,  Kingston-upon-Thames,  Surrey, 
Baker.  jMckingten,  Off.  Ass.;  Adtlis  St  Co., 
Great  Queen  Street,  Westminster.  March 
25. 

Vickers,  William,  Manchester,  Ironfounder  and 
Dyer.  3/iM«  &  Co.,  Temple.  Crwtley&  Co., 
Manchester.    April  1. 

Wagstaff,  Samuel,  Saddleworth,  York,  Grocer, 
Corn  and  Provision  Dealer.  WoIUk,  St. 
Swithin's  Lane ;  JoAn^on,  Pall  Mall.  April  1. 

Walker,  Thomas,  Monk  Wearmouth  Shore,  Dur- 
ham, Common  Brewer  and  Merchant.  Mags, 
Cloak  Lane,  London  :  Brown,  Sunderland. 
March  22. 

Walker,  Deane  Samuel,  Great  Saint  Helen's,  Lon- 
don, India  Rubber  Manufacturer.  Graham, 
Off.  Ass.;  Mayhew  &  Co.,  Carey  Street. 
March  25. 

Warren,  James,  Bristol,  Merchant.  White  &  Co., 
Bedford  Row ;  Messrs.  Bevan,  BrtstoL 
March  22.  ^ 

Webb,  John,  Birmingham,  Tailor  and  Draper. 
Crowder  &  Co.,  Mansion  House  Place  ;  Jngle- 
by  &.  Co.,  Birmingham.     March  22. 

Webb,  William  Robertson,  Knightshridgc Terrace, 
Knightsbridge,  Middlesex,  Wine  Merchant. 
Groom,  Off.  Ass. ;  Wilde  &  Co.,  College  Hill, 
London.    April  8. 

Wickham,Hugh,  Bristol,  Linen  Draper.  Framptom, 
South  Square,  Gray's  Inn  ;  Messrs.  Uamel, 
Bristol,  or  Smith,  Bristol.     March  25. 

Wild,  Samuel,  (otherwise  called  Samuel  Wild 
Mcllor)  Manchester,  Coal  Dealer.  Wright, 
New  Inn  ;  Taylor,  Manchester.    March  29. 

WilUaros,  Charles  James,  and  Edward  NeviUe, 
Birmingham,  Factors  and  Coffin  Furniture 
Makers.  Tooke  &  Co.»  Bedford  Row  ;  Vneti 
&  Co.,  Birmingham.     March  2'J. 

Wood,  John  Alfred,  Broomsgrove,  Worcester. 
Chymist  and  Druggist.  Herbert,  Staple  inn, 
^?arch  25. 

Winder, Thomas,  Lancaster,  Ironmonger,  Brazier, 
and  Tinman.  Holme  &  Co.,  New  Inn  ; 
Messrs.  BaUlwin,  Lancaster.    April  I. 

Woodhead,  Joseph,  Duckmanton,  Derby,  Cattle 
Dealer.  Cottingham,  Chesterfield  ;  Few  &  Co., 
Henrietta  Street,  Covent  Garden.     March  22. 

Wright,  John,  Wolverhampton,  Stafford,  CSrocer, 
and  of  Lichfield,  Stafford,  Tailor  and  Draper. 
Clarke  &  Co.,  Lincoln's  Inn  Fields;  Baauti, 
Wolverhampton.    April  1. 

Young,  Edward,  Bifchington,  Kent,  Blacksmith. 
Boys  &  Co.,  Margate  ;  Egan  &  Co.,  Essex 
Street,  Strand.     March  25. 


For  Masters  extra  in  Chancery  ;  Dissolutions  oCProfessiooal  Partnerships  j  and  Prices 

of  Stock,  see  p.  5^9  aa/«.  '      ' 
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apportiouuient  of  rent,  278,  296 
Leasehold 9,  sale  of,  82 
LcRacf ,  50,  467 

Lectures  and  examinations  in  Americi,  74 
Libel,  law  of,  70,  119,149 
Lien,  of  attorney,  118 

Local  courts,  161,  328,  381,  404,  449,  458, 
485,  470 

bill  of  Lord  Brougham,  357,  373 
Lunacy  proceedings  bill,  389,  408,  433,  498 
Lunatic,  servant  of,  34 

Marquesses  risen  from  the  law,  473,  506,  522 
J^larried  woman,  law  relating  to,  26,  88,  104 
Marriage  in  wrong  nann*,  278,  312,  360 
Masters  in  Chancery,  from  1726,  267 

reports,  46/ 
Master  ana  seryant,  452 
Masters  extra  in    Chancery,    each    Mgnthfy 

Record 
Maugiiam's  Oatlinea  of  Law  of  real  property, 

53,  328 
Mc'Leod,  trial  of,  65 
Merchants,  bill  for  amending  law  of,  514 
Merger  of  term,  27,  103 
Miller's  chancery  orders,  85 

on  equitable  mortgages,  403 
Moot  points,  see  Content t 
Mortgage,  equitable,  100,  396 

judgment,  priority,  190,  230 
lease  for  a  year,  2/8,  296 
.vlonicipal  corporations  bill,  327 
New  Orders  in  Chancery,  24 
Notes  on  Equity,  see  Contents 
Notice,  terms,  189 

doctrine  of,  353 
Obituary,  legal,  348,  and  sec  Lf'gal  Biography 
Partnerships,  professional,  dissolution  of,  see 

Monthly  Hecordt. 
Pedigree?,  means  of  tracing,  393 
Pew  rents,  169 

Pleadings  in  actions  for  debt,  193,  231 
Post  office  suggested  in  Chancery  Lane,  426 
Pocock  on  life  assurance^  190 
Potatoes,  stealing,  450 

Practieal  Points  of  General  Interest,  see  Con- 
tents 
Privileged  comrounicatiois  70 


Principal  and  agent,  164 
Production  of  papers,  118 
Property  lawyer,  M^e  ConttiUs 
Proceedings  m  two  courts,  309 
Promissory  note,  505 
Protector  of  settlement,  394 
Queen's  Bench,  new  trial?,  18 

peremptory  paper,  19 
court,  order  of  btTBineSs,  8,  48, 
25ti 
Counsel,  new,  9,  216 

courts  selected  by,  9,  iBy  320 
prison  bill,  3S6 
speech,  288 
Railway  regulation  bill,  310 

parcel  by,  354 
Receiver,  34,  242 
Reform,  law^  and  suggested  imprbv«tn«ntB,  see 

Contents 
Reform  in  chancery,  48,  81,  115,  ISl,  164, 
181, 3^14.  226, 249,  273, 306, 321, 409, 497 
Removal  of  courts  from  Westminster,  192, 

323,  48$ 
Reports,  ancient  official  law,  204 
Returns  to  parliament,  see  Contents 
Reviews,  see  Contents 
Roads,  repairing,  312 
Salary,  assignment  of  official,  418 
Sessions,  sp<icial  petty,  452 
Set  oir,  in  equity,  51 
Settlement,  voluntary,  1 14 
Sharpe  practice,  102 
Sheriffs,  undersherlffs,  &c.,  345 
Sittings  of  the  courts,  63,  96,  144,  176,  223, 

287,464,479,495 
Six  and  sworn  clerks,  147,  226,  249 
Skerries  light  house,  156 
Smith's  leading  cases,  503 
Solicitor's  residence  book,  42 
to  be  admitted^  122 
allowance  to  country,  13? 
rule  for  examination  of,  509 
Stamping  memorandum,  366 

receipt,  427 
Statutes,  note  on,  see  Contents 
Stratford,  Master,  memoir  of,  446 
Stocks,  prices  of,  see  Monthly  Reeorde 
Survivorship,  presumption  of,  470, 515 
Sumraonseo'  at  judges  chambers,  266 
Tenants  in  common,  130 

yearly,  372 
Tenements,  recovery  act,  296 
Tithe  act,  construction  of,  87 
Tomlins,  Sir  T.  E.,  memoir  of,  134 
Trade,  restraint  of,  213 
Trials,  remarkable,  65 

beforesheriff,  311,  329 
Trustees,  costs  of,  1 14, 265 
University  of  London,  examinations  at,  101« 

117>  152,  185 
Vendor  and  Purchaser,  179 
Vice  Chancellors'  new  courts,  9 
Waiver,  189 
Wales,  prince  of,  97 
^\l)arton's  police  law,  191 
Wills,  equitable  relief  as  to,  21 
safe  custody  of,  420 
in  favour  of  confessors,  83 
coustructian  of  act)  391 


fc.  Spetligue,  Printer,  67,  Chancery  Lane. 
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